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ANALYSIS.

BOOK III.—OF PRIVATE WRONGS.

CHAPTER I.

Page
Of the Redress of Private Wrongs,
by the mere act op the parties 2 to 16

1. Wrongs are the privation of right

;

and are, I. Private. II. Public 3
2. Private wrongs, or civil injuries, are

an infringement, or privation, of the

civil rights of individuals, considered
as individuals 2

3. The redress of civil injuries is one
principal object of the laws of Eng-
land 3

4. This redress is eflfected, I. By the

mere act of the parties. II. By the

mere operation of law. III. By both

together, or suit in courts 3

5. Redress by the mere act of the par-

ties, is that which arises, I. From the

sole act of the party injured. II. From
the joint act of all the parties 3

6. Of the first sort are, I. Defence of

one's self, or relations. II. Recaption
of goods. III. Entry on lands and
tenements. IV. Abatement of nusan-
ces. V. Distress—for rent, for suit or

service, for amercements, for damage, <

or for divers statutable penalties

—

made of such things only as are legal-

ly distreinable ; and taken and dis-

posed of according to the due course
of law. VI. Seizing of heriots, &c. 3-15

7. Of the second sort are, I. Accord.

II. Arbitration 15, 16

CHAPTER II.

Of Redress by the mere operation
OF Law 18 to 21

1. Redress effected by the mere opera-

tion of law, is, I. In case of retainer

;

wl^pre a creditor is executor or ad-

ministrator, and is thereupon allowed

to retain his own debt. II. In the

case of remitter ; where one, who has
a good title to lands, tScc, comes into

possession by a bad one, and is there-

upon remitted to his antient good title,

which protects his ill-acquired posses-
sion 18-21

CHAPTER III.

Of Courts in general 22 to 25
1. Redress that is effected by the act

both of law and of the parties, is by
suit or action in the courts of justice 22

2. Herein may be considered, I. The
courts themselves. II. The cogni-

zance of wrongs, or injuries, therein.

And of courts, I. Their nature and
incidents. II. Their several species 23

p. A court is a place wherein justice is

judicially administered, by officers de-

legated by the crown : being a court

either of record, or not of record 23-24

Page
4. Incident to all courts are, a plaintiff,

defendant, and judge : and with us,

there are also usually attorneys ; and
advocates or counsel, viz. either bar-

risters, or Serjeants at law 25

CHAPTER IV.

Of the Public Courts of Common
Law and Equity 30 to 6Q

1. Courts of justice, with regard to

their several species are, I. Of a pub-

lic or general jurisdiction throughout

the realm. II. Of a private or special

jurisdiction 30
2. Public courts of justice are, I. The

courts of common law and equity. II.

The ecclesiastical courts. III. The
military courts. IV. The maritime
courts 3Q

3. The general and public courts of

common law and equity are, I. The
court of piepoudre. II. The court-ba-

ron. III. The hvmdred court. IV. The
county court. V. The court of Com-
mon Pleas. VI. The court of King's

Bench. VII. The court of Exchequer.
VIII. The court of Chancery. (Which
two last are courts of equity as well

as law). IX. The courts of Exche-
quer-Chamber. X. The house of

Peers. To which may be added, as

auxiliaries, XI. The courts of Assise

and Nisi Prius 32-60

CHAPTER V.

Of Courts Ecclesiastical, Mili-
tary, AND Maritime 62-69

1. Ecclesiastical courts, (which were
separated from the temporal by Wil-
liam the Conqueror), or courts Chris-

tian, are, I. The court of the Arch-
deacon. II. The court of the Bishop's

Consistory. III. The court of Arches.

IV. The court of Peculiars. V. The
Prerogative court. VI. The court of

Delegates. VII. The court of Re-
view 62—68

2. The only permanent military court is

that of chivalry ; the courts martial

annually established by act of Parlia-

ment, being only temporary 67

3. Maritime courts are, I. The court of

Admiralty and Vice-Admiralty. II.

The court of Delegates. III. The
lords of the Privy Council, and others

authorized by the king's commission,

for appeals in prize-causes 68

CHAPTER VI.

Of Courts of a Special Jurisdic-

tion 71 to 8^
1. Courts of a special or private juris-

diction are, I, The forest courts ; in-
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eluding the courts of altachm«»nl8, re-

jmnl, swiMnnmte, and j»istice-seat. II.

The court of Commissioners of Sew-
ers. III. The court of polici«;.s of 08-

•surance. IV. The court of the Mar-
shalsea and the Pahice Court. V.
The court.s of the princii)ality of
Wales. VI. The court of the'duchy-

chambcr of Lancaster. VII. The
courts of the counties palatine, and
other royal franchi.ses. Vlll. The
stannary courts. IX. The courts of

London, and other corponitions :—to

which may be referred the courts of

requests, or courts of conscience

;

and the modern regulations of certain

courts baron and county courts. X.
The courts of the two Universities 71-85

CHAPTER VII.

Of thk Cognizance of Private
Wrongs 86 to 114

1. All private wrongs or civil injuries

are cognizable either in the courts

ecclesiastical, military, maritime, or

those of common law 86
2. Injuries cognizable in the ecclesias-

tical courts are, I. Pecuniary. II,

Matrimonial. III. Testamentary 87-8

3. Pecuniary injuries, here cognizable,

are, I. Subtraction of tithes. For
which the remedy is by suit to compel
their payment, or an equivalent ; and
also their double value. II. Non-pay-
ment of ecclesiastical dues. Reme-
dy : by suit for payment. III. Spo-

liation. Remedy : by suit for restitu-

tion. IV. Dilapidations.* Remedy:
By suit for damages. V. Non-repair

of the church, &c. ; and non-payment
of church-rates. Remedy : by suit to

compel them 88-92

4. Matrimonial injuries are, I. Jactita-

tion of marriage. Remedy : by suit

for perpetual silence. II. Subtrac-

tion of conjugal rights. Remedy : by
suit for restitution. III. Inability for

the marriage state. Remedy : by suit

for divorce. IV. Refusal of decent

maintenance to the wife. Remedy :

by suit for alimony 92-95

j5. Testamentary injuries are, I. Disput-

ing the validity of wills. Remedy :

By suit to establish them. II. Ob-
structing of administrations. Reme-
dy : by suit for the granting them.

III. Subtraction of legacies. Reme-
dy : by suit for the payment 95-98

6. The course of proceedings herein is

much conformed to the civil and canon
law : but their only compulsive pro-

cess is that of excommunication

;

which is enforced by the temporal writ

of yignificavit or de excommunicato
capiendo 98-103

7- Cfivil injuries, cognizable in the court

military, or court of chivalry, are, I,

Injuries in point <»f honour. Remedy :

bv- suit for honourable amends. II.

Encroachments in coat-armour, &c,

P«g«
Remedy : by suit to remove them.
The proceedings are in a summary
method UKJ-KKi

8. Civil injuries cognizable in the courts
maritime, are injuries, in their nature
of common law cognizance, but aris-

ing wholly upon the s<;a, and not
within the pn;cincts of any county.
The proceedings are herein also much
conformed to the civil law lOG-109

9. All other injuries are cognizable only
in the courts of common law : of
which in the remainder of this l)ook 109-1 11

10. Two of them are, however, com-
missible by these, and other, inferior

courts ; viz. I. Refusal, or neglect, of
justice. Remedies : by writ of pro-
cedendo, or mandam^is. II. Encroach-
ment of jurisdiction. Remedy : by
writ of prohibition 109-114

CHAPTER Vin.

Op Wrongs, and their Remedies,
respecting the Rights of Per-
sons 115 to 143

1. In treating of the cognizance of in-

juries by the courts of common law,
may be considered, L The injuries

themselves, and their respective reme-
dies. II. The pursuit of those reme-
dies in the several courts 115

2. Injuries between subject and subject,

cognizable by the courts of common
law, are in general remedied by put-
ting the party injured into possession
of that right whereof he is unjustly
deprived 115

3. This is effected, I. By delivery of
the thing detained to the rightful own-
er. II. Where that remedy is either
impossible or inadequate, by giving the
party injured a satisfaction in damages 1 10

4. The instruments by which these re-

medies may be obtained, are suits or
actions ; which are defined to be the
legal demand of one's right : and
these are, L Personal. II. Real. III.

Mixed 116-118
5. Injuries (whereof some are with,

others without, force) are, I. Injuries

to the rights of persons. II. Injuries

to the rights of property. And the
former are, I. Injuries to the absolute.

II. Injuries to the relative, rights of
persons 118-119

6. The absolute rights of individuals
are, I. Personal security. II. Per-
sonal liberty. III. Private property.
(See Book I. Ch. I). To which the
injuries must be correspondent 119

7. Injuries to personal security arc, I.

Against a man's life. II. Against
his limbs. III. Against his body.
IV. Against his health. V. Against
his reputation.—The first must be re-

ferred to the next book 1 19
8. Injuries to the limbs and body are, I

Threats. II. Assault. III. Battery.
IV. Wounding. V. Mayhem. Re-
medy : by action of trespass v« et or-

tnit, for damages 120
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9. Injuries to health, by any unwhole-
some practices, are remedied by a
special action of trespass on the case,

for damages 121

10. Injuries to reputation are, I. Slan-

derous and malicious words. Reme-
dy : by action on the case, for da-

mages. II. Libels. Remedy : the

same. III. Malicious prosecutions.

Remedy : by action of conspiracy, or

on the case, for damages 123

11. The sole injury to personal liberty

is false imprisonment. Remedies : I.

By writ of, 1st, raainprize ; 2ndly,

odio et atia ; 3rdly, homine replegiando ;

4thly, habeas corpus ; to remove the

wrong. II. By action of trespass ; to

recover damages 127-138

12. For injuries to private property, see

the next chapter

13. Injuries to relative rights affect, I,

Husbands. II. Parents. III. Guar-
dians. IV. Masters 138

14. Injuries to an husband are, I. Ab-
duction, or taking away his wife.

Remedy : by action of trespass de

uxore rapta et ahducta, to recover pos-

session of his wife, and damages. II.

Criminal conversation with her. Re-
medy : by action on the case, for

damages. III. Beating her. Reme-
dy : by action on the case, per quod

consortium amisit, for damages 139

15. The only injury to a parent or guar-

dian, is the abduction of their children,

or wards. Remedy : by action of tres-

pass, de filiis, vel custodiis, raptis vel

abductis ; to recover possession of

them, and damages 140-1

16. Injuries to a master are, I. Retain-

ing his servants. Remedy : by action

on the case, for damages. II. Beat-

ing them. Remedy : by action on

the case, per quod servitium amisit

;

for damages 141-143

CHAPTER IX.

Op Injuries to Personal Property
1. Injuries to the rights of property, are

either to those of personal, or real,

property 144

2. Personal property is either in posses-

sion, or in action 144

3. Injuries to personal property in pos-

session are, I. By dispossession. II.

By damage, while the owner remains
in possession ' 144

4. Dispossession may be effected, I. By
an unlawful taking. II. By an un-

lawful detaining 144

5. For the unlawful taking of goods and
chattels personal, the remedy is, I.

Actual restitution ; which (in case of

a wrongful distress) is obtained by
action of replevin. II. Satisfaction in

damages : 1st, in case of rescous, by
action of rescous, pound-breach, or on
the case ; 2ndly, in case of other

unlawful takings, by action of tres-

pass, or trover 145-151

6. For the unlawful detaining of goods

Page
lawfully taken, the remedy is also, I.

Actual restitution ; by action of reple-

vin, or detinue. II. Satisfaction in

damages ; by action on the case, for

trover and conversion 151
7. For damage to personal property,

while in the owner's possession, the
remedy is in damages, by action of
trespass vi et armis, in case the act be
immediately injurious, or by action of
trespass on the case, to redress conse-
quential damage • 153

8. Injuries to personal property, in ac-

tion, arise by breach of contracts, I.

Express. II. Implied 153
9. Breaches of express contracts are, I.

By non-payment of debts. Remedy :

1st, specific payment ; recoverable by
action of debt. 2dly. Damages for non-
payment ; recoverable by action on the

case. II. By non-performance of co-

venants. Remedy : by action of cove-

nant, 1st, to recover damages, in cove-

nants personal ; 2dly, to compel per-

formance in covenants real. III. By
non-performance of promises, or as-

sumpsits. Remedy : by action on the

case, for damages 154-158
10. Implied contracts are such as arise,

I. From the nature and constitution of

government. 11. From reason and the

construction of law 158
11. Breaches of contracts implied in the

nature of government, are by the non-
payment of money which the laws
have directed to be paid. Remedy

:

by action of debt
;
(which, in such

cases, is frequently a popular, fre-

quently a qui tarn action) to compel
the specific payment ; or sometimes
by action on the case, for damages 158-161

12. Breaches of contracts implied in rea-

son and construction at law, are by the

non-performance of legal presumptive
assumpsits : for which the remedy is

in damages ; by an action on the case,

on the implied assumpsits, I. Of a
quantum meruit. II. Of a quantum va-

lebat. III. Of money expended for an-

other. IV. Of receiving money to -an-

other's use. V. Of an insimul compu-
tassent, on an account stated

;
(the re-

medy on an account unstated being by
action of account). VI. Of perform-

ing one's duty, in any employment,
with integrity, diligence, and skill.

In some of which cases an action of

deceit'(or on the case, in nature of de-

ceit) will lie 161-166

CHAPTER X.

Of Injuries to Real Property
;

and first of dispossession, or
Ouster, of the Freehold 167 to 197

1. Injuries affecting real property are, I.

Ouster. II. Trespass. III. Nusance.
IV. Waste. V. Subtraction. VI. Dis-

turbance 167

2. Ouster is the amotion of possession ;

and is, I. From freeholds. II. From
chattels real 167
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3. Ouster from freeholds is effected by,

I. Abntement. II. Intnision. III.

Disseisin. IV. Discontinuance. V.

Deforcement • 167

4. Abatement is the entry of a stranger,

after the deatli of the ancestor, before

the heir 167

6. Intrusion is the entry of a stranger,

after a particular estate of freehold is

detennined, before him in remainder
or reversion 109

6. Disseisin is a UTongful putting out of

him that is seised of the freehold 169

7. Discontinuance is where tenant in

tail, or the husband of tenant in fee,

makes a larger estate of the land thtm
the law alloweth 171

8. Deforcement is any other detainer of
the freehold from him who hath the

property, but who never had the pos-

session 172

9. The universal remedy for all these is

restitution or delivery of possession,

and, sometimes, damages for the de-

tention. This is effected, I. By mere
entry. II. By action possessory. III.

By writ of right 174

10. Mere entry on lands, by him who
hath the apparent right of possession,

will (if peaceable) devest the mere
possession of a wrong-doer. But for-

cible entries are remedied by iname-

diate restitution, to be given by a jus-

tice of the peace 175-179

11. Where the wrong-doer hath not only

mere possession, but also an apparent

right of possession ; this may be de-

vested by him who hath the actual right

of possession, by means of the posses-

sory actions of wTit of entry, or assise 179

12. A writ of entry is a real action, which
disproves the title of the tenant, by
shewing the unlawful means under
which he gained or continues posses-

sion. And it may be brought, either

against the wrong-doer himself; or in

the degrees, called the per, the per and
cut, and the post 180

13. An assise is a real action, which
proves the title of the demandant, by
shewing his own, or his ancestor's

possession. And it may be brought

either to remedy abatements ; viz. the

assise of mort (V ancestor, <fc. ; or to

remedy recent disseisins ; viz. the as-

sise oi novel disseisin 184-190
14. Where the wrong-doer hath gained
the actual right of possession, he who
hath the right of property can only be
remedied by a writ of right, or some
writ of a similar nature. As, I. Where
such right of possession is gained by
the discontinuance of tenant in tail.

Remedy, for the right of property : by
writ oi formedon. II. M^here gained
by recovery in a possessory action,

bad against tenants of iiarticular es-

tates by their own default. Remedy :

by writ of quod ei deforceat. III. Where
gained by recovery in a pocseasory ac-

tion, had upon the merits. IV. Where

Page
gained by the «tatute of limitations.

—

Kemody, in Iwth rases : by a mere
writ of right, the high(>«t writ in the

law 190-197

CHAPTER XI.

Op DI8PO88K88ION, OR OOSTBR, OP
Chattels Real 108 to 207

1. Ou.ster from chattels real i.s, I. From
estates by statute and elegit. II, FVom
an estate for years 199

2. Ouster, from estates by statute or ele-

eit, is effected by a kind of disseisin.

Remedy : restitution, and damages

;

by assise of novel disseisin 198
3. Ouster from an estate for years, is ef-

fected by a like disseisin or ejectment.^

Remedy : restitution and damages ; L
By writ of ejectione fimuB. II. By
writ of quare ejecit infra terminum 199

4. A writ of ejectione JimuB, or action of
trespass in ejectment, lieth where
lands, &c., are let for a term of years,

and the lessee is ousted or ejected

from his term ; in which case he shall

recover possession of his term, and
damages 199

5. This is now the usual method of try--

ing titles to land, instead of an action

real : viz. by, I. The claimant's mak-
ing an actual (or supposed) lease upon
the land to the plaintiff. II. The
plaintiff's actual (or supposed) entry
thereupon. III. His actual (or sup-
posed) ouster and ejectment by the de-
fendant. For which injury this action
is brought, either against the tenant,
or (more usually) against some casual
or fictitious ejector ; in whose stead
the tenant may be admitted defendant,
on condition that the lease, entry, and
ouster be confessed, and that nothing
else be disputed but the merits of the
title claimed by the lessor of the plain-

tiff 200-206
6. A writ of quare ejecit infra terminum

is an action of a similar nature ; only
not brought against the wrong-doer or
ejector himself, but such as are in pos-
session under his title 207

CHAPTER XII.

Of Trespass 208 to 215
1. Trespass is an entry upon, and da-
mage done to, another's lands, by one's
self, or one's cattle ; without any law-
ful authority, or cause of justification,

which is called a breach of his close.

Remedy : damages ; by action of tres-

pass quare clansumfregit : besides that

of distress damage feasant. But, un-
less the title to the land came chiefly

in question, or the tres])a8S was wilful

or malicious, the plaintiff (if the dama-
ges be under forty shillings) shall re-

cover no more costs than damages 208-215

CHAPTER XIU.

Op Nosance 216 to 219
L Nusance, or annoyance, is any thing
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that worketh damage, or inconveni-

ence : and it is either a public and
common nusance, ofwhich in the next
book ; or, a private nusance, which is

any thing done to the hurt or annoy-
ance of, I. The corporeal, II. The in-

corporeal, hereditaments of another 216
2. The remedies for a private nusance

(besides that of abatement) are, I.

Damages ; by action on the case
(which also lies for special prejudice

by a public nusance.) IL Removal
thereof, and damages ; by assise of

nusance. III. Like removal, and da-

mages ; by writ of quod permittat pros-

ternere 219

CHAPTER XIV.

Of Waste 223 to 229
1. Waste is a spoil and destruction in

lands and tenements, to the injury of
him who hath, I. An immediate inte-

rest (as, by right of common) in the

lands. II. The remainder or rever-

sion of the inheritance 223
2. The remedies, for a commoner, are,

restitution, and damages ; by assise

of common : or, damages only ; by ac-

tion on the case 224
3. The remedy for him in remainder, or

reversion, is, I. Preventive : by writ

of estrepement at law, or injunction out

of Chancery ; to stay waste. II. Cor-
rective : by action of waste ; to reco-

ver the place wasted, and damages 225-229

CHAPTER XV.

Of Subtraction 230 to 235
1. Subtraction is when one who owes

services to another, withdraws or ne-

glects to perform them. This may
be, I. Of rents, and other services,

due by tenure. II. Of those due by
custom • 230

2. For subtraction of rents and services

due by tenure, the remedy is, I. By
distress ; to compel the payment, or

performance/ II. By action of debt.

III. By assise. IV. By writ de con-

suctudmibus et servitiis—to compel the

payment. V. By writ o{cessavit ; and
VI. By writ of right stir disclaimer—
to recover the land itself 231-234

3. To remedy the oppression of the lord,

the law has also given, I. The writ

of ne injuste vexes : II. The writ of

mesne g34
4. For subtraction of services, due by

custom, the remedy is, I. By writ of

secta ad molendinum, furnum, torrale,

tjrc. ; to compel the performance, and
recover damages. II. By action on
the case ; for damages only 235

CHAPTER XVI.

Of Disturbance 236 to 252

1 . Disturbance is the hindering or dis-

quieting the owners of an incorporeal

Page
hereditament, in their regular and law-
ful enjoyment of it , 236

2. Disturliances are, I. Of franchises.

II. Of commons. III. Of ways. IV.
Of tenure. V. Of patronage 236

3. Disturbance, of franchises, is reme-
died by a special action on the case

;

for damages 236
4. Disturbance of common, is, I. Inter-

comriioning without right. Remedy :

damages ; by an action on the case,

or of trespass : besides distress da-

mage feasant ; to compel satisfaction.

II. Surcharging the common. Reme-
dies : distress damage feasant ; to

compel satisfaction : action on the

Case ; for damages : or, writ of ad- -

measurement of pasture ; to appor-

tion the common ;—and writ de $e-

cunda superoneratione ; for the super-

numerary cattle, and damages. III.

Enclosure, or obstruction. Remedies :

restitution of the common, and dama-
ges ; by assise of novel disseisin, and
by writ of quod permittat : or, damages
only ; by action on the case 237-240"

6. Disturbance of ways, is the obstruc-

tion, I. Of a way in gross, by the own-
er of the land. II. Of a way append-
ant, by a stranger. Remedy, for both :

damages ; by action on the case 241
6. Disturbance of tenure, by driving

away tenants, is remedied by a spe-

cial action on the case ; for damages 242
7. Disturbance of patronage, is the hin-

drance of a patron to present his clerk

to a benefice ; whereof usurpation
within six months is now become a
species 242

8. Disturbers may be, I. The pseudo-
patron, by his wrongful presentation.

II. His clerk, by demanding institu-

tion. III. The ordinary, by refusing

the clerk of the true patron 24-^

9. The remedies are, I. By assise of
darrein presentment ; II. By writ of
quare impcdit—to compel institution

and recpver damages : consequent to

which are the writs of quare incumhra-

vit, and quare non admisit ; for subse-

quent damages. III. By writ of right

of advowson ; to compel institution, or

establish the peimanent right 245-252

CHAPTER XVII.

Of Injuries, proceeding from, or
AFFECTING, THE CrOWN 254 tO 265

1. Injuries to which the crown is a par-

ty, are, I. Where the crown is the ag-

gressor. II. Where the crown is the

sufferer 254
2. The crown is the aggressor, when-

ever it is in possession of any proper-

ty to which the subject hath a right 254-5
3. This is remedied, I. By petition of

right ; where the right is grounded on
facts disclosed in the petition itself.

II. By monstrans de droit ; where the

claim is grounded on facts already ap-

pearing on record. The effect of botk
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H-Kich in to remove the hands (or pos-

session) of the king 256-257
4. Where the crown is the suflferer, the

ki«i;'.s romodies aro, I. By such com-
n>oii liiw actions as are consistent with
the royal dignity. II. By inquest of

office, to recover possession : which,

when found, gives the king his right

by solemn matter of record ; but may
afterwards be traversed by the subject.

III. By writ of scire facias, to repeal

the king's patent or grant. IV. By
information of intrusion, to give dama-
ges for any trespass on the lands of

the crown ; or of debt, to recover mo-
nies due upon contract, or forfeited by
the breach of arty penal statute ; or

sometimes (in the latter case) by in-

formation in revi : all filed in the Ex-
chequer ex officio by the king's attor-

ney-general. V. By writ of quo war-

ranto, or information in the nature of

such writ; to seize into the king's

hands any franchise usurped by the

subject, or to oust an usurper from any
public office. VI. By writ of manda-
mus, unless cause ; to admit or restore

any person entitled to a franchise or

office : to which, if a ftilse cause be

returned, the remedy is by traverse,

or by action on the case for damages

;

and, in consequence, a peremptory
or writ of restitution 257-265

CHAPTER XVIII.

br THK PURSUIT OF REMEDIES BY AC-
TION, AND, FIRST, OF THE ORIGINAL
Writ 270 to 272

1. The pursuit of the several remedies
furnished by the laws of England, is,

I; By action in the courts of common
law. II. By proceedings in the courts

of equity 270
2. Of an action in the court of Common

Pleas (originally the proper court for

prosecuting civil suits) the orderly

parts are, I. The original writ. II.

The process. III. The pleadings.

IV. The issue, or demurrer. V. The
trial, yj. The judgment. VII. The
proceedings in nature of appeal. VIII.

The execution 272
3. The original writ is the beginning or

foundation Of a suit, and is either op-

tional (called a precipe) commanding
the defendant to do something in cer-

tain, 9r otherwise shew cause to the
contrary ; or peremptory (called a si

ff.rrrit te securum) commanding, upon
security given by the plaintiff, the de-
fendant to aopear in court, to shew
wherefore he hath injured the plaintiff

:

both issuing out of Chancery under
the king's great seal, and returnable
in bank during term-time 272

CHAPTER XIX.

Of Process 279 to 292
1. Process is the means of compelling

the defendant to appear in court 279

Vol. II.

Page
2. This includes, I. Summons. II. The

writ of attachment, or pone ; which in

sometimes the first or original process.

III. The writ of distringas, or distress

infinite. IV. The writs of capias ad
respondendum, and trstatum capias : or,

instead of these, in the KingVt I'.

the bill of Middlesex, and writ

tat

;

—and, in the Exchequer, 1;.^ .. . .:

of quo minus. V. The alias and plu-

Hes writs. VI. The exigent, or writ

of exigifacias, proclamations, and out-

lawry. VII. Appearance, and com-
mon bail. VIII. The arrest. IX.
Special bail, first to the sheriff, and
then to the action 279-292

CHAPTER XX.

Of Pleadings 293 to 313

1. Pleadings are the mutual altercations

of the plaintiff and defendant, in writ-

ing; under which are comprised, I.

The declaration or count (wherein, in-

cidentally, of the visne, nonsuit, re-

traxit, and discontinuance). II. The
defence, claim of cognizance, impar-
lance, view, oyer, aid-prayer, voucher,

or age. III. The plea ; which is either

a dilatory plea (Ist, to the jurisdic-

tion ; 2ndly, in disability of the plain-

tiff; 3rdly, in abatement): or it is a
plea to the action ; sometimes con-

fessing the action, either in whole, or

m part (wherein of a tender, paying
money into court, and set-off) ; but
usually denying the complaint, by
pleading either, 1st, the general is-

sue ; or, 2ndly, a special bar (wherein
of justifications, the statutes of limita-

tion, &c.) IV. Replication, rejoin-

der, surrejoinder, rebutter, surrebut-

ter, &c. Therein of estoppels, co-

lour, duplicity, departure, new assign-

ment, protestation, averment, and
other incidents of pleading 293-313

CHAPTER XXI.

Of Issue and Demurrer 314 to 317
1. Issue is where the parties, in a course

of pleading, come to a point affirmed

on one side and denied on the other

:

which, if it be a matter of law, is call-

ed a demurrer; if it be a matter of
fact, still retains the name of an issue

offac* 314
2. Continuance is the detaining of the

parties in court from time to time, by
giving them A day certain to appear
upon. And, if any new matter arises

since the last continuance or adjourn-

ment, the defendant may take advan-
tage of it, even after demurrer or is-

sue, by alleging it in a plea puis dar-

rein continuanre 315
3. The determination of an issue in law,

or demurrer, is by the opinion of the

judges of the court ; which is after-

wards eatered on record 317
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Of the Several Species of Trial
330 to 341

1. Trial is the examination of the mat-
ter of fact put in issue 330

2. The species of trials are, I. By the

record. II. By inspection. III. By
certificate. IV. By witnesses. V.
By wager of battel. VI. By wager
of law, VII. By jury 330

3. Trial by the record is had, when the

existence of such record is the point

in issue 330
4. Trial by inspection or examination is

had by the court, principally when the

matter in issue is the evident object

of the senses 331
5. Trial by certificate is had in those

cases, where such certificate must
have been conclusive to a jury 333

6. Trial by witnesses (the regular me-
thod in the civil law) is only used on
a writ of dower, when the death of the

husband is in issue 336
7. Trial by wager of battel, in civil

cases, is only had on a writ of right

:

but, in lieu thereof, the tenant may
have, at his option, the trial by the

grand assise 336
8. Trial by wager of law is only had,

where the matter in issue may be sup-

posed to have been privily transacted,

between the parties themselves, with-

out the intervention of other witnesses 341

CHAPTER XXIII.

Of the Trial by Jury 351 to 385
1. Trial by jury is, I. Extraordinary

;

as, by the grand assise, in writs of

right ; and by the grand jury, in writs

of attaint. II. Ordinary 351
2. The method and process of the ordi-

nary trial by jury is, I. The writ of re-

nire facias to the sheriff, coroners, or

elisors ; with the subsequent compul-
sive process of habeas corpora, or dis-

tringas. II. The C9,rrying down of
the record to the court of nisi prius.

III. The sheriff's return ; or panel of,

1st, special, 2ndly, common jurors.

IV. The challenges ; 1st, to the ar-

ray ; 2ndly, to the polls of the jurors
;

either, propter honoris respectum, prop-
ter defectum, propter affectum (which
is sometimes a principal challenge,
sometimes to the favour), or, propter
delictum. V. The tales de circumstan-
tibus. VI. The oath of the jury. VII.
The evidence ; which is either by
proofs, 1st, written ; 2ndly, parol—or,

by the private knowledge of the jurors.

VIII. The verdict : which may be,

1st, privy ; 2ndly, public ; 3rdly, spe-

cial 351-385

CHAPTER XXIV.

Of Judgment, and its Incidents
3S6 to 399

1. Whatever is transacted at the trial,

Page
in the court of nisi prius, is added to

the record under the name of a pos-
tea : consequent upon which is the
judgment 386

2. Judgment may be arrested or stayed
for causes, I. Extrinsic, or dehors the
record : as in the case of new trials.

II. Intrinsic, or within it: as where
the declaration varies from the writ,

or the verdict from the pleadings and
issue ; or where the case laid in the
declaration is not sufficient to support
the action in point of law 386-394

3. Where the issue is immaterial, or in-

sufficient, the court may award a re-

pleader 395
4. Judgment is the sentence of the law,
pronounced by the court, upon the mat-
ter contained in the record 395

5. Judgments are, I. Interlocutory ; which
are incomplete till perfected by a writ

of enquiry. II. Final 396
6. Costs, or expenses of suit, are now

the necessary consequence of obtain-

ing judgment 399

CHAPTER XXV.

Of Proceedings in the Nature op
Appeals 402 to 411

1. Proceedings in the nature of appeals
from judgment, are, I. A writ of at-

taint ; to impeach the verdict of a ju-

ry : which of late has been superseded
by new trials. II. A writ of audita

querela; to discharge a judgment by
matter that has since happened. III.

A writ of error, from one court of re-

cord to another ; to correct judgments,
erroneous in point of law, and not

helped by the statutes of amendment
and jeofails 402-406

2. Writs of error lie, I. To the court of

King's Bench, from all inferior courts

of record ; from the court of Common
Pleas at Westminster ; and from the

court of King's Bench in Ireland. II.

To the courts of Exchequer Chamber,
from the law side of the court of Ex-
chequer ; and from proceedings in the

court of King's Bench by bill. III.

To the house of Peers, from proceed-

ings in the court of King's Bench by
original, and on writs of error ; and
from the several courts of Exchequer
Chamber 406-411

CHAPTER XXVI.

Of Execution 412 to 425
1. Execution is the putting in force of

the sentence or judgment of the law :

which is effected, I. Where posses-

sion of any hereditament is recovered ;

by writ of habere facias seisinam, pos-

sessionem, cf-c. II. Where any thing

is awarded to be done or rendered, by
a special writ for that purpose : as, by
writ of abatement in case of nuisance ;

retorno habendo, and capias in wither-

nam in replevin; distringas and scire
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facias in detinue. III. Where money
only is recovered ; by writ of, Ist, ca'

pias ad tatisfaciendum, against the body
of the defendant ; or, in dofmilt there-

of, «etre facias against his bail. 2dly,

Jierifacias, against his goods and chat-

tels. 3rdlY, levari facias, against his

giKxls, and the profits of his lands.

4thly, elegit, agamst his goods, and
the possession of his lands. 5thly, ex-

tendi facias, and other process, on sta-

tutes, recognizances, &c., against his

body, lands, and goods 412-425

CHAPTER XXVII.

Of Proceedings in the Codrts of
Equity 426 to 455

1. Matters of equity, which belong to the

peculiar jurisdiction of the court of

Chancery, are, I. The guardianship of

infants. II. The custody of idiots and
lunatics. III. The superintendence
of charities. IV, Commissions of

bankrupt 426-428
2. The court of Exchequer, and the du-

chy court of Lancaster, have also some
peculiar causes, in which the interest

of the king is more immediately con-

cerned 428-9
3. Equity is the true sense and sound

interpretation of the rules of law ; and,

as such, is equally attended to by the

{'udges of the courts both of common
aw and equity 430-436

4. The essential differences, whereby
the English Cjourts of equity are dis-

tinguished from the courts of law, are,

L The mode of proof, by a discovery

Page
on the oath of the party ; which gives

a jurisdiction in matters of account,
and fraud. II. The mode of trial ; by
depositions taken in any part of the
world. III. The mode o( relief; by
giving a more specific and extensive
remedy than can l>e had in the courts
of law: as, by carrying agreements
into execution, staying waste or other
injuries by injunction, direcimg the
sale of incumbered lands, &c. IV.
The true construction of securities

for money, by considering them mere-
ly as a pledge. V. The execution of
trusts, or second uses, in a manner
analogous to the law of legal es-

tates 436-440
. The proceedings in the court of Chan-
cery (to which those in the Exche-
quer, &c. very nearly conform) are, I.

Bill. II. Writ of svhpmna ; and per-

haps, injunction. III. Process of con-
tempt ; viz. (ordinarily) attachment,
attachment with proclamations, com-
mission of rebellion, serjeant at anns,
and sequestration. IV. Appearance.
V. Demurrer. VL Plea. VII. An-
swer. VIII. Exceptions ; amend-
ments ; cross, or supplemental, bills

;

bills of revivor, interpleader, &c. IX.
Replication. X. Issue. XI. Deposi-
tions, taken upon interrogatories ; and
subsequent publication thereof. XII.
Hearing. XIII. Interlocutory decree

;

feigned issue, and trial ; reference to

the master, and report ; &c. XIV.
Final decree. XV. Rehearing, or bill

of review. XVI. Appeal to Parlia-
ment 442-455
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Or THE NATURE OF CRIMES, AND THEIR
PUNISHMENT 1 tO 12

1. In treating of miblic wrongs may be
considered, I. The general nature of

crimes and punishments. II. The
fiersons capable of committing crimes.

II. Their several degrees of guilt.

IV. The several species of crimes,

and their respective punishments. V,

The means of prevention. VI. The
method of punishment 1

2. A crime, or misdemesnor, is an act

committed, or omitted, in violation of

a public law, either forbidding or com-
manding it 4

3. Crimes are distinguished from civil

injuries, in that thej- are a breach and
violation of the public rights, due to

the whole community, considered as a
community 5

4. Punishments may be considered with
regard to, I. The power, II. The end,

III. The measure,—of their infliction 7

5. The power, or right, of inflicting hu-

man punishments, for natural crimes,

or such as are mala in se, was by the

law of nature vested in every indivi-

dual ; but, by the fundamental contract

of society, is now transferred to the

sovereign power: in which also is

vested, by the same contract, the right

of punishing positive oflTences, or such
as are malaprohibita 7

6. The end of human punishments is to

prevent future offences ; I. By amend-
ing the oflfender himself. II. By de-

terring others through his example.
III. By depriving him of the power to

do future mischief 11

7. The measure of human punishments
must be determined by the wisdom of

the sovereign power, and not by any
uniform universal rule : though that

wisdom may be regulated, and assist-

ed, by certain general, equitable, prin-

ciples 12

CHAPTER II.

Of THE Persons capable of commit-
ting Crimes 20 to 33

1. All persons are canable of commit-
tins crimes, unless tnere be in them a
delect of will ; for, to constitute a
legal crime, there must be both a vi-

cious will, and a vicious act 20

Pag«
2. The will does not concur with the

act, I. Where there is a defect of un-
derstanding. II. Where no will is ex-

erted. III. Where the act is con-
strained by force and violence 21

3. A vicious will may therefore be want-
ing, in the cases' of, I. Infancy. II.

Idiocy, or lunacy. III. Drunkenness
;

which doth not, however, excuse.

IV. Misfortune. V. Ignorance, or

mistake of fact. VI. Compulsion, or

necessity ; which is, 1st, that of civil

subjection ; 2ndly ; that of duress per
minas ; 3rdly, that of chusing the least

pernicious of two evils, where one is

unavoidable ; 4thly, that of want or

hunger ; which is no legitimate ex-

cuse 22-32
4. The king, from his excellence and

dignity, is also incapable of doing
wrong 33

CHAPTER HI.

Of Principals and Accessories 34 to 37
1. The diflferent degrees of guilt in cri-

minals are, I. As principals. II. As
accessories 34

2. A principal in a crime is, I. He who
commits the fact. II. He who is pre-

sent at, aiding, and abetting, the com-
mission 34

3. An accessory is he who doth not com
mit the fact, nor is present at the com-
mission ; but is in some sort concern-

ed therein, either before or after 35
4. Accessories can only be in petit

treason, and felony : in high treason,

and misdemesnors, all are principals 35
5. An accessory before the fact, is one

jvho, being absent when the crime is

committed, hath procured, counselled,

or commanded another to commit it 3$
6. An accessory after the fact, is where

a person, knowing a felony to have
been committed, receives, relieves,

comforts, or assists the felon. Such
accessory is usually entitled to the be-

nefit of clergy ; where the principal,

and accessory before the fact, are ex-

cluded from It 37

CHAPTER IV.

Of Offences aoainst God and Re-
ligion 42 to 65

1. Crimes and misdemesnors, cogniza-

ble by the laws of England, are such
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as more immediately offend, I. God,

and his holy religion. II. The law of

nations. III. The king and his go-

vernment. IV. The public, or com-
monwealth. V. Individuals 42

2. Crimes more immediately offending

God and religion, arc, L Apostacy,

For which the penalty is incapacity, and
imprisonment. II. Heresy. Penalty

for one species thereof; the same.

III. Offences against the established

church.—Either, by reviling its ordi-

nances. Penalties : fine ; deprivation
;

imprisonment ; forfeiture.—Or, by
non-conformity to its worship : 1st,

through total irreligion. Penalty :

fine. 2ndly, through protestant dis-

senting. Penalty : suspended (con-

ditionally) by the toleration act. 3rdly,

through popery, either in professors of

the popish religion, popish recusants

convict, or popish priests. Penalties :

incapacity ; double taxes ; imprison-

ment ^ fines ; forfeitures ; abjuration

of the realm
;
judginent of felony,

without clergy ; and judgment of high

treason. IV. Blasphemy. Penalty

:

fine, imprisonment, and corporal pu-

nishment. V. Profane swearing and
cursing. Penalty : fine, or house of

correction. IV. Witchcraft ; or, at

least, the pretence thereto. Penalty :

imprisonment, and pillory. VII. Re-
ligious impostures. Penalty : fine,

imprisonment, and corporal punish-

ment. VIII. Simony. Penalties:

forfeiture of double value ; incapaci-

ty. IX. Sabbath-breaking. Penalty :

fine. X. Drunkenness. Penalty :

fine, or stocks. XI. Lewdness, Pe-
nalties : fine ; imprisonment ; house of

correction 43-65

CHAPTER V.

Of Offences against the Law ok
Nations 66 to 73

1. The law of nations is a system of
rules, deducible by natural reason, and
established by universal consent, to

regulate the intercourse between inde-

pendent states 66
2. In England, the law of nations is

adopted, in its full extent, as part of

the law of the land 67

3. Offences sigainst this law are prin-

cipally incident to whole states or

nations ; but, when committed by pri-

vate subjects, are then the objects of
the municipal law 67

4. Crimes against the law of nations,

animadverted on by the laws of Eng-
land, are, I. Violation of safe-con-

ducts. II. Infringement of the rights

of ambassadors. Penalty, in both

:

arbitrary. III. Piracy. Penalty; judg-

ment of felony, without clergy 68-73

CHAPTER VI.

Of High Treason 74 to 92
1. Crimes, and ttiisdemesbotd, tttoxe pe*

culiarly offending the king and his

government, are, I. High treason. II.

Felonies injurious to the prerogative.

III. PrcBmunire. IV. Other mispri-
sions and contempts 74

2. High treason may, according to the
statute of Edward III. be committed,
I. By compassing or imagining the
death of the king, or queen-consort, or
their eldest son and heir ; demonstrat-
ed by some overt act. II. By violat-

ing the king's companion, his eldest
daughter, or the wife of his eldest son.

III. By some overt act of levying war
against the king in his realm. IV.
By adherence to the king's enemies.
V. By counterfeiting the king's great

or privy seal. VI. By counterfeiting

the king's money, or importing coun-
terfeit money. VII. By killing the

chancellor, treasurer, or king's jus-

tices, in the execution of their offices 76-87
3. High treasons, created by subsequent

statutes, are such as relate, I. To
papists : as, the repeated defence of
the pope's jurisdiction ; the coming
from beyond sea of a natural-born
popish priest ; the renouncing of al-

legiance, and reconciliation to the
pope, or other foreign power. II. To
the coinage, or other signatures of the
king : as, counterfeiting (or, import-
ing and uttering counterfeit) foreign
coin, here current ; forging the sign
manual, privy signet, or privy seal

;

falsifying, &c. the current coin. III.

To the protestant succession : as,

corresponding with, or remitting mo-
ney to, the late pretender's sons ; en-
deavouring to impede the succession

;

writing or printing in defence of any
pretender's title, or in derogation of
the act of settlement, or of the power
of parliament to limit the descent of
the crown 87-92

4. The punishment of high treason, in
males, is (generally) to be, I. Drawn.
II. Hanged. III. Embowelled alive.

IV. Beheaded. V. Quartered. VI.
The head and quarters to be at the
king's disposal. But, in treasons re-

lating to the coin, only to be drawn,
and hanged till dead. Females, in

both cases, are to be drawn and burned
alive 92

CHAPTER Vn.

Of Felonies injurious to the King's
Prerogative 94 to 102

1. Felony is that offence which occa-
sions the total forfeiture of lands or
goods at common law : now usually
also punishable with death, by hang-
ing ; unless through the benefit of
clergy 94

2. Felonies injurious to the king's prero-
gative (of which some are Within,

others without, clergy) are, I. Such
as relate to the coin : as, the wilful

uttering of counterfeit money, &;c.

:

(to which head some inferior misde-
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mexnon affcctinff the coina^ may be

also referred). 11. Conspiring or at-

tempting to kill a privy counsellor. III.

Serving foreign states, or enlisting

soldiers for foreign service. IV, Em-
bezzling the king's armour or stores.

V. Desertion from the king's armies,

by land or sea 98-102

CHAPTER VIII.

Or PRi«siUNiRB 103 to 117
1. Praemunire, in its original sense, is

the offence of adhering to the tempo-
ral power of the pope, in derogation

of the regal authority. Penalty : out-

lawry, forfeiture, and imprisonment

:

which hath since been extended to

some offences of a different nature 103
2. Among these are, I. Importing po-

pish trinkets. II. Contributing to the

maintenance of popish seminaries
abroad, or popish priests in England.
III. Molesting the possessors of ab-

bey lands. IV. Acting as broker in

an usurious contract, for more than
ten per cent. V. Obtaining any stay

of proceedings in suits for monopolies.
VI. Obtaining an exclusive patent for

gunpowder or arms. VII. Exertion
of purveyance or pre-emption. VIII.

Asserting a legislative authority in

both or either nouse of Parliament.

IX. Sending any subject a prisoner

beyond sea. X. Refusing the oaths

of allegiance and supremacy. XI.
Preaching, teaching, or advised
speaking, in defence of the right of

any pretender to the crown, or in de-
rogation of the power of Parliament
to limit the succession. XII. Treat-
ing of other matters, by the assembly
of peers of Scotland, convened for

electing their representatives in Par-
liament. XIII. Unwarrantable un-
dertakings by unlawful subscriptions

to public funds 115-117

CHAPTER IX.

Or Misprisions and Contempts, af-

rBCTINO THB KiNO AND GOVERN-
MENT 119 to 126

1. Misprisions and contempts are all

such high offences as are under the

degree of capital 119
2. These are, I. Negative, in conceal-

ing what ought to be revealed. II.

Positive, in committing what ought
not to be done 119

3. Negative misprisions are, I. Mispri-
sion of treason. Penalty : forfeiture

and imprisonment. II. Misprision of
felony. Penalty : fine and imprison-
ment. III. Concealment of treasure
trove. Penalty : fine and imprison-
ment 120-1

4. Positive misprisions, or high misde-
mesnors and contempts, are, I. Mal-
administration of public trusts, m hich
includes the cnaie of peculation.
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Usual penalties : banishment ; fines

;

imprisonment ; disability. II. Con-
tempts against the king's prerogative.

Penalty : fine and imprisonment. III.

Contempts against his person, and
government. Penalty : fine ; impri-
sonment, and infamou.H corporal pu-
nishment. IV. Contempts against his

title. Penalties : fine and imprison-
ment ; or, fine and disaltility. V.
Contempts against his palaces, or
courts of justice. Penalties : fine

;

imprisonment ; corporal punishment

;

loss of right hand ; forfeiture 121-12G

CHAPTER X.

Of Offences against Public Jus-
tice 127 to 141

1. Crimes especially affecting the com-
monwealth, are offences, L Against
the public justice. II. Against the
public peace. III. Against the public
trade. IV. Against the public health.

V. Against the public police, or eco-
mony 127

2. Offences, against the public justice,

are, 1. Embezzling or vacating re-

cords, and personating others in courts
of justice. Penalty : judgment of fe-

lony, usually without clergy. II.

Compelling prisoners to become ap-
provers. Penalty : judgment of felo-

ny. III. Obstructing the execution of
process. IV. Escapes. V. Breach
of prison. VI. Rescue.—Which four
may, (according to the circumstances)
be either felonies, or misdemesnors
punishable by fine and imprisonment.
Vll. Returning from tran.sportation.

This is felony, without clergy. VIII.
Taking rewards, to help one to his

stolen goods. Penalty : the same as
for the theft. IX. Receiving stolen
goods. Penalties : transportation

;

fine ; and imprisonment. X. Theft-
bote. XI. Common barretry, and su-
ing in a feigned name. XII. Main-
tenance. XIII. Champerty.—Penal-
ty, in these four : fine and imprison-
ment. XIV. Compounding prosecu-
tions on penal statutes. Penalty :

fine, pillory, and disability. XV.
Conspiracy ; and threats of accusation
in order to extort money, &c. Penal-
ties : the villenous judgment ; fine

;

imprisonment
; pillory ; whipping ;

transportation. XVI. Perjury, and
subornation thereof. Penalties : in-

famy ; imprisonment ; fine, or pillory
;

and, sometimes, transportation or
house of correction. XVlI. Bribery.
Penalty : fine, and imprisonment.
XVIII. Embracery. Penalty : infamy,
fine, and imprisonment. XIX. False
verdict. Penalty : the judgment in
attaint. XX. Negligence of public
officers, &c. Penalty : fine and for-

feiture of the office. XXI. Oppres-
sion by magistrates. XXII. Extortion
of officers.—Penalty, in both : impri-
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sonment, fine, and sometimes forfeit-

ure of the office 128-141

CHAPTER XL
Of Offences against the Public
Peace 142 to 153

.
1. Offences, against the public peace,

are, I. Riotous assemblies to the

number of twelve. II. Appearing
armed, or hunting, in disguise. III.

Threatening, or demanding any valu-

ble thing, by letter.—All these are

felonies, without clergy. IV. De-
stroying of turnpikes, &c. Penalties :

whipping ; imprisonment
;
judgment

of felony, with and without clergy.

V. Affrays. VI. Riots, routs, and un-
lawful assemblies. VII. Tumultuous
petitioning. VIII. Forcible entry and
detainer.—Penalty, in all four : fine,

and imprisonment. IX. Going unu-
sually armed. Penalty : forfeiture of

arms, and imprisonment. X. Spread-
ing false news. Penalty : fine, and
imprisonment. XI. Pretended prophe-

cies. Penalties : fine ; imprisonment

;

and forfeiture. XIL Challenges to

fight. Penalty : fine ; imprisonment

;

and sometimes forfeiture. XIII. Li-

bels. Penalty : fine ; imprisonment

;

and corporal punishment 143^i53

CHAPTER XII.

Of Offences against Public Trade
154 to 160

1. Offences, against the public trade,

are, I. Owling. Penalties : fines

;

forfeiture ; imprisonment ; loss of left

hand ; transportation
;
judgment of

felony. II. Smuggling. Penalties

;

fines ; loss of goods
;
judgment of

felony, without clergy. III. Fraudu-
lent bankruptcy. Penalty : judgment
of felony, without clergy. IV. Usury.
Penalty : fine, and imprisonment. V.

Cheating. Penalties : fine ; imprison-

ment
;

pillory ; tumbrel ; whipping,

or other corporal punishment ; trans-

portation. VI. Forestalling. VII.

Regrating. VIII. Engrossing.—Pe-
nalties, for all three : loss of goods

;

fine ; imprisonment
;
pillory. IX. Mo-

nopolies, and combinations to raise

the price of commodities. Penalties ;

fines ; imprisonment
;
pilloiy ; loss of

ear ; infamy ; and, sometimes, the

paijis of prcBmunire. X. Exercising

a trade, not having served as appren-

tice. Penalty : fine. XL Trans-
porting, or residing abroad, of artifi-

cers. Penalties : fine ; imprisonment

;

forfeiture ; incapacity ; becoming
aliens 154-160

CHAPTER XIII.

Of Offences against the Public
Health, and the Public Police
OR Economy 161 to 175

1. Offences, against the public health,
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are, I. Irregularity, in time of the

plague, or of quarantine. Penalties :

whipping
;
judgment of felony, with

and without clergy. II. Selling un-
Avholcsome provisions. Penalties

:

amercement
;
pillory ; fine ; imprison-

m(?nt ; abjuration of the tovvm 161-2
2. Offences, against the public police

and economy, or domestic order of the

kingdom, are, I. Those relating to

clandestine and irregular marriages.

Penalties : judgment of felony, with
and without clergy. II. Bigamy, or

(more properly) polygamy. Penalty r

judgment of felony. III. Wandering,
by soldiers of mariners. IV. Remain-
ing in England, by Egyptians ; or

being in their fellowship one month.
Both these are felonies, without cler-

gy. V. Common nuisances : 1st, by
annoyances or purprestures in high-

ways, bridges, and rivers ; 2ndly, by
offensive trades and manufactures

;

3rdly, by disorderly houses ; 4thly, by
lotteries ; 5thly, by cottages ; 6thly,

by fireworks ; 7thly, by evesdrop-
ping.—Penalty, in all : fine. 8thly,

by common scolding. Penalty : the

cucking stool. VI. Idleness, disor-

der, vagrancy, and incorrigible rogue-

ry. Penalties : imprisonment ; whip-
ping; judgment of felony. VII. Luxu-
ry, in diet. Penalty : discretionary.

VIII. Gaming. Penalties : to gen-
tlemen, fines ; to others, fine and im-
prisonment ; to cheating gamesters,
fine, mfamy, and the corporal pains of
perjury. IX. Destroying the game.
Penalties : fities ; and corporal pu-
nishment 162-175

CHAPTER XIV,

Of Homicide 171 to 203'

1. Crimes, especially affecting indivi-

duals, are, I. Against their persons. II.

Against their habitations. III. Against
their property 176

2. Crimes against the persons of indi-

viduals, are, I. By homicide, or de-

stroying life. II. By other corporal

injuries 177
3. Homicide is, I. Justifiable. II. Ex-

cusable. III. Felonious 178
4. ^Homicide is justifiable, I. By ne-

cessity, and command of law. II. By
permission of law ; 1st, for the fur-

therance of public justice ; 2ndly, for

prevention of some forcible felony 178
5. Homicide is excusable, I. Per in-

fortunium.! or by mis-adventure. 11.

Se defendendo, or self-defence, by
chance-medley. Penalty, in both ;•

forfeiture of goods ; which however
is pardoned of course 182

6. Felonious homicide isr the killing of

a human creature, without justifica-

tion or excuse. This is, I. Killing

one's self II. Killing another 188

7. Killing one's self, or self-murder, is

where one deliberately, or by any an*
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hia own life. Thin is (oluny ;
punisli<

ed l)y i^noniiniouH Iturial, and lorfeit-

urc of p»xhIs and chattels 189
^ Killing another is, I. Manslaughter.

II. Murder lOO
9 Manslauj,'hter is the unlawful killing

of another; without malioo, express
or implied. This is either, I. Vo-
luntary, upon a sudden heat. II. In-

voluntary, in the commission of some
unlawful act. Both are felony, biit

within clergy ; except in the case of
stabbinji 191

10. Murder is when a person, of sound
memory and discretion, unlawfully
killeth any reasonable creature, in l)e-

ing, and under the king's peace ; with
malice aforethought, either express or
implied. This is felony, without clin-

gy ; punished with speedy death, and
hanging in chains, or dissection 194

11. Petit treason, (being an aggravated
degree of murder), is where the ser-

vant kills his master, the wife her hus-
band, or the ecclesiastic his superior.

Penalty : in men, to be drawn, and
hanged ; in women, to be drawn, and
burned 203

CHAPTER XV.

Op Offences against the Persons
OF IND1T1D0ALS 205 tO 219

1. Crimes afi'ecting the persons of indi-

viduals, by other corporal injuries not
amounting to homicide, are, I. May-
hem ; and also shooting at another.

Penalties : fine ; impri.sonraent ; judg-
ment of felony, without clergy. II.

Forcible alxiuction, and marriage or
defilement, of an heiress ; which is

felony : also, stealing, and deflowering

or marrying, any woitian-child under
the age of sixteen years ; for which
the penalty is imprisonment, fine, and
temporary forfeiture of her lands. III.

Rape ; and also carnal knowledge of a'

woman-child under the age of ten

years. IV. Buggery, with man or

beast.—Both these are lelonics, with-

out clergy. V. Assault. VI. Batte-

ry; especially of clergymen. VII.

Wounding. Penalties, in all three :

fine ;
imprisonment ; and*other corpo-

ral punishment. VIII. False impri-

sonment. Penalties : fine ; imprison-

ment; and (in some atrocious cases)

the pains of praemunire, dnid incapacity

of office or pardon. IX. Kidnapping,
6r, forcibly stealing away the king's

subjects. Penalty : fine ; imprison-

ment ; and pillory 205-219

CHAPTER XVI.

Or Offences against the Habita-
tions OF Individuals 220 to ^^

1. Crimes, affecting the habitations of

individuals, are, I. Arson. II. Pur-

glary 220

Vol. II.
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2. Ar.soii IN tin- malifinus and wilftil

burning of thft hnusc, or out-house, of
another man. This u» Colony ; in some
cases within, in others without, clergy 220

3. Burglary is tho brcakin;{ and enter-
ing, by night, into a mansion-bouse

;

with intent to commit a felony. Thia
is felony, without clergy 222

CHAPTER XVII.

Of Offences against Private Pro-
perty 229 to 247

1. Crimes, affecting the private property
of individuals, arc, I. Larceny. II.

Malicious mischief. III. Forgery 229
2. Larceny is, I. Simple. II. Mixed, or
compound 229

3. Simple larceny is the felonious tak-
ing, and carrying away, of the per-
sonal good.s of another. And it is, I.

Grand larceny ; being above the value
of twelve pence. Which is felony

;

in some cases within, in others with-
out, clergy. II. Petit larceny ; to the
value of twelve pence or under.
Which is also felony, but not capital

;

being punished with whipping, or
transportation 229

4. Mixed, or compound, larceny, is that
wherein the taking is accompanied
with the aggravation of being, I. From
the house. II. From the person 239

5. Larcenies from the house, by day or
night, are felonies without clergy,

when they are, I. Larcenies, above
twelve pence, from a church ;—or by
breaking a tent or booth in a market
or fair, by day or night, the owner or

his family being therein ;—or by l)reak-

ing a dwelling-house by day, any per-

son being therein;—or from a dwelUng-
house by day, without breaking, any

person therein being put in if-i-i ;-'-or

from a dwelling-house by aight, with-

out breaking, the own*' or hi* family

being therein, aiW put in fear. II.

Larcenies, of /Jve shillings, by break-

ing the <}welling-houSe, shop, or ware-

hnnae, by day, though no person be

therein ;—or, by pnva/ely stealing in

any shop, warehouse, coach-house, or

stablfe, by day or night, without break-

ing, and thmigh no person be therein.

III. Larcenies, of/orty shillings, from

a dwelling-hous« tv its out-houses,

without breakiiii?> and though no per-

son be therein 239

6. Larceny fro«i the person is, I. By
privately staling, from the person of

another, >''5ove the value of twelve

pence. '*^- By robbery ; or the feloni-

ous ?-»d forcible taking, from the per-

SQv of another, goods or money of any
.alue, by putting him in fear. These
are both felonies -without clergy. An
attapipt to rol) i» also felony 241

7. Malicious niischief, by destroying

dikes, good-s, cattle, shios, garments,

figli.pojvi's, trees, wooas, churches,

chsiF^ls, meeting-houses, houses, out-
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houses, corn, hay, straw, sea or river

banks, hop-binds, coal-mines, (or en-

,gines thereunto belonging), or any

fences for inclosures by act of Parlia-

ment, is felony, and, in most cases,

without benefit of clergy 243

8. Forgery is the fraudulent making or

alteration of a writing, in prejudice of

another's right. Penalties : fine ; im-

prisonment ;
pillory ; loss of nose and

ears ; forfeiture ;
judgment of felony,

without clergy 247

CHAPTER XVIII.

Of the Means of preventing Of-
fences 251 to 256

1. Crimes and misdemesnors may be
prevented, by compelling suspected
persons to give security : which is ef-

fected by binding them, in a condi-

tional recognizance to the king, taken
in court, or by a magistrate out of
court 251

2. These recognizances may be condi-

tioned, I. To keep the peace. II. To
be of the good behaviour 252

3. They may be taken by any justice or
conservator of the peace, at his own
discretion ; or, at the reqviest of such
as are entitled to demand the same 253

4. All persons, who have given suffi-

cient cause to apprehend an intended
breach of the peace, may be bound
over to keep the peace ; and all those
that be not of good fame, may be bound
to the good behaviour ; and may, upon
refusal in either case, be conunitted to
gaol 25€

CHAPTER XIX.

Of CotTRTs OF A Criminal Jurisdic-
tion 258 to 277

4. In the method of punishment may be
considered, I. 'iv^ several courts of
criminal jurisdiction. TI. The several
proceedings therein '

'

258
2. The criminal courts are, I. Tliose

of a public and general jurisdiction,
throughout the realm. II. Those of a
private and special jurisdiction 258

3. Public criminal courts are, I. The
high court of parliament ; which pro-
ceeds by impeachment. II. The court
ofthe lord high steward

; and the court
of the king in full parliaiRent

: for the
trial of capitally indicted ^eers. III.
The court of King's Bench. IV. The
court of chivalry. V. The «iourt of
admiralty, under the king's co)srnis-
sion. VI. The courts of oyer and v^r-
miner and general gaol-delivery. VK
The court of quarter-sessions of the
peace. VIII. The sheriff's tourn. IX.
The court-leet. X. The court of the
coroner. XI. The court of the clerk
of the market 258-275

4. Private criminal courts are, I. The
court of the lord steward, &c. by sta-
tute x>f Henry VII. II. The court as

the lord steward, &c. by statute of
iTfif TTT T"],^ ,— ;,.„«„;*„
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Henry YILL III. The" university

courts 275-277

CHAPTER XX.

Of summary Convictions 280 to 288
1. Proceedings in criminal courts are, I.

Summary. II. Regular 280
2. Summary proceedings are such,where-

by a man may be convicted of divers

offences, without any formal process
or jury, at the discretion of the judge
or judges appointed by act of parlia-

ment, or common law 280
3. Such are, I. Trials of offences and

frauds against the laws of excise and
other branches of the king's revenue,
II. Convictions before justices of the
peace upon a variety of minute offen-

ces chiefly against the public police.

III. Attachments for contempts to the

superior courts of justice 281-28S

CHAPTER XXI.

Of Arrests 289 to 295
1. Regular proceedings, in the courts of
common law, are, I. Arrest. II. Com-
mitment and bail. III. Prosecution.
IV. Process. V. Arraignment, and
its incidents. VI. Plea and issue.

VII. Trial and conviction. VIII. Cler-

gy. IX. Judgment, and its consequen-
ces. X. Reversal of judgment. XI.
Reprieve or pardon. XII. Execution 289

2. An arrest is the apprehending, or re-

straining, of one's person ; in order to

be forthcoming to answer a crime,
whereof one is accused or suspected 289

3. This may be done, I. By warrant. II.

By an officer, without warrant. III.

By a private person, without warrant.
IV. By hue and cry 289-295

CHAPTER XXn.

Of Commitment and Bail 296 to 299
1. Commitment is the confinement of

one's person in prison fox safe custody,
by warrant from proper authority ; un-
less, in bailable offences, he puts in
sufficient bail, or security for his fu-
ture appearance 29&

2. The magistrate is bound to take rea-
sonable bail, if offered ; unless the of-
fender be not bailable 29S

3. Such are, I. Persons accused of trea-
son ; or, II. Of murder ; or, III. Of
manslaughter, by indictment ; or if

the prisoner was clearly the slayer.
IV. Prison-breakers, when committed
for felony. V. Outlaws. VI. Those
who have abjured the realm. VII.
Approvers, and appellees. VIII. Per-
sons taken with the mainour. IX.
Persons accused of arson. X. Ex-
communicated persons 298

4. Themagistrate may, at his discretion,
admit en: not admit to bail, persons not
of good fame, charged with other felo-
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5. If they ho of good fame, he is bound
to admit them to luiil 299

ft The court of King's Bench, or its

judges in time of Tacation, may bail

in any case whatsoever 299

CHAPTER XXIII.

Of the skvbrai. Modks of Prosecu-
tion 301 to 312

1, Prosecution, or the manner of ac-

cusing offondrrs, is either by a pre-

vious finding of a grand jury, as, I.

By presentment. II. By indictment.

Or, without such finding—III. By in-

formation. IV. By appeal 301
2. A presentment is the notice taken by

a ^and jury of any offence, from
their own kjiowledge or observation 301

3. An indictment is a wTitteu accusation
of one or more persons of a crime or
misdemesnor, preferred to, and pre-

sented on oath by, a grand jury ; ex-
pressing, with sufficient certainly, the
person, time, place, and offence 302

4. An information is, I. At the suit of
the king and a subject, upon penal
statutes. II. At the suit of the king
only. Either, 1. Filed by the attor-

ney-general ex officio, for such misde-
raesnors as affect the king's person or
government : or, 2. Filed by the mas-
ter of the erown-office (with leave of
the court of King's Bench) at the re-

lation of some private subject, for

other gross and notorious misdemes-
nors. All differing from indictments
in this : that they are exhibited by the

informer, or the king's officer, and
not on the oath of a grand jury 307-312

5. An appeal- is an accusation or suit,

brought by one private subject against

another, for larceny, rape, mayhem,
arson, or homicide : which the king
cannot discharge or pardon, but the

party alone can release 312

CHAPTER XXIV.

Of Process upon an Indictment
318 to 320

i. Process to bring in an offender, when
indicted in his absence, is, in misdc-
mesnors, by venire facias, distress in-

finite, and capias ; in capital crimes,
by eapias only : and, in both, by out-
lawry 318-320

2. During this stage of proceedings, the
indictment may be removed inlo the
court of King's Bench from any infe-

rior jurisdiction, by writ of certiorari

facias : and cognizance must be claim-
ed in places of exclusive jurisdiction 320

CHAPTER XXV.

Of Arraignment, and its Inci-
dents 322 to 331

1. Arraignment, is tlie calling of the

l*a<<'' Page
prisoner to the bar of the court, to an-

299 swer the matter of the indictment 222
2. Incidirnt hcrennto are, I. The stand-

ing mutr of thr [irisoner ; for which,
in petit 1

1

I felonies of death,
he shall <. peirufort tt dure.
n. His I _. which is either
simple ; or by way of approvement

324-331

CHAPTER XXVI.

Of Plea, and Issue 332 to 341
1. The plea, or defensive matter alleged
by the prisoner, may be, I. A plea to
the jurisdiction. II. A demurrer in
point of law. III. A plea in abate-
ment. IV. A special plea in bar

;

which is 1st, auterfoits acquit ; 2dly,
autcrfoits convict ; Sdly, axUerfoits at-

taint ; 4thly, a pardon. V. The gene-
ral issue, not guilty 332-341

2. Hereupon issue is joined by the clerk
of the arraigns, on behalf of the king 341

CHAPTER XXVII.

Of Trial, and Conviction 342 to 3G3
1. Trials of offences, by the laws of

England, were and are, I. By ordeal,

of either fire or water. II. By the

corsned. Both these have been long
abolished. III. By battel, in appeal*
and approvements. IV. By the peers
of Great Britain. V. By jury 342-349

2. The method and process of trial by
jury is, "I. The impanelling of the

jury. II. Challenges : 1st, for cause ;

2ndly, peremptory. IIL Tales de cir-

cumstantibus. IV. The oath of the

jur). V. The evidence. VI. The
verdict, either general or special 350-361

3. Conviction, is when the prisoner

pleads, or is found, guilty : where-
upon, in felonies, the prosecutor is en-

titled to, I. His expenses. II. Res-
titution of his goods 361-363

CHAPTER XXVIII.

Of the Benefit of Clergy 365 to 374
1. Clergy, or the benefit thereof, was

originally derived from the usurped
jurisdiction of the popish ecclesias-

tics ; but hath since been new model-

led by several statutes 365

2. It is an exemption of the clergy from

any other secular punishment lor felo-

ny, than imprisonment for a year, at

the court's discretion; and it is ex-

tended likewise, absolutely, to lav

f)eers, for the first offence ; and to all

ay commoners, for the first offence

also, upon condition of branding, im-

prisonment, or transportation 371

3. All felonies are entitled to the benefit

of clergy, except such as are now ou8t>

ed by particular statutes 372

4. Felons, on receiving the benefit of

clergy, (though they forfeit their goods

to the crown), are dischai;ged of all
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clergyable felonies before committed,

and restored in all capacities and cre-

dits 374

CHAPTER XXIX.

Op Judgment, and its Consequen-
CKS 375 to 389

1. Judgment (unless any matter be offer-

ed in arrest thereof) follows upon con-

viction; being the pronouncing of that

punishment which is expressly ordain-

ed by law 375
2. Attainder of a criminal, is the imme-

diate consequence, I. Of having judg-

ment of death pronounced upon him.

II. Of outlawry for a capital oflFence 380
3. The consequences of attainder are,

I. Forfeiture to the king. II. Corrup-

tion of blood 381

4. Forfeiture to the king is, I. Of real

estates, upon attainder :—in high trea-

son, absolutely, till the death of the

late pretender's sons ;—in felonies,

for the king's year, day, and waste ;—
in misprision of treason, assaults on a
judge, or battery sitting the courts

;

during the life of the offender. H.
Of personal estates, upon conviction ;

in all treason, misprision of treason,

felony, excusable homicide, petit lar-

ceny, standing mute upon arraign-

ment, the above-named contempts of
the king's courts, and flight 381-3*8

5. Corruption of blood is an utter ex-

tinction of all inheritable quality there-

in : so that, after the king's forfeiture

is first satisfied, the criminal's lands
escheat to the lord of the fee ; and he
can never afterwards inherit, be inhe-
rited, or have any inheritance derived
through him 388-9

CHAPTER XXX.

Of Reversal of Judgment 390 to 392
1. Judgments, and their consequences,
may be avoided, I. By falsifying, or
reversing, the attainder. II. By re-
prieve, or pardon 390

2. Attainders may be falsified, or revers-

Fage
ed, I. Without a writ of error; for

matter deAors the record. II. By writ

of eiror ; for mistakes in the judg-

ment, or record. III. By act of Par-
liament ; for favour 390-392

3. When an outlawry is reversed, the

party is restored to the same plight, as

if he had appeared upon the capias.

When a judgment on conviction is re-

versed, the party stands as if never
accused 392

CHAPTER XXXI.

Op Reprieve and Pardon 394 to 398
1. A reprieve is a temporary suspension

of the judgment, I. Ex arbitrio judi-

cis. II. Ex necessitate legis ; for preg-
nancy, insanity, or the trial of identi-

ty of person, which must always be
tried instanter 394-396

2. A pardon is a permanent avoider of

the judgment by the king's majesty,

in offences against his crown and dig-

nity ; drawn in due form of law, al-

lowed in open court, and thereby mak-
ing the offender a new man 396

3. The king cannot pardon, I. Impri-
sonment of the subject beyond the

seas. II. Offences prosecuted by ap-
peal. III. Common nuisances. IV.
Offences against popular or penal sta-

tutes, after information brought by a
subject. Nor is his pardon pleadable
to an impeachment by the commons
in Parliament 398

CHAPTER XXXII.

Op Execution 403
1. Execution is the completion of hu-
man punishment, and must be strict-

ly performed in the manner which the
law directs 403

2. The warrant for execution is some-
times under the hand and seal of the
Judge ; sometimes by writ from the
king ; sometimes by rule of court

;

but commonly by the judge's signing
the calendar of prisoners, with their

separate judgments Ih the margin. 403
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CHAPTER I.

OF THE REDRESS OF PRIVATE WRONGS BY THE
MERE ACT OF THE PARTIES.

At the opening of these Commentaries {a) municipal law was in

general defined to be, " a rule of civil conduct, prescribed by the supreme
power in a state, commanding what is right, and prohibiting what is

wrong (6)," From hence therefore it followed, that the primary objects of
the law are the establishment of rights, and the prohibition of wrongs.
And this occasioned (c) the distribution of these collections into two gene-
ral heads ; under the former of which we have already considered the

rights that were defined and established, and under the latter are now to

consider the wrongs that are forbidden, and redressed by the laws of Eng-
land.

*In the prosecution of the first of these inquiries, we distin- [ *2
]

guished rights into two sorts : first, such as concern, or are annex-

ed to the persons of men, and are then cdXledi jura personaruniy or the rights

of persons ; which, together with the means of acquiring and losing them,
composed the first book of these Commentaries : and secondly, such as a
man may acquire over external objects, or things unconnected with his

person, which are called jura rerum, or the rights of things : and these, with
the means of transferring them from man to man, were the subject of the

second book. I am now therefore to proceed to the consideration of

wrongs ; which for the most part convey to us an idea merely negative,

as being nothing else but a privation of right. For which reason it was
necessary, that before we entered at all into the discussion of wrongs, we
should entertain a clear and distinct notion of rights : the contemplation

of what is jus being necessarily prior to what may be termed injuria^ and
the definition of/a.y precedent to that of nefas.

Wrongs are divisible into two sorts or species : private wrongs, and pub-
lic wrongs. The former are an infringement or privation of the private or

civil rights belonging to individuals, considered as individuals ; and are

la) Introd. « 2. coniraria. Cic. 11. PkiKpp. 18. Bract. ?. 1, c. J.

(b) Sanctto ju3ta. lub/^ns komtMta, rt prohibtns (c) Book I. ch. 1.
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thereupon frequently termed civil injuries : the latter are a breach and vio-

lation of public rights and duties, which affect the whole community,

considered as a community ; and are distinguished by the harsher appella-

tion of crimes and misdemesnors. To investigate the first of these species

of wrongs, with their legal remedies, will be our employment in the pre-

sent book ; and the other species will be reserved till the next or conclud-

ing one.

The more effectually to accomplish the redress of private injuries, courts

of justice are instituted in every civilized society, in order to protect the

weak from the insults of the stronger, by expounding and enforcing those

laws, by which rights are defined, an(J wrongs prohibited. This reme-
dy is therefore principally to be sought by application to these

[ *3 ] *courts of justice ; that is, by civil suit or action. For which
reason our chief employment in this book will be to consider

the redress of private wrongs, by suit or action in courts. But as there are

certain injuries of such a nature, that some of them furnish and others

require a more speedy remedy, than can be had in the ordinary forms of

justice, there is allowed in those cases an extrajudicial or eccentrical kind

of remedy ; of which I shall first of all treat, before I consider the several

remedies by suit : and, to that end, shall distribute the redress of private

wrongs into three several species : first, that which is obtained by the mere

act of the parties themselves ; secondly, that which is effected by the mere

act and operation of law ; and, thirdly, that which arises from suit or action

in courts, which consists in a conjunction of the other two, the act of the

parties co-operating with the act of law.

Kndi, first, of that redress of private injuries, which is obtained by the

mere act of the parties. This is of two sorts : first, that which arises from
the act of the injured party only ; and, secondly, that which arises from
the joint act of all the parties together : both which I shall consider in

their order.

Of the first sort, or that which arises from the sole act of the injured

party, is,

I. The defence of one's self, or the mutual and reciprocal defence of

such as stand in the relations of husband and wife, parent and child, mas-
ter and servant. In these cases, if the party himself, or any of these his

relations (I), be forcibly attacked in his person or property, it is lawful for

him to repel force by force ; and the breach of the peace, which happens,
is chargeable upon him only who began the affray {d). For the law, in

{d) 2 Roll. Abr. 546. 1 Hawk. P. C. 131.

(1) It is gaid, that according to 1 Salk, 407. ed Commentator, the law respects the passions
1 Ld. Raym. 62. and Bui. N. P. 18. a master of the human mind, yet it does not allow this
cannot justify an assault in defence of his interference as an indulgence of reveJige,
servant, because he might have an action per but merely to prevent the injury, or a repeti-
cmod servitium amisit. But according to 2 tion of it ; and therefore in a plea by a fa-
Rol. Ab. 546. D. pi. 2. Owen, 151. Bac. Ab. ther, master, &e., founded on this ground, it is

Master and Servant, P. such an interference necessary to state that the plaintiff idomW have
by the master is lawful ; and Ld. Hale, 1 vol. beat the son, servant, &c. if the defendant had
484. says, " That the law had been for a mas- not interfered ; and if it be merely alleged that
ter killing in the necessary defence of his ser- the plaintiff had assaulted or beat, &c. it will
vant, the husband in defence of his wife, the be demurable, for if the assault on the master,
wife of the husband, the child of the parent, &c. be over, the servant cannot strike by way
or the parent of the child, for the act of the as- of revenge, but merely in order to prevent an
sistant shall have the same construction in injury. 2 Stra. 953. When a person does not
such cases as the act of the party assisted stand in either of these relations, he cannot
should have had if it had been done by himself, justify an interference on behalf ai the party
for they are in a mutual relation one to an- injured, but merely as an indifferent person,
other." But though, as observed by the learn- to preserve the peace. 2 Stra. 954.
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this case, respects the passions of the human mind ; and (when external

violence is oflcrod to a man himself, or those to whom he bears a near
connexion) makes it lawful in him to do himself that unmediate
justice, to which he 'is prompted by nature, and which no pru- [ *4

J

dential motives are strong enough to restrain. It considers that

the future process of law is by no means an adequate remedy for injuries

accompanied with force ; since it is impossible to say, to what wanton
lengths of rapine or cruelty outrages of this sort might be carried, unless
it were permitted a man immediately to oppose one violence with another.

Self-defence therefore, as it is justly called the primary law of nature, so
it is not, neither can it be in fact, taken away by the law of society. In
the English law'particularly, it is held an excuse for breaches of the peace,
nay even for homicide itself: but care must be taken, that the resistance

does not exceed the bounds of mere defence and prevention ; for then the

defender would himself become an aggressor (2).

II. Recaption or reprisal is another species of remedy by the mere act

of the party injured. This happens, when any one hath deprived another

of his property in goods or chattels personal, or wrongfully detains one's

wife, child, or servant : in which case the owner of the goods, and the

husband, parent, or master, may lawfully claim and retake them, where-
ever he happens to find them ; so it be not in a riotous manner, or attended

Avith a breach of the peace {c). The reason for this is obvious ; since it

may frequently happen that the owner may have this only opportunity of

doing himself justice : his goods may be afterwards conveyed away or

destroyed; and his wife, children, or servants, concealed or carried out of

his reach; if he had no speedier remedy than the ordinary process of law.

If therefore he can so contrive it as to gain possession of his property

again, without force or terror, the law favours and will justify his proceed-

ing. But, as the public peace is a superior consideration to any one

man's private property ; and as, if individuals were once allowed to use

private force as a remedy for private injuries, all social justice must cease,

the strong would give law to the weak, and every man would revert to a

state of nature ; for these reasons it is provided, that this natural

right of recaption *shall never be exerted, where such exertion [ *5
]

must occasion strife and bodily contention, or endanger the peace

of society. If, for instance, my horse is taken away, rnd I find him in a

common, a fair, or a public inn, I may lawfully seize him to my own use
;

but I cannot justify breaking open a private stable, or entering on the

grounds of a third person, to take him, except he be feloniously stolen (/)

;

but must have recourse to an action at law (3).

III. As recaption is a remedy given to the party himself, for an injury

to his personal property, so, thirdly, a remedy of the same kind for injuries

to real property, is by entry on lands and tenements, when another

(c) 3 Inst. 134. Hal. Anal. <f 46. (/ ) 3 Roll. Rep. 55, 50. 208. 2 Roll. Abr. 565, 566.

(2) S<?e 2 R. S. 660. 6 3, and book 4. note 6, on the wrongdoer in order to recover it, 8 T.

p. 182. R. 78. 2 Roll. Abr. 5G. 208. 2 Roll. Abr. 565.

(3) In the case of personal property impro- pi. 50. 2 Leonard, 202. Selw. N. P. tit. As-

perly detained or taken away, it may be re- sault and Battery ; nor can he without leave

taken from the house and custody of the enter the door of a third person, not privy to

w rongdoer, even without a previous request

;

the wrongful detainer, to take his goods thera-

but unless it was srisod or attempted to be from. 2 Roll. Abr. 55, 6. 208. 2 Roll. Abr.

seized forcibly, the ownrrcanflot ju.stify doing 565. I. pi. 2. Bac. Ab. Trespass, F.

any thing more than gently laying his hands
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person without any right has taken possession thereof (4). This depencf^'

in some measure on like reasons with the former ; and like that too, must

be peaceable and without force. There is some nicety required to define

and distinguish the cases, in which such entry is lawful or otherwise ; it

will therefore be more fully considered in a subsequent chapter (5) ; being

only mentioned in this place for the sake of regularity and order.

IV. A fourth species of remedy by the mere act of the party injured, is

the ahatement^ or removal of nusances (6). Whatnusances are, and their

several species, we shall find a more proper place to inquire under some of

the subsequent divisions (7). At present I shall only observe, that whatso-

ever unlawfully annoys or doth damage to another is a nusance ; and suck

(4) With respect to land and houses also,

resumption of possession bj-^ the mere act of

the party is frequently allowed. Thus, if a
tenant omit at the expiration of his tenancy to

deliver up possession, the landlord may legally,

in hi» absence, break open the outer door and
resume possession, though some articles of

furniture remain therein ; and if the landlord

put his cattle on the land, and the tenant dis-

train them as damage-feasant, he may be sued.

1 Bing. R. 158. 7 T. R. 431, 2. 1 Price R.
53. Andr. 109. 6 Taunt. 202. If the land-

lord, in resuming possession, be guilty of a
forcible entry with strong hand, or other illegal

breach of Uje peace, he will be liable to an in-

dictment. 7 T. R. 432. 3 T. R. 295. G

Taunt. 202. 8 T. R. 364. 403. But the cir-

cumstance of the owner of property using too

much force in regaining possession, but tak-

ing care to avoid personal injury to the party

resisting, will not enable the latter to sue him.

See cases in last two notes. But if any un-

necessary violence to the person be used in

rescuing or defending possession of real or

personal property, the party guilty of it is lia-

ble to be sued. 8 T. R 299. id. 78. 1 Saund.
296. n. 1. So, as the law allows retaking of

the possession of land, it also sanctions the

due defence of the possession thereof; and
therefore, though if one enter into my ground,

I must request him to depart before I can lay

hands on him to turn him out, yet if he refuse

I may then push him out, and if he enter
with actual force I need not first request him
to be gone, but may lay hands on him imme-
diately. 8 T. R. 78. 1 Salk. 641. See 1 Bing.
158.

(5) Post, 174.

(6) Thus, in case of a pvhlic nuisance, if a
house be built across, a highway any person
may pull it down ; and, it is said, he need not
observe particular care in abating it, so as to

prevent injurj^ to the materials. And though
a gate, illegally fastened, might have been
opened without cutting it down, yet the cutting
would be lawful. However, it is a general
rule, that the abatement must be limited by its

necessity, and no wanton or unnecessary in-

jury must be committed. 2 Salk. 458. As to

private nuisances, they also may be abated

;

and therefore it was recently held, that if a
man in his own soil erect a thing which is a
nuisance to another, as by stopping a rivulet,

and so diminishing the water used by the lat-

ter for his cattle, the party injured may enter

on the soil of the other and abate the nuisance
and justify the trespass : and this right of

abatement is not confined merely to a house,

mill, or land. 2 Smith's Rep. 9. 2 Rol. Ab,

565. 2 Leon. 202. Com. Dig. Pleader. 3 M.
42. 3 Lev. 92. So it seems that a libellous

print or paper, affecting a private individual",

may be destroyed, or, which is the safer course,'

taken and delivered to a magistrate. 5 Coke,
125. b. 2 Camp. 511. Per Best, J. in the

Earl Lonsdale v. Nelson, 2 Bar. & Cres.311,
" nuisances, by an act of commission., are com-
mitted in defiance of those Mhom such nuisan-
ces injure, and the injured party may abate
them, without notice to the person who com-
mitted them ; but there is no decided case
which sanctions the abatement, by an indi-

vidual, of nuisances from omission, except that'

of cutting the branches of trees which over-
hang a public road, or the private property of
the person who cuts them. The permitting
these branches to extend so far beyond the soil

of the owner of the trees, is an unequivocal
act of negligence, which distinguishes this
case from most of the other cases that have
occurred. The security of lives and property
may sometimes require so speedy a remedy as
not to allow time to call on the person on
whose property the mischief has arisen to re-

medy it ; in such cases an individual would'
be justified in abating a nuisance from omis-
sion without notice. In all other cases ofsuch
nuisances persons should not take the law into
their own hands, but follow the advice of lord
Hale and appeal to a court of justice ;" and
see further, 3 Dowl. & R. 556. And it was
held in the same case, that where a person is

bound to repair works connected with a port
and neglects to do so, another person cannot
justify an entry to repair without averring and
proving that immediate repairs were neces-
sary, and the parties' right to use the port. As
to cutting trees, " if the boughs of your trees

grow out into my land, I may cut them." Per
Croke, J. Rol. Rep. 394. 3 Buls. 198. Vin.
Ab. Trees, E. «fe tit. Nuisance, W. 2. pi. 3.

The abater of a private nuisance cannot re-

move the materials further than neceasary;
or convert them to his own use. Dalt. c. 50.

And so much only of the thing as causes the
nuisance shall be removed ; as if a house be
built too high, only so much-<rf it as is too high
should be pulled down. 9 Rep. 53. God. 221.

2 Stra. 686.

(7) Post, 21G.
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nU8ance may be abated, that is, taken away or removed, by thfe party

aggrievod tlioruby, so as ho coininils no riot in the doing of it (g). If a

house or wall is erected so near to mine that it stops my ancient lights,

which is a private nusance, 1 may enter my neighbour's land, and peace-

ably pull it down (h). Or if a new gate be erected across the public

highway, wliich is- a common nusance, any of the king's subjects

passing that way, may cut it down and destroy it («). *And the [
*6

]
reason why the law allows this private and summary method of

doing one's self justice, is because injuries of tliis kind, which obstruct or

annoy such things as are of daity convenience and use, require an imme-
diate remedy ; and cannot wait for the slow progress of the ordinary forms

of justice.

V. A fifth case, in wliich the law allows a man to be his own avenger,

or to minister redress to himself, is that of distreining cattle or goods for

non-payment of rent, or other duties (8) ; or, distreining another's cattle

(^) Rep. 101. 9 Rep. 55. (i) Cro. Car. 184.

(*) Salk. 459.

(8) As to distresses in general, see Gilbert
on Distresses by Hunt ; Bradby on Dist.

;

Cora. Dig. Distress ; Bac. Ab. Distress ; Vin.
Ab. Distress ; 2 Saunders, index, Distress

;

Wilkinson on Replevin. As the law allows a
creditor to arrest tlie person of his debtor as a
security fdr his boin^ forthcoming at the de-
termination of the suit ; so in certain cases^it
permits a landlord to distrain for arrear of
rent, in order to compel the payment of it. It

is laid down that the remedy for rfecovery of
rent, by way of distress, was derived' from the
civil law ; for anciently, in the feudal law, the

neplect to attend at the lord's courts, or not
doing feudal service, was a forfeiture of the
estate ; but these feudal forfeitures were after-

wards turned into distresses according to the

f)ignotary method of the civil law, that is, the
and let out to the tenant is hypothecated, or
as a pledge in his hands, to answer the rent

agreed to be paid to the landlord, and the

whole profits arising from the land are liable

to the lord's seizure for the payment and sa-

tisfaction of it. Gilb. Dis. 2. Gilb. Rents, 3.

Bacon on Gov. 77. VigiUius, 257. 271. 326.

Cromp. Int. 9. 2 New. R. 224. The distress

could not at common law, befdre the slat, 2 W.
& M. c. 5. be sold, but could only be impound-
ed and detained, in order to induce the tenant
to perform the feudal service.* Distresses,
therefore, were at common law only allowed
when the relation of landlord and tenant sub-
sisted, and when consequently there remained
feudal service to be performed ; and hence the
necessity at the present day, that the landlord
distraining should, at the time of the distress,

be entitled io the legal reversion ; and hence

See 2 R. S. 500, detailing the mode of
proceedinsr on distress for rent. By that act
It is prov;-' • . ^ < ^ •> - .. r, months after
the detrr r life, years,
oratViil. ^ due on such
demise, may d ilic ^oods remain-
ing on the pre!

I w as have been re-

moved, in the .- us if the lease h;ui
not ended. By 1 R. S. 747, () 18, it is enact-
ed that when any certain sen'ices, or certain

Vol. II.

the cx)nsequence that if a landlord, after rent

has become due and before payment, conveys
his legal estate to another, he cannot distrain,

^ilb. Action Debt, 411. Bro. Debt, pi. 93.

Vaughan, 40.. Bac. Ab. Distress, A. And
for the same reason, it is necessary 'to aver in

an avowry and cognizance, that at the time of

the distress the 'tenancy subsisted. The com»
mon law was altered as far as regards tenants

holding over, by the 8 Ann. c. 14. which pro-

vided, that if a person retain possession of the
estate after the expiration of his tenancy, the

landlord, if his interest continue, may distrain

within six months. Before this statute it was
usual, and still may be expedient, to provide

that the last half year's rent shall be paid at a
day prior to the determination of the lease, so
as to enable the landlord to distrain before the

removal of the tenant. Co. Lit. 47. b. If by
agree'ment or custom the tenant has an away
going crop, and riglit to hold over to clear the

same, the landlord may, during such excre-

scence of the term, distrain at common law.

1 Hen. Bla. 8. So the 11 Geo. II. c. 19. s. 18.

enables a landlord to distrain for double rent,

if a tenant do not deliver up possession after

the expiration of his own notice to quit, by
which he inc\irs double rent so long as he
holds over. When a lessor has not the legal

estate or a reversion, he should reserve a pow-
er to distrain, which will entitle him to cfo so.

Co. Lit. 47. a. 5 Co. 3. But though the prin-

cipal object of a distress was to compel the per-

formance of feudal services, and consecjuent-

ly if rent be reserved on a letting merely of
{)ersonal property, no distress can be taken. 5
:Jo. 17. 3 Wils. 27. Yet a distress may be

rent reserved out of- any lands or tenements,
shall not be paid or rendered when due, the

person, entitled thereto may distrain for the

same. Does not this authorize a distress even
where there is no reversion in the owner of

the rent ? No distress for rent can be made
unless the warrant to distrain be accompanied
by an affidavit of the amount due, and of tho

tune when it became due. 2 R. S.- 501, () 8.
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damage-feasant, that is, doing damage, or trespassing, upon his lan^*

The former intended for the benefit of landlords, to prevent tenants from

secreting or withdrawing their effects to his prejudice ; the latter arising

from the necessity of the thing itself, as it might otherwise be impossible

at a future time to ascertain, whose cattle they were that committed the

trespass or damage.

As the law of distresses is a point of great use and consequence, I shall

consider it with some minuteness : by inquiring, first, for what injuries a

distress may be taken ; secondly, what 4ihings may be distreined ; and

thirdly, the manner of taking, disposing of, and avoiding distresses.

1. And, first, it is necessary to premise, that a distress (j), districtio, is

the taking a personal chattel out of the possession of the wrongdoer into

the custody of the party injured, to procure a satisfaction for the wrong
coiumitted. 1. The most usual injury, for which a distress may be taken,

is that of non-payment of rent. It was observed in a former book (/fc),

that distresses were incident by the common law to every rent-service, and

by particular reservation to rent-charges also ; but not to rent-seek, till the

statute 4 Geo. II. c. 28. extended. the same remedy to all rents alike, and

thereby in effect abolished all material distinction between them.

[ *7 ] So that now we may lay it down as an universal principle, *that

a distress may be taken for any kind of rent in arr^ar ; the detain-

ing whereof beyond the day of payment is an injury to him that is enti-

tled to receive it (9). 2. For neglecting to do suit to the lord's court (Z),

or other certain personal service (w), the lord may distrein, of common
right. 3. For amercements in a court-leet a distress may be had of com-

mon right ; but not for amercements in a court-baron, without a special

prescription to warrant it [n). 4. Another injury, for which distresses

may be taken, is where a man finds beasts of a stranger wandering in his

grounds, damage-feasant ; that is, doing him hurt or damage, by treading

down his grass, or the like ; in which case the owner of the soil may dis-

trein them, till satisfaction be made him for the injury he has thereby sus-

(j) The thing itselftaken by this process, as well (I) Bio. Abr. tit. distress, 15.

as tlie process itself, is in our law-books very tie- (m) Co. Litt. 47.

quently called a distress. (n) Brownl. 36.

(k) Book II. ch. 3.

made for rent of a ready furnished house or does not contain words of immediate demise,

lodging, because it is then considered that the no distress can be made, unless from a previ-

rent issues out of the principal, the real pro- ous payment of rent or other circumstance, a

perty demised. 2 New. Rep. 224. tenancy from year to year can be inferred, and
Accepting a note of hand, and giving a re- the only remedy is by action for use and occu-

ceipt for the rent, does not, till payment, pre- pation. 2 Taunt. 148. 5 B. & A. 322. 13

elude the landlord from distraining ; and so if East, 19. So as lord Coke quaintly says,

the landlord accept a bond ; but a judgment, (Co. Lit. -96. a.) it is a maxim in law, that no
obtained on either of such instruments, would distress can be taken for any services that are

Preclude the right of distress.* See Bull. N. not put into certainty, nor can be reduced to

'. 182. An agreement to take interest on rent any certainty, for id certum est quod certum

in arrear, does not take away the right of dis- reddi potest, but yet in some cases there may
tress. 2 Chit. R. 245. Where there are rents be a certainty in uncertainty. Therefore if a

for which the party cannot distrain, although man hold land, paying so much per acre, al-

he may have an assize, yet remedy may be though in the terms of the demise the number
had in equity. Per Comyns, B. Exch. Trin. of acres be not fixed, the lord may distrain.

5 & 6 Geo. U. 1 Selw. N. P. 6 ed. 673. Vin. Ab. Distress, E. See form of avowry, 3

To entitle a person to distrain for non-pay- Chitty on PI. 4th edit. 1051. But where an

ment ofmoney, it must be due under a demise, estate has been let without in any w-ay fixing the

and for rent fixed and certain in its nature
;

amount of rent, the only remedy is by action,

and therefore, if a person be let into posses- (9) See, however, 2 book, p. 42. and Co.

sioji under an agreement for a lease which Lit. 162, b. n. 6.

* See accordingly 2 R. S. 500, ^ 2,
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tained ( 10). 5. Lastly, for several duties and penalties inflicted by special

acts of parliament (as for assessments made by commissioners of sew-

ers (o), or for the relief of the poor) (;?), remedy by distress and sale is giv-

en ; for the particulars of which we must have recourse to the statutes

themselves : remarking only, that such distresses (q) are partly analogous

to the ancient distress at common law, as being repleviable and the like ;

but more resembling the common law process of execution, by seising and
selling the goods of the debtor under a writ o( fieri facias, of which here-

after.

2. Secondly ; as to the things which may be distreined, or taken in dis-

tress (11), we may lay it down as a general rule, that all chattels person-

al are liable to be distreined, unless particularly protected or exempted.

Instead, therefore, of mentioning what things are distreinable, it will be

easier to recount those which are not so, with the reason of their particu-

lar exemptions (r). And, 1. As every thing which is distreined is pre-

sumed to be the property of the wrongdoer, it will follow that such things

wherein no man can have an absolute and valuable property (as dogs,

(0) Stat. 7 Ann. c. 10

(p) Stat. 43 Eliz. c. 2.
{q) 1 Burr. 589.

(r) Co. Litt.47.

(10) See law of New-York, 2 R. S. 517.

(11) Besides the rules in the text, it is a
maxim of law, that ^oods in the custody of the

law cannot be distrained, thus goods distrain-

ed, damage-feasant, cannot be distrained, Co.
Litt. 47. a. ; so goods taken in execution,
Willes, 131 ; but the goods so taken must be
removed from the premises within a reason-
able time, or they will not be protected, 1

Price, 277. 1 M. & S. 711 ; however, grow-
ing corn, sold under a writ of fi. fa., cannot be
\listrained unless the purchaser allow it to re-

main uncut an unreasonable time after it is

ripe, 2 B. & B. 362. 5 Moore, D7. S. C. ; but
goods, taken under a void outlawry, are liable

to distress. 7 T. R. 259. For the protection

of landlordi, by the 8 Ann. c. 14. s. 1. no jioods

taken in execution upon any premises dfmised,
can be removed until rent,* not exceeding one
year's arrear, be paid. Under this act the she-

riff is bound to satisfy the rent in the first in-

stance. 4 Moore, 473. In cases to which the

statute applies, the landlord is entitled to be

paid his whole rent, without deducting pound-
age, 1 Stra. 643 ; rent only due at the time of

the levy can be obtained under the act, 1 M.
& S. 245. 1 Price, 274 ; but forehand rent, or
rent stipulated to be paid in advance, may be
obtained, 7 Price, 690 ; so rent that falls due
on the day of the levy, Tidd. Prac. 8th edit.

1054. After the landlord has had one year's

rent paid him, he is not entitled to another up-
on a second execution, 2 Stra. 1024. 2 B. &
B. .362. 5 Moore, 97. S. C, unless, as we
have just seen, the goods be not removed
-within a rea.sonable time. The ground land-

lord is not within the act, where there is an
execution ai::iinst the under lessee. 2 Stra.

787. If the shoriff remove the goods without
payment of tlm rent, and after'notice and a
formal demand of the rent, an action on the
case lies against him. Vin. Ab. Dist. c. 3.

» See accordingly ia New-York, 1 R. S.

746, ^12,'&c.

Stra. 97. 3 B. «& A. 440. But no specific

and formal notice is necessary. 3 B. & A.
645. 4 Moore, 473. 2 B. & B. 67. S. C. The
action lies though part only of the goods be
removed, 4 Moore, 473. 2 B. & B. 67. S. C.

;

but the landlord's consenting to the removal
waives his remedy. 3 Camp. 24. An execu-

tor or administrator, 1 Stra. 212. or a trustee

of an outstanding satisfied term to attend the

inheritance may sue. 4 Moore, 4^3. 2 B. &
B. 67. S. C. Instead of an action the landlord

may move the court out of which the execu-

tion issued, that he may be paid what is due
to him out of the money levied, and in the she-

riff's hands, Cas. Tern. Hardw. 255. 2 Wila.

140; and the court will grant the motion,

though the sheriff had no notice of the rent

due till'aftcr the removal. 3 B. & A. 440;
and see further on this point, Tidd's Prac. 8th

edit. 1053, 4, 5.

The recent bankrupt act provides, that in

case of bankruptcy, no distress made afler act

of bankruptcy shall Ix; available for morie than
a year's rent, but the landlord may prove for

the excess. 1 Geo. IV. c. 16. sect. 74. and see
ante, 2 book, 473.

t

For the protection of landlords, by the 56
Geo. III. c. 50. no sheriff or other ofHcer shall

carry off, or sell or dispose of, for the purpose
of being carried off from any lands, any straw,

chaff, or tvirnips, in any case, nor any hay or
other produce, which, according to any cove-

nant or written agreement, ought not to be so

carried off, provided notice l>e given to the

sheriff of the existence of such covenant; but

by 3d section, the sheriff may sell, on condi-

tion of such crops being consumed on the land.

The 6th section provides, that landlords shall

not distrain for rent on the purchaser of any
such crops, sold aceording te 3d section ; nor

on articles or cattle, &c. employed for the

purpose of consuming ^uch crops.

t See 2 R. S. 39. () 28. corresponding pro-

viaion under the iasolvent laws of New-York,
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[ *8
] cats, rabbits, and *all animals fer(B nature) cannot be distrem-

ed. Yet if deer (which diXeferm nature) are "kept in a private in-

closure for the purpose of sale or profit, this so far changes their nature,

by reducing them to a kind of stock or merchandize, that they may be
distreined for rent (s). 2. Whatever is in the personal use or occupation

of any man, is for the time privileged and protected from any distress ; as
an axe with which a man is cutting wood, or a horse while a man is ri-

ding him. But horses, drawing a cart, may (cart and all) be distreined

for rent-arrere ; and also, if a horse, though a man be riding him, be taken

damage-feasant, or trespassing in ' another's grounds, the horse (notwith-

standing his rider) may be distreined and led away to the pound (13).

Valuable things in the way of trade shall not be liable to distress. As a
horse standing in a smith's shop to be shoed, or in a common inn ; or cloth

at a taylor's house ; or corn sent to a mill or a market. For all these are

protected and privileged for the benefit of trade ; and are supposed in com-
mon presumption not to belong to the owner of the house, but to his cus-

tomer (14). But, generally speaking, whatever goods and chattels the

landlord finds upon the premises, whether they in fact belong to the tenant

or a stranger, are distreinable by him for rent : for otherwise a door would
be open to infinite frauds upon the landlord ; and the stranger has his

(s) Davis v.Powel. C.B.Hil. 11 Geo.//. (12). W 1 Sid. 440.

' (12). See this case fully reported, Willes
Rep. 46.

(13) But this doctrine .is contrary to Sayer
Rep. 139. 2 Keb. 596. ^Cro. Eliz. 596. Co.
Litt. 47. a. Rol. Ab. Distress, A. pi. 4 ; and
was expressly overruled in 6 Term. R. 138.

on the ground that the distraining a horse as
damage-feasant, vvhilst any person • is riding

him, vi'ould perpetually lead to -a breach of the

peace. And it has been held, that nets or fer-

rets cannot be taken damage-feasant in a war-
ren, if they are in the hands of the person
using them. Harg, Co. Litt. note 13. Cro.

Eliz. 550. So a loom cannot be distrained

while in the hands of the weaver, Willes,

517 ; nor wearing apparel, if in actual use

;

but if put off, though only for the purpose of
repose, it is liable to be distrained. 1 Esp.
Rep. 206. Peake's Rep. 36. S. C,

(14) As to this exception in favour of trade,

see Gilb. Dis. by Hunt, 39 ; so cattle and
goods of a guest at an inn are not distrainable

for rent, but a chariot or horses standing at

livery are not exempt. 3 Burr. 1498. Mr. Sergt.

Williams, in 2 Saund. 290. n. 7. suggests, that

it should seem that at this day a court of law
would be of opinion, thcit cattle belonging to a
drover being put into ground with the consent
of the occupier, to graze only one night on
their way to a fair or market, are not liable to

the distress of the landlord for rent •, and lord

Nottingham intimated the same opinion in 2
Vem. 130 ; and Mr. Christian, in his edition,

has the following note of a decision to the

same eifect :
" Cattle driven to a distant mar-

ket, and put into land to rest for one night,

cannot be distrained for rent by the owner of

the land, such protection being absolutely for

the public interest." Tate v. Gleed. C. P.
Hil. 24 Geo. III. Gilb. Dis. by Hunt, 47. It

was before held, that cattle going to London,

and put into a close with the consent of the

landlord and leave of the tenant, to graze for

a night, might be distrained by the landlord

for rent, 3 Lev. 260. 2 Vent. 50. 2 Lutw.
1161 ; but the owner of the cattle was after-

wards relieved inequity on the ground of frau-

dulent connivance and concealment of the de-

mand for rent by the landlord, and he was de-

creed to pay all costs both of law and equity.

2 Vem. 129. Prec. Ch. 7. Gilb. Dis. by
Hunt, 47. As courts of law now take notice

of fraud as well as courts of equity, when it

can be fully proved, there would now be. the
sapie result- at law.

Goods of a principal in the hands of a factor

are privileged from distress for rent due from
such factor to his landlord, on the ground that

the rule of public convenience, out of which
the privilege arises, is within the exception of
a landlord's general right to distrain, and
therefore that such gdods are protected for the
benefil, of trade. 6 Moore Rep. 243. 3 B. &
B. 75. S. C. So goods landed at a wharf and
consigned to a broker, as agent of the consign-

or, for sale, and placed by the broker in the

wharfinger's warehouse for safe custody until

an opportunity for selling them should occur,

are not distrainable for rent due in respect of
the wharf and warehouse, as they were brought
to the wharf m the course of trade. 1 Bing.

283. So goods carried to be weighed, even
at a private beam, if in the way of trade, are

exempt ; so is a horse that has carried corn to

a mill to be ground, and during the grinding

of the com is tied to the mill-door. Cro. Eliz.

549. 596^ Goods in a public fair are exempt
from distress, unless for toll due from the

owner. 2 Lutw. 1380. Goods in possession

of a carrier are also exempt, and this though

the carrier be not a public one. 1 Salk. 249.
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remedy over by action on the case against the tenant, if by the tenant's

default the chattels are distreined, so that he cannot render them when
called upon (15). With resrard to a stranger's beasts which are found on
the tenant's land, the following distinctions are however taken. If they

are put in by consent of the owner of the beasts, they are distreinable

immediately afterwards for rent-arrere by the landlord {v). So also if the

stranger's cattle break the fences, and commit a trespass by coming on
the land, they are distreinable immediately by the lessor for his tenant's

rent, as a punishment to the owner of the beasts for the wrong com-
mitted through his negligence (u). But if the lands were not *suffi- [ *9

]

ciently fenced so as to keep out cattle, the landlord cannot distrein

them, till they have been levant and couchant (levantes et cubantes) on the

land ; that is, have been long enough there to have lain dovm and rose

up to feed; which in general is held to be one night at least (16) : and
then the law presumes, that the owner may have notice whether his cat-

tle have strayed, and it is his own negligence not to have taken them
away. Yet, if the lessor or his tenant were bound to repair the fences

and did not, and thereby the cattle escaped into their grounds, without the

negligence or default of the owner ; in this case, though the cattle may
have been levant and couchant, yet they are not distreinable for rent, till

actual notice is given to the owner that they are there, and he neglects to

remove them {w) : for the law will not suffer the landlord to take advan-

tage of his own or his tenant's wrong (17). 4. There are also, other

things privileged by the ancient common law ; as a man's tools and uten-

sils of his trade, the axe of a carpenter, the books of a scholar, and the

like : which are said to be privileged for the sake of the public, because
the taking them away would disable the owner from serving the common-

(v) Cro. Eliz. 549. (w) Lutw. 1580.
(u) Co. Litt. 47.

(15) ^s if horses or cattle are sent to agist, (16) Levant and couchant in this sense
they may be immediately distrained by the means, that the cattle must be lying down and
landlord for rent in arrear, and the owner must rising up on the premises for a night and a
seek, his remedy by action against the fanner

;

day, witnout pursuit made by the owner of
the principle of this rule extends to public them, Gilb. Dis. by Hunt, 3d edit. 47.

livery stables, to which, if horses and carriages (17) In the case of Poole v. Longuevill, 2
are sent to stand, it is determined that they Sauhd. 289. the contrary was determined, but
are distrainable by the landlord, as if they that case was overruled in 2 Lutw. 1580. and
were in any other place, 3 Burr. 1498 ; so up- the result of the cases seems to be, that if a
on the same principle the goods of lodgers, or stranger's beasts escape into another's land,

any other person, on the premises, are liable to by default of the owner of the beasts, as by
l>e distrained ; and to exempt goods from dis- breaking the fences, otherwise sufficient, they
tress on the ground of their being in an inn, may be distrained for rent immediately, with-
they must be within the very precints of the out being levant and couchant ; but that if they
inn, and not on other premises at a distance escape there by default of the tenant of the
b< l()n?ing to it, Barnes, 472; and even within land, or for want of his keeping a sufficient

the iim itself the exemption does not extend fence, then they cannot be distramed for rent
ti' ;i person dwelling therein, as a tenant, ra- or service of any kind till they have been le-

thcr than a guest. 1 Bla. Rep. 484. vant and couchant, nor afterv^ards by a land-

As to the remedy over by an under-tenant lord for rent on a lease, unless the owner of
or lodger, see the cases cited in 3 Bar. & the beasts neglect or refuse, after actual notice,

Cres. 789. in which it was held, that where to remove them within a reasonable time;
the tenant of premises had underlet a part by but it is said, that such notice is not necessary
deed, and thr original landlord distrained for where the distress is by the lord of the fee, or

rent upon the under-tenant, the latter could by the grantee of a rent-charge. 2 Lutw. 1573.

not support assumpsit againBt his immediate Co. Litt. 47. b. n. 3. Gilb. Dis. by Hunt, 3d
lessor, upon an implied promise to indemnify edit. 45. 2 Saund. 290. n. 7. 285. n. 4. See
him against the rent payable to the superior further, Vin. Ab. Fences,
landlord.
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wealth in his station (18). So, beasts of the plough (19), averia carucaef

and sheep, are privileged from distresses, at common law (x) ; while dead

goods, or other sort of beasts, which Bracton calls catalla otiosa, maybe dis-

treined. But as beasts of the plough may be taken in execution for debt,

so they may be for distresses by statute, which partake of the nature of

executions (y). And perhaps the true reason why these and the tools of

a man's trade were privileged at the common law, was because the dis-

tress was then merely intended to compel the payment of the rent, and

not as a satisfaction for its nourpayment : and therefore, to deprive the par-

ty of the instruments and means of paying it, would counteract the very

end of the distress (z). 5. Nothing shall be distreined for rent, which
may not be rendered again in as good plight as when it was distreined :

for which reason milk, fruit, and the like, cannot be distreined, a

[ *10 ] distress at *common law being only in the nature of a pledge or

security, to be restored in the same plight when the debt is paid.

So, anciently, sheaves or shocks of corn could not be distreined, because

some damage must needs accrue in their removal, but a cart loaded with

corn might ; as that could be safely restored. But now by statute 2 W.
& M. c. 5. corn in sheaves or cocks, or loose in the straw, or hay in barns

or ricks, or otherwise, may be distreined as well as other chattels (20), (21)-.

6. Lastly, things fixed to the freehold may not be distreined ; as caldrons,

windows, doors, and chimney-pieces : for they savour of the realty (22),

(x) Stat. 51 Hen. IIL st. 4. de districtione scacca-

ria.

(y) 1 Burr. 589.

(z) Ibid. 588.

(18) A stocking frame, Willes, 512. or a
loom, 4 T. R. 565. being implements of trade,

cannot be distrained ; but it must be observed,

that, utensils and implements of trade may be
distrained where they are not in actual use,

and no other sufficient distress can be found
on the premises. Co. Litt. 47. a. 4 T. R. 565.

And it should seem, that if thei^ be reasonable

ground for presuming there, are not sufficient

other goods, the party may distrain implements
of trade, and is not bound to sell the other

goods first. 6 Price Rep. 3. 2 Chitty's R.
167. And this rule of exemption does not ex-

tend to cases where a distress is given in the

nature of an execution by any particular sta-

tute, as for poor-rates and the like, 3 Salk.

136. 1 Burr. 579. Lord Raym. 3^4. 1 Salk.

249. S. C. ; nor where the distress is for

damage-feasant. Com. Dig. Distress, B. 4.

(19) In actual use, but not otherwise. 4T.
R. 566. Also see 2 Inst. 132, where other
authorities are collected. The modem case
just cited contains much learning upon what
is, and what is not, with reference to the free-

hold, distrainable. .

(20) See accordingly in New-York, 2 R.
S. 501, (^ 10, pt.2.

(21) This provision extends to corn in what-
ever state it may be, whether thrashed or un-
thrashed, 1 Lutw. 214 ; and, as observed by
Mr. Bradby, inasmuch as this statute directs

the distress to be sold, unless replevied within
five days, perhaps the rule of the ancient com-
mon law, with respect to the perishable nature

of the distress, no longer extends in the case

of a distress for rent, to any thing w hich is not
liable to deterioration within the five days.

Bradby on Distr. 213. A sale by a landlord of

standing corn, taken as a distress before it is

ripe, is void, and the tenant need not replevy,

neither can he sue the seller, in an action on
the case, for selling such com before the ex-

piration of five days. 3 B. & A. 470.

(22) But if annexed for the purpose of trade

or manufacture, and not fixed into the wall so

as to be necessary for its support, they are dis-

trainable in- New-York. (2 R. S. 501,
<J

10,

pt. 2.) By 2 R. S. 501, ^ 10, whatever is ex-

empt from execution is exempt from distress :

(see specifications below). Beasts of the

plough, sheep, and the implements of a me-
chanic's trade, cannot be distrained for rent, if

other sufficient property can be found. (Id. 502,

!) 13). A landlord cannot distrain for rent

personal property deposited, hired, or lent with

his consent to the tenant, nor property of a

stranger accidentally straying on the premises,

or deposited with a tavern-keeper, or the keep-

er of any warehouse in the usvial course of bu-

siness, or deposited with any one to be repair-

ed or manufactured, (id. 502, H*) 5 the officer

distraining is not, however, liable for taking the

property mentioned in the last section without

notice. The property exempt from execution

and distress by 2 R. S. 367, () 22, is the follow-

ing, when owned by a householder, arid the

moveable articles continue exempt while the

owner or his family is removing: viz. 1. All

spinning wheels, weaving looms, and stoves

put up or kept for use in any dwelling house.

2. The family bible, family pictures, and school

books used in the family ; and books of the

family not exceeding 50 dollars in value. 3.

A seat or pew in a church occupied by the

family. 4. Ten sheep with their fleeces, and

the yam or cloth manufactured from them;
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(23). For this reason also com gijpwijig could not be distreined ; till the

statute 1 1 Geo. JI. c.l9. empowered landlords to distrein com, grass, or other

products of the earth, and to cut and gather them when ripe (24), (25).

Let us next consider, thirdly, how distresses may be taken, disposed of,

or avoided. And, first, I must premise, that the law of distresses is greatly

altered within a few years last past. Formerly, they were looked upon

in no other light than as a mere pledge or security, for payment of rent

or other duties, or satisfaction for damage done. And so the law still con-

tinues with regard to distresses of beasts taken damage-feasant, and for

other causes, not altered by act of parliament ; over which the distreinor

has no other power than to retain them till satisfaction is made (26). But

distresses for rent-arrere being found by the legislature to be the shortest

and most effectual method of compelling the payment of such rent, many
beneficial laws for this purpose have been made in the present century ;

which have much altered the common law, as laid down in our ancient

writers.

In pointing out therefore the methods of distreining, I shall in gene-

ral suppose the distress to be made for rent ; and remark, where neces-

sary, the differences between iHich distress, and one taken for other

causes.

*In the first place then, all distresses must be made bij day (27), [
*1 1 ]

unless in the case of damage-feasant ; an exception being there

allowed, lest the beasts should escape before they are taken (a). And,

when a person intends to make a distress, he must, by himself or his bail-

iff, enter on the demised premises ; formerly during the continuance of

the lease, but now (6), if the tenant holds over, the landlord may distrein

within six months after the determination of the lease
;
provided his own

(a) Co. Litt. 142. (i) Stat. 8 Ann. c. 14.

one cow, two swine, and their necessary food : converted into a nursery ground, and planted
all necessary pork, beef, fish, flour, and vegeta- subsequently to the demise, were held not dis-

bles actually provided forthe family ; and fuel trainable by the former for rent, 2 Moore, 491.

necessary forthe family for 60 days. 5. All 8 Taunt. 431. S. C. 3 Moore, 114. S. P.;
necessary wearing apparel, beds, bedsteads and see ante, note 18. as to time of sale. 3
and bedding for the family ; arms and accou- B. & A. 470.

trements required to be kept by law ; neces- (25) In New-York, the produce of the soil,

sary cooking utensils ; one table, six chairs, or articles annexed to the freehold, cannot be
six knives and forks, plates, teacups and sau- removed till sold. (2 R. S. 502, ^11).
ccrs, and spoons ; one sugar dish, milk pot, (26) In New-York they may be sold by the
teapot, crane and its appendages, one pair of sheriff or keeper of the pound. (2 R. S. 518,
andirons, and a shovel and tongs. 6. The () 5, 13).

tools and implements of a mechanic necessary (27) Mirrour, c. 2. s. 26. see also 7 Rep. 7.

for his trade not exceeding 25 dollars in value, a. The distress cannot be made till the day
(Id. 367, i) 22). after the rent falls due, unless, indeed, there

(23) Co. Litt. 47. b. This rule extends to be any agreement or local custom to the con-
such things as are essentially parts of the free- trary. Gilb. Dist. 56. «S:c. Hargrave's Co.
hold,.although for a time removed therefrom, Litt. 47. b. n. 6. The distress must not be
as a millstone, removed to be picked. Bro. made after tender of payment of the entire
Ab. Distress, pi. 23. 4T. R. 507; as to what rent due. According to 8 Co. 147. a. Gilb.
arc fixtures, soe 2 Chit. Com. Law, 268. Com. Dist. by Hunt, 76, &c. 3 Stark. 171. 1

Dig. Biens. H. Chitty's Law of Descents, Taunt. 261. tender upon the land before the
256, 7. 4 Moore, 281. 440. 2 D. & R. 1. 5 distress, makes the distress tortious ; tender
B. & A. 826. 2 Stark. 403. .2 B. & C. 608. after the distress and before the impounding,
4 D. & R. 62. S. C. 1 M'Clelan Rep. Ex. makes the detainer, and not the taking, wrong-
217. ful ; tender after impounding makes neither

(24) The act applies only to com and other the one nor the other w rongful, but in the
produce of the land which may become ripe, case of a distress for rent upon the equity of
and are capable of being cut and laid up ; the 2 W. & M. c. 5 ; a sale of the distrcM,
therefore trees, shnjbs, and plants, growing after tender of the rent and costs, would be
on land which the defendant had demised to illegal.

the plaintiffs for a term, and which tliey had
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title or interest, as well as the tenant'^possession, continue at the time of
the distress (28). If the lessor does not find sufficient distress on the pre-

mises, formerly he could resort no where else ; and therefore tenants, who
were knavish, made a practice to convey away their goods and stock frau-

dulently from the house or lands demised, in order to cheat their landlords.

But now (c) the landlord may distrein any goods of his tenant, carried off

the premises clandestinely, wherever he finds them within thirty days after,

unless they have been bona fide sold for a valuable consideration : and all

persons privy to, or assisting in, such fraudulent conveyance, forfeit double
the value to the landlord (29), (30). .The landlord may also distrein the

beasts of his tenant, feeding upon any commons or wastes, appendant or

appurtenant to the demised premises (31), (32). The landlord might not

formerly break open a house,. to make a distress, for that is a breach of
the peace. But when he was in the house, it was held that he might
break open an inner door (d) ; and now (e) he may, by the assistance of

the peace-officer of the parish, break open in the day-time any place,

whither the goods have been fraudulently removed and locked up to pre-

vent a distress ; oath being first made, in case it be a dwelling-house, of a

reasonable ground to suspect that such goods are concealed therein (33.)

Where a man is entitled to distrein for an entire duty, he ought to dis-

trein fot the whole at once ; and not for part at one time, and part at ano-

ther (/) (34). But if he distreins for the whole, and there is not

[ *12 ] sufficient on the premises, or he happens *to mistake in the value

of the thing distreined, and so takes an insufficient distress, he

may take a second distress to complete his remedy (g).

Distresses must be proportioned to the thing distreined for. By the sta-

tute of Marlbridge, 52 Hen. III. c. 4. if any man takes a great or unrea-

sonable distress, for rent-arrere, he shall be heavily amerced for the same.

As if {h) the landlord distreins two oxen for twelve-pence rent ; the taking

(c) Stat. 8 Ann. c. 14. 11 Geo. II. c. 19. {g) Cro. Eliz. 13. Stat. 17 Car. II. c.7. 1 Burr.

{d) Co. Litt. 16.1. Comberb. 17. 690.

(e) Stat. 11 Geo. II. c. 19. (*)• 2 Inst. 107.

(/) 2Lutw. 1532.

(28) Ante 8. n. 8. Although this proviso is becomes due in 30 days after : if not then due,

in terms confined to the possession of the they must be followed in 30 days after the reiit

tenant, yet it has been holden, that where the does become due. (2 R. S. 502, 6 15.)

tenant dies before the term expires, and his (31). See accordingly in New- York. (2 R.
Sersonal representative continue in possession S. 502, 6 12).

uring the remainder and after the expiration (32) If the lord come to distrain cattle

of the term, the landlord may distrain within which he sees within his fee, and the tenant

six calendar months after the end of the term or any person, to prevent the lord from dis-

for rent due for the whole term. 1 H. Bla. training, drive the cattle out of the lord's fee

465. And in 1 H. Bla. 7. n. a. it was holden, into some other place, yet he may pursue and
that the term was continued by the custom of take the cattle. Co. Litt. 161. a. But this

the country for the purpose of giving a right rule does not hold to distresses damage-fea-

to the landlord to distrain on the premises in sant, which must be made on the land. Id.

which the way going crop remained. See 1 (33) See 2 R. S. 503, ($i 18.

Selw. N. P. 6 ed. 681. (34) It may be as well here to observe, that

(29) See 11 Geo. II. c. 19. sects. 1, 2, 3. if a landlord come into a house and seize upon
The act is remedial, not penal, 9 Price, 30. It some goods as a distress, in the name of all

applies to the goods of the tenant only which the goods of the house, that will be a good

are fraudulently removed, and not those of a seizure of all. 6 Mod. 215. 9 Vin. Ab. 127.

stranger. 5 M. & S. 38. And the rent must But a fresh distress may be made on the same
be in arrear at the time of the removal. 1 goods, which have been replevied, for subse-

Saund. 284. a. 3 Esp. 15. 2 Saund. 2. n. b. quent arrears of rent. 1 Taunt. 218. So if

sed vid. 4 Camp. 136. the cattle distrained die in the pound, the loss

(30) In New-York, the goods may be fol- will fall on the party distrained on, and not

lowed within 30 days after their removal, if upon the distrainor. Burr. 1738. 1 Salk.

rent were due at the time of their removal or 248. 11 East, 54.
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of both is an unreasonable distress ; but, if there were no other distress

nearer the value to be found, he might reasonably have distreined one of

them ; but for homage, fealty, or suit and service, as also for parliamentary

wages, it is said that no distress can be excessive {i). For as these dis-

tresses cannot be sold, the owner, upon making satisfaction, may have his

chattels again. The remedy for excessive distresses is by a special action

on the statute of Marlbridge, for an action of trespass is not maintainable

upon this accoimt, it being no injury at the common law (j) (35), (36).

When the distress is thus talien, the next consideration is the disposal

of it. For which purpose the things distreined must in the first place be

carried to some pound, and there impounded by the taker. But, in their

way thither, they may be rescued by the owner, in case the distress was
taken without cause, or contrary to law : as if no rent be due ; if they were
taken upon the highway, or the like ; in these cases the tenant may law-

fully make rescue (k). But if they be once impounded, even though ta-

ken without any cause, the owner may not break the pound and take

them out ; for they are then in the custody of the law (/).

A pound {parctiSy which signifies any inclosure) is either pound-over^,

that is, open overhead ; or pound-covert, that is, close. By the statute 1

& 2 P. & M. c. 12. no distress of cattle can be driven out of the

hundred where it is taken, *unless to a pound-overt within the [ *13 ]

same shire ; and within three miles of the place where it was
taken (37). This is for the benefit of the tenants, that they may know
where to find and replevy the distress. And by statute 11 Geo. II. c. 19.

which was made for the benefit of landlords, any person distreining for

rent may turn any part of the premises, upon which a distress is taken,

into a pound, pro hoc vice, for securing of such distress. If a live distress,

of animals, be impounded in a common pound-overt, the owner must take

notice of it at his peril ; but if in any special pound-overt, so constituted

for this particular purpose, the distreinor must give notice to the owner:
and, in both these cases, the owner, and not the distreinor, is bound to pro-

vide the beasts with food and necessaries. But if they are put in a pound-

covert, as in a stable or the like, the landlord or distreinor must feed and
sustain them (m) (38). A distress of household goods, or othfer dead chat-

tels, which are liable to be stolen or damaged by weather, ought to be

impounded in a pound-covert, else the distreinor must answer for the con-

sequences.

(i) Bro. Abr. t. assise, 291. prerogative, 98. (I) Co. Litt. 47,

(» 1 Ventr. 104. Fitzgibb. 85. 4 BiuT. 590. (m) Ibid,

(k) Co. Litt. 160, 161.

(35) See 2 R. S. 503, <} 19, in New-York. and full costs. 2 W. «& M. sess. 1. c. 5. 8. 5.

(36) And8ee2 Stra. 851. 3 Leon. 48. See 2 R. S. 504, ^ 27, in New-York,
exceptions, 1 Burr. 582. 1 H. Bla. 13. 9 (37) In New-York, if the distress be for

East, 298. It is no bar to this action, that rent, the pound must be a pound overt in the
bet worn the distress and sale of the goods county, or such other convenient place as the

distrain' il, the parties came to an arrange- officer distraining may approve. (2 R. S.
mcnt rcsprcting the sale, 1 Bing. 401. 4 D. 503, $ 20.) If the distress Ikb for damage fea-

& R. 539. 2 B. & e. 821. S. C ; and the sant, the pound must be the nearest in the

action is sustainable though there was a ten- county. (\d. 517, ^ 4.) The owTiermay feed
der of the rent Ixf. ' ifss wa.s made, them ; if he do not do it, it would seem the

2D. <5cR. 250. \^ rnt is distrain- pound keeper should. (Id. ^ 5, &c.)
ed for than is duf

. i\ is at common (38) The distrainor cannot tie up cattle im-
law, and is not fouiuicd on the 52 Hen. 3. c. pounded ; and if he tie a beast and it is stran-

4 ; nor on th<" 2 W. «St M. c. 5. s. 5. Stra. 851. gled, he will be liable in damages. 1 Salk.

Where no rent is due, the owner of the goods 248. If the distress be lost by act of God, as

distrained may, in an action of trespass on the by death, the distrainor may distrain agaitt.

case, recover double the value ol the goods 11 East, 61. Burr. 1738.

Vol. II. 5
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When impounded, the goods were formerly, as was before observecfy

only in the nature of a pledge or security to compel the performance of

satisfaction ; and upon this account it hath been held (n), that the distrein--

or is not at liberty to work or use a distreined beast. And thus the law
still continues with regard to beasts taken damage-feasant, and distresses

for suit or services ; which must remain impounded, till the owner makes
satisfaction ; or contests the right of distreining, by replevying the chat-

tels. To replevy {replcgiare, that is, to take back the pledge) is, when a

person distreined upon applies to the sheriff or his officers, and has the

distress returned into his own possession ; upon giving good security to

try the right of taking it in a suit of law, and, if that be determined

against him, to return the cattle or goods once more into the hands of the

distreinor. This is called a replevin, of which more will be said hereafter.

At present I shall . only observe, that, as a distress is at common
[ *14 ] *law only in nature of a security for the rent or damages done, a

replevin answers the same end to the distreinor as the distress

itself; since the party replevying gives security to return the distress, if

the right be determined against him.

This kind of distress, though it puts the owner to inconvenience, and is

therefore a punishment to Am, yet, if he continues obstinate and will

make no satisfaction or payment, it is no remedy at all to the distreinor.

But for a debt due to the crown, unless paid within forty days, the distress

was always saleable at common law (o). And for an amercement im-

posed at a court-leet, the lord may also sell the distress {p) : partly be-

cause, being the king's court of record, its process partakes Of the royal

prerogative {q) ; but principally because it is in the nature of an execution

to levy a legal debt. And so, in the several statute-distresses before men-
tioned, which are also in the nature of executions, the power of sale is

likewise usually given, to effectuate and complete the remedy. And, in like

manner, by several acts of parliament (r), in all cases of distress for rent,

if the tenant or owner do not, within five days after the distress is taken (39),

and notice of the cause thereof given him, replevy the same with suffi-

cient security ; the distreinor, with the sheriff or constable, shall cause the

same to be appraised by two sworn appraisers ; and sell the same towards

satisfaction of the rent and charges ; rendering the overplus, if any, to

the owner himself. And, by this means, a full and entire satisfaction may
now be had for rent in arrere, by the mere act of the party himself, viz. by
distress, the remedy given at common law ; and sale consequent thereon,

which is added by act of parliament.

(») Cro. .Tac. 148. (9) Bro. Ibid. 12 Mod. 330.

(0) Bro. Abr. t. distress, 71. (r) 2 W. & M. c. 5. 8 Ann. c. 14. 4 Geo. II. c.

(l))8Rep. 41. 28. 11 Geo. II. c. 19.

(39) A reasonable time after the expiration 4 B. & A. 208. 1 B. & C. 145. Though the
of the five days is allowed to the landlord for act authorizes a sale after the five days, it does
appraising and selling the goods. 4 B. & A. not take away the right to replevy after the
208. sed vid. 1 H. Bla. 15. The five days five days in case the distress is not sold, but
are reckoned inclusive of the day of sale ; as it would be otherwise after a sale. 5 Taunt,
if the goods are distrained on the 1st, they 451. 1 Marsh. 135. By the consent of the
must not be sold before the 6th. 1 H. Bla. 13. tenant the landlord may continue in posses-
An action lies on the equity of this act for sion longer than the five days without incur-

selling within the five days. Semb. id. If ring any liability; and his so continuing in
the distrainor continue in possession more possession will not of itself create any pre-

than a reasonable time beyond the five days, sumption of collusion between him and the
an action of case or trespass lies on the equi- tenant to defeat an execution. 7 Price, 690.

ty of the statute. 11 East, 395. Stra. 717.



PRIVATE WRONGS. 15

Before I quit this article, I must observe, that the many particulars

which attend the taking of a distress, used formerly to make it a

hazardous kind of proceeding: for, if any *one irregidarity was [ •IS ]

committed, it vitiated the whole, and made the distreinors tres-

passers ab initio {s) (40). But now by the statute 11 Geo. II. c. 19. it is

provided, that, for any unlawful act done, the whole shall not be unlawful,

or the partios trespassers ab initio : but that the party grieved shall only

have an action for the real damage sustained. (41), and not even that, if

tender of amends is made before any action is brought.

VI. The seising of heriots, when due on the death of a tenant, is also

-another species of self-remedy ; not much unlike that of taking cattle or

goods in distress. As for that division of heriots, which is called heriot-

service, and is only a species of rent, the lord may distrien for this, as

well as seize, but for heriot-custom (which sir Edward Coke says (t) lies

only in prender, and not in render) the lord may seize the identical thing

itself, but cannot distrein any other chattel for it (u). The like speedy and

eflectual remedy, of seizing, is given with regard to many things that are

said to lie in franchise ; as waifs, wrecks, estrays, deodands^ and the like
;

all which the person entitled thereto may seize, without the formal process

of a suit or action. Not that they are debarred of this remedy by action
;

but have also the other and more speedy one, for the better asserting their

property ; the thing to be claimed being frequently of such a nature, as

might be out of the reach of the law before any action could be brought.

These are the several species of remedies which may be had by the

mere act of the party injured. I shall next briefly mention such as arise

from the joint act of all the parties together. And these are only two,

accord and arbitration.

I. Accord is a satisfaction agreed upon between the party injuring and
the party injured ; which, when performed, is a bar of all actions

upon this account. As if a man contract *to build a house or [
*16

]

deliver a horse, and fail in it ; this is an injury for which the suf-

ferer may have his remedy by action ; but if the party injured accepts a

sum of money, or other thing, as a satisfaction, this is a redress of that

injury, and entirely takes away the action (w) (42). . By several late sta-

(») 1 Ventr. 37. (m) Cro. Eliz. 590. Cro. Car. 260,

(0 Cop. ^ 25. (w) 9 Rep. 79.

(40) In the case of a distres.s for damage- tiff and defendant should each deliver up his

feasant, this is still the law. part of an indenture to be cancelled, and the

(41) See 2 R. S. 504, () 28. defendant had delivered up his part, this was
(42) See in general, Com. Dig. Accord, Bac. held no accord and satisfaction. 3 Lev. 189.

Ah. Accord. The accord and satisfaction must be certain ;

The mere consent of a party to accept a an accord to pay a less sum on the same, or
satisfaction, without an actual satisfaction, is at a subsequent day, is not sufficient. 5 East,
not sufficient to discharge the other ; the ac- 230. So an accord, that the defendant shail

cord and satisfaction must be perfect, com- employ workmen in two or three days, is bad,

plete, and executed, for were it otherwise, it 4 Mod. 88 ; and performance of an uncertain
would !)• only Kubstituling one cause of ac- accord will not aid the defect, 3 L-ev. 189.

lion for another, which might goon to any ex- Yelv. 124,

tent. 9 Rep. 79. b. 5 T. R. 141. Satisfac- We have already seen, ante 2 book, how far

tion must be made to the whole of the origi- a contract may be varied, reUased, or dis-

nal demand, and a paKy will not be discharg- charged by another contract. A deed before

ed upon performance of a satisfaction to part breach cannot be discharged by accord and
of such demand, the residue remaining un- satisfaction without a d*ed. 1 Taunt. 428.

performed. 1 Taunt. 526. 5 East, 230. The Com. Dig. Pleader, 2. v. 8. but after breach
performance of one of two things stipulated accord and satisfaction without deed is a good
for by an accord is nugatory. Lord Raym. plea, for there the satisfaction is of the breach,

203; and where it was agreed that the plain- and not of the deed. Com. Dig. Accord, A,



16 PRIVATE WRONGS.

tutes (particularly 11 Geo. II. c. 19. in case of irregularity in the method
of distreining, and 24 Geo. II. c. 24. in case of mistakes committed by
justices of the peace), even tender oi sufficient amends to the party injured

is a bar of all actions, whether he thinks proper to accept such amends
or no.

II. Arbitration is where the parties, injuring and injured (43), submit

all matters in dispute, concerning any personal chattels or personal wrong,

to the judgment of two or more arbitrators ; who are to decide the con-

troversy : and if they do not agree, it is usual to add, that another person

be called in as umpire, {imperator or impar) {x), to whose sole judgment it is

then referred : or frequently there is only one arbitrator originally appoint-

ed. This decision, in any of these cases, is called an award. And there-

by the question is as fully determined, and the right transferred or settled,

as it could have been by the agreement of the parties, or the judgment of

a court of justice (y). But the right of real property cannot thus pass" by
a mere award [z) : which subtilty in point of form (for it is now reduced

to nothing else) had its rise from feodal principles ; for, if this had been
permitted, the land might have been aliened coUusively without the con-

(x) Wh&Tt'Angl. sacr. i.772. Nicols. Scot. Hist.

libr. ch. 1 prope finem.
(y) Brownl. 55. 1 Freem,.410.
(z) 1 RoU. Abr. 242. 1 Lord Raym. 115.

150. 1 J. B. Moore, 358,

46. 2 Wils. 86. 6 Rep.
1 & C. 7 East
460. Cro. Eliz.

43. b.

The satisfaction must be a reasonable one.

Generally speaking, the mere acceptance of a
less sum is not in law a satisfaction of a
greater sum, 5 East, 230. and this though an
additional security be given. 1 Stra. 426.

An agreement between a debtor and creditor,

that part of a larger sum due should be paid

by the debtor, and accepted by the creditor as

a satisfaction for the whole, might, under spe-

cial circumstances, operate as a discharge of

the whole ; but then the legal effect of such
an agreement might be considered to be the

same as if the whole debt had been paid, and
part had been returned as a gift to the party

paying. Per Holroyd, J. 2 B. & C. 481. A
debtor's assignment of all his effects to a trus-

tee, to raise a fund for the payment of a com-
position to his creditors, is a sufficient satis-

faction, 2 T. R. 24 ; so if a third person gua-

rantees the payment of the less sum. 11 East,

390. So if a creditor, by his undertaking to

accept a composition, induce the debtor to

Sart with his property to his creditors, or in-

uce other creditors to discharge the debtor,

to enter into a composition-deed, or deliver

Aip securities to him, such creditor would be
bound by such undertaking. 2 Stark. Rep.
407. 2 M. & S. 120. 1 Esp. 236. And
where several creditors, with the knowledge
of eac'r. other, agree on the faith of each
other's undertaking to give time to, or accept
a composif:^n from, a debtor, the agreement
will be binding on every creditor who is party
to it. 3 Camp, 175. 2 M. & S. 122. 16
Ves. 374 ; and see further as to composition
with creditors, 3 Ci\itty's Com. L. 687 to 698.

It should be here also observed, that when a
bond, or other security under seal, has been
given and accepted in satisfaction of a simple
contract debt, the latter is merged in such

higher security ; and no action can be sup-
ported for the non-performance of the simple
contract, Cro. Car. 415. Bac. Ab. Debt, G.
unless indeed such new security be void : but
the mere taking of an instrument of a higher
order as a collateral or additional security,

does not preclude the debtor from suing on
the original contract, and this though Judg-
ment be obtained on such security. 2 Leon.
110. 6 T. R. 176, 7. Payment and accept-

ance of a part of a debt before the day it falls

due, or at a place where the whole debt was
not payable, in satisfaction of the whole, is a
good satisfaction, Co. Litt. 212. b ; and so if

the debtor give a chose in possession for a
chose in action, 2 T. R. 24. as the gift of a
horse, or other property in specie. Co. Litt.

212. b. The mere fulfilment of an act which
a party is bound in law to do, is no satisfaction.

Per Grose, J. 5 East, 302. A release of an
equity of redemption is no satisfaction. 2
Wils. 86. Conferring a benefit to a third per-

son, at the debtor's request, is sufficient. See
Skin. Rep. 391.

The satisfaction should proceed from the

party who wishes to avail himself of it, for

when it proceeds entirely from a stranger, it

will be a nullity. See 5 East, 294. 1 Smith,
515. Cro. Eliz. 541.

Accord and satisfaction by copartner, is a
bar to any action against the other partners,

9 Rep. 79. b ; so the acceptance of satisfac-

tion from a joint tort-feasor discharges the

other wrongdoers, Sembl. 3 Taunt. 117. and
accord and satisfaction to one of several co-

plaintiffs will operate as a discharge from all.

See 13 Ed. IV. 6. 5 Co. 117. b.

(43) For the law of arbitrations in general,

see Com. Dig. Arbitrament ; Tidd Prac. 8th

ed. 873 to 885. Caldwell on Arbitration;

Kyd on Arbitration j 3 Chit. Com. Law, 637

to 668.
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sent of the superior. Yet doubtless an arbitrator may now award a con-

veyance Or a release of land ;
and it will i)e a breach of the arbitration-

bond to, refuse compliance (44). f'or, though originally the submission

to arbitration used to be by word, or by deed, yet both of these being

revocable in their nature, it is now become, the practice to enter into mu-
tual bonds, with condition to stand to the award or arbitration of

the arbitrators *or umpire therein named (a) (45). And expe- [ •I? ]

rience having shewn the great use of these peaceable and do- •

mestic tribunals, especially in settling matters of account, and other mer-

cantile transactions, which are difhcult and almost impossible to be adjust-

ed on a trial at law ; the legislature has now established the use of them,

(a) Append. No. III. (> 6.

(44^ And where a party's title tx) land is re-

ferred, with his consent, the award is conchi-

sive evidence, and binding on him and his

heir and assigns, as to such title. 3 East, 15.

See, however, 2 R. S. 541-, 6 2.

(45) If the parties intend to refer all dis-

putes, the terms of the reference should be,
" of all matters in difference between the par-

ties ;" when the reference is only intendea to

be of the matter in a particular cause, it

should be, "of all matters in difference in the

cause." 3 T. R. 628. A time should, in all

cases, be mentioned within which the award
is to be made ; but if no time be mentioned,

the award should be made in a reasonable

time. 2 Keb. 10. 20. 3 M. & S. 145. It Is

usual to vest in the arbitrators a power of en-

larging the time for making their award ; but

it should be stipulated, that this enlargement

be made a rule of court. It is best to provide,

that the arbitration is not to be defeated by

the death of either party. 7 Taunt. 571. 2

B. & A. 394. 3 D. & R. 184. 608. In some
cases the court will amend an order of refer-

ence. 5 Moore, 167.

A court of chancery will not decree a spe-

cific performance, 19 Ves. 431. 6 Ves. 815.

and no action lies for not appointing an arbi-

trator, 2 B. «St P. 13 ; but if a party has agreed
not to revoke, or has covenanted to perform an
award, and the award be made, he will be lia-

ble to an action for a breach of the agreement
or covenant, if he revoke or refuse to perform
the award ; see 5 B. «Sc A. 507. ID. & R.
106. 2 Chit. R. 316. 5 East, 266; and see

4 B. & C. 103 ; and an attachment for a con-
tempt of court sometimes lies, where the sub-

mission is a rule of court. Crompt. Prac,
262. 1 Stra. 593. 7 East, 607.

With respect to the revocation of the arbi-

trator's authority, it is a rule of law, that
every species of authority, being a delegated
power, although by express words made irre-

vocahlo, is nevertheless in general revocable.
See 8 Co. 82. A submission to arbitration
may be revoked by the act of God, by opera-
tion of Liw, or by the act of the parties.

The drath of either or any of the parties be-
fore the award is delivered, in general vacates
the submission, unless it contam a stipulation
to the contrary ; see 1 Marsh. 366. 7 Taunt.
571. 1 Moore, 287. S. C. 2 B. & A. 394

;

but where all matters in difference in a cause
are referred by order of oisi prius to arbitra-

tion, the death of one of the parties, at any
time before award made, is a revocation of the
arbitrator's authority, and the court will set
aside an award made after his death ; or, in
other words, it should seem, if the cause of
action is referred, the death abates the action,

but not so if other matters besides the cause
of action are referred. 3 D. & R. 608. 2 B.
& A. 394.

If a feme-sole submit to arbitration, aild

marry before the award is delivered, such
marriage is in effect a revocation, without no-
tice to the arbitrators, 2 Keb. 865. Jones,
388. Roll. Arb. 331 ; but the husband and
wife may be sued on their bond for such re-

voking. 5 East, 266.

Bankruptcy of one of the parties is no re-

vocation. 2 Chit. Rep. 43. 4 B. & A. 250.
The death of the arbitrators, ot one of them,

will defeat the reference, unless there be a
clause in the submission to the contrary, see
4 Moore, 3 ; so if the arbitrators do not make
the award within the limited time, or they
disagree, or refuse to act or intermeddle any
further. 1 Roll. Ab. 261. 2 Saund. 129.

Tidd, 8 ed. 877.

The parties themselves, as we have just

seen, may revoke the arbitrators' authority

before the award is made : the revocation
must follow the nature of the submission ; if

the latter be by parol, so may the revocation.

2 Keb. 64. If the submission be by deed, so
must the revocation. 8 Co. 72. and see T.
Jones, 134. Notice of the revocation by the

act of the parties must be given to the arbi-

trators, in order to render it effectual. Roll.

Arb. 331. Vin. Ab. Authority, 13. and see 5
B. & A. 507.

The law relating to the proceedings during
the conduct of the arbitration, and the duties

of arbitrators and umpires, will be found in 3
Chit. Com. Law, 650 to 656. and Caldw. on
Arb. 42, 45, inc. ; as to the power, &c. of
awarding costs, see Tidd, 8 ed. 883 to 887 ;

as to when a court of equity will compel an
arbitrator to proceed, see 1 Swanst. 40. As
to the general requisites of an award, and
how it will be construed, see 3 Chit. Com.
Law, 656 to 660. Tidd, 8 ed. 882. For the

remedy to compel the performance ofan award,

see Tidd Prac. 8 ed. 887 to 894. 3 Chit. Com.
Law, 660 to 665 ; and for the relief against

an improper award, see 3 Chit. Com. Law,
665 to 668. Tidd Prac. 8 ed. 894 to 898.
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as well in controversies where causes are depending, as in those where no

action is brought : enacting, by statute 9 & 10 W. III. c. 15. that all mer-

chants and others, who desire to end any controversy, suit, or quarrel (for

which there is no other remedy but by personal action or suit in equity), may
agree, that their submission of the suit to arbitration or umpirage shall be

made a rule of any of the king's courts of record, and may insert such agree-

ment in their submission, or promise, or condition of the arbitration-bond

:

which agreement being proved upon oath by one of the witnesses thereto,

the court shall make a rule that such submission and award shall be con-

clusive : and, after such rule made, the parties disobeying the award shall

be liable to be punished, as for a contempt of the court ; unless such

award shall be set aside, for corruption or other misbehaviour in the arbi-

trators or umpire, proved on oath to the court, within one term after the

award is made (46). And, in consequence of this statute, it is now be-

come a considerable part of the business of the superior courts, to set aside

such awards when partially or illegally made ; or to enforce their execu-

tion, when legal, by the same process of contempt, as is awarded for dis-

obedience to those rules and orders, which are issued by the courts them-

selves.

CHAPTER II.

OF REDRESS BY THE MERE OPERATION OF LAW.

The remedies for private wrongs, which are effected by the mere opera-

tion of the law, will fall within a very narrow compass ; there being only

two instances of this sort that at present occur to my recollection : the one

that of retainer, where a creditor is made executor or administrator to his

debtor ; the other, in the case of what the law calls a remitter.

I. If a person indebted to another makes his creditor or debtee his exe-

cutor, or if such a creditor obtains letters of administration to his debtor
;

in these cases the law gives him a remedy for his debt, by allowing him
to retain so much as will pay himself, before any other creditors whose
debts are of equal degree (a)(1). This is a remedy by the mere act of law,

and gTOunded upon this reason ; that the executor cannot, without an

apparent absurdity, commence a suit against himself as a representative

of the deceased, to recover that which is due to him in his own private

capacity : but, having the whole personal estate in his hands, so much
as is sufficient to answer his own demand is, by operation of law, ap-

plied to that particular purpose. Else, by being made executor,

[ *19 ] *he would be put in a worse condition than all the rest of the

(a) 1 RoU. Abr. 922. Plowd. 543. See Book II. page 511.

(46) 2 R. S. 541, &c. law. Ante, 2 book, 512. Plowd. 184. Salk. 299.

(1) Toller, 4 ed. 295. 298. So if a credi- But now, in New-York, executors or ad-

tor be made a co-executor. 1 B. & P. 630. ministrators cannot retain in preference to

The same law as to an administrator, 8 T. R. other debts of equal degree (2 R. S. 88, ^ 33),

407. or heir. 2 Vern. 62. So if a debtor be nor does the appointment of a debtor as ex-

made executor of creditor, it is a release at ecutor release the debt. (Id. 84, ^ 13.)
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world besides. For, though a ratciible payment of all the debts of the

deceased, in equal degree, i» clearly the moat equitable method, yet a»

every scheme for a proportionable distribution of the a8«et« among all

the creditors hath been hithorto found to be impracticablo, and productive

of more mischiefs than it would remedy ; so that the creditor who first

couunences his suit is entitled to a preference inpayment ; it follows, that

as the executor can commence no suit, he must be paid the last of any,

and of course must lose his debt, in case the estate of his testator should

prove insolvent, unless he be allowed to retain it. The doctrine of retainer

is therefore the necessary consequence of that other doctrine of the law,

the priority of such creditor who first commences his action. But the

executor shall not retain his own debt, in prejudice to those of a higher

degree ; for the law only puts him in the same situation, as if he had sued

himself as executor, and recovered his debt ; which he never could be
supposed to have done, while debts of a higher nature subsisted. Neither

shall one executor be allowed to retain his own debt, in prejudice to that

of his co-executor in equal degree ; but both shall be discharged in pro-

portion (h). Nor shall an executor of his own wrong be in any case per-

mitted to retain (c).

II. Remitter (2) is where he, who hath the true property or^W proprieta-

tis in lands, but is out of possession thereof, and hath no right to enter with-

out recovering possession in an action, hath afterwards the freehold cast

upon him by some subsequent, and of course defective, title ; in this case

he is remitted, or sent back by operation of law, to his ancient and more
certain title {d) (3). The right of entry, which he hath gained by a bad
title, shall be ipso facto annexed to his own inherent good one : and his de-

feasible estate shall be utterly defeated and annulled, by the instantaneous

act of law, without his participation or consent (e). As if A dis-

seises B, that *is, turns him out of possession, and dies, leaving a [. *20 ]

son C ; hereby the estate descends to C the son of A, and B is

barred from entering thereon till he proves his right in an action : now, if

afterwards C, the heir of the disseisor, makes a lease for life to D, with re-

mainder to B the disseisee for life, and D dies ; hereby the remainder ac-

crues to B, the disseisee : who thus gaining a new freehold by virtue of
the rem^iinder, which is a bad title, is by act of law remitted, or in of his

former and surer estate (/). For he hath hereby gained a new right of

possession, to which the law immediately armexes his ancient right of pro-

perty.

If the subsequent estate, or right of possession, be gained by a man's
own act or consent, as by immediate purchase being of full age, he shall

not be remitted. For the taking such subsequent estate was his own fol-

ly, and shall be looked upon as a waver of his prior right {g). Therefore
it is to be observed, that to every remitter there are regidarly these inci-

dents ; an ancient right, and .a new defeasible estate of freehold, uniting in

one and the same person ; which defeasible estate must be cast upon the

tenant, not gained by his own act or folly. The reason given by Little-

ton (h), why this remedy, which operates silently, and by the mere act of

(6) Viner. Abr. t. executors, D. 2. (/) Finch. L. 194. Litt. (f 683.
(c) 5 Rep. 30. (a.) Co. Litt. 348. 350.
(rf) Litt. « 659. ^) «6eL
(e) Co. Litt. 358. Cro. Jac. 489.

(2) For law of rcmiUer in general, see 18 (3) And this if part of the estate came to

Vin. Ab. tit. " Remitter." Co. Litt. 347, n. him by such a defeasible title. Litt. 662, 663.
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law, was allowed, is somewhat similar to that given in the preceding arti"

cle ; because otherwise he who hath right would be deprived of all remc"
dy. For as he himself is the person in possession of the freehold, there is

no other person against whom he can bring an action, to establish his pri-

or right (4). And for this cause the law doth adjudge him in by remitter

;

that is, in such plight as if he had lawfully recovered the same land by
suit. For, as lord Bacon observes (i), the benignity of the law is such, as
when, to preserve the principles and grounds of law, it depriveth a man of
his remedy without his own fault, it will rather put him in a better degree

and condition than in a worse. Nam quod remedio destituitur, ipsa

[ *21 ] re valet, si culpa ahsit. But there shall be no *remitter to a right,

for which the party has no remedy by action (k) : as if the issue

in tail be barred by the fine or warranty of his ancestor, and the freehold

is afterwards cast upon him ; he shall not be remitted to his estate tail (/)

:

for the operation of the remitter is exactly the same, after the union of the

two rights, as that of a real action would have been before it. As there-

fore the issue in tail could not by any action have recovered his ancient
estate, he shall not recover it by remitter.

And thus much for these extrajudicial remedies, as well for real as per-

sonal injuries, which are furnished or permitted by the law, where the
parties are so peculiarly circumstanced, as not to make it eligible, or in

some cases even possible, to apply for redress in the usual and ordinary
methods to the courts of public justice.

CHAPTER III.

OF COURTS IN GENERAL (I).

The next, and principal, object of our inquiries is the redress of injuries^

by suit in courts : wherein the act of the parties and the act of law co-
operate ; the act of the parties being necessary to set the law in motion,
and the process of the law being in general the only instrument by which
the parties are enabled to procure a certain and adequate redress.

And here it will not be improper to observe, that although in the several
cases of redress by the act of the parties mentioned in a former chapter (a),

the law allows an extrajudicial remedy, yet that does not exclude the or-

dinary course of justice : but it is only an additional weapon put into the
hands of certain persons in particular instances, where natural equity or
the peculiar circumstances of their situation required a more expeditious
remedy, than the formal process of any court of judicature can furnish.

Therefore, though I may defend myself, or relations, from external vio-

lence, I yet am afterwards entitled to an action of assault and battery :

though I may retake my goods, if I have a fair and peaceable opportunity,

this power of recaption does not debar me from my action of trover or de-

(i) Elem. c. 9. (I) Moor. 115. 1 Ann. 186.
(A) Co. Litt. 349. (a) Ch. 1.

(4) See post 190. for the advantages of this courts, see Com. Dig.- Courts ; Bac. Ab.
law of remitter. Courts ; Vin. Ab. Courts.

(1) As to courts in general, and the several



PRIVATE WRONGS. '2\

tinup : I may ritlior cntor on the lands, on which I have a right of entry,

or may demand possession l)y a real action : 1 may either abate a nusancc

by my own authority, or call upon the law to do it for me : I may
distrein for rent, or have an action of debt, at my own •option : if [ *23

]

I do not distrein my neighbour's cattle damage-fcasant, 1 may com-
pel him by action of trespass to make me a fair satisfaction ; if a heriot, or

a deodand, be withheld from me by fraud or force, I may recover it though

I never seised it. And with regard to accords and arbitrations, these, in

their nature being merely an agreement or compromise, most indisputably

suppose a previous right of obtaining redress some other way ; which is

given up by such agreement. But as to remedies by the mere operation

of law, those are indeed given, because no remedy can be ministered by suit

or action, without nmning into the palpable absurdity of a man's bringing

an action against himself: the two cases wherein they happen being such,

wherein the only possible legal remedy would be directed against the very

person himself who seeks relief.

In all other cases it is a general and indisputable rule, that where there

is a legal right, there is also a legal remedy, by suit or action at law,

whenever that right is invaded. And in treating of these remedies by suit

in courts, I shall pursue the following method : Jirst^ I shall consider the

nature and several species of courts of justice ; and, secondly, I shall point

out in wliich of these courts, and in what manner, the proper remedy may
be had for any private injury ; or, in other words, what injuries are cogni-

zable, and how redressed, in each respective species of courts.

First, then, of courts of justice. And herein we will consider, ^r^^, their

nature and incidents in general ; and then, the several species of them,

erected and acknowledged by the laws of England.

A court is defined to be a place wherein justice is judicially adminis-

tered {b). And, as by our excellent constitution the sole executive power
of the laws is vested in the person of the king, it will follow that

all courts of justice, which are *the medium by which he admi- [ *24
]

nisters the laws, are derived from the power of the crown (c). For,

whether created by act of parliament, or letters patent, or subsisting by
prescription (the only methods by which any court of judicature (d) can
exist), the king's consent in the two former is expressly, and in the latter

impliedly, ^ven. In all these courts the king is supposed in contempla-

tion of law to be always present ; but as that is in fact impossible, he is

there represented by his judges, whose power is only an emanation of the

royal prerogative.

For the more speedy, universal, and impartial administration of justice

between subject and subject, the law hath appointed a prodigious variety

of courts, some with a more limited, others with a more extensive jurisdic-

tion ; some constituted to inquire only, others to hear and determine ; some
to determine in the first instance, others upon appeal and by way of re-

view. All these in their turns will be taken notice of in their respective

places : and I shall therefore here only mention one distinction, that runs

throughout them all ; viz. that some of them are courts of record, others

not of record. A court of record is that, where the acts and judicial pro-

ceedings are enrolled in parchment (2) for a perpetual memorial and testi-

(i) Co. Litt. 58. (i) Co. Litt. 280.
(c) See book I. ch. 27.

^

(2) In New-York they may be on najHir or parchment. 2 R. S. 275, ^ 9.

Vol. II. 6
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mony : which rolls are called the records of the court, and are of such higft

and super-eminent authority, that their truth is not to be called in quesg-'

tion. For it is a settled rule and maxim that nothing shall be averred

against a record, nor shall, any plea, or even proof, be admitted to the con-

trary (e) (3). And if the existence of a record be denied, it shall be tried by
nothing but itself: that is, upon bare inspection whether there be any such
record or no ; else there would be no end of disputes (4). But, if there ap-

pear any mistake of the clerk in making up such record, the court will di-

rect him to amend it. All courts of record are the king's courts, in right

of his crown and royal dignity (/), and therefore no other court

[ *25 ] hath authority to fine or imprison ; so that the very erection *of a
new jurisdiction with the power of fine or imprisonment makes it

instantly a court of record (g) (5). A court not of record is the court of a

private man ; whom the law will not intrust with any discretionary power
over the fortune or liberty of his fellow-subjects. Such are the courts-

baron incident to every manor, and other inferior jurisdictions : where the

proceedings are not enrolled or recorded ; but as well their existence as

the truth of the matters therein contained shall, if disputed, be tried and
determined by a jury. These courts can hold no plea of matters cognizable

by the common law, unless under the value of 40^. nor of any forcible in-

jury whatsoever, not having any process to arrest the person of the de-

fendant (A),

In every court there must be at least three constituent parts, the actor,

reus, and judex : the actor, or plaintiff, who complains of an injury done
;

the reus, or defendant, who is called upon to make satisfaction for it ; and

the judex, or judicial power, which is to examine the truth of the fact, to

determine the law arising upon that fact, and, if any injury appears to

have been done, to ascertain, and by its officers to apply the remedy. It

is also usual in the superior courts to have attorneys, and advocates or

counsel, as assistants.

An attorney at law answers to the procurator, or proctor, of the civilians

and canonists (z). And he is one who is put in the place, stead, or turn of

another, to manage his matters of law. Formerly every suitor was
obliged to appear in person, to prosecute or defend his suit (according to

the old Gothic constitution) {k), unless by special licence under the king's

letters patent (/). This is still the law in criminal cases (6). And an

(c) Co. Litt. 260. (} 3, speaks of " procuratorihts, qui in aliquihus

(f) Finch. L. 231. partibus sfttomati nuncupantur."

(g) Salk. 200. 12 Mod. 388. (k) Stiemhook de jure Goth. I. 1, c. 6.

(A) 2 Inst. 311. (I) F. N. B.25.
(i) Pope Boniface VIII. in 6 Decretal. I. 3, t. 16,

(3) This rule is subject to some exceptions
;

record, is triable only by a jury. 5 East, 473,

for in the case of a judgment signed on a war- (5) But every court of record has not neces-
rant of attorney given upon an unlawful consi- sarily a power to fine and imprison. 1 Sid.

deration, or obtained by fraud, upon an afRda- 145. There are several of the king's courts
vit thereof, the court will afford relief upon a not of record, as the court of equity in chance-
summary application. Dougl. 196. Cowp. ry,* the admiralty courts, &c. 4 Inst. 84. 37
727. lHen.Bla.75. And equity will relieve H.6.14.b. Yelv.227. Com. Dig. tit. Chance-
against a judgment obtained by fraud or col- ry, C..2.

lusion. lAnst. 8. 3Ves. &B.42. And third (6) This is not universally so, for in prose-

persons who have been defrauded by a collu- cutions and informations for misdemeanors,
give judgment may shew such fraud, so as to especially in the court of king's bench, a de-

prevent themselves from being prejudiced by fendant may, and usually does, appear and
It. 2 Marsh. 392. 7 Taunt. 97. 13 Eliz. c. 5. plead by his attorney or clerk in court. 1 Chit-

(4) But an Irish judgment, though one of ty's Crim. Law. But an attorney has no right

* The court of chancery in New-York is now a court of record. 2 R. S. 276, ^ 1. & id.

168, ^ 1.
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Miot cannot to this day appear by attorney, but in person (m), for

he hath not discretion to enable him to appoint •a proper substi- [ *26
]

Uito : and upon his being brought before the court in so defence-

k>ss a condition, the judges are bound to take care of his interests, and

they shall admit the best plea in his behalf that any one present can sug-

gest (n). But, as in the Roman law, " cum olim inusufuisset, alterius no-

mine agi non posse, sed, quia hoc non minitnam incommoditatem hahehat, co-

eprrunt hotnincs per procuratores litigare (o)," so with us, upon the same
principle of convenience, it is now permitted in general, by divers ancient

statutes, whereof the first is statute Westm. 2. c. 10. that attorneys may be

made to prosecute or defend any action in the absence of the parties to

the suit. These attorneys are now formed into a regular corps ; they

are admitted to the execution of their office by the superior courts of

Westminster-hall ; and are in all points officers of the respective courts

in which they are admitted : and, as they have many privileges on account

of their attendance there, so they are peculiarly subject to the censure and
animadversion of the judges (7). No man can practise as an attorney in

any of those courts, but such as is admitted and sworn an attorney of that

particular court : an attorney of the court of king's bench cannot practise

in the court of common pleas ; nor vice versa. To practise in the court

of chancery it is also necessary to be admitted a solicitor therein : and by
the statute 22 Geo. II. c. 46. no person shall act as an attorney at the court

of quarter sessions, but such as has been regularly admitted in some supe-

rior court of record. So early as the statute 4 Henry IV. c. 18. it was
enacted, that attorneys should be examined by the judges, and none ad-

mitted but such as were virtuous, learned, and sworn to do their duty.

And many subsequent statutes {p) have laid them under farther regula-

tions.

Of advocates, or (as we generally call them) counsel, there are two
species or degrees ; barristers, and Serjeants. The former are admitted

after a considerable period of study, or at least standing, in the inns

of court [p) ; and are in our old books *styled apprentices, appren- [ *27
]

ticii ad legem, being looked upon as merely learners, and not qua-

lified to execute the full office of an advocate till they were sixteen years

standing ; at which time, according to Fortescue (r), they might be called

to the state and degree of Serjeants, or servientes ad legem. How ancient

and honourable this state and degree is, with the form, splendour, and
profits attending it, hath been so fully displayed by many learned wri-

ters (s), that it need not be here enlarged on. I shall only observe, that

Serjeants at law are bound by a solemn oath (t) to do their duty to their

(m) F. N. B. 27. (s) Fortesc. ihid. 10 Rep. pref. Dugd. Orig.
(n) Bro. Abr. t. ideot, 1. Jurid. To which may be added a tract by the late
(o) Inrt. 4, tit. 10. Serjeant Wynine, printed in 1765, entitled " Obser-
(p) 3 Jac. I. c. 7. 12 Geo. I. c. 29. 2 Geo. II. c. rations touching the antiquity and dignity of the

t3. 22 Geo. 11. c. 4(5. 23 Geo. II. c. 26. degree of serieant at law."
(q) See Book I. introd. H. (0 2 Inst, 214.
(r) I)r LL. c. 50.

*

to be present during the investigation of a e.xercise of his profession. 4 Burr. 2061. and
charge of felony before a magistrate against .see 4 B. & A. 202. If he be deficient, and a
his client. 3 B. & A. 432. ana see 1 B. & C. loss thereby arises to his client, he is, liable to
37.* an action in damages, 2 Wils. 325. 1 Bing.

(7J
An attorney i» bound to use care, skill, 347 ; and in some cases, as we have above

and mtegrity, ana if he be not deficient in any .seen, the court of which he is an attorney will

of these essential requisites, he is not respon- afford a summary remedy.
«ible for any error or mistake arising in the

* As to law of New-York, see 4 book, p. 318, note 2.
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clients : and that by custom (w) the judges of the courts of "Westminster

are always admitted into this venerable order, before they are advanced to

the bench ; the original of which was probably to qualify the puisne ba-

rons of the exchequer to become justices of assise, according to the exi-

gence of the statute of 14 Edw. III. c. 16. From both these degrees

some are usually selected to be his majesty's counsel learned in the law :

the two principal of whom are called his attorney, and solicitor general.

The first king's counsel, under the degree of serjeant, was sir Francis Ba-
con, who was made so honoris causa, without either patent or fee (w) ; so

that the first of the modern order (who are now the sworn servants of the

crown, with a standing salary) seems to have been sir Francis North, af-

terwards lord keeper of the great seal to king Charles II. [x) These king's

counsel answer, in some measure, to the advocates of the revenue, advocati

Jisci, among the Romans. For they must not be employed in any cause

against the crown without special licence (8) ; in which restriction they

agree with the advocates of the fisc (y) : but in the imperial law the pro-

hibition was carried still farther, and perhaps was more for the dignity of

the sovereign ; for, excepting some peculiar causes, the fiscal ad-

[ *28 ] vocates were not permitted to be at all concerned *in private

suits between subject and subject {z). A custom has of late years

prevailed of granting letters patent of precedence to such barristers, as the

crown thinks proper to honour with that mark of distinction : whereby
they are entitled to such rank and pre-audience (a) as are assigned in their

respective patents ; sometimes next after the king's attorney-general, but

usually next after his majesty's counsel then being. These (as well as

the queen's attorney and solicitor-general) (b) rank promiscuously with the

king's counsel, and together with them sit within the bar of the respective

courts ; but receive no salaries, and are not sworn ; and therefore are at

liberty to be retained in causes against the crown. And all other Ser-

jeants and barristers indiscriminately (except in the court of common
pleas, where only Serjeants are admitted) (10) may take upon them the

protection and defence of any suitors, whether plaintiff* or defendant ; who
are therefore called their clients, like the dependants upon the ancient Ro-
man orators. Those indeed practised gratis, for honour merely, or at

most for the sake of gaining influence : and so likewise it is established

with us (c), that a counsel can maintain no action for his fees ; which are

(u) Forfesc. c. 50. 5. The king's solicitor-general (9).

(w) See his letters, 256. 6. The king's Serjeants.

(x) See his life by Roger North, 37. 7. The king's counsel, with the queen's attorney

(y) Cod. 2. 9. 1. and solicitor.

(z) Ibid. 2. 7. 13. 8. Serjeants at law.

la) Pre-audience in the courts is reckoned of so 9. The recorder of London.
much consequence, that it may not be amiss to sub- 10. Advocates of the civil law.
join a short table of the precedence which usually 11. Barristers.

obtains among the practisers. In the court of exchequer two of the most experi-

1. The king's premier serjeant (so constituted by enced barristers, called the post-ma,n and the tuft-

special patent) (9). man (from the places in which they sit) have also

2. The king's ancient serjeant, or the eldest a precedence in motions,

among the king's Serjeants (9). (b) Sold. tit. hon. 1. 6, 7.

3. The king's advocate-general. (c) Davis pref. 22. 1 Ch. Rep. 38.

4. The king's attorney-general (9).

(8) Hence none of the king's counsel can the king's attorney and solicitor-general are

publicly plead in court for a prisoner, or a now to have place and audience before the

defendant in a criminal prosecution, without king's premier serjeant.

a licence, which is never refused ; but an ex- (10) That is, in bank; for at trials at nisi

pense of about nine pounds must be incurred prius in C. P. a barrister, who is not a ser-

in obtaining it. jeant, may even lead a cause.

(9) By the king's mandate, 14th Dec. 1811,
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given, not as loccUio vel conductioy hut as guiddam honorarium ; not as a sa-

lary or hire, but as a mere gratuity, which a counsellor cannot demand
without doing wrong to liis reputation (rf) (11) : as is also laid down with

regard to advocates in the civil law (e), whose honorarium was directed by

a decree of the senate not to exceed in any case ten tliousand ses-

terces, *or about 80/. of English money (/) (12). And, in order [ *29
]

to encourage due freedom of speech in the lawful defence of their

clients, and at the same time to give a check to the unseemly licentious-

ness of prostitute and illiberal men (a few of whom may sometimes insi-

nuate themselves even into the most honourable professions), it hath been

holden that a counsel is not answerable for any matter by him spoken, re-

lative to the cause in hand, and suggested in his client's instructions ; al-

though it should reflect upon the reputation of another, and even prove

absolutely groundless : but if he mentions an imtruth of his own inven-

tion, or even upon instmctions if it be impertinent to the cause in hand, he

is then liable to an action from the party injured (g) (13). And counsel

guilty of deceit or collusion are punishable by the statute Westm. 1 . 3

Edw. I. c. 28. with imprisonment for a year and a day, and perpetual si-

lence in the coiuts ; a punishment still sometimes inflicted for gross mis-

demesnors in practice (//) (14).

(rf) Davis, 23.

(e) Ff. 11. 6.

(/) Tac. arm. l.\\.

(g) Cro. Jac. 90.

(A) Sir T. Ray-m. 376,

(11) Upon the same principle a physician

cannot maintain an action lor his fees. 4

Term. Rep. 317.* It has also been held, that

no action lies to recover back a fee given to a

barrister to argue a cause v^hich he did not at-

tend. Peake's R. 122. Formerly it was con-

sidered, that if a counsel disclosed'his client's

case or neglected to attend to it, he was liable

to be sued. See Vin. Ab. Actions of Assump-
sit, P. But in more modem limes it has been
considered, that no such action is sustainable.

Peake's R. 96.

On the other hand Serjeants and barristers

are entitled to certain privileges. Each is an
esquire, and his eldest son is qualified to kill

game. (1 T. R. 44). They arc entitled when
sued separately to have the venue laid in any
action against them in Middlesex, 1 Stra. 610

;

and are priviledgcd from arrest and from being

taken in execution whilst they are on their

proper circuit, and when they are attending

the sittings at nisi prius. 1 Hen. Bla. 636.

(12) The circumstances which led to this

decree, aa recorded by Tacitus, deserve to be
mentioned. Samius, a Roman knight of dis-

' iven Suilius a fee of three
- to undertake his defence,

I'j was betrayed by his advo-
cate, Jrrro in dixnw ejus incvbuit. In conse-
(juenoe of this the senate insiste<l upon enforc-

ing the Cincian law, mta cavetur, antiquitua,

nequis ob catisam orandam pecuniam demumve
accipiat.

Tacitus 1 uments of those
who spoke it of fees, and of
those who .-..,, ,...ictice; and con-
cludes with telimg us, that Claudius Cajsar
thinking that there was more reason, though

In New-York the right of counsel and of

nized.

less liberality, in the arguments of the latter,

capiendis pecuniis posuit modum, usque ad dena
sestertia, quern cgrcssi repetundarum tenerentur.

1 Ann. lib. 11. c. 5.

But besides the acceptance of such immense
fees, the perfidy of advocates had become a
comnion traffic ; for Tacitus introduces the
subject by observing, tiec quidquam publiccB

wercis tarn venale fuit qtiam advocatorum perfi-

dia. To the honour of our courts the corrup-
tion of judges and the treaphery of counsel are
crunes unheard of in this country. Qwd enim
est jus civile ? Qtwd neqiie inflecti gratia^ ne-

que perfringi potentia, neque advlterari pecunia
possit. Cic. pro Caecina.

(13) See the late important case establish-

ing the correctness of this position. Holt, C.
N. P. 621. 1 B. & A. 232. 1 Saund. Rep.
130.

(14) The courts of the U. S. are the Su-
preme, the Circuit, and the District Courts

;

their jurisdiction is limited by the constitution,

Art. 3, Section 22. But Congress has not

vested in them all the power that it might
under the constitution, and they have only such
jurisdiction as Congress may choose to confer.

(Id.
<J

2>.

By the law of 1789, ch. 20, (1 Story's laws
U. S. 58, ij 13), the Supreme Court has ex-
clusive jurisdiction of all controversies of a
civil nature where a state is a part}', except
between a state and its citizens, and except
also between a state and citizens of other

states or aliens ; in which latter case it has
original, but not exclusive, jurisdiction : it has
also exclusive jurisdiction of all suits against

ambassadors or other public ministers and their

domestics ; and original, but not Qxclusiret

physicians to sue for their fees is fully recog-
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jurisdiction of suits by ambassadors or other

public ministers, or in which a consul or a

vice-consul is a party. It has also appellate

jurisdiction from the Circuit Courts, in civil

actions brought there originally, or removed
there from the state courts, or by appeal from

a district court, when the matter in dis-

pute exceeds 2,000 dollars : (id. 60. ^ 22) : and
from the highest state courts when there has

been drawn in question the validity of a treaty

or a statute of, or an authority exercised, under
the U. S. and the decision below has been
against its validity : or there has been drawn
in question the validity of a statute of, or an
authority exercised, under any state on the

grouixl of their l)eing repugnant to the consti-

tution, treaties, or laws of the U. S. and the

decision below has been in favour of the va-

lidity of such state law or authority : or where
the decision below has been against a right

claimed under any clause of the constitution

of the U. S. or of a treaty, or statute of, or

commission held undjer, the U. S. (Id. p. 61, ^
25).

This is the highest court in the country,

and may be considered the highest and most
august in the world, for the controversies even
of states may be determined by it, and it may
declare unconstitutional, and therefore void,

the acts of those states, and even the acts of

Congress.
The Circuit Court is next in rank : it has

original jurisdiction, concurrently with the

state courts, of all civil suits where the matter
in dispute exceeds 500' dollars, and the U. S.

are plaintiffs, or an alien is a party, or the

suit is between a citizen of the state where
the suit is brought and a citizen of another

state. It has exclusive jurisdiction of all

crimes and offences cognizable under the au-

thority ofthe U. S. except when specially other-

wise provided; and concurrent jurisdiction

with the district courts of the crimes and of-

fences cognizable therein. (Id. 57. <^ 11). It

has also appellate jurisdiction from the dis-

trict court. (Id).

The District Court has jurisdiction, exclu-

sively of the state courts, of all crimes and of-

fences cognizable under the authority of the

U. S. committed within its district or upon
the high seas, where no other punishment than
whipping not exceeding thirty stripes, a fine

not exceeding 100 dollars, or a term of impri-

sonment not exceeding 6 months, is to be in-

flicted ; and also has exclusive original cog-

nizance of all civil causes of admiralty and
maritime jurisdiction, including all seizures

under the laws of import, navigation, or trade

of the U. S., where the seizures are made on
waters navigable from the sea by vessels of

ten or more tons burthen within its district, as

also upon the high seas ; saving to the suitors

in all cases the common law remedy where it

is competent. It has also original jurisdiction

of all seizures on land or other waters than
those above mentioned, made under the laws
of the U. S., and of all suits for penalties and
forfeitures incurred under those laws. It has

also cognizance, concurrently with the state

courts and the circuit courts, of all cases where
an alien sues for a tort only in violation of the

law of nations or a treaty of the U. Sk : also

of all suits at common law where the U, S.
sue, and the matter in dispute amounts to 100
dollars. It also has jurisdiction, exclusively of
the state courts, of all suits against consuls or
vice-consuls, except for offences above the
description above mentioned. It also has a
concurrent jurisdiction in suits of common
law, where the U. S. or any officer thereof, un-
der any act of Congress, sue, although the
amount is under 100 dollars. (Id. 1531,

(J

^)'

In addition to these there are also Courts
Martial, and ^Naval courts, for the army and
navy.

In the state of New-York the highest court

is the Court of Errors, consisting of the senate,

the chancellor, and the judges of the Supreme
Court : it is also the court for the trial of im-
peachments. In no case, except the trial of
impeachments, has it original jurisdiction. A
writ of error from the decisions of the Supreme
Court lies to this court, and then the justices

of that court merely assign the reasons of their

decision without voting. An appeal lies to it

from the decision of the chancellor, and then
he merely assigns his reasons for. his decision

without voting. No other matters come be-

fore this court.

The chancellor has the same equity powers
as the chancellor in England : appeals also lie

to him from the decisions of the vice-chancel-

lors, and in some cases from the decisions of
surrogates.

The Supreme Court has jurisdiction in all

common law cases. It is aided in practice,

almost entirely relieved from the trial of causes,
as the circuit judges try issues of fact in all

civil common law causes ; and with two of the
judges of the county courts, are the judges in

the court of Oyer and Terminer. The circuit

judges are also the vice-chancellors of their

own circuit, and appeals lie to them in some
cases from the surrogates of their counties.

In the first circuit, including the city of
New-York, the offices of vice-chancellor and
of circuit judge are distinct.

Courts of Common Pleas are appointed for

each county, and have cognizance of all local

actions within their county, and of all transito-

ry actions and of appeals from the justices'

courts : except in the city of New-York, where
the decisions of the justices' courts are revicAy-

ed by the Superior Court for the city on a cer-

tiorari. In each town there are justices' courts,

having jurisdiction generally of personal ac-

tions when the amount in controversy does
not exceed 50 dollars, and the title to lands

does not come in question. There is also in

the city of New-Yorkthe Superior Court, hav-

ing the same powers generally as the Common
Pleas courts, with this addition : that however
large the amount in controversy may be, causes
cannot be removed from it to the Supreme
Court before judgment.

In the city of New-York is also the Marine
Court, having the same jurisdiction as the jus-

tices' courts : also jurisdiction in such casesto
the amount of 100 dollars, and in all contro-

versies between sailors and the masters of
ships.

In addition to these courts, are the general

and special sessions in each county, for the
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triiil of crimps. (Sro Ith l)ook as to tho liiui- ofth«<«latr.

tations of thrir powrr). Thrrc is no Kcrlc«iaJit;ral Court in the »tat«

;

Tho surrogate of each county is also consti- the powrpi of mich courts, ro far an they rrlat«

luted a court, and has cognizance of all mat- totlic estates ofdoccased persons, arr executed
tors concerning the estsitcs of deceased per- by the surro^^ate : so far as they concern di-

sons. vorces^ are execut«'d by the Court of Chance-
Courts Martial are also appointed annually ry. (See the Rfcvised Statutes ofNew-York),

in the manner directed by law foe the militia

CHAPTER IV.

OF THE PUBLIC COURTS OF COMMON LAW
AND EQUITY.

We are next to consider the several species and distinctions of courts of

justice, which are acknowledged and used in this kingdom. And these

are, either such as are of public and general jurisdiction throughout the

whole realm ; or such as are only of a private and special jurisdiction in

some particular parts of it. Of the former there are four sorts : the uni^

versally established courts of common law and equity ; the ecclesiastical

courts ; the courts military ; and courts maritime. And, first, of such
public courts as are courts of common law and equity.

The policy of our ancient constitution, as regulated and established by
the great Alfred, was to bring justice home to every man's door, by con-

stituting 35 many courts of judicature as there are manors and townships

in the kingdom ; wherein injuries were redressed in an easy and expedi-

tious manner, by the suffrage of neighbours and friends. These little

courts, however, communicated with others of a larger jurisdiction, and
those with others of a still greater power ; ascending gradually from the

lowest to the supreme courts, which were respectively constituted to cor-

rect the errors of the inferior ones, and to determine such causes as by rea-

son of their weight and difficulty demanded a more solemn discus-

sion. *The course of justice flowing in large- streams from the [ *31
]

king, as the fountain, to his superior courts of record ; and being

then subdivided into smaller channels, till the whole and every part of the

kingdom were plentifully watered and refreshed. An institution that

seems highly agreeable to the dictates of natural reason, as well as of

more enlightened policy ; being equally similar to that which prevailed in

Mexico and Peru before they were discovered by the Spaniards, and to

that which was established in the Jewish republic by Moses. In Mexico
each town and province had. its proper judges, who heard and decided
causes, except when the point in litigation was too intricate for their de-

termination ; and then it was remitted to the supreme court of the empire,
established in the capital, and consisting of twelve judges (a). Peru, ac-

cording to Garcilasso de Vega (an historian descended from the ancient

Incas of that country), was divided into small districts containing ten fami-

lies each, all registered and under one magistrate ; who had authority to

decide little differences and punish petty crimes. Five of these composed
a higher class of fifty families ; and two of these last composed another

called a hundred. Ten hundreds constituted the largest division, consisting

(a) Mod. Un. Hist, xxxvjii. 4*9.
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of a thousand families ; and each division had its separate judge or magii?-^

trate, with a proper degree of subordination {h). In like manner we read

of Moses, that, finding the sole administration of justice too heavy for him,-

he " chose able men out of all Israel, such as feared God, men of truth,

hating covetousness ; and made them heads over the people, nders of

thousands, rulers of hundreds, rulers of fifties, and rulers of tens ; and they

judged the people at all seasons ; the hard causes they brought unto Mo-
ses ; but every small matter they judged themselves (c)." These inferior

courts, at least the name and form of them, still continue in our legal con-

stitution : but as the superior courts of record have in practice obtained a.

concurrent original jurisdiction with these ; and as there is, besides, a

power of removing plaints or actions thither from all the inferior jurisdic-

tions ; upon these accounts (amongst others) it has happened that

[ *32 ] *these petty tribunals have fallen into decay, and almost into ob-

livion ; whether for the better or the worse, may be matter of

some speculation, when we consider on the one hand the increase of ex-

pense and delay, and on the other the more able and impartial decision,

that follow from this change of jurisdiction.

The order I shall observe in discoursing on these several courts, consti-

tuted for the redress of civil injuries (for with those of a jurisdiction mere-

ly criminal I shall not at present concern myself), will be by beginning

with the lowest, and those whose jurisdiction, though public and generally

dispersed throughout the kingdom, is yet (with regard to each particular

court) confined to very narrow limits ; and so ascending gradually to those

of the most extensive and transcendent power,

I. The lowest, and at the same time the most expeditious, court of

justice known to the law of England is the court of piepoudre^ curia pedis

pulvcrizati ; so called from the dusty feet of the suitors ; or, according to

sir Edward Coke (d), because justice is there done as speedily as dust can

fall from the foot ;—upon the same principle that justice among the Jews

was administered in the gate of the city (e), that the proceedings might be

the more speedy, as well as public. But the etymology given us by a

learned modern, writer (/) is much more ingenious and satisfactory ; it

being derived, according to him, from pied puldreaux (3, pedlux, in old

French), and therefore signifying the court of such petty chapmen as re-

sort to fairs or markets. It is a court of record, incident to every fair and

market ; of which the steward of him, who owns or has the toll of the

market, is the judge ; and its jurisdiction extends to administer justice for

all commercial injuries done in that very fair or market, and not in any

preceding one. So that the injury must be done, complained of, heard, and

determined, within the compass of one and the same day, unless

[ *33 ] the fair continues longer. The court hath cognizance of *all mat-

ters of contract that can possibly arise within the precinct of that

fair or market ; and the plaintiff must make oath that the cause of an

action arose there (g). From this court a writ of error lies, in the nature

of an appeal, to the courts at Westminster {h) ; which are now also bound

by the statute 19 Geo. III. c. 70, to issue writs of execution, in aid of its

process, after judgment, where the person or effects of the defendant are

not within the limits of this inferior jurisdiction ; which may possibly oc-

(i) Mod. Un. Hist, xsxix. 14, (/) Barrington's observat. on the stat. 337.

(c) Exod. c. 18. (g) Stat. 17 Edw. IV. c. 2.

id) 4 Inst. 272. W Cro. Eliz. 773.

(e) Ruth, c. 4.
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casion the revival of the practice and proceodinj^s in these courts, which

are now in a nmniior forgotten. The r<'n.son of their original institution

seems to have heen, to do justice expeditiously among the variety of per-

sons that resort from distant places to a fair or market ; since it is prohahle

that no other inferior court might be able to serve its process, or execute

its judgments, on both, or perhaps either of the parties ; and therefore

unless this court had been erected, the complainant must necessarily have

resorted, even in the first instance, to some superior judicature.

II. The court-baron is a court incident to every manor in the kingdom^

to be holden by the steward within the said manor. This court-baron is

of two natures (i) : the one is a customary court, of which we formerly

spoke (k), appertaining entirely to the copyholders, in which their estates

are transferred by surrender and admittance, and other matters transacted

relative to their tenures only. The other, of which we now speak, is a

court of common law, and it is the court of the barons, by which name
the freeholders were sometimes anciently called ( 1

) : for that it is held be-

fore the freeholders who owe suit and service to the manor, the steward

being rather the registrar than the judge. These courts, though in their

nature distinct, are frequently confounded together. The court we are

now considering, viz. the freeholders' court, was composed of the lord's

tenants, who were the pares of each other, and were bound by their feodal

tenure to assist their lord in the dispensation of domestic justice. This
was formerly held every three weeks ; and its most important business is

to determine, by writ of right, all controversies relating to the right of

lands within the manor. It may also hold plea of any personal actions,

of debt, trespass on the case, or the like, where the debtor damages
do not *amount to forty shillings (/) ; which is the same sum, or [ *34

]
three marks, that bounded the jurisdiction of the ancient Gothic

courts in their lowest instance, or fierding-courts, so called, because four

were instituted within every superior district or hundred (m). But the

proceedings on a writ of right may be removed into the county-court by
a precept from the sheriff called a toll (n), ^'-.quia tollit atque eximit causam e

curia haronum (o)." And the proceedings in all other actions may be re-

moved into the superior courts by the king's writs oi pone (p), or accedas

ad curiam^ according to the nature of the suit (q). After judgment given,

a writ also oifalsejudgment (r) lies to the coiulsat Westminster to rehear
and review the cause, and not a writ of error ; for this is not a coiu't of
record : and therefore in some of these writs of removal, the first direction

given is to cause the plaint to be recorded, recordarifacias loqnelam.

III. A hundred-court is only a larger court-baron, being held for all the
inhabitants of a particular hundred instead of a manor. The free suitors

are here also the judges, and the steward the registrar, as in the case of a
court-baron. It is likewise no court of record ; resembling the former in

(t) Co. Litt. 58. (0) 3 Rep. pref.
(*) Book 2, ch. 4, ch. 6, and ch..22. (p) See Append. No. I. « 3.

it) Finch. 248.
(^) p. N. B. 4. 70. Finch. L. 444, 445.

(m) bHernh(K>k, tU jure Goth. l. 1, c. 2. (r) F. N. B. 18.
(») F. N. B. 3, 4. See Append. No. I. () 2.

(1) All the freeholders of the king were the more obvious explanation of the court-
called barons; but the Editor is not aware that baron, that it was the court of the baron or
It appears from any authority that this word lord of the manor, to which his freeholders
was ever applied to those who held freeholds owed suit and scr\-ice. In like maimer, we
of a subject. See an account of the ancient say the king's court, and the sheriff's court,
barons, ante 1 book, 399. n. 5. It «eems to be

Vol,. II. 7
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all points, except that in point of territory it is of greater jurisdiction (s}r

This is said by sir Edward Coke to have been derived out of the county-
court for the ease of the people, that they might have justice done to them
at their own doors, without any charge or loss of time {t) ; but its institu-

tion was probably coeval with that of hundreds themselves, which were
formerly observed (v) to have been introduced, though not invented, by
Alfred, being derived from the polity of the ancient Germans. The centeni,

we may remember, were the principal inhabitants of a district composed
of different villages, originally in number a hundred, but after-

[ *35 ] wards ordy *called by that name (u) ; and who probably gave the

same denomination to the district out of which they were chosen.

Caesar speaks positively of the judicial power exercised in their hundred-
courts and courts-baron. " Principes regionwn atque pagorurrH'' (which we
may fairly construe, the lords of hundreds and manors), " inter suos jus
dicunt, controversiasque minuunt (^/^)." And Tacitus, who had examined
their constitution still more attentively, informs us not only of the authority

of the lords, but that of the centeni, the hundredors, or jury; who were
taken out of the common freeholders, and had themselves a share in the

determination. " Eliguntur in conciliis etprincipes, quijura perpagos vicos-

que reddunt : centeni singulis, ex plehe comites, consilium simul et auctoritas,

ahsunt (j?)." This hundred-court was denominated Aaere(^« in the Gothic
constitution [y). But this court, as causes are equally liable to removal

from hence, as from the common court-baron, and by the same writs, and
may also be reviewed by writ of false judgment, is therefore fallen into

equal disuse with regard to the trial of actions.

IV, The county-court (2) is a court incident to the jurisdiction of the

sheriff. It is not a court of record, but may hold pleas of debt or damages
under the value of forty shillings (z). Over some of which causes these

inferior courts have, by the express words of the statute of Gloucester (a),

(5) Finch. L. 243. 4 Inst. 267. . (w) de Bell. Gall. I. 6, c. 22.

(t) 2 Inst. 71. (x) de Morib. German, c. 13.

{v) Book I. p. 116. (y) Stiemhook, 1. 1, c. 2.

(m) Centeni ex singulis pagis sunt, idque ipsum (z) 4 Inst. 266.

inter suos vocantur ; et, Quod primo numerus fuit, (a) 6 Edw. I. c. 8.

jam nomen et honor est. Tac. de Mor. Germ. c. 6.

(2) As to the county-court in general, see being a court of record, cannot fine the de-
Com. Dig. County-courts, B. 3 ; Bac. Ab. fendant. Com. Dig. County C. 8. But it is

Court, County-court ; Vin. Ab. Court, Coun- said to be otherwise, when the proceedings
ly, 7 vol.5; 4 Inst. 2G6. No action can be are by justices. Com. Dig. County C. 5. The
brought in the county-court, unless the cause writ of justicies does not, however, except in

of Action arose, and the defendant reside, with- this instance, and as respects the amount of
in the county ; and if that be not the case, the the debt, enlarge the sheriif's jurisdiction. 1

action may be brought in the superior court. Lev. 253. Vin. Ab. Court, County D. a. 2 pi.

although for a sum less than 40s. : for if no 6. An entire debt, exceeding 40s. cannot be
action can be brought in the inferior jurisdic- split, so as to be sued for in this court, nor can
tion for so small a debt, the plaintiff is not the creditor falsely acknowledge satisfaction

therefore to lose it. PerLd. Kenyon,6 T. R. of a part, so as to proceed for the rest. 2 Inst.

175. 8 T. R. 235. 1 Bos. &i P. 75. 1 Dowl. 312. Palm. 564. Com. Dig. County C. 8. 2
& R. 359. So if the contract be made on the Rol. a. 317. pi. 1. But where the debt has
high seas, as for wages, it cannot be recover- really been reduced, by payments, under 40*.

ed in county-court. 1 B. & A. 223. But it may be recovered in this court. Com. Dig.

the non-residence of the plaintiff within the County C. 8. See I B. & P. 223. 4. No
jurisdiction constitutes no objection at common capias against the person can issue out of this

law to his proceeding in the county-court, 1 court. Com. Dig. County C. 9 ; and therefore,

East, 352 ; though in some local courts of re- if the defendant has no goads, the plaintiff is

quest, constituted by particular statutes, both without remedy there ; but an action may at

plaintiff and defendant must reside within the common law be brought in the superior courts,

jurisdiction. 8 T. R. 236. This court has on a judgment obtained in the county court,

no jurisdiction over trespasses said to have and thus, ultimately, execution against the

been committed, vi et armis, per Ld. Kenyon, person may be obtained. Greenwood on
3 T. R. 38 ; because the count>'-court, not Courts, 22. Finch. 318. F. N. B. 152.
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a jurisdiction totally exclusive of the king's superior courts. For in order

to be entitled to sue an action of trespass for goods before the king's jus-

ticiars, the plaintiff is directed to make affidavit that the cause of action

does really and bona fide amount to 40;?. ; which affidavit is now unac-

countably disused (Z>), except in the court of exchequer (3). The statute

also 43 Eliz. c. 6. which gives the judges in many personal actions, where
the jury assess less damages than 40.v. a power to certify the

same and 'abridge the plaintiff of his full costs, was also meant [ '36
]

to prevent vexation by litigious plaintiffs ; who, for purposes of

mere oppression, might be inclinable to institute suits in the superior courts

for injuries of a trifling value. The county-court may also hold plea

of many real actions, and of all personal actions to any amount, by
virtue of a special writ called a,justicies; which is a writ empowering the

sheriff for the sake of dispatch to do the same justice in his county-court,

as might otherwise be had at Westminster (c). The freeholders of the

county are the real judges in this court, and the sheriff is the ministerial

oflicer. The great conflux of freeholders, which are supposed always to

attend at the county-court (which Spelman csAh forum plebeiacjusticiae et

theatrum comitivae potestatis) (c?), is the reason why all acts of parliament

at the end of every session were wont to be there published by the sheriff;

why all outlawries of absconding offenders are there proclaimed ; and why
all popular elections which the freeholders are to make, as formerly of

sheriffs and conservators of the peace, and still of coroners, verderors, and
knights of the shire, must ever be made inpleno comitatu, or in full county-

court. By the statute 2 Edw. VI. c. 25, no county-court, shall be adjourn-

ed longer than for one month, consisting of twenty-eight days. And this

was also the ancient usage, as appears from the laws of king Edward the

elder (e) ; ^^ praepositus (i\i^^.is, the sheriff) adquartam circiter scptimanam
frequentempopuli concionem cclebrato : cuique jus dicito ; litesque singulas di-

rwiito." In those times the county-court was a court of great dignity and
splendour, the bishop and the ealdorman (or earl) with the principal men
of the shire sitting therein to administer justice both in lay and ecclesiasti-

cal causes (/). But its dignity was much impaired, when the bishop

was prohibited and the earl neglected to attend it. And, in modern times,

as proceedings are removable from hence into the king's superior courts,

by writ of pone or recordari (g), in the same manner as from
•hundred-courts, and courts-baron : and as the same writ of false [ *37

]

judgment may be had, in nature of a writ of error ; this has oc-

casioned the same disuse of bringing actions therein.

These are the several species of common law courts, which, though dis-

persed universally throughout the realm, are nevertheless of a partial ju-

risdiction, and confined to particular districts : yet communicating with,

(*) 2 Inst. 391. 3 T. R. 368. Bac. Ab. Court of (c) c. 11.
King's Bench, A. 2. (/ ) L. L. Eadgari. c. 5.

(c) Finch. 318. F. N. B. 152. (g) F. N. B. 70. Finch. 445.
(d) (Host. V. comitaivs.

(3) And in any of the superior courts, when ceedings, it being below their dignity to pro-
the debt sued for appears on the face of the ceed in such action. But the plaintiff may
declaratioi^ .3 Burr. 1392 ; or is admitted by by affidavit shew that the debt exceeds 40*. or
the plaintiff, or his attorney, 2 Bla. Rep. 754 ; that the defendant resided out of the jurisdic-
or proved bv an affidav-it of the defendant, 4 T. tion, which will retain the cause in the supe-
K. 495. 5 id. 64. Tidd Prac. 8 ed. 565. to be rior court. 6 T. R. 175. 8 T. R. 235. 1 B.
under 40#. and the plaintiffmay recover it in an & P. 75. 1 Dowl. & R. 359.
uifenor juriadiction, they will stay the pro-
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and as it were members of, the superior courts of a more extended and
general nature ;

which are calculated for the administration of redress, not
in any one lordship, hundred, or county only, but throughout the whole
kingdom at large. Of which sort is,

Y. The court of common pleas, or, as it is frequently termed in law, the
court of common bench.

By the ancient Saxon constitution there was only one superior court of
justice in the kingdom ; and that court had cognizance both of civil and
spiritual causes : viz.XhQ wittena-gemoie, or general council, which assem-
bled annually or oftener, wherever the king kept his Christmas, Easter, or

Whitsuntide, as well to do private justice as to consult upon public busi-

ness. At the conquest the ecclesiastical jurisdiction was diverted into an-

other channel ; and the conqueror, fearing danger from these annual par-

liaments, contrived also to separate their ministerial power, as judges, from
their deliberative, as counsellors to the crown. He therefore established a
constant court in his own hall, thence called by. Bracton (A), and other an-

cient authors, aula regia, or aula regis. This court was composed of the

king's, great officers of state resident in his palace, and usually attendant

on his person : such as the lord high constable and lord mareschal, who
chiefly presided in matters of honour and of arms ; determining according
to the law military and the law of nations. Besides these, there were the

lord high steward, and lord great chamberlain ; the steward of the

[ *38 ] household ; the lord chancellor, whose peculiar *business it was to

keep the king's seal, and examine all such writs, grants, and let-

ters, as were to pass under that authority ; and the lord high treasurer,

who was the principal adviser in all matters relating to the revenue.

These high officers were assisted by certain persons learned in the laws,

who were called the king's justiciars or justices ; and by the greater ba-

rons of parliament, all of whom had a seat in the aularegia, and formed a
kind of court of appeal, or rather of advice, in matters of great moment
and difficulty. All these in their several departments transacted all secu-

lar business both criminal and civil, and likewise the matters of the reve-

nue : and over all presided one special magistrate, called the chief justiciar

or capitalis justiciarius totius AnglicB ; who was also the principal minister

of state, the second man in the kingdom, and by virtue of his office guar-

dian of the realm in the king's absence. And this officer it was, who
principally determined all the vast variety of causes that arose in this ex-

tensive jurisdiction ; and from the plentitude of his power grew at length

both obnoxious to the people, and dangerous to the government which
employed him (i).

This great universal court being bound to follow the king's household in

all his progresses and expeditions, the trial of common causes therein was
found very burthensome to the subject. Wherefore king John, who dreaded

also the power of the justiciar, very readily consented to that article which
now forms the eleventh chapter of magna carta, and enacts, '^ that commu-

niaplacitanonsequantur curiamregis, sed teneantur in aliquo lococerto." This
certain place was established in Westminster-hall, the place where the

aula regis originally sate, when the king resided in that city ; and there it

hath ever since continued. And the court being thus rendered fixed and

stationary, the judge became so too, and a chief with other justices of the

common pleas was thereupon appointed ; with jurisdiction to hear and de-

ih) I. 3, tr. J, c. 7. (t) Spelm. Gl 331, 2, 3. Gilb. Hist. C. P. introd. 17,
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lerminc all picas of land, and injuries meroly civil between subject and
subject. Which critical establishment of this principal court of

•conunon law, at that particular juncture and that particular [ ^39
]

place, gave rise to the inns of court in its neighbourhood ; and,

thereby collecting together the whole body of the common lawyers, ena-

bled the law itself to withstand the attacks of the canonists and civilians,

who lal)oured to extirpate and destroy it (j). This precedent was soon
aftej copied by king Philip the Fair in France, who about the year 1 302
fixed the parliament of Paris to abide constantly in that metropolis ; which
before used to follow the person of the king wherever he went, and in

which he himself used frequently to decide the causes that were there de-

pending; but all were then referred to the sole cognizance of the parlia-

ment and its learned judges (k). And thus also in 1495 the emperor Max-
imilian I. fixed the imperial chamber (which before always travelled with
the court and household) to be constantly held at Worms, from whence it

was afterwards translated to Spire (/).

The aula regia being thus stripped of so considerable a branch of its

jurisdiction, and the power of the chief justiciar being also considerably

curbed by many articles in the great charter, the authority of both began
to decline apace under the long and troublesome reign of king Henry III.

And, in farther pursuance of this example, the other several officers of the

chief justiciar were under Edward the First (who new-modelled the whole
frame of our judicial polity) subdivided and broken into distinct courts of

judicature. A court of chivalry was erected, over which the constable

and mareschal presided ; as did the steward of the household over an-

other, constituted to regulate the king's domestic servants. The high

steward, with the barons of parliament, formed an august tribunal for the

trial of delinquent peers ; and the barons reserved to themselves in parlia-

ment the right of reviewing the sentences of other courts in the last re-

sort. The distribution of common justice between man and man was
thrown into so provident an order, that the great judicial officers

were *made to form a cheque upon each other : the court of chan- [ *40
]

eery issuing all original writs under the great seal to the other

courts ; the common pleas being allowed to determine all causes between
private subjects ; the exchequer managing the king's revenue ; and the

court of king's bench retaining all the jurisdiction which was not cantoned

out to other courts, and particularly the superintendence of all the rest by
way of appeal ; and the sole cognizance of pleas of the crown or criminal

causes. For pleas or suits are regularly divided into two sorts : pleas of
the crown, which comprehend all crimes and misdemesnors, wherein the

king (on behalf of the public) is the plaintifi" ; and common pleas, which
include all civil actions, depending between subject and subject. The for-

mer of these were the proper object of the jurisdiction of the court of king's

bench ; the latter of the court of common pleas : which is a court of re-

cord, and is styled by sir Edward Coke {m) the lock and key of the com-
mon law ; for herein only can real actions, that is, actions which concern
the right of freehold or the realty, be originally brought : and all other, or

personal, pleas between man and man are likewise here determined

;

though in most of them the king's bench has also a concurrent authority (4).

( ») See Book I. introd. ^ 1. (I) Jbid. xxxx. 46.
(A) Mod. Un. Hist, xxiii. 396. (m) 4 Inst. 99.

(4) The jurisdiction of each court is so well establi^ed, tljat at this day the court of king's
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The judges of this court are at present (w) four in number, one chief and
three puisne justices, created by the king's letters patent, who sit every

day in the four terms to hear and determine all matters of law arising in

civil causes, whether real, personal, or mixed and compounded of both.

These it takes cognizance of, as well originally, as upon removal from the

inferior courts before-mentioned. But a writ of error, in the nature of an
appeal, lies from this court into the court of king's bench.

{ *41 ] *VI. The court of king's bench (so called because the king
used formerly to sit there in person (o), the style of the court still

being coram ipso rege) (5) is the supreme court of common law in the

kingdom ; consisting of a chief justice and three j9?«>wc justices, who are

by their office the sovereign conservators of the peace, and supreme coro-

ners of the land. Yet, though the king himself used to sit in this court,

and still is supposed so to do ; he did not, neither by law is he empower-
ed {p) to, determine any cause or motion, but by the mouth of his judges,

to whom he hath committed his whole judicial authority [q) (6).

This court, which (as we have said) is the remnant of the aula regia, is

not, nor can be, from the very nature and constitution of it, fixed to any
certain place, but may follow the king's person wherever he goes : for

which reason ail process issuing out of this court in the king's name is re-

turnable '"'uhicunquefuerimus in AngliaJ^ It hath indeed, for some centu-

ries past, usually sate at Westminster, being an ancient palace of the

crown ; but might remove with the king to York or Exeter, if he thought

proper to command it. And we find that, after Edward I. had conquered

Scotland, it actually sate at Roxburgh (r). And this moveable quality, as

well as its dignity and power, are fully expressed by Bracton, when he
says that the justices of this court are " capitales, generales, perpetui, et ma-
jores ; a latere regis residentes, qui omnium aliorum corrigere tenentur injurias

(n) King James I. during the greater part of his causes in person in the aula regia. " In curia

reign appointed five judges in the courts of king's domini regis ipse in propria persona jura decemit.^'

bench and common pleas, for the benefit of 9, cast- (Dial, de Scacch. 1.1,^4.} After its dissolution king
ing voice in case of a diflfcrence in opinion, and that Edward I. frequently sat in the court of king's

the circuits might at all times be fully supplied bench. (See the record's cited 2 Burr. 851.) (6) And,
with judges of the superior courts. And, in subse- in later times, James I. is said to have sat there in

quent reigns, upon the pemianent indisposition of person, but was informed by his judges that he
a judge, a fifth hath been sometimes appointed- could not deliver an opuiion.

Sir T. Raym. 475. (q) 4 Inst. 71.

(0) 4 Inst. 73. (r) M. 20. 21 Edw. I. Hale Hist. C. L. 200.

(p) See Book I. ch. 7. The king used to decide

bench xiaimot be authorized to determine a he was then a veiy young man, it is probable
mere real action ; so neither can the court of that it was his intention to learn in what man-
common pleas, to inquire of felony or treason, ner justice was administered, rather than to

Hawk, b- 2. ch. 1. s. 4. Bac. Ab. Courts, A. act the part of a judge." 5 vol. 382. 4to. edit.

The king's bench, however, tries titles to land Ijord Coke says, that the words in magna
by the action of ejectment. charta, c. 29. nee super eum ibimus nee super

(5) This court is called the queen's bench eum mittemus nisi, tfc. signify that we shall

in the reign of a queen, and during the pro- not sit in judgment ourselves, nor send our
tectorate of Cromwell it was styled the upper commissioners or judges to try him. 2 Inst,

bench. 46. But that this is an erroneous construction

(6) Lord Mansfield, in 2 Burr. 851. does not of these words, appears from a charter granted
mean to say, nor do the records there cited by king John in the 16th year of his reign,

warrant the conclusion, that Edw. I. actually which is thus expressed : nee super eos per vim
sat in the king's bench. Dr. Henry, in his vel per arma ibimus nisi per legem regni nostri

very accurate History of Great Britain, in- vel per judicium parium suorum. See Int. to

forms us, that he has found no instance of any Bl. Mag. Ch. p. xiii. Statutes and charters in

of our kings sitting in a court of justice before pari materia must be construed by a reference

Edw. IV. " And Edw. IV. (he says) in the to each other, and in the more ancient charter

second year of his reign, sat three days to- the meaning is clear, that the king will not
gether, during Michaelmas term, in the court proceed with violence against his subjects,

of king's bench ; but it is nbt said that he in- unless justified by the law of his kingdom, or

tcrfered in the business of the court ; and as by a judgment of their peers.
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pt errorrs (a)." And'it is moreover especially provided in the articuh super

cartas (<), that the king's chancellor, and the justices of his hench, shall

follow hitn, so that he may have at all times near unto him some that be

learned in the laws.

*'l'he jurisdiction of this court is very high and transcendent. It [ '42
]

keeps all inferior jurisdictions within the bounds of their authority,

and may either remove their proceedings to be determined here, or prohi-

bit their progress below. It superintends all civil corporations in the king-

dom. It commands magistrates and others to do what their duty re-

quires, in every case where there is no other specific remedy. It protects

the liberty of the subject, by speedy, and summary interposition. It takes

cognizance both of criminal and civil causes ; the former in what is called

the crown-side or crown-office ; the latter in the plea-side of the court.

The jurisdiction of the crown-side it is not our present business to consi-

der ; that will be more properly discussed in the ensuing book. But on
the plea-side, or civil branch, it hath an original jurisdiction and cogni-

zance of all actions of trespass, or other injury alleged to be committed vi

et armis ; of actions for forgery of deeds, maintenance, conspiracy, deceit^

and actions on the case which allege any falsity or fraud : all of which sa-

vour of a criminal nature, although the action is brought for a civil reme-
dy ; and make the defendant liable in strictness to pay a fine to the king,

as well as damages to the injured party (u). The same doctrine is also

now extended to all actions on the case whatsoever (w) : but no action of

debt or detinue, or other mere civil action, can by the common law be prose-

cuted by any subject in this court, by original writ out of chancery (x) (7)

;

though an action of debt, given by statute, may be brought in the king's

bench as well as in the common pleas (y). And yet this court might al-

ways have held plea of any civil action (other than actions real) provided

the defehdant was an officer of the court ; or in the custody of the mar-
shal, or prison-keeper, of this court ; for a breach of the peace or any other

offijnce (z). And, in process of time, it began by a fiction to hold plea of

all personal actions whatsoever, and has continued to do so for

ages [a) : it being surmised that the defendant is arrested for *a [ *43
]

supposed trespass, which he never has in reality committed ; and,

being thus in the custody of the marshal of the court, the plaintiff is at li-

berty to proceed against him for any other personal injury : which sur-

mise, of being in the marshal's custody, the defendant is not at liberty to

dispute (b). And these fictions of law, though at first they may startle the

student, he will find upon further consideration to be highly beneficial and
useful ; especially as this maxim is ever invariably observ^ed, that no fiction

shall extend to work an injury ; its proper operation being to prevent a
mischief, or remedy an inconvenience, that might result from the general
rule of law (c). So true it is, that in fictione juris semper subsistit aequitas
{d). In the present case, it gives the suitor his choice of more than one
tribunal, before which he may institute his action ; and prevents the cir-

'*) L^pV ."*i
^^^ Thus too in the civil law; contra fictionem

{t) OT Edw '• c. 5. non admittitur probatio : quid enim efficrret pro-

A* t;"^
2In«t.23. Dyversite de courtes batio veritatu, ubi fictio oAversus veritatemfingitT

c. bankh roy. Nam fictio nihil aliud est, quant legis adversus ve-
(w) F. N. B- ^>- W. 1 Lilly. Pract. Reg. 503. Htatem in re posinbili ex juata causa dispositio.
'-» * Inst. /6. Tr>e's Jus Filizar. 101. (Gothofrrd. in Ff. I. 22, /. 3.)

^h. 234. (c) i Rop. 30. 2 Roll. Rep. 502.
Ijs'^^"!- (d) II Rep. 51. Co. Litt. 150.

(7) This is not the present practice, R. T. Ha«lw. 317. Tidd's Prac 8 ed. 9T.
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cuity and delay of justice, by allowing that suit to be originally, and in

the first instance, commenced in this court, which, after a determination in

another, might ultimately be brought before it on a writ of error.

For this court is likewise a court of appeal, into which may be removed
by a writ of error all determinations of the court of common pleas, and of

ail inferior courts of record in England (8) ; and to which a writ of error

lies also from the court of king's bench in Ireland (9). Yet even this so

high and honourable court is not the. dernier resort of the subject : for, if he
be not satisfied with any determination here, he may remove it by writ of

error into the house of lords, or the court of exchequer chamber, as the

case may happen, according to the nature of the suit, and the manner in

which it has been prosecuted (10)!

VII. The court of exchequer is inferior in rank not only to the court of

king's bench, but to the common pleas also : but I have chosen to consi-

der it in this order, on account of its double capacity, as a court of

[ *44 ] law and a court of equity *also. It is a very ancient court of re-

cord, set up by William the Conqueror (e), as a part of the aula

rcgia (/), though regulated and reduced to its present order by king Ed-
ward I. (g) ; and intended principally to order the revenues of the crown,

and to recover the king's debts and duties {h). It is called the exchequer,

scaccharium, from the checqued cloth, resembling a chess-board, which co-

vers the table there : and on which, when certain of the king's accounts

are made up, the suras are marked and scored with counters. It consists

of two divisions : the receipt of the exchequer, which manages the royal

revenue, and with which these commentaries have no concern : and the

court or judicial part of it, which is again subdivided into a court of equi-

ty, and a court of common law^ (11).

(c) Lamb. Archcion. 24. kins.

(/) Madox hist. exch. 109. (,h) 4 Inst. 103—IIG.

(g) Spelm. Guil. I. in cod. leg. vet. apud Wil-

(8) Except in London, 2 Burr. 777. and will not permit questions, in the decision of
some other places ; and no writ of en-or lies which the king's revenue or his officers are

from the cinque ports, 4 Inst. 224. or from the imerested, to be discussed before any other

court of stannaries. 3 Buls. 183. tribunal ; and therefore, if an action of trespass

(9) This was altered by the 23 Geo. III. c. against a revenue t)fficer for his conduct in the

28 ; and now by the act of union, 39 & 40 execution of his office, be brought in the court
Geo. III. c. 67. art. 8, writs, of error and ap- of C. P, or K. B., it may be removed into the

peals on judgments in Ireland, can only be to office of pleas of this court of exchequer. 1

the house of lords of the united kingdom. Anstr. 205. Hardr. 176. Parker, 143. 1 Price,

Ante, 1 book, 104. n. 15. 206. 8 Price, 584. Manning's Exchequer
(10) As to the conusance of this court and Prac. 161. 164.n. On such occasions the court

when it will interfere, see post, 436. In the interposes on motion, by ordering the proceed-
Exchequer there afe seven courts, 1. The ing to be removed into the 'office of pleas,

Court of Pleas. 2. The Court of Accounts, which order operates by way of injunction.

3. The Court of Receipt. 4. The Court of The usilal order incases of this nature is, that

Exchequer Chamber, being the assembly of all the action be Removed out of the king's bench
the judges of England for matters of law. 5. or common pleas, or other court in which it is

The Court of Exchequer Chamber, for errors depending, into the olFice of pleas, and that it

in the Court of Exchequer. 6. The Court of shall be there in the same forwardness as in

Exchequer Chamber for errors in the King's the court out of which the action is removed.
Bench. 7. The Court of Equity in the Ex- This order, however, does not operate as a
chequer Chamber. Bac. Ab. Court of Ex- certiorari to remove the proceedings, but as a
chequer, A. personal order on the party to stay them there,

(11) Though this court is inferior in rank and of course calls on the defendant in the

as well to the court of common pleas as the action to appear, accept a declaration, and put
king's bench, and though in general a subject the plaintiff in the same state of forwardness

has a right to resort to either of the superior in the office of pleas as he was in the other

courts for the redress of a civil injury, yet this court. Per Eyre, Ch. B. 1 Anstr, 205. in

court, having an original, and in many cases notes.

an exclusive, jurisdiction in fiscal matters,
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The court of equity is held in th<; exchequer chamber before the lord

treasurer, the chancellor of the cxchetiuer, the chief baron, and three jmisnc

ones (12). These Mr. Selden conjectures (i) to have been anciently made
out of such as were barons of the kingdom, or parliamentary barons ; and

thence to have derived their name ; which conjecture receives great

strength from Bracton's explanation of magna carta, c. 14. which directs

that the earls and barons be amerCed by their peers ; that is, says he, by
the barons, of the exchequer (k). The primary and original business of

this court is to call the king's debtors to account, by bill filed by the attor-

ney-general ; and to recover any lands, tenements, or hereditaments, any

goods, chattels, or other profits or benefits, belonging to the crown. So
that by their original constitution the jurisdiction of the court of common
pleas, king's bench, and exchequer, was entirely separate and distinct

:

the common pleas being intended to decide all controversies between sub-

ject and subject ; the king's bench to correct all crimes and misdemesnors

that amount to a breach of the peace, the king being then plaintiff, as such

offences are in open derogation of the jura regalia of his crown
;

and the exchequer to adjust *and recover his revenue, wherein [ *45
]

the king also is plaintiff, as the withholding and non-payment

thereof is an injury to his jura fiscalia. But, as by a fiction almost all sorts

of civil actions are now allowed to be brought in the king's bench, in like

manner by another fiction all kinds of personal suits may be prosecuted in

the court of exchequer. For as all the officers and ministers of this court

have, like those of other superior courts, the privilege of suing and being

sued only in their own court ; so also the king's debtors and farmers, and
all accomptants of the exchequer, are privileged to sue and implead all

manner of persons in the same court of equity that they themselves are

called into (13). They have likewise privilege to sue and implead one an-

other, or any stranger, in the same kind of common lavir actions (^here
the personalty only is concerned) as are prosecuted in the court of com-
mon pleaa.

This gives original to the common law part of their jurisdiction, which
was established merely for the benefit of the king's accomptants, and is

exercised by the barons only of the exchequer, and not the treasurer or

chancellor. The writ upon which all proceedings here are grounded is

called a quo minus (14) : in which the plaintiff suggests that he is the

king's farmer or debtor, and that the defendant hath done hirti the injury

or damage complained of
;
quo minus sufficiens existit, by which he is less

able to pay the king his debt or rent. And these suits are expressly di-

rected, by what is called the statute of Rutland (/), to be confined to such
matters only, as specially concern the king or his ministers of the exche-
quer. And by the articuli super cartas (w), it is enacted, that no common

(i) Tit. hon. 2. 5. 16. (/) 10 Edw. I. c. 11.

(*) I. 3, tr. 2, c. 1, ^ 3. (OT) 28 Edw. I. c. 4.

(12) By the Stat. 57 Geo. III. c. 18. the lord litated the dispatch of equity proceedings in
chief baron is empowered to hear and deter- this court.
mine alone .ill causes, matters, and things at (13) A clerk of exchequer has no privilege
any time dcptndinz in the court of exchequer to be sued in that court only, Gary Rep. 67 ;

a.s a court of fiiuity ; and if he should, from or lord treasurer's man. Id. 96.
illness, «Stc. be prevented from setting for (14) This is the only process ; the plaintiff
those purposes, the kinx may, from time to cannot proceed in this court by original writ,
time, appoint by warrant under sign manual, and therefore the defendant carmot be outlaw-
any other of the baron.5 to hear and determine ed therein. 1 Price, 309.
the same. This enactment has greatly faci-

Vol. II. 8
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pleas be thencefortli holden in the exchequer contrary to the form of th^

great charter. But now, by the suggestion of privilege, any person may
be admitted to sue in the exchequer as well as the king's accomptant.

The surmise, of being debtor to the king, is therefore become matter of

form and mere words of course, and the court is open to all the nation

equally. The same holds with regard to the equity side of the

[ *46 ] court : for there any person may file *a bill against another up-

on a bare suggestion that he is the king's accomptant ; but whe-
ther he is so, or not, is never controverted. In this court on the equity

side, the clergy have long used to exhibit their bills for the non-payment of

tithes ; in which case the surmise of being the king's debtor is no fiction,

they being bound to pay him their first fruits, and annual tenths. But
the chancery has of late years obtained a large share in this business.

An appeal from the equity side of this court lies immediately to the

house of peers ; but from the common law side, in pursuance of the sta-

tute 31 Edw. III. c. 12, a writ of error must be first brought into the court

of exchequer chamber. And from the determination there had, there lies

in the dernier resort, a writ of error to the house of lords (15).

VIII. The high court of chancery is the only remaining, and in matters

of civil property by much the most important of any, of the king's superior

and original courts of justice. It has its name of chancery, cancellaria,

from the judge who presides here, the lord chancellor or cancellarius ; who,
sir Edward Coke tells us, is so termed a cancellando, from cancelling the

king's letters patent when granted contrary to law, which is the highest

point of his jurisdiction (n) (16). But the office and name of chancellor

(however derived) was certainly known to the courts of the Roman em-
perors : where it originally seems to have signified a chief scribe or secre-

tary, who was afterwards invested with several judicial powers, and a ge-

neral superintendency over the rest of the officers of the prince. From the

Roman empire it passed to the Roman church, ever emulous of imperial

state ; and hence every bishop has to this day his chancellor, the principal

judge of his consistory. And when the modern kingdoms of Europe were
established upon the ruins of the empire, almost every state preserved its

chancellor, with different jurisdictions and dignities, according to their dif-

ferent constitutions. But in all of them he aeems to have had the super-

vision of all charters, letters, and such other public instruments of the

crown, as were authenticated in the most solemn manner : and

[ *47 ] therefore *when seals came in use, he had alway-s the custody of

the king's great seal. So that the office of chancellor, or lord

keeper (17), (whose authority by statute 5 Eliz. c. 18. is declared to be

(n) 4 Inst. 88.

(15) By the 31 Edward III. c. 12. this court ly from certain bars laid one over another

of appeal is to consist of the chancellor and crosswise, like a lattice ,^wherewith it was en-

treasurer, and such justices and sage person vironed, to keepoff the press of the people, and
as they shall think fit. It is altered by 31 Eliz. not to hinder the view of those officers who
c. 1. 16 Car. II. c. 2. 20 Gar. II. c. 4, from sat therein; such grates or cross-bars being,

which it appears, that . the court may consist by the Latins, called cancelli. Vid. Dudg.

of both the chief justices, or one of them, or of 32. Cambden, Gowell, Cassiod. Ep. 6. lib. II.

the chancellor, provided the chancellor is pre- Pet. Tythaeus, lib. 2. advers. c. 12. 1 Harr.

sent when the judgment is given. See the Ch. 1. Dr. Johnson seems also inclined to

proceedings in the case of Johnstone v. Sut- this definition, and it indeed appears the most
ton in tlxis court. 1 T. R. 493. reasonable, for we have also the word " chan-

(16) According to the opinion of several eel," which signifies that part of the church

learned authors (as Mr. Cambden in his Bri- formerly barred off from the body of it.

. tannia, and Dr. Cowell in his Interpreter have (17) King Hen. V. had two great seals, one

observed), the chancery had its name original- of gold, which he delivered to the bishop Cff
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exactly the same), is with us at this day created by the mere delirery of

the king's »rreat seal into his custody (o) ; whereby ho becomes, without

writ or patent, an officer of the greatest weight and power of any now
subsisting in the kingdom ; and superior in point of precedency to every
tenij)oral lord {p). He is a privy counsellor by his office {q), and, accord-

ing to lord chancellor Ellesmere (r), prolocutor of the house of lords by
prescription. To him belongs the appointment of all justices of the peace
throughout the kingdom. Being formerly usually an ecclesiastic (for

none else were then capable of an office so conversant in writings), and
presiding over the royal chapel (s), he became keeper of the king's con-

science ; visitor in right of the king, of all hospitals and colleges of the

king's foundation ; and patron of all the king's livings under the value of

twenty manks (t) per annum in the king's books (18). He is the general

(0) Lamb. Archrion. 65. 1 Roll. Abr. 385.
0») Slat. 31 Hen. VIII. c. 10.

(q) Selden. office of lord chanc. I) 3.
(r) Of the office of lord chanfcellor, edit. 1651.

is) Madox. hist, of exch. 42.

(t) 38 Edw. 111. 3 F. N. B. 85. though Hobart
(214.) extends this value to twenty pound*. .

Durham, and made him lord chancellor; ano-
ther of silver, which he delivered to the bishop
of London to keep ; and historians often con-
found chancellors and keepers, 1 Harr. Ch.
68. note. 4 Inst. 88 ; but, at this day there
being but one great seal, there cannot be both
a chancellor and a lord keeper of the great
seal at one time, liecause both are but one
office, as is declared by the stat. 5 Eliz. 4
Inst. 88. and the taking away the seal deter-
mines the office. 1 Sid. 338. It seems that
it is not inconsistent for the lord chanceltor
also to hold the office of chief justice of the
king's bench. Lord Hardwicke held both
offices from 20th February till 7th June. 1

Sid. 338. Com. Dig. tit. Chancery, (B. 1.)

(18) In Mr. Christian's edition is the fol-

lowing Bote :—With regard to the chancellor's
patronage, there seems to be some inaccuracy
m the learned judge's text and references. I

humbly conceive that a truer statement is this,
viz. that it appears from the rolls of parlia-
ment in the time of Edw. 111. that it had been
the usage before that time fer the chancellors
to give all the king's livings, taxed (by the
subsidy assessments) at twenty marks or un-
der, to the clerks who were then actually cleri

or clergymen, who had long laboured in the
court of chancery ; but that the bishop of Lin-
coln, when he was chancellor, had given sucb
livings to his own and other clerks contrary
to the pleasure of the king and the ancient
usaee; and therefore it is recommended to
the king by the council to command the chan-
cellor to give such .livings only to the clerks
of chancery, the exchequer, and the other two
benches or courts of Westminster-hall. 4
Edw. III. n. 51. But since the new valua-
tion of l)onrfice8, or the king's l)ooks in the
tune of H(^nry the Eighth, and the clerks
ceased to h. ;-, „rr1,r. the chancellor has had
thcabsolut •

;ill the kui«'s Imngs,
evenwhti' t.»tion devolves to the
crown by h,. , ..... .;ilue of twenty pounds
a year or under m the king's books. It does
not appear how this enlarged patronage has
been obtained by the chancellor, but it is pro-
bable by a pnvate grant of the crown, from a

consideration that the twenty marks in the

time of Edw. III. were equivalent to twenty
pounds in the time of Henry VIII. Gibs. 764.

1 Bum. Ec. Law, 129.

So far this was the note in my first edition

;

but a reverend gentleman has been so obliging

as to suggest to me, that, having once had oc-

casion to examine the subject, he was inclined

to think, that the chancellor's patronage was
confined to benefices under 20^ a year, and
that livings exactly of that value belonged to

the king, to be presented to by himself or his

minister. Having, in consequence, looked

more attentively into the subject, I am still of
opinion, that the authorities support what is

advanced in the preceding part of the note.

It cannot be. doubted that since the new valor

beneficiorum, pounds were intended to be sub-

stituted for marks, and this is expressly stated

by bishop Gibson, p. 764. In the 4 Edw. III.

cited above, the chancellor's patronage is stat-

ed to be of all livings of 20 marks and under,

del tax de vint marcs et dedeyns. In the 1 Hen.
VI. no. 25. Rolls of Parliament, there is a re-

cord appointing the duke of Bedford protector,

and the duke of Gloucester protector in his

absence ; and amongst other privileges it

grants the protector for the time being, the

patronage of all the livings belonging to the

crown, ultra taxam vigitUi marcarum usque ad
taxarn triginta marcaruin inclusive, and reserves

the rest of the royal patronage to the king, ex-

cept the benefices belonging to the chancel-

lor, virtute officii sui. The word iticltisivi can
only apply to the words usque ad triginta ; it

cannot be reconciled with ultra, which was in-

tended to leave the chancellor 20 or under.

This is also clearly expressed in the Regis-

trum Brevium 307. where there is an ancient

writ called deprimo bcneficio txclesiastico haben-

do. Volumus quod idem A. ad primum beriefi-

cium ecclcsiasticum {taxationem viginti marca-

rum excedens) vacaturum, quod ad praesentionem

nostram pertinuerit, ^c.

In the year-book 38 Edw.' III. 3. it is laid

down as law, that the king shall present to

to^Uz esgliscs que passent Vextent dc 2(

'

and ui the next line it is said, that t
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guardian of all infants (19), idiots, and lunatics ; and has the general su-

perintendence of all charitable uses in the kingdom. And all this, over

and above the vast and extensive jurisdiction which he exercises in his

judicial capacity in the court of chancery ; vi^herein, as in the exchequer,
there are two distinct tribunals : the one ordinary, being a court of com-
mon law ; the other extraordinary, being a court of equity.

The ordinary legal court is much more ancient than the court of equity.

Its jurisdiction is to hold plea upon a scire facias to repeal and cancel the

king's letters patent, when made against law, or upon untrue suggestions ;

and to hold plea of petitions, monstrans de droit, traverses of offices, and the

like ; when the king hath been advised to do any act, or is put in posses-

sion of any lands or goods, in prejudice of a subject's right (m),

[ *48 ] On proof of which, as the king can never *be supposed intention-

ally to do any wrong, the law questions not, but he will immedi-
,ately redress the injury ; and refers that conscientious task to the chan-

cellor, the keeper of his conscience. It also appertains to this court to hold

plea of all personal actions, where any officer or minister of the court is a
party (v). It might likewise hold plea (by scire facias) of partitions of

land in coparcenary (w), and of dower (x), where any ward of the crown
was concerned in interest, so.long as the military tenures subsisted : as it

now may also do of the tithes of forest land, where granted by the king

and claimed by a stranger against the grantee of the crown (3/) ; and of

executions on statutes, or recognizances in nature thereof by the statute

23 Hen. VIII. c. 6 (z). But if any cause comes to issue in this court,

(u) 4 Rep. 54.

(«) 4 Inst. 80.

(w) Co. Litt. 171. F. N. B. 62.

(x) Bro. Abr. tit. dower, 66. Moor. 565.

(y) Bro. Abr. tit. dismes. 10.

(z) 2 RoU. Abr. 469.

cellor shall present to all not taxed at 20
marks, and having understood that the living

in question was taxed at 40«. he had presented
to xt, but as in fact it was taxed at 40Z., the
king claimed it. The words in French state

the general law, the rest only apply to the par-

ticular case. Yet Watson is so careless as to

state the chancellor's patronage to be under
20 marks and under 20/. and refers to this au-
thority, ch. 9. But it is correctly cited by
Comyns, to support the position, that the
chancellor has the patronage of 20 majrks, or
20Z. Dig. Tit. Esgl. H. 5. In Fitz. N. B. 35.

it is stated to be under 20 marks, without tak-

ing any notice of 20 exactly. And in a case
in Hob. 214. the word is under. In that case
the chancellor had presented to a living lapsed
to the crown above 201. a year, and it was held
that the king could have no remedy, because
the presentation had passed the great seal, and
therefore apparently made by the king him-
self; but if the presentation had stated, that

the benefice was under the value of 20Z. then
it would have been void, because the chancel-

lor must have been deceived.—In this case
there was no occasion to state the instance of

a living of the exact value of 20Z. This was
a benefice which had devolved to the crown
by lapse, but no pbjection is made on that

ground, and there seems to be no reason for

any distinction, whether the benefice devolves
to the king by lapse or by promotion of the in-

pumbent, or it is part of his original patron-

iage. I have stated the authorities which ex-

pressly give the chancellor the patronage of

the value of 20 marks, or now 20Z. and I have

referred to those which state it to be under ;

and I cannot but observe so far they are all

consistent, as I find no authority in opposition

to those aboye, declaring that livings of the

value of 20Z, belong to the king and not to the

chancellor.

The gentleman who wished me to examine

the authorities upon this subject, was so

obliging as to inform me that the crown has

the patronage of five livings of the exact va-

lue of 20Z. in thQ king's books, but that several

others of that value occasionally devolve to

the crown by lapse and promotion ; that he has

examined the church book iii the secretary of

state's office, and that he finds within the last

century many instances of presentations to

those livings by the crowTi ; but he admits, in

some modem instances where the right to the

presentation has been claimed both by the

chancellor and the minister, that the latter has

yielded to the former. From the whole, one

is led to conclude that these presentations

made by the crown, were owing either to the

inattention or the accommodation of the chan-

cellor.

(19) See ante 1 book, 451. et seq. as to

what protection he may afl!"ord infants and

wards of court. His jurisdiction in this re-

spect extends so far, that though he has no

power to prevent crimes, yet he may do so.

whe^ they will tend to injure an infajit. 2,

Swa|i§t. 413.
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that is, if any fact be disputed between tho parties, the ohancellor cannot

try it, having no power to summon a jury : but must deliver the record

propria manu into the court of king's bench, wh(;re it shall be tried by the

comitry, and judgment shall be there given thereon (a) (20). And when
judgment is given in chancery upon demurrer or the like, a writ of error

in nature of an appeal lies out of this ordinary court into the court of king's

bench (/>) : though so little is usually done on the common law side of the

court, that I have met with no traces of any writ of error (c) being actually

brought, since the fourteenth year of queen Elizabeth, a. d. 1572.

In this ordinary, or legal, court is also kept the officina justitiae : out of

whicli all original writs that pass under the great seal, all commissions of

charitable uses, sewers, bankruptcy, idiotcy, lunacy, and the like, do issue
;

and for which it is always open to the subject, who may there at any time

demand and have, <?a: debito justitiae, any writ that his occasions

*may call for. These writs (relating to the business of the sub- [ *49
]

ject) and the returns to them were, according to the simplicity of

ancient times, originally kept in a hamper, in hanaperio ; and the others

(relating to such matters wherein the crown is immediately or mediately

concerned) were preserved in a little sack or bag, in parva baga : and

thence hath arisen the distinction of the hanaper office, and petty bag office,

which both belong to the common law court in chancery.

But the extraordinary court, or court of equity, is now become the court

of the greatest judicial consequence. This distinction between law and
equity, as administered in different courts, is not at present known, nor

seems to have ever been known, in any other country at any time (c?) : and
yet the difference of one from the other, when administered by the same
tribunal, was perfectly familiar to the Romans (e) ; the jus praetorium, or

discretion of the praetor, being distinct from the leges or standing laws (f) ;

but the power of both centered in one and the same magistrate, who was
equally entrusted to pronounce the rule of law, and to apply it to particu-

lar cases, by the principles of equity. With us too, the aula regia, which
was the supreme court of judicature, undoubtedly administered equal jus-

tice according to the rules of both or either, as the case might chance to

require : and, when that was broken to pieces, the idea of a court of equity,

as distinguished from a court of law, did not subsist in the original plan of

partition. For though equity is mentioned by Bracton (g) as a thing con-

trasted to strict law, yet neither in that writer, nor in Glanvil or Fleta, nor

yet in Britton (composed under the auspices and in the name of

Edward I., and *treating particularly of courts and their several [ *50
]

(a) Cro. Jac. 12. Latch. 112. (e) Thus too the parliament of Paris, the court of
(b) Year-book, 18 Edward III. 25. 17 Ass. 24. session in Scotland, and every other jurisdiction in

29il««. 47. Dyer, 315. 1 Roll. Rep. 287. 4 Inst. Europe of which we have any tolerable account,
80. found all their decisions as well upon principles of

(c) The opinion of lord keeper North, in 1682, (1 eqxiity as those of positive law. (Lord Kaims, his-

Vem. 131. 1 Equ. Cas. abr. 129.) that no such vmt tor. law tracts, L 325. 330, princ. of equity, 44.)

of error lay, and that an injunction might be issued (/) Thus Cicero : "jam ilHs promissis, non esse

against It. seems not to havR l)een well considered, standum, quis non videt, qua: coactus quis metu et

(d) T'" r„„nr,. ..,

.

. _„, D stitutcd by Jolm deceptus dolo promiseritJ qua quidem plerumoHc
III. ki ( sentence of all jure praetorio tiberantxtr, nonnuUa legibus." Omc.
infers

, i.y equity, (Mod. /. i.

Un. IIi^; - ., ...,..^1 to have been a (g) I. 2, c. 7,fol 23.

court of appt-al.

(20) But on thf^ .niiifw «;.ie of the court chancery, if either party be desirous of having

questions of fact i led without an a special jury, it is said to be proper to move
issue, but this iui -ht to Ixj exer- the court of chancery for that purpose. See
cised very tenderly ;ii-: 9 Vesey, Prec. Ch. 264. 2 P. Wnus. 68. 4 M. & S.

168. On the trial of an cd out of 195, 6.
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jurisdictions), is there a syllable to be found relating to the equitable

jurisdiction of the court of chancery. It seems therefore probable, that

when the courts of law, proceeding merely upon the ground of the king's

original writs, and confining themselves strictly to that bottom, gave a
harsh or imperfect judgment, the application for redress used to be to the

king in person assisted by his privy-council
;
(from whence also arose the

jurisdiction of the court of requests (h), which was virtually abolished by
the statute 16 Car. I. c. 10.) and they were wont to refer the matter either

to the chancellor and a select committee, or by degrees to the chancellor

only, who mitigated the severity or supplied the defects of the judgments
pronounced in the courts of law, upon weighing the circumstances of the

case. This was the custom not only among our Saxon ancestors, before

the institution of the aula regia (^), but also after its dissolution, in the reign

of king Edward I. (k); and perhaps during its continuance, in that of

Henry II. (/).

In these early times the chief judicial employment of the chancellor

must have been in devising new writs, directed to the courts of common
law, to give remedy in cases where none was before administered. And
to quicken the diligence of the clerks in the chancery, who were too much
attached to ancient precedents, it is provided by statute Westm. 2. 13 Edw.
I. c. 24. that " whensoever from thenceforth in one case a writ shall be

found in the chancery, and in a like case falling under the same

[ *51 ] right and requiring like remedy *no precedent of a writ can be

produced, the clerks in chancery shall agree in forming a new
one ; and, if they cannot agree, it shall be adjourned to the next parlia-

ment, where a writ shall be framed by consent of the learned in the law
(m), lest it happen for the future, that the court of our lord the king be

deficient in doing justice to the suitors." And this accounts for the very

great variety of writs of trespass on the case, to be met with in the regis-

ter; whereby the suitor had ready relief, according to the exigency of his

business, and adapted to the specialty, reason, and equity of his very case

(n). Which provision (with a little accuracy in the clerks of the chan-

cery, and a little liberality in the judges, by extending rather than nar-

rowing the remedial effects of the writ) might have effectually answered
all the purposes of a court of equity (o) ; except that of obtaining a dis-

covery by the oath of the defendant.

But when, about the end of the reign of king Edward III., uses of land

were introduced (p), and, though totally discountenanced by the courts of

common law, were considered as fiduciary deposits and binding in con-

science by the clergy, the separate jurisdiction of the chancery as a court

of equity began to be established (q) ; and John Waltham, who was bishop

(h) The matters cognizable in this coTirt, imme- the verses prefixed to his polycraticon, has these
diately before its dissolution, were " almost all lines

:

suits, that by colour of equity, or supplication made Hie est, qui leges regni cancellat iniquas
to the prince, might be brought before him ; but Et mandata pii principis aequafacit.
originally and properly all poor men's suits, which (»i) A great variety of new precedents of writs,

were made to his majesty by supplication ; and in cases before unprovided for, are given by this

upon which they were entitled to have right, very statute of Westm. 2.

without payment of any money for the same." (») Lamb. Archeion. 61.

(Smith's commonwealth, b. 3, c. 7.) (o) This was the opinion of Fairfax, a very leam-
(t) Nemo ad regent appellet pro aliqua lite, nisi ed judge in the time of Edward the Fourth. " Le

jus domi consequi non possit. Si jus nimis severum subpoena (says he) ne serroit my cy soventement use

sit, alleviatio deinde quaeratur apud regem. LL. come il est ore, si nous attendomus tiels actions sur

Edg. c. 2. les cases, et mainteinomus le Jurisdiction de ceo court

^

(k) Lambard. Archeion. 59. et d'auter courts.''^ (Yearb.'Sl Edw. IV. 23.)

\l) Joannes Sarisbiiriensis, (who died ^. D. 1182, (p) See book II. ch. 20.

26 Hen. II). speaking of the chancellor's office in \q) Spejjw. Gloss. 106. 1 Lev> 242

.
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of Salisbury and chancellor to king Richard II., by a strained interpreta-

tion of the above-mentioned statute of Weatni. 2. devised the writ of

subpoena, returnable in the court of chancery only, to make the feoffee to

uses accountable to his cestui/ que use : which process was afterwards ex-

tended to other matters wholly determinable at the common law, upon
false and fictitious suggestions ; for which therefore the chancellor himself

is by statute 17 Ric. II, c. 6. directed to give damages to the par-

ty unjustly aggrieved. But as the *clergy, so early as the reign [ ^5^
]

of king Stephen, had attempted to turn their ecclesiastical courts

into courts of equity, by entertaining suits pro laesione jidci, as a spiritual

offence against conscience, in case of non-payment of debts or any breach

of civil contracts (r) ; till checked by the constitutions of Clarendon (.y),

which declared that. *' placita de debitis, quae jide interposita debentur, vel

absque interpositione fdei, sint in justitia regis :^^ therefore probably the ec-

clesiastical chancellors, who then held the seal, were remiss in abrid^ng
their own new acquired, jurisdiction ; especially as the spiritual court con-

tinued [t) to grasp at the same authority as before in suits pro laesione jidei,

so late as the fifteenth century (w), till finally prohibited by the unanimous
concurrence of all the judges. However, it appears from the parliament

rolls (w), that in the reigns of Henry IV. and V. the commons- were re-

peatedly urgent to have the writ of subpoena entirely suppressed, as being

a novelty devised by the.subtilty of chancellor Waltham, against the form
of the common.law ; whereby no plea could be determined, unless by ex-

amination and oath of the parties, according to the form of the law civil,

and the law of holy church, in subversion of the common law. But
though Henry IV., being then hardly warm in his throne, gave a palliat-

ing answer to their petitions, and actually passed the statute 4 Hen. IV.
c. 23. whereby judgments at law are declared irrevocable unless by attaint

or writ of error, yet his son put a negative at once upon their whole appli-

cation : and in Edward IV.'s time, the process by bill and subpoena was
become the daily practice of the court (x).

*But this did not extend very far : for in the ancient treatise, [ *53
]

entitled diversite des courtes (y), supposed to be written voiy early in

the sixteenth century, we have a catalogue of the matters of conscience

then cognizable by subpoena in chancery, which fall within a very narrow
compass. No regular, judicial system at that time prevailed in the court

;

but the suitor, when he thought himself aggrieved, found a desultory and
uncertain remedy, according to the private opinion of the chancellor, who
was generally an ecclesiastic, or sometimes (though rarely) a statesman :

no lawyer having sate in the court of chancery from the times of the
chief justices Thorpe and Knyvet, successively chancellors to king Ed-
ward III. in 1372 and 1373 (z), to the promotion of sir Thomas More by
king Henry VIII. in 1530. After which the great seal was indiacrimi-

(•"J
Lord Lyttelt. Hen. II. b. 3, p. 361 . not. I. 2, t. 2.) and in the Cotton MS. {Claud. D. 2.) that

(*) le Hen. II. c. 15. Speed. 458. clause is omitted.
(t) In 4 Hen. III. suits in court christian pro lae- («) Yearb. 2 Hen. IV. 10. 11 Htn. IV. 88. 38

tumejide'. upon temporal contracts wore adjudged Hen. VI. 29. 20 Edw. IV. 10.
lobe contrary to law. (Fitzh. Ahr. t. Prohibition, (w) Rot. Pari. 4 Hen. IV. n° 78 if 110. 3 Htn.
15.) But ». the statute or writ of circuvupertr agn- V. n° 46. cited in Pry-nne's abr. of Cotton's records,
tu, supposed by some to have issued \i Edw. I., 410. 422.424. 548. 4 Inst. 83. 1 RoU. Abr. 370, 371,
but more prcjjablv (3 Pryn. Roc. 336.) 9 Edw. II. 372.
suits pro laenimefidti were allowed to the ecclesi- (r) Rot. Pari. 14 Edw. IV. n° 33. (not 14 Edw.
astical courts

; accordmg to some ajicients copies, III. as cited 1 Roll. Abr. 370, 4-c.)

^,?*"^»^^* »<af.an/t^. Lond. 1531. Oo. b. 3 PryTi. (y) tit. Chancery, fol. 296. Raatell's edit. A. D.
Rec. 338.) anotthe common English translation, of 1534.
that statute ; though.m L>-ndowode's copy, (Pr<w. (*) Spelm. Gloss. 111. Dugd. ehron. Str. 50.



44 PRIVATE WRONGS.

nately committect to the custody of lawyers, or courtiers {a), or cliurcSf'

men (b), according as the .convenience of the times and the disposition oi^

the prince required, till serjeant Puckering was made lord keeper in 1592
;

from which time to the present the court of chancery has always been

filled by a lawyer, excepting the interval from 1621 to 1625, when the seal

was intrusted to Dr. Williams, then dean of Westminster, but afterwards

bishop of Lincoln ; who had been chaplain to lord Ellesmere, when chan-

cellor (c).

In the time of lord Ellesmere (a. d. 1616) arose that notable dispute

between the courts of law and equity, set on foot by sir Edward Coke,

then chief justice of the court of king's bench ; whether a court of equity

could give relief after or against a judgment at^the common law. This

contest was so warmly carried on, that indictments were preferred against

the suitors, the solicitors, the counsel, and even a master in chancery, for

ha-^ng incurred a praemunire, by questioning in a court of equity a judg-

ment in the court of king's bench, obtained by 'gross fraud and imposi-

tion {d). This matter being brought before the king, was by him

[ *54 ] referred *to his learned counsel for their advice and opinion ; who
reported so strongly in favour of the courts of equity (e), that his

majesty gave judgment in their behalf; but, not contented with the irrefra-

gable reasons and precedents produced by his counsel (for the chief jus-

tice was clearly in the wrong), he chose rather to decide the question by
referring it to the plenitude of his royal prerogative- (/). Sir Edward
Coke submitted to the decision (g), and thereby made atonement for his

error : but this struggle, together with the busmess of commendams (in

which he acted a very noble part) [h) and his controlling the commissioners

of sewers (z), were the .open and avowed causes (A), first of his suspen-

sion, and soon after of his removal, from his office.

Lord Bacon, who succeeded lord Ellesmere, reduced the practice of the

court into a more regular system ; but did not sit long enough to effect any
considerable revolution in the science itself : and few of his decrees which
have reached us are of any great consequence to posterity. Jlis succes-

sors, in the reign bf Charles I., did littlis to improve upon his plan : and

even after the restoration the seal was committed to the earl of Clarendon,

who had withdrawn from practice as a lawyer near twenty years ; and

afterwards to the earl of Shaftesbury, who (though a lawyer by education)

had never practised at all. Sir Heneage Finch, who succeeded

[ *55 ] in 1673, *and became afterwards earl of Nottingham, was a per-

son of the greatest abilities and most uncorrupted integrity ; a

thorough master and zealous defender of the laws and constitution of his

(a) Wriothesly, St. John, and Hatton. . matter affected hLs prerogative, sent letters to the
{h) Goodrick, Gardiner, and. Heath. judges not to proceed in it till himself had been first

(c) Biog. Brit. 4278. consulted. The twelve judges joined in amemo-
(d) Bacon's Works, IV. 611, 612. 682. rial to his majesty, declaring tliat their compliance
(e) Whitelocke of pari. ii. 390. 1 Chan. Rep. Ap- would be contrary to ther oaths and the law ; but

pend. 11. upon being brought before the king and council,

(/) "For that it appertaineth to our princely they all retracted and promised obedience /n every
office only to judge over aU judges, and to discern such case for the future, excei)t sir Edward Coke,
and det ermine such differences as at any time may who said " that when the case happened, he would
and shall arise between our several courts, touch- do his duty." (Biogr. Brit. 1388.)
ing their jurisdictions, and the same to settle and (i) See that article in chap. 6.

determine, as we in our princely wisdom shall find (k) See lord Ellesmere's speech to sir Henrv
to stand most with our honour, &c." (1 Chanc. Montague, the new chief justice, 15 Nov. 1616.

Rep. append. 26.) (Moor's reports, 828.) Though sir Edward might

{g) See the entry in the council book, 26 July, probably have retained his seat, if, during his sus-

1616. (Biogr. Brit. 1390.) pension, he would have comphmentedlord Vilhers

(h) In a cause of the bishop of Wuichester, touch- (the new favourite) with the disposal of the most
ing a commendam, king James conceiving that the lucrative office in his court, (Biogr. Brit. 1391.)
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country ; and endued with a pervading gennis, tliat enabird him to din-

covcr and to pursue the true spirit of justice, notwithstanding the em-
barrassments raised by the narrow and technical notions which then pre-

vailed in the courts of law, and the imperfect ideas of redress which had
possessed the courts of equity. The reason and nec(;ssitie8 of mankind,

arising from the great change in property by the extension of trade and
the abolition of military tenures, co-operated in establishing his plan, and
enabled him in the course of nine years to build a system of jurispnidence

and jurisdiction upon wide and rational foundations ; which have also been
extended and improved by many great men, who have since presided in

chancery. And from that time to this, the power and business of the

court have increased to an amazing degree (21).

From this court of equity in chancery, as from the other superior courts,

an appeal lies to the house of peers. But there are these dilferences be-

tween appeals from a court of equity, and writs of error from a court of

law : 1 . That the former may be brought upon any interlocutory matter,

(21) Besides the chancellor, the master of
the rolls has jurisdiction of judging causes on
the extraordinary side of the court of chance-
ry. Cardinal Wolscy was, it is said, the first

who introduced this power, though then much
objected to

;
yet now it seems he is authorized

by special commission under the great seal.

Wyatt Prac. Reg. 278. Com. Dig. Chancery,
B. 4. The time and place of his sitting are

usually at six o'clock in the evening at his

own court in the rolls yard. All decrees made
by him must be signed by the lord chancellor
before they are enrolled. 3 Geo. II. c. 30. s.

I. By statute 23 Geo. II. c. 25 s. 6. a 'yearly

sum of 1200/. was granted to him ; and by the

late act 6 Geo. IV. c. 84.. his salary is raised

to 7000Z. He holds his office by patent for life,

and takes the oath prescribed by 18 Edw. III.

in open court. Wyatt Prac. Reg., 277. He
takes precedence next after the chancellor, be-

fore all other of the judges.

Owing to the great increase of business,

and which is still increasing, it was provided
by 53 Geo. III. c. 24. that his majesty might
appoint an additional judge assistant, called

the vice-chancellor, to assist the chancellor,

who must be a barrister of fifteen years stand-

ing, to hold his office during good behaviour,

subject to removal upon the address of both
houses. By sec. 2. he shall hear such causes
as the chancellor shall direct ; his decrees
shall be subject to reversal by the chancellor,
and must be signed by the latter before they
arc enrolled. By sec. 3. he cannot alter or
vary a decree of chancellor or master of rolls.

Sec. 4. directs in what court he shall sit, and
he is to rank next after the master of rolls.

Sec. 5. apjHjints his officers. Sec. 6. how he
is to Ix; rtmoved. Sec. 7. oath of office. Sec.
8. his sahirv-, (5000/.) increased by 6 Geo. IV.
c. 84. to 6000/. Sec. 12. that he and his officers

shall receive no feos for business done. Quaere,
Whether the vice-chancellor has power to
hear, by consent, a motion to di.scharge or al-

ter an order made by the lord chancellor 1 See
1 J. & W. 429. If he is authorized to dis-
charge it, he is not to alter it. Id. ib. When
sitting/w the lord chancellor, he has no iuris-

diction to alter or discharge orders maae by
Vol. II. 9

the chancellor. Id. 431.

Besides the master of the rolls (the chief),

there are eleven other masters in chancery.

Com. Dig. Chancery, B. 5. All answers and
affidavits are sworn before one of them and
signed ; all matters of account, exceptions to

answers, &c. irregularities, contempts, and
such like, are referred to them. 13 C. II. st.

6. 12 G. I. c. 32. 5 G. III. c. 28. 32 G. III.

c. 42. 9 G. III. c. 19. 46 G. HI. c. 128. Be-
sides these there are masters extraordinary, ap-
pointed in the country to take affidavits, &c.
Next in precedence are the six clerks, each of
whom has ten sworn clerks under him. The
six clerks are principally concerned in matters
in equity, and it is their business to transact
and file all proceedings by bill and answer,
and also to issue certain patents which pass
the great seal, as pardons of men for chance
medley, patents for ambassadors, sheriffs' pa-
tents, and some others ; all these matters are
transacted by their under clerks. 1 Har. Ch,
P. 75. Though formerly otherwise, clients
are now at liberty to choose their own clerks.
Ord. Ch. 107. They claim besides fees of six
clerks' office, others as comptrollers of the
hanaper, and for enrolling warrants, for pa-
tents, grants, and other matters passing under
the great seal, and returned into hanaper
office. Six clerks, and three clerks of petty
bag are by letters patent, 16 Eliz. incorporat-
ed and styled clerks of the enrolment of the
high court of chancery, and have two deputies.
See 14 & 15 H. VIII. c. 8.

The office of registrar of this court is of
great importance. Com. Dig. Chancery, B.
6. The registrar has four deputies ; two of
whom always sit in court and take notes of
orders and decrees, &c. and before the same
are entered he signs them. 45 Geo. III. c. 75.

Besides these, there are the master of the
subpoena office, register of affidavits, examin-
ers, ushers, accountant-general, 12 Geo. I. c.

32. 12 Geo. II. c. 24. 9 Geo. III. c. 19. 32
Geo. III. c. 42. 46 Geo. III. c. 129. 54 Geo.
III. c. 14. cursitors, clerks of the petty bag
office, Serjeant at arms, warden of the fleet,

clerk of the ehapel of the rolls, &.c.
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the latter upon notliing but only a definitive judgment : 2. That on writs

of error the house of lords pronounces the judgment, on appeals it gives
direction to the court below to rectify its own decree.

IX. The next court that I shall mention is one that hath no original

jurisdiction, but is only a court of appeal, to correct the errors of other
jurisdictions. This is the court of exchequer chamber ; which was first

erected by statute 31 Edw. III. c. 12. to determine causes by writs of
error from the common law side of the court of exchequer. And to that

end it consists of the lord chancellor and lord treasurer, taking unto them
the justices of the king's bench and common pleas. In imitation of which
a second court of exchequer chamber was erected by statute 27 Eliz. c. 8.

consisting of the justices of the common pleas, and the barons of the ex-

chequer, before whom writs of error may be brought to reverse

[ *56
]
judgments *in certain suits (/) originally begun in the court of
king's bench. Into the court also of exchequer chamber (which

then consists of all the judges of the three superior courts, and now and
then the lord chancellor also), are sometimes adjourned from the other

courts such causes, as the judges upon argument find to be of great weight
and difficulty, before any judgment is given upon them in the court be-

low (m).

From all the branches of this court of exchequer chamber, a writ of

error lies to

X. The house of peers, which is the supreme court of judicature in the

kingdom, haA'ing at present no original jurisdiction over causes, but only

upon appeals and writs of error, to rectify any injustice or mistake of the

law, committed by the courts below. To this authority this august tri-

bunal succeeded of course upon the dissolution of the aula rcgia. For, as

the barons of parliament were cojfistituent members of that court ; and
the rest of its jurisdiction was dealt out to other tribunals, over which the

great officers who accompanied those barons were respectively delegated

to preside ; it followed, that the right of receiving appeals, and superin-

tending all other jurisdictions, still remained in the residue of that noble

assembly, from which every other great court was derived. They are

therefore in all causes the last resort, from whose judgment no farther ap-

peal is permitted ; but every subordinate tribunal must conform to their

determinations ; the law reposing an entire confidence in the honour and
conscience of the noble persons who compose this important assembly, that

(if possible) they will make themselves masters of those questions which
they undertake to decide, and in all dubious cases refer themselves to the

opinions of the judges, who are summoned by writ to advise them ; since

upon their decision all property must finally depend.

Hitherto may also be referred the tribunal established by statute 14

Edw. III. c. 5. consisting (though now out of use) of one prelate, two
earls, and two barons, who are to be chosen at every new parliament, to

hear complaints of grievances and delays of justice in the king's courts,

and (with the advice of the chancellor, treasurer, and justices of

[ *57 ] both benches) to give directions for remedying these *inconvenien-

ces in the courts below. This committee seems to have been es-

tablished, lest there should be a defect of justice for want of a supreme

court of appeal, during any long intermission or recess of parliament ; for

the statute farther directs, that if the difficulty be so great, that it may not

(0 See ch. 25. pag. 411. (m) 4 Inst. 119. 2 Bulst. 146.
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well be determined without assent of parliament, it shall be brought by the

said prelate, earls, and barons Unto the next parliament, who shall finally

determine the same.

XI. Before I conclude this chapter, I must also mention an eleventh

species of courts, of general jurisdiction and use, which are derived out of,

and act as collateral auxiliaries to, the foregoing ; I mean the courts of

assize and riisi prius.

These are composed of two or more commissioners, who are twice in

every year sent by the king's special commission all round the kingdom
(except London and Middlesex, where courts of nisi prius are holden in

and after every term, before the chief or other judge of the several superior

courts (22) ; and except the four northern counties, where the assizes are

holden only once a year) (23), to try by a jury of the respective counties

the truth of such matters of fact as are then under dispute in the courts of

Westminster-hall. These judges of assize came into use in the room of

the ancient justices in eyre, justiciari in itinere ; who were regularly esta-

blished, if not first appointed,, by the parliament of Northampton, a. d.

1176, 22 Hen. II. (n) with a delegated power from the king's great court

or aula regia, being looked upon as members thereof; and they afterwards

made their circuit round the kingdom once in seven years for the purpose

of trying causes (o). They were afterwards directed by magna carta, c.

12. to be sent into every county once a year, to take (or receive the verdict

of the jurors or recognitors in certain actions, then called) recognitions or

assises ; the most difficult of which they are directed to adjourn into the

court of common pleas to be there determined. The itinerant justices

were sometimes mere justices of assize or of dower, or of gaol-

delivery, and the like ; and *they had sometimes a more general [ *58 ]

commission, to determine all manner of causes, being constituted

justiciarii ad omnia placita (p) : but the present justices of assise and nisi

prius are more immediately derived from the statute Westm. 2. 13Edw.
I. c. 30. which directs .them to be assigned out of the king's sworn justices,

associating to themselves one or two discreet knights of each county. By
statute 27 Edw. I. c. 4. (explained by 12 Edw. II. c. 3.) assises and in-

quests were allowed to be taken before any one justice of the court in

which the plea was brought ; associating to him one knight or other ap-

(b) Seld. Jan. I. 2. () 5. Spelm. Cod. 399. recusavit, quod septem anni nondum cant elapri,

(o) Co. Liu. 29.3.

—

Anno 1261. justiciarii itine- postquam justiciarii ibidem ultimo sederunt. {Am-
rantes venerunt apud Wigomiam in octavis S. Jo- nal. Eccl. Wisom. in Whart. Angl. sacr. 1. 495.)

hannis baptistae
;
—et totus comitatus eos admittere (p) Bract, t. 3. ir. 1. c. 11.

(22) The courts of msi prius in London and absence of any one of the chiefs, the same au-

Middlesex are called sittings : those for Mid- thority was given to two o{ the judges or

dlesex were established by the legislature in barons of his court. The statute 12 Geo. I. c.

the reiffti of queen Elizabeth. In ancient 31. extended the time to ei^nt days after term,

times all issues in actions brought in that and empowered one judfC or baron to sit in

county were tried at Westminster in the terras, the absence of the chi-^i- The 24 Geo. U. c.

at the bar of the court in which the action was 18. has extended tb^ time after term still far-

instituted ; but when the business of the ther to fourteen d*ys ; and the time was after-

courts increased, these trials were folind so wards, and st"! continues unlimited during
peat an inconvenience, that it was enacted the vacatior '^ext after the term, by the 1 Geo.
by the IS Elw.. c. 12. that the chief justice of IV. c. 55. Before the passing of the 1 Geo.
the king's bf-nch should be empowered to try IV. c. -I. the nisi prius sittings in Middlesex
within the terra, or within four days after the wer«>i;onfined to Westminster-hall, but by that

end of the term, all tlie issues joined in the act they may be held at any other fit place
courts of chancery and king's bench ; and that within the city of Westminster,
the chief justice of the common pleas, and the (23) But now the assizes here are held
chief baron, should try in like manner the is- twice a year,
sues joined in their respective court*. In tlie
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proved man of the county. And, lastly, by statute 14 Edw. III. c. 15»

inquests of nisi prius may be taken before any justice of either bench

(though the plea be not depending in his own court), or before the chief

baron of the exchequer, if he be a man of the law : or otherwise before

the justices of assise, so that one of such justices be a judge of the king's

bench or common pleas, or the king's serjeant sworn (24). They usually

make their circuits in the respective vacations after Hilary and Trinity

terms ; assises being allowed to be taken in the holy time of lent by con-

sent of the bishops at the king's request, as expressed in statute Westm.
I. 3 Edw. I. c. 51. And it was also usual during the times of popery, for

the prelates to grant annual licences to the justices of assise to administer

oaths in holy times : for oaths being of a sacred nature, the logic of those

deluded ages concluded that they must be of ecclesiastical cognizance (q).

The prudent jealousy of our ancestors ordained (r), that no man of law

should be judge of assise in his own county, wherein he was bom or doth

inhabit (25) : and a similar prohibition is found in the civil law (s). which
has carried this principle so far that it is equivalent to the crime of sacri-

lege, for a man to be governor of the province in which he was born, or

has any civil connexion {t).

The judges upon their circuits now sit by virtue of five several authori-

ties. 1. The commission of the peace. 2. A commission of oyer and

terminer. 3. A commission of general _^«o/-c^eZwery. The consi-

[ *59 ] deration of all which belongs properly *to the subsequent book of

these commentaries. But the fourth commission is, 4, A com-
mission of assise, directed to the justices and Serjeants therein named, to

take (together with their associates) assises in the several counties ;
that

is, to take the verdict of a peciiliar species of jury, called an assise, and

summoned for the trial of landed disputes, of which hereafter. The other

authority is, 5. That of nisi prius, which is a consequence of the commis-
sion of assise (w), being annexed to the office of those justices by the sta-

tute of Westm. 2. 13 Edw. 1. c. 30. and it empowers them to try all ques-

tions of fact issuing out of the courts of Westminster, that are then ripe

for trial by jury (26). These by the course of the courts (w) are usually

appointed to be tried at Westminster in some Easter or Michaelmas term,

by a jury returned from the county wherein the cause of action arises
;

but with this proviso, nisi prius, unless before the day prefixed the judges of

assise come into the county in question. This they are sure to do in the

(g) Instances hereof may be met with in the ap- (s) Ff. 1. 22. 3.

Sendix to Spfclman's original of the terms, and in (t) C. 9. 29. 4.

Ir. Parker's Antiquities, 209. (m) Salk. 454.
(a) Stat. 4 E^w, m. c. 2. 8 Rich. II. c. 2. 33 (to) See ch. 23. p. 353.

Hen. VIII. c. 24.

(24) And now b> i Geo. IV. c. 5.5. sect. 5. nisi prius, was taken off by the 49 Geo. III.

any judge or baron m^-y, on his circuit, amend c. 91.

a record, and make any-^jder in any cause, al- (26) An important act, the 3 Geo. IV. c. 10.

though it was not in a sua depending in his was lately passed to remedy the defect of the

own court. commission, not being opened on the day ap-

(25) This restriction was coastrued to ex- pointed ; by which it is enacted, that the com-
tend to every commission of the j-adges : but mission may be opened on the succeeding day
it being found very inconvenient, the 12 Geo. to the one appointed ; and if such succeeding
II. c. 27. was enacted for the express pirpose day be a Sunday, or any other day of public

/o{ authorizing the commissioners of oyer and rest, then on the next following day, provided

terminer, and of gaol-delivery, to execute their the opening the commission on the appointed
(Commissions in the criminal courts within the day was prevented by the pressure of business

counties in which they were bom, or in which elsewhere, or by some unforeseen cause or a'C*

they reside. See 4 book, 271. This re- cident.

^triGtion, as to commissioners of assize and
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VEcations preceding each Easter and Michaelmas terra, which saves much
expense and trouble. These commissions are constantly accompanied by
writs of association, in pursuance of the statutes of Edward I. and II. be-

fore mentioned ; whereby certain persons (usually the clerk of assise and
his subordinate officers) are directed to associate themselves with the jus-

tices and Serjeants, and they are required to admit the said persons into their

society, in order to take the assises, Sic. ; that a sufficient supply of com-
missioners may never be wanting. But, to prevent the delay of justice by
the absence of any of them, there is also issued of course a writ of si nan
omnes ; directing that if all cannot be present, any two of them (a justice

or a Serjeant being one) may proceed to execute the commission.

These are the several courts of common law and equity, which are of

public and general jurisdiction throughout the kingdom. And, upon the

whole, we cannot but admire the wise economy and admirable provision of

our ancestors, in settling the distribution of justice in a method so well cal-

culated for cheapness, expedition, and ease. By the constitution which
they established, all trivial debts, and injuries of small conse-

quence, were to be recovered or redressed in every *man's own [ *60
]

county, hundred, or perhaps parish. Pleas of freehold, and more
important disputes of property, were adjourned to the king's court of com-
mon pleas, which was fixed in one place for the benefit of the whole king-

dom. Crimes and misdemesnors were to be examined in a court by them-
selves ; and matters of the revenue in another distinct jurisdiction. Now
indeed, for the ease of the subject and greater dispatch of causes, methods
have been found to open all the three superior courts for the redress of pri-

vate wrongs ; which have remedied many inconveniences and yet preserv-

ed the forms and boundaries handed down to us from high antiquity. If

facts are disputed, they are sent down t^ be tried in the country by the

neighbours ; but the law, arising upon those facts, is determined by the

judges above : and, if they are mistaken in point of law, there remain in

both cases two successive courts of appeal, to rectify such their mistakes.

If the rigour of general rules does in any case bear hard upon individuals,

courts of equity are open to supply the defects, but not sap the fundamen-
tals, of the law. Lastly, there presides over all one great court of appeal,

which is the last resort in matters both of law and equity ; and which will

therefore take care to preserve an uniformity and aequilibriuma. mong all

the inferior jurisdictions : a court composed of prelates selected for tiieir

piety, and of nobles advanced to that honour for their personal merit, or

deriving both honour and merit from an illustrious train of ancestors : who
are formed by their education, interested by their property, and bound upon
their conscience and honour, to be skilled in the laws of their country.

This is a faithful sketch of the English juridical constitution, as designed

by the masterly hand of our forefathers, of which the great original lines

are still strong and visible ; and, if any of its minuter strokes are by the

length of time at all obscured or decayed, they may still be with ease re-

stored to their pristine vigour : and that not so much by fanciful alterations

and wild experiments (so frequent in this fertile age), as by closely adher-

ing to the wisdom of the ancient plan, concerted by Alfred, and perfected

by Edward I., and by attending to the spirit, without neglecting the forms,

of their excellent and venerable institutions.
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CHAPTER V.

OF COURTS ECCLESIASTICAL, MILITARY, AND
MARITIME (I).

Besides the several courts which were treated of in the preceding chap-

ter, and in which all injuries are redressed, that fall under the cognizance

of the common law of England, or that spirit of equity, which ought to

be its constant attendant, there still remain some other courts of a jurisdic-

tion equally public and general ; which take cognizance of other sjpecies

of injuries, of an ecclesiastical, military, and maritime nature ; and there-

fore are properly distinguished by the title of ecclesiastical courts, courts

military, and courts maritime.

I. Before I descend to consider particular ecclesiastical courts, I must
first of all in general premise, that in the time of our Saxon ancestors

there was no sort of distinction between the lay and the ecclesiastical juris-

diction : the county-court was as much a spiritual as a temporal tribunal

:

the rights of the church were ascertained and asserted at the same time,

and by the same judges, as the rights of the laity. For this purpose the

bishop of the diocese, and the alderman, or in his absence the sheriff of the

county, used to sit together in the county-court, and had. there the cogni-

zance of all causes, as well ecclesiastical as civil : a superior deference be-

ing paid to the bishop's opinion in spiritual matters, and to that of the lay

judges in temporal (a). This union of power was very advanta-

[ *^2
]
geous to them both : Jhe presence of the *bishop added weight

and reverence to the sheriff's proceedings ; and the authority of

the sheriff was equally useful to the bishop, by enforcing obedience to his

decrees in such refractory offenders, as would otherwise have despised the

thunder of mere ecclesiastical censures.

But so moderate and rational a plan was wholly inconsistent with those

views of ambition, that were then forming by the court of Rome. It soon be-

came an established maxim in the papal system of policy, that all ecclesias-

tical persons, and all ecclesiastical causes should be solely and entirely sub-

ject to ecclesiastical jurisdiction only: which jurisdiction was supposed to be
lodged in the first place and immediately in the pope, by divine indefeasible

right and investiture from Christ himself ; and derived from the pope to all

inferior tribunals. Hence the canon law lays it down as a rule, that " sacer-

dotes a regibus honorandi sunt, nonjudicandi (h) ;" and places an emphatic re-

liance on a fabulous tale which it tells of the emperor Constantine : that

when some petitions were brought to him, imploring the aid of his authority

against certain of his bishops, accused of oppression and injustice, he
caused (says the holy canon) the petitions to be burnt in their presence,

dismissing them with this valediction ;
" ite et inter vos causas vestras dis-

cutite, quia digrmm non est ut nos judicemus Deos (c)."

(a) Celeberrimo huic conventui episcopus et al- (b) Decret. part. 2 cans. 11. qu. I.e. Al.
dermannus inter sunto ; quorum alter jura divina, (c) Ibid,

alter humana populumedoceto. LL. Eadgar. c. 5.

(1) In the U. S. there are no ecclesiastical York have cognizance of matters affecting the

courts or military courts, like those mentioned estates of deceased persons,

in thin Chapter. The surrogates in New*
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It was not however till after the Norman conquest, that this doctrine

was received in England; when William I. (whose title was warmly
espoused by the monasteries, wliich he liberally endowed, and by the

foreign clergy, whom he brought over in shoals from France and Italy, and
planted in the best preferments of the English churcli), was at length pre-

vailed upon to establish this fatal encroachment, and separate the ecclesi-

astical court from the civil : whether- actuated by principles of bigotry, or

by those of a more refined policy, in order to discountenance the laws of

king Edward, abounding with the spirit of Saxon liberty, is not

altogether *certain. But the latter, if not the cause, was un- [ *63
]

doubtedly the consequence of this separation : for the Saxon laws

were soon overborne by the Norman justiciaries, when the county-court

fell into disregard by the bishop's withdrawing his presence, in obedience

to the charter of the conqueror (d) : which prohibited any, spiritual cause

from being tried in the seeular courts, and commanded the suitors to appear

before the bishop only, whose decisions were directed to conform to the

canon law (e).

King Henry the First, at his accession, among other restorations of the

laws of king Edward the Confessor, revived this of the union of the civil

and ecclesiastical courts (/). Which was, according to sir Edward
Coke (g), after the great heat of the conquest was past, only a restitution

of the ancient law of England. This however was ill-relished by the po-

pish clergy, who, under the guidance of that arrogant prelate, archbishop

Anselm, very early disapproved of a measure that put them on a level

with the profane laity, and subjected spiritual men and causes to the in-

spection of the secular magistrates : and therefore in their synod at West-
minster, 3 Hen. I. they ordained that no bishop should attend the discussion

of temporal causes (A) ; which soon dissolved this newly effected

union. And when, upon the death of king Henry the First, *the [ *64
]

usurper Stephen was brought in and supported by the clergy, we
find one article of the oath which they imposed upon him was, that eccle-

siastical persons and ecclesiastical causes should be subject only to the

bishop's jurisdiction (i). And as it was about that time that the contest

and emulation began between the laws of England and those of Rome (A),

the temporal courts adhering to the former, and the spiritual adopting the

latter as their rule of proceeding, this widened the breach between them,
and made a coalition afterwards impracticable ; which probably would
else have been effected at the general reformation of the church.

In briefly recounting the various species of ecclesiastical courts, or, as
they are often styled, courts christian {curiae christianitatis), I shall begin
with the lowest, and so ascend gradually to the supreme court of ap-
peal (/).

(rf) Hale Hist. C. L. 102. Selden in Ea^kn. p. 6, is fully explained by his code of laws extant in the

V 5^*" ^^' ^^^- ^^^ ^''^^- '^"- ^^- ^^^ ^°'^^ °^ *^® exchequer, though in general but
(e) Nmiua epiicopus vel arrh\diaconus de legibus of doubtful authority, cap. 8. Generalia comitn-

episropaltbiu amplius in hundret placita tenennt, tuum placita certis locis et vicibus teneantur. Inter'
f^ccamtam, quae od rtgimen animarum prrtinet, ad sint autem epigcopi, comites, ^c. ; et agantur prima
jvdtctum Menuariuwi hohtinum adducant : sed qui- debita verae chrittianitatis jura, secundo regis pla-
amque secundum episcopates leges, de quacunque cita, prostremo causae singvlonim dignis satisfaC'
om«a vel culpa tnterpellatus fucrit, ad locum, quern tionihus erpleantur.
ad hoc episcopus elrgerit et nominaverit, veniat

;

(g) 2 Inst. 70.
iMque de causa sua respondeat ; et nnn secundum (A) Ne episcopi aaecularium placitorum officimn
hundret, sed secumium r.mnnrt ,f episcopalet leges, suscipiant. Spelm. Cod. 301.
rectum Deo etept^ •!. (t) Spelm. Cod. 310.

(/) Volo et pr.' r, d^; comitatu eant {k) See book I. introd. (> 1.
comi/ariw et au - ut feeerint tempore (I) For further particulars, see Bum's cccZ<n«<t-

regis Edwardx. (Cart. Hen. I. \n Spelm. cod. vet. col taw. Wood's institute of the commom lam, and
Ugum. 305.) And what u here obscurely hinted at, Oughton's ordo judiciorum.
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1

.

The archdeacorCs court is the most inferior court in the whole eccle'si"

astical poUty. It is held in the archdeacon's absence before a judge
appointed by himself, and called his official ; and its jurisdiction is some-
times in concurrence with, sometimes in exclusion of, the bishop's court of

the diocese. From hence, however, by statute 24 Hen. VIII. c. 12. an ap-

peal lies to that of the bishop.

2. The consistory court of every diocesan bishop is held in their several

cathedrals, for the trial of all ecclesiastical causes arising within their re-

spective dioceses. The bishop's chancellor, or his commissary, is the

judge ; and from his sentence an appeal lies, by virtue of the same statute,

to the archbishop of each province respectively.

3. The court of arches is a court of appeal belonging to the

[ *Q5 ] archbishop of Canterbury ; whereof the judge is called *the dean

of the arches ; because he anciently held his court in the church of

Saint Mary le how [sancta Maria de arcubus), though all the principal spiri-

tual courts are now holden at doctors' commons. His proper jurisdiction

is only over the thirteen peculiar parishes belonging to the archbishop in

London ; but the office of dean of the arches having been for a long time

united with that of the archbishop's principal official, he now, in right of

the last-mentioned office (as doth also the official principal of the arch-

bishop of York), receives and determines appeals from the sentences of all

inferior ecclesiastical courts within the province. And from him an appeal

lies to the king in chancery (that is, to a court of delegates appointed un-

der the king's great seal),, by statute 25 Hen. VIII. c. 19, as supreme head
of the English church, in the place of the bishop of Rome, who formerly

exercised this jurisdiction ; which circumstance alone will furnish the rea-

son why the popish clergy were so anxious to separate the spiritual court

from the temporal.

4. The court of peculiars is a branch of and annexed to the court of

arches. It has a jurisdiction over all those parishes dispersed through the

province of Canterbury in the midst of other dioceses, which are exempt
from the ordinary's jurisdiction, and subject to the metropolitan only. All

ecclesiastical causes, arising within these peculiar or exempt jurisdictions,

are, originally, cognizable by this court ; from which an appeal

[ *66 ] lay formerly to the pope, but now by the *statute 25 Hen. VIII.

c. 19. to the king in chancery.

5. The prerogative court is established for the trial of all testamentary

causes, where the deceased hath left bona notabilia within two different

dioceses. In which case the probate of wills belongs, as we have for-

merly seen (m), to the archbishop of the province, by way of special pre-

rogative. And all causes relating to the wills, administrations, or legacies

of such persons are, originally, cognizable herein, before a judge appointed

by the archbishop, called the judge of the prerogative court ; from whom
an appeal lies by statute 25 Hen. VIII. c. 19. to the king in chancery, in-

stead of the pope, as formerly.

I pass by such ecclesiastical courts as have only what is called a volun-

tary, and not a contentious jurisdiction ; which are merely concerned in do-

ing or selling what no one opposes, and which keep an open office for that

purpose (as granting dispensations, licences, faculties, and other remnants-

of the papal extortions), but do not concern themselves with administering

redress to any injury : and shall proceed to

{m) Book n. ch. 32.
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6. The great court of appeal in all ecclesiastical causes, viz. the court

of delrgafcs, judicrs dclrgati, appointed by tlu; king's commission under his

great seal, and issuing out ol' chancery, to represent his royal person, and
hear all appeals to him made by virtue of the before-mentioned statute of

Henry VIII. This commission is frequently filled with lords, spiritual and
temporal, and always with judges of the courts at Westminster, and doc-

tors of the civil law. Appeals to Rome were always looked upon by the

English nation, even in the times of popery, with an evil eye ; as being

contrary to the liberty of the subject, the honour of the crown, and the

independence of the whole realm ; and were first introduced in very

turbulent times in the sixteenth year of king Stephen (a. d. 1151.) at the

same period (sir Henry Spelman observes) that the civil and canon laws

were first imported into England (n). But, in a few years after, to obviate

this growing practice, the constitutions made at Clarendon, 11 Hen. II. on
account of the. disturbances raised by archbishop Becket and other zealots

of the holy see, expressly declare (o), that appeals in causes ecclesiastical

ought to lie, from the archdeacon to the diocesan ; from the diocesan to

the archbishop of the province ; and from the archbishop to the king

;

and are not to proceed any farther without special licence from the crown.

But the unhappy advantage that was given in the reigns of king

John, and his son Henry the Third, to the encroaching *power of [ *67
]

the pope, who was ever vigilant to improve all opportunities of

extending his jurisdiction hither, at length rivetted the custom of appeal-

ing to Rome in causes ecclesiastical so strongly, that it never could be

thoroughly broken off, till the grand rupture happened in the reign of

Henry the Eighth ; when all the jurisdiction usurped by the pope in mat-

ters ecclesiastical was restored to the crown, to which it originally belong-

ed : so that the statute 25 Hen. VIII. was but declaratory of the ancient

law .of the realm {p). But in case the king himself be party in any of

these suits, the appeal does not then lie to him in chancery, which would
be absurd ; but, by the statute 24 Hen. VIII. c. 12. to all the bishops of

the realm, assembled in the upper house of convocation (2).

7. A commission of revievj is a commission sometimes granted, in ex-

traordinary cases, the revise.the sentence of the court of delegates ; when
it is apprehended they have been led into a material error. This commis-
sion the king may grant, although the statutes 24 & 25 Hen. VIII. before

cited declare the sentence of the delegates definitive : because the pope
as supreme head by the canon law used to grant such commission of re-

view
; and such authority as the pope heretofore exerted, is now annexed

to the crown {q) by statutes 26 Hen. VIII. c. 1. and 1 Eliz. c. 1. But
it is not matter of right, which the subject may demand c.r debito justitiae

;

but merely a matter of favour, and which therefore is often denied.

(n) Cod. %et. Ug. 315. (p) 4 Inst. 341.
(0) Chap. 8. [q) Ibid.

(2) No such assembly can exist as all the opinion, so that no judgment can be pronounc-
bishops of the realm in any house of convoca- ed, a commission of adjuncts may issue. See
tion. But the .statute says, that the appeal an instance referred to in 4 Burr. 2254. A
shall be to the bishops, abbots, and priors of the commission of review was applied for in the
upper house of the convocation of the province court of chancery in Michaelmas term 1798,
in which the cause of the nuit arises. There- when the chancellor, upon hearing the argu-
fore, in the province of York, the appeal lies ments of civilians and barristers respecting
now to the archbishop and his three bishops, the judgment of the delegates, determined to
In the province of Canterbury-, to the rest of reconunend to the king to grant a commission
the bench of bishops. See 1 Book, 280. n. 36. of review. See 4 Ves. Jan. 186.
When the delegates are eqvully divided in

Vol. II. 10
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These are now the principal courts of ecclesiastical jurisdiction : none
of which are allowed to be courts of record ; no more than was another

much more favourable jurisdiction, but now deservedly annihilated, viz,

the court of the king's high commission in causes ecclesiastical. This
court was erected and united to the regal power (r) by virtue of the statute

1 Eliz. c. 1. instead of a larger jurisdiction which had before been

[ *68 ] exercised under the pope's authority. It was intended *to vindi-

cate the dignity and peace of the church, by reforming, ordering,

and correcting the ecclesiastical state and persons, and all manner of errors,

heresies, schisms, abuses, offences, contempts, and enormities. Under the

shelter of which very general words, means were found in that and the

two succeeding reigns, to vest in the high commissioners extraordinary and
almost despotic powers, of fining and imprisoning ; which they exerted

much beyond the degree of the offence itself, and frequently over offences

by no means of spiritual cognizance For these reasons this court was
justly abolished by statute 16 Car. I. c. 11. And the weak and illegal at-

tempt that was made to revive it, during the reign of king James the Se-
cond, served only to hasten that infatuated prince's ruin.

II. Next, as to the courts military (3). The only court of this kind

known to, and established by, the permanent laws of the land, is the court

of chivalry, formerly held before the lord high constable and earl marshal
of England jointly, but since the attainder of Stafford duke of Bucking-
ham under Hen. VIII., and the consequent extinguishment of the office

of lord high constable, it hath usually with respect to civil matters been
held before the earl marshal only (s). This court by statute 13 Ric. II. c.

2. hath cognizance of contracts and other matters touching deeds of arms
and war, as well out of the realm as within it. And from its sentences an
appeal lies immediately to the king in person (^). This court was in great

reputation in the times of pure chivalry, and afterwards during our con-

nexions with the continent, by the territories which our princes held in

France : but is now grown almost entirely out of use, on account of the

feebleness of its jurisdiction and want of power to enforce its judgments ;

as it can neither fine nor imprison, not being a court of record (u).

III. The maritime courts, or such as have power and jurisdic-

[ *69 ] tion to determine all maritime injuries, arising upon the *seas, or
in parts out of the reach of the common law, are only the court of

admiralty, and its courts of appeal. The court of admiralty is held before

the lord high admiral of England, or his deputy, who is called the judge

of the court. According to sir Henry Spelman (w), and Lambard (x), it

was first of all erected by king Edward the Third. Its proceedings are

according to the method of the civil law, like those of the ecclesiastical

courts ; upon which account it is usually held at the same place with the

superior ecclesiastical courts, at doctors' commons in London. It is no
court of record, any more than the spiritual courts. From the sentences

of the admiralty judge an appeal always lay, in ordinary course, to the

king in chancery, as may be collected from statute 25 Hen. VIII. c. 19.

which directs the appeal from the archbishop's courts to be determined by

(r) 4 Inst. 324. («) 7 Mod. 127.

(s) 1 Lev. 230. Show. Pari. Cas. 60. (w) Gloss. 13.

(t) 4 Inst. 125. (x) Archeion. 41.

(3) Com. Dig. Courts, E. Bac. Ab. Courts, ceeding therein, see M'Arthar and Ady on
Court of Constable and Earl Marshal. As to Courts Martial, &c. and see ante, I Book,
courts martial and the modem practice of pro- 417. n. 10.
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persons named in the king's commission, " like as in case of appeal from

ihe admiral-court." But this is also expressly declared by statute 8

Eliz. c. 5. which enacts, that upon appeal made to the chancery, the sen-

tence definitive of the delep^ates appointed by commission shall be final.

Appeals from the vice-admiralty courts in America, and our other plan-

tations and settlements, may be brought before the courts of admiralty in

England, as being a branch of the admiral's jurisdiction, though they may
also be brought before the king in council. But in case of prize vessels,

taken in time of vv^ar, in any part of the world, and condemned in any

courts of admiralty or vice-admiralty as lawful prize, the appeal lies to

certain commissioners of appeals consisting chiefly of the privy council,

and not to judges delegates. And this by virtue of divers treaties with

foreign nations ; by which particular courts are estabUshed in all the mari-

time countries of Europe for the decision of this question, whether lawful

prize or not (4) : for this being a question between subjects of different

states, it belongs entirely to the law of nations, and not to the municipal

laws of either country, to determine it. The original court, to

which this question is *permitted in England, is the court of ad- [ *70
]

miralty (5) ; and the court of appeal is in eflJect the king's privy

council, the members of which are, in consequence of treaties, commission-

ed under the great seal for this purpose. In 174S, forthe more speedy

determination of appeals, the judges of the courts of Westminster-hall,

though not privy counsellors, were added to the commission then in being.

But doubts being conceived concerning the validity of that commission, on
account of such addition, the same was confirmed by statute 22 Geo. II.

c. 3. with a proviso, that no sentence given under it should be valid, unless

. a majority of the commissioners present were actually privy counsellors.

But this did not, I apprehend, extend to any future commissions : and such

an addition became indeed totally unnecessary in the course of the war
which commenced in 1756 ; since during the whole of that war, the com-
mission of appeals was regularly attended and all its decisions conducted

by a judge (6), whose masterly acquaintance with the law of nations was
known and revered by every state in Europe (y).

(y) See the sentiments of the president Monte;s- to his Prussian majesty's Exposition des motifs, ^c.

quieu, and M. Vattel (asubject of thetmgof Prus- A. D. 1753. (Montesquieu's letters ; 5 Mar. 1753.

sia), on the answertransmitted by the English court Vattel's droit dc gens. I. 2, c. 7, t) 84.)

(4) And in- order to give effect to this, the pointed by a commission under the great seal,

prize acts passed at the coramfencement of a which enumerates particularly, as well as ge-
war usually provide, that ships and goods ta- nerally, every object of his jurisdiction, but
ken from the enemyj whether by the royal navy not a word of prize. See Dougl. 614. The
or by privateers, must first be condemned in judge of the prize court is appointed, and the
some court of admiralty as lawful prize, be- court authorized, by a commission under the
fore any right, in point of solid enjoyment, can great seal directed to him, to will and require
accme to the captors ; and specific directions the .court of admiralty, and the lieutenant and
are prescribed fordaly proceeding to such sen- judge of the same court, his surrogate or surro
tence. See the 19 Geo. III. q. 67. 1 Wils. gates, and they are thereby authorized and re-
229. 4 Rob. 65. quired to proceed upon all, and all manner of

(5) This seems incorrect, for questions of captures, seizures, prize, and reprisals, of all

this nature are tried in the prize court, which ships and poods that are or shall he taken, and to
is quite distinct from the admiralty court, hear and determine according to the course of
otherwise called the instance court The the admiralty, and the law of nations. See id.

;

whole system of litigation and jurisprudence and see further as to the jurisdiction and pro-
in the prize court is peculiar to itself. See cecdings in the prize court, post.
Dougl. 594. The judge of the admirulty court, (6) " Lord Mansfield."
though also the judge of the prize court, is ap<
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CHAPTER VI.

OF COURTS OF A SPECIAL JURISDICTION (I).

In the two preceding chapters we have considered the several courts,

whose jurisdiction is public and general ; and which are so contrived that

some or other of them may administer redress to every possible injury that

can arise in the kingdom at large. There yet remain certain others, whose
jurisdiction is private and special, confined to particular spots, or instituted

only to redress particular injuries. These are,

1. The forest coiirts, instituted for the government of the king's forests

in different parts of the kingdom, and for the punis-hment of all injuries

done to the king's deer or venison, to the vert or greenswerd, and to the

covert in which such deer are lodged. These are the courts of attachments

,

oi regard, of sweinmote, and oijustice-seat. The court of attachments, wood-

motes, or forty days court, is to be held before the verderors of the forest

once in every forty days (a) ; and is instituted to inquire into all offenders

against vert and venison (b) ;• who may be attached by their bodies, if

taken with the mainour (or mainoeuvre, a manu), that is, in the very act of

killing venison, or stealing wood, or preparing so to do, or by fresh and im-

mediate pursuit after the act is done (c) ; else they must be attached by
their goods. And in this forty days court the foresters or keepers

[ *72 ] are to bring in their attachments, *or presentments de viridi et

venatione ; and the verderors are to receive the same, and to enrol

them, and to certify them under their seals to the court of justice-seat, or

sweinmote (d) : for this court can only inquire of, but not convict offenders.

The court of regard, or survey of dogs, is to be holden every third year for

the lawing or expeditation of mastiffs, which is done by cutting off the

claws and ball (or pelote) of the fore-feet, to prevent them from running

after deer (e). No other dogs but mastiffs are to be thus lawed or expe-

ditated, for none others were permitted to be kept within the precincts of

the forest ; it being supposed that the keeping of these, and these only,

was necessary for the defence of a man's house
( f). 3. The court of

sweinmote is to be holden before the verderors, as judges, by the steward of

the sweinmote thrice in every year [g), the sweinsor freeholders within the

forest composing the jury. The principal jurisdiction of this court is, first,

to inquire into the oppressions and grievances committed by the officers of

the forest ;
" de super-onerationeforestaricrvm, et aliorum ministrorvm fores-

tae ; etde eorum oppressionibuspopulo regis illatis ;" and, secondly, to receive

,and try presentments certified from the court of attachment against offences

in vert and venison (h). And this court may not only inquire, but convict

also, which conviction shall be certified to the court of justice-seat under
the seals of the jury ; for this court cannot' proceed to judgment (z). But
the principal court is, 4. The court oijustice-seat, which is held before the

(a) Cart, deforest. 9 Hen. III. c. 8. (/) 4 Inst. 308.

(6) 4 Inst. 289. (g) Cart, deforest, c. 8.

(c) Carth. 79. (A) Stat. 34 Edw. I. c. 1.

id) Cart, deforest, c. 16. [i) 4 Inst. 289.

(c) Ibid. c. 16.

(1) In New-York there are no courts strictly resembling those described in this chapter.
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chief justice in eyro, or chief itinerant judge, capitalisjustitiarius in itinerey

or his deputy ; to hear and determine all trespasses within the forest, and

all claims of franchises, liberties, and privileges, and all pleas and causes

whatsoever therein arising (k). It may also proceed to try presentments

in the inferior courts of the forests, and to give judgment upon conviction

of the sweinmote. And the chief justice may therefore after

presentment made, or indictment found, but *not before (/), issue [ •TS ]

his warrant to the officers of the forest to apprehend the offenders.

It may be held every third year ; and forty days' notice ought to be given

of its sitting. This court may fine and imprison for offences within the

forest (w), it being a court of record : and therefore a writ of error lies from

hence to the court of king's bench, to rectify and redress any mal-adminis-

trations of justice (n) ; or the chief justice in eyre may adjourn any mat-

ter of law into the court of king's bench (o). These justices in eyre were
instituted by king Henry II., a. d. 1184(7?) (2); and their courts were
formerly very regidarly held ; but the last court of justice-seat of any note

was that holden in the reign of Charles I., before the earl of Holland; the

rigorous proceedings at which are reported by sir William Jones. After the

restoration another was held, pro forma only, before the earl of Oxford (q) ;

but since the aera of the revolution in 1 688, the forest laws have fallen

into total disuse, to the great advantage of the subject (3).

II. A second species of restricted courts is that of commissioners of

sewers (4). This- is a temporary tribunal, erected by virtue of a commis-

sion under the greztt seal ; which formerly used to be granted pro re nata

at the pleasure of the crown (r), but now at the discretion and nomination

of the lord chancellor, lord treasurer, and chief justices, pursuant to the sta-

tute 23 Hen. VIII. c. 5. Their jurisdiction is to overlook the repairs of

sea banks and sea walls ; and the cleansing of rivers, public streams,

ditches, and other conduits, whereby any waters are carried ofT: and is

confined to such county or particular district as the commission shall ex-

pressly name. The commissioners are a court of record, and may fine

and imprison for contempt [s) (5) ; and in the execution of their duty may
proceed by jury, or upon their own view, and may take order for

the removal of any annoyances, or the *safeguard and conserva- [ *74
]

tion of the sewers within their commission, either according to the

laws and customs Of Romney-marsh (?), or otherwise at their own discre-

et) 4 Inst. 291. is) Sid. 145.

(0 Stat. 1 Eiw. III. c. 8. 7 Ric. II. c. 4. (t) Romney-marsh, in the county of Kent,a tract

(wi) 4 Inst. 313. containing 24,000 acres, is governed by certain an-

{») Ibid. 237. cient and equitable laws of sewers, composed by
(o) Ibid. 235. Henry de Bathe, a venerable judge in the reign of

(p) Hoveden. king Henry the Third ; from which laws all com-
(?) North's Life of Lord Guildford, 45. missionej-s of sewers in England may receive light

(r) P. N. B. 118. , and direction. (4 Inst. 276.)

(2) By the 57 Geo. III. c. 61. the offices of enforced the odious forest laws, as a source of

these justices are alwli-shed on (he termination revenue independent of the parliament.

of their then existing interests ; and the sala- (4) See in general, Bac. Ab. Courts, Court
ries of the iiitolishod offices are" to make part of Commissioners of Sewers; Com. Dig.

of the consolidated fund. Sewers. For the law reUtine to sewers in

(3) All the forests which were made after general, and the jurisdiction of this court, sec

the conquest, exrrpt New Forest in Hamp- Callis on Sewers, which is considered a work
shire, created by William the Conqueror, were of very good authority. 2 T. R. 365.

disafforested by the charta de foretta. The (5) This must be taken to mean officers of

forest of Hampton-court was established by the court, as the court cannot imprison, for a
the authority of parliament in the reign of contempt, a person not being sucn officer. I

Hen. VIII. The number of forests in Eng- Sid. 145.

Und is sixty-nine. 4 Inst. 319. Charles I.
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tion. They may also assess such rates, or scots, upon the owners of lands

within their district, as they shall judge necessary ; and, if any person re-

fuses to pay them, the commissioners may levy the same by distress of his

goods and chattels ; or they may, by statute 23 Hen. YIII. c. 5. sell his

freehold lands (and by the 7 Ann. c. 10. his copyhold also) in order to

pay such scots or assessments. But their conduct is under the control of

the court of king's bench, which will prevent or punish any illegal or ty-

rannical proceedings {u). And yet in the reign of king James I. (8 Nov.

1616), the privy council took upon them to order, that no action or com-
plaint should be prosecuted against the commissioners, unless before that

board ; and committed several to prison who had brought such actions at

common law, till they should release the same : and one of the reasons for

discharging sir Edward Coke from his office of lord chief justice was for

countenancing those legal proceedings (v). The pretence for which arbi-

trary measures was no other than the tyrant's plea (w), of the necessity of

unlimited powers in Works of evident utility to the public, " the supreme
reason above all reasons, which is the salvation of the king's lands and

people." But now it is clearly held, that this (as well as all other inferior

jurisdictions) is subject to the discretionary coercion of his majesty's court

of king's bench (x).

III. The court of policies of insurance, when subsisting, is erected in the

pursuance of the statute 43 Eliz. c. 12. which recites the immemorial
usage of policies of assurance, " by means whereof it cometh to

[ *75
] pass, upon the loss or perishing *of any ship, there followeth not

the undoing of any man, but the loss lighteth rather easily upon
many than heavy upon few, and rather upon them that adventure not,

than upon those that do adventure : whereby all merchants, especially

those of the younger sort, are allured to venture more willingly and more
freely : and that heretofore such assurers had used to stand so justly and

precisely upon their credits, as few or no controversies had arisen there-

upon ; and if any had grown, the same had from time to time been ended

and ordered by certain grave and discreet merchants appointed by the

lord mayor of the city of London ; as men by reason of their experience

fittest to understand and speedily decide those causes:" but that of late

years divers persons had withdrawn themselves from that course of arbi-

tration, and had driven the assured to bring separate actions at law against

each assurer : it therefore enables the lord chancellor yearly to grant a

standing commission to the judge of the admiralty, the recorder of London,
two doctors of the civil law, two common lawyers, and eight merchants

;

any three of which, one being a civilian or a barrister, are thereby and by
the statute 13 & 14 Car. II. c. 23. empowered to determine in a summary
way all causes concerning policies of assurance in London, with an ap-

peal (by way of bill) to the court of chancery. But the jurisdiction being
somewhat defective, as extending only to London, and to no other assur-

ances but those on merchandise (y), and to suits brought by the assured

only, and not by the insurers (0), no such commission has of late years is-

sued (6) : but insurance causes are now usually determined by the ver-

(m) Cro. .Tac. 336. (a:) i Vent. 66. Salk. 146.
(v) Moor, 825, 826. See pag, 55. (y; Stvl. 166.

(w) Milt, parad. lost, iv. 393. (z) i Show. 396.

(6) And, as another reason for this, it should bar to another action for the same cause in

be observed that, a reeovery in this court is no the superior court. 2 Sid. 121.
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diet of a jury of merchants, and the opinion of the judges in case of any le-

gal doubts ; whereby the decision is more speedy, satisfactory, and final :

though it is to be wished, that some of the parliamentary powers, invested

in these commissioners, especially for the examination of witnesses, either

beyond the seas or speedily going out of the kingdom («), could at present

be adopted by the courts of Westminster-hall, without requiring the con-

sent of parties.

*IV. The court of the marshalsea, and the palace-court at West- [ *76 ]

minster, though two distinct courts, are frequently ^confounded to-

gether. The former was originally holden before the steward and mar-

shal of the king's house, and was instituted to administer justice between

the king's domestic servants, that they might not be drawn into other

courts, and thereby the king lose their service (b). It was formerly held

in, though not a part of, the aularegis (c) ; and, when that was subdivided,

remained a distinct jurisdiction : holding plea of all trespasses committed

within the verge of the court, where only one of the parties is in the king's

domestic service (in which case the inquest shall be taken by a jury of the

country), and of all debts, contracts, and covenants, where both of the con-

tracting parties belong to the royal household ; and then the inquest shall

be composed of men of the household only {d). By the statute of 13 Ric.

II. St. 1. c. 3. (in affirmance of the common law) (e), the verge of the

court in this respect extends for twelve miles round the king's place of re-

sidence (/). And, as this tribunal was never subject to the jurisdiction of

the chief justiciary, no writ of error lay from it (though a court of record)

to the king's bench, but only to parliament (g), till the statutes of 5 Edw.
III. c. 2. and 10 Edw. III. st. 2. c. 3. which allowed such writ of error be-

fore the king in his palace. But this court being ambulatory, and obliged

to follow the king in all his progresses, so that by the removal of the house-

hold, actions were frequently discontinued (h), and doubts having arisen as

to the extent of its jurisdiction (i), king Charles I. in the sixth year of his

reign, by his letters patent erected a new court of record, called the curia

palatii or palace-court, to be held before the steward of the house-

hold and knight-marshal, and the steward of the court, *or his [ *77
]

deputy ; with jurisdiction to hold plea of all manner of personal

actions whatsoever, whieh shall arise between any parties within twelve

miles of his majesty's palace at Whitehall (k) (7). The court is now held

once a week, together with the ancient court of marshalsea, in the borough

of Southwark (8) : and a writ of error lies from thence to the court of

king's bench. But if the cause is of any considerable consequence, it is

usually removed on its first commencement, together with the custody of

the defendant, either into the king's bench or common pleas, by a writ of

habeas corpHs cum causa : and the inferior business of the court hath of late

(o) Stat. 13 & 14 Car. 11. c. 22, .^ 3 & 4. three furlongs, three acres, rune feet, nine palms>
{b) 1 Bulslr. 211. and nine barley-corns ; as appears from a fragment
(c) Fiet. /. 2, c. 2. ofthe textus Roffensis cited in Dr. Ilickes's dinertat.
id) Artie, sup. cart. 28 Ed. I. c. 3. Stat. 5 Edw. epistol. 1 14.

III. c. 2. 10 Edw. III. St. 2, c. 2. (g) 1 Bulstr. 211. 10 Rep. 79.

(«) 2 Inst. M8. (h) F. N. B. 241. 2 Inst. M8.
(/) By the ancient Saxon constitution, the pax (t) 1 Bulstr. 208.

regia, or privilege of the king's palace, extended (*) 1 Sid. 180. Salk. 439.
from his palace gate to the distance of three miles,

^7) The charter under which the court now where both the parties happen to be of the

exists, appears to have been granted A. R. 16 household ; such causes being properly cog-

Car. II. The court has no jurisdiction within nizable by the court of marshalsea.

the city of London, and none over causes (8) Now in Scotland-yard, Whitehall.
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years been much reduced, by the new courts of conscience erected in the

environs of London ; in consideration of which the four counsel belonging

to these courts had salaries granted them for their lives by the statute 23
Geo. 11. c.27.

V. A fifth species of private courts of a limited, though extensive, juris-

diction, are those of the principality of Wales ; which, upon its thorough

reduction, and the settling of its polity in the reign of Henry the Eighth

(Z), were erected all over the country
;
principally by the statute 34 & 35

Hen. VIII. c. 26, though much had been before done, and the way pre-

pared by the statute of Wales, 12 Edw. I. and other statutes. By the

statute of Henry the Eighth before-mentioned, courts-baron, hundred, and

county courts are there established as in England. A session is also to be

held twice in every year in each county, by judges (m) appointed by the

king, to be called the great sessions of the several counties in Wales : in

which all pleas of real and personal actions shall be held, with the same
form of process and in as ample a manner as in the court of common pleas

at Westminster {n) : and writs of error shall lie from judgments therein (it

being a court of record) to the court of king's bench at Westminster. But

the ordinary original writs of process of the king's courts at Westminster

do not run into the principality of Wales (o) (9) : though

[ *78 ] *process of execution does {p) ; as do also prerogative writs, as

writs of certiorari, quo minus, mandamus, and the like {q). And
even in causes between subject and subject, to prevent injustice through

family factions or prejudices, it is held lawful (in causes of freehold at

least, and it is usual in all others) to bring an action in the English courts,

and try the same in the next English county adjoining to that part of

Wales where the cause arises (r), and where the venue is laid. But, on

the other hand, to prevent trifling and frivolous suits, it is enacted by sta-

tute 13 Geo. III. c. 51. that m personal actions, tried in any English coun-

ty, where the cause of action arose, and the defendant resides in Wales,

if the plaintiflT shall not recover a verdict for ten pounds, he shall be non-

suited and pay the defendant's costs, unless it be certified by the judge that

the freehold or title came principally in question, or that the cause was
proper to be tried in such English county. And if any transitory action,

the cause whereof arose and the defendant is resident in Wales, shall be

brought in any English county, and the plaintiff shall not recover a verdict

for ten pounds, the plaintiff shall be nonsuited, and shall pay the defend-

ant's costs, deducting thereout the sum recovered by the verdict (10).

VI. The court of the duchy chamber of Lancaster is another special

jurisdiction, held before the chancellor of the duchy or his deputy, con-

cerning all matter of equity relating to lands holden of the king in right

of the duchy of Lancaster (s) : which is a thing very distinct from the

county palatine (which hath also its separate chancery, for sealing of

writs, and the like) (t), and comprises much territory which lies at a vast

{I) See Book I. introd. i) 4. (o) 2 Roll. Rep. 141.

(ffi) Stat. 18. Eliz. c. 8. (p) 2 Bulstr. 156. 2 Saund. 193. Raym. 206.

(n) See, for farther regulations of the practice of (q) Cro. Jac. 484.

these courts, stat. 5 Eliz. c. 25. 8 Eliz. c. 20. 8 (r) Vaugh. 413. Hard. 66.

Geo. I. c. 25, ^ 6. 6 Geo. II. c. 14. 13 Geo. III. c. (s) Hob. 77. 2 Lev. 24.

51. it) I Ventr. 257.

(9) A latitat now runs into Wales. Dougl. in London to be carried into Wales, the debt,

213. Tidd, 8 ed. 149. . though under 10/. may be sued for in London.

(10) See construction of this act, Tidd, 8 2 Starkie, 33.

ed. index, tit. Wales. If goods be delivered
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rlistance from it ; as particularly a very large di.suict surrounded by

the city of Westminster. The proceedings in this court are the same
as on the equity side in the courts of exchequer and chancery (u) ; so that

it seems not to be a court of record ; and indeed it has been holden that

those courts have a concurrent jurisdiction with the duchy court, and may
take cognizance of the same causes (v).

•VII. Another species of private courts-, which are of a limited local [*7y]

jurisdiction, and have at the same time an exclusive cognizance of

pleas, in matters both of law and equity (m), are those which appertain to

the counties palatine of Chester, Lancaster, and Durham, and the royal

franchise of Ely (x). In all these, as in the principality of Wales, the king's

ordinary writs, issuing under the great seal out of chancery, do not run
;

that is, they are of no force (11). For as originally oil jura regalia were
granted to the lords of these counties palatine, they had of course the sole

administration of justice, by their own judges appointed by themselves and

not by the crown. It would therefore be incongruous for the king to send

his writ to direct the judge of another's court in what manner to admi-

nister justice between the suitors. But when the privileges of these coun-

ties palatine and franchises were abridged by statute 27 Henry VIII. c. 24.

it was also enacted, that all writs ^nd process should be made in the king's

name, but should be teste'd or witnessed in the name of the owner of the

franchise. Wherefore all writs, whereon actions are founded, and which
have current authority here, must be under the seal of the respective fran-

chises ; the two former of which are now united to the crown, and the

two latter under the government of their several bishops. And the judges

of assise, who sit therein, sit by virtue of a special commission from the

owners of the several franchises, and under the seal thereof ; and not by
the usual commission under the great seal of England. Hither also may
be referred the courts of the cinque ports, or five most important havens,

as they formerly were esteemed, in the kingdom ; viz. Dover, Sandwich,
Romney, Hastings, and Hythe ; to which Winchelsea and Rye have been
since added ; which have also similar franchises in many respects (y) with
the counties palatine, and particularly an exclusive jurisdiction (before the

mayor and jurats of the ports), in which exclusive jurisdiction the king's

ordinary writ does not run. A writ of error lies from the mayor and jurats

of each port to the lord warden of the cinque ports, in his court of

Shepway ; and from the court of Shepway to the king's *bench (z). [ *80
]

So likewise a writ of error lies from all the other jurisdictions to

the same supreme court of judicature (a), as an ensign of superiority re-

served to the crown at the original creation of the franchises. And all

prerogative writs (as those of habeas corpus, prohibition, certiorari and man-

(«) 4 Inst. 206. (z) Jenk. 71. Dy^-rsyte de$ eourtes, t. bank le

(V) 1 Chan. Rep. 55. Toth. 145. Hard. 171. roy. 1 Sid. 356.
(w) 4 Inst. 213. 218. Finch. R. 452. {a) Bro. Abr. t. error, 74. 101. Davis. 62. 4 Inst.
(i) See Book I. introd. (> 4. 38. 214. 218.
(y) 1 Sid. 166.

(11) But a latitat may be i.ssued into a As to the direction and service of the process
county palatine, properly directed. Tidd, 8 into these courts, see Tidd's Prac 8 ed. 150.
ed. 149, 150. And on an original writ sued out 167.1036. 1 Brod. & B. 12. To entitle a
in another county, a testatum capias may be party to arrest in these counties, on process
issued into a county palatine for bringing in i.ssuing out of the inferior courts at Westmin-
the defendant. Tidd, Prac. 8 ed. 125. And stcr, by 11 & 12 W. 3. c. 9. s. 2. he must
how to take bail on such capias, see 3 Moore, swear that the debt amounts to 20/. or up-
76. Tidd, 8 ed. 252. But an original cai)ias wards,
cannot regularly issue into it. 1 Moore, 514.

voi. n. 11
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damns) may issue for the same reason to all these exempt jurisdictions (b)

;

because the privilege, that the king's writ runs not, must be intended be-

tween party and party, for there can be no such privilege against the

king (c).

YIII. The stannary courts in Devonshire and Cornwall, for the admi-

nistration of justice among the tinners therein, are also courts of record,

but of the same private and exclusive nature. They are held before the

lord warden and his substitutes, in virtue of a privilege granted to the

workers in the tin mines there, to sue and be sued only in their own courts,

that they may not be drawn from their business, which is highly profit-

able to the public, by attending their law-suits in other courts (d). The
privileges of the tinners are confirmed by a charter, 33 Edw. I. and fully

expounded by a private statute (e), 50 Edw. III. which has since been
explained by a public act, 16 Car. L c. 15. What relates to our present

purpose is only this : that all tinners and labourers in and about the stan-

naries shall, during the time of their working therein bonafide, be privileg-

ed from suits of other courts, and be only impleaded in the stannary court

in all matters, excepting pleas of land, life, and member. No writ of error

lies from hence to any court in Westminster-hall ; as was agreed by ali

the judges (/) in 4 Jac. I. But an appeal lies from the steward of the

court of the under-Varden ; and from him to the lord-warden ; and thence

to the privy council of the prince of Wales, as duke of Cornwall (g),

when he hath had livery or investiture of the same {h). And from thence

the appeal lies to the king himself, in the last resort (z).

[ *81 ] *IX. The several courts within the city of London
( j), and

other cities, boroughs, and corporations throughout the kingdom,

held by prescription, charter, or act of parliament, are also of the same pri-

vate and limited species. It would exceed the design and compass of our

present inquiries, if I were to enter into a particular detail of these, and to

examine the nature and extent of their several jurisdictions. It may in

general be sufficient to say, that they arose originally from the favour

of the crown to those particular districts, wherein we find them erected,

upon the same principle that hundred-courts, and the like, were establish-

ed ; for the convenience of the inhabitants, that they may prosecute their

suits and receive justice at home : that, for the most part, the courts at

Westminster-hall have a concurrent jurisdiction with these, or else a su-

perintendency over them (A), and are bound by the statute 19 Geo. IIL
c. 70. (12) to give assistance to such of them as are courts of record, by
issuing writs of execution, where the person or effects of the defendant are

not within the inferior jurisdiction : and that the proceedings in these spe-

cial courts ought to be according to the course of the common law, unless

otherwise ordered by parliament ; for though the king may erect new
courts, yet he cannot alter the established course of law.

But there is one species of courts, constituted by act of parliament, in

(6) 1 Sid. 92. courts, holden before their steward or judge ; from
(c) Cro. Jac. 543. which a writ of error lies to the court ofhustings^

Id) 4 liist. 232. before the mayor, recorder, and sheriffs ; and from
(e) See this at length in 4 Inst. 232. thence to justices appointed by the king's commis-

(/ ) 4 Inst. 231. sion, who used to sit in the church of St. Martin le

ig) Ibid. 230. grand. (F. N. B. 32.) And from the judgment of
(h) Bulstr. 183. those justices a writ of error hes immediately to

{%) Doderidge, Hist, of Comw. 94. the house of lords.

( j) The chief of those in London are the sheriffs' ( jfc) SaDc. 144. 263.

(12) The 57 Geo. III. c. 101. continued this act, and see cases Tidd's Prac. 8th ed. 401, 2.
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the city of London, and other trading and populous districts, which in their

proceedings so vary from the course of common law, that they may de-

serve a more particular consideration. I mean the courts of requests, or

courts of conscience, for the recovery of small debts (13). The first of

these was established in London, so early as the reign of Henry the

Eighth, by an act of their common council ; which however was certainly

insufficient for that purpose and illegal, till confirmed by statute 3 Jac. I.

c. 15. which has since been explained and amended by statute 14 Geo. IL
0. 10. (14). The constitution is this : two aldermen, and four commoners,
sit twice a week to hear all causes of debt not exceeding the

•value of forty shillings ; which they examine in a summary [ *82
]

way, by the oath of the parties or other witnesses, and make such

order therein as is consonant to equity and good conscience. The time

and expense of obtaining this summary redress are very inconsiderable,

which make it a great benefit to trade ; and thereupon divers trading

towns and other districts have obtained acts of parliament, for establishing

in them courts of conscience upon nearly the same plan as that in the city

of London (15).

The anxious desire that has been shewn to obtain these several acts,

proves clearly that the nation in general is truly sensible of the great in-

convenience arising from the disuse of the ancient county and hundred
courts ; wherein causes of this small value were always formerly decided,

with very little troul^le and expense to the parties. But it is to be feared,

that the general remedy which of late hath been principally applied to this

inconvenience (the erecting these new jurisdictions) may itself be attended

in time with very ill consequences : as the method of proceeding therein

is entirely in derogation of the common law ; as their large discretionary

powers create a petty tyranny in a set of standing commissioners ; and as

the disuse of the trial by jury may tend to estrange the minds of the peo-

ple from that valuable prerogative of Englishmen, which has already been
more than sufficiently excluded in many instances. How much rather is

it to be wished, that the proceedings in the county and hundred cour**

could again be revived, without burdening the freeholders with too fre-

quent and tedious attendances ; and at the same time removing the delays

that have insensibly crept into their proceedings, and the power that either

party have of transferring at pleasure their suits to the courts at Westmin-
ster ! And we may with satisfaction observe, that this experiment has

been actually tried, and has succeeded in the populous county oi' Middle-

sex ; which might serve as an example for others. For by statute 23 Geo.

H. c. 33, it is enacted, 1. That a special county-court should be

held, at least once a month, in every hundred jI the county of *Mid- [ *83
]

dlesex, by the county-clerk. 2. That tvtjlve freeholders of that

hundred, qualified to serve on juries, ^nd struck by the sherifl^, shall be

summoned to appear at such court i'y rotation ; so as none shall be sum-
moned oftener than once a year. 3. That in all causes not exceeding the

(13) See all the acts and cases thereon, re- debt does not exceed 20». shall be committed
lating to courts of requests, ably collected in to prison for more than twenty days, and if the

Tid<fs Prac. 8 ed. 989 to 996. debt does not exceed 40*. for more than forty

(14) The act is still further extended by the days ; unless it be proved to the satisfaction

39 & 40 Geo. III. c. 104. See Tidd's Prac. of the court, that he has money or goods which
8 ed. 989. he fraudulently conceals, and in the first casa

(15) By the 25 Geo. III. c. 45. and 26 Geo. the imprisonment may be extended to thirty

III. c, 38. no debtor or defendant, in any court days, and in the latter to sixty.

for tlia recovery of small debts, where th*
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value of forty shillings, fhe county-clerk and twelve suitors shall proceed

in a summary way, examining the parties and witnesses on oath, without

the formal process anciently used : and shall make such order therein as

they shall judge agreeable to conscience. 4. That no plaints shall be re-

moved out of this court, by any process whatsoever ; but the determination

herein shall be final. 5. That if any action be brought in any of the su-

perior courts against a person resident in Middlesex, for a debt or contract,

upon the trial whereof the jury shall find less than 40^. damages, the

plaintiff shall recover no costs, but shall pay the defendant double costs ;

unless upon some special circumstances, to be certified by the judge who
tried it. 6. Lastly, a table of very moderate fees is prescribed and set

down in the act ; which are not to be exceeded upon any account what-

soever. This is a plan entirely agreeable to the constitution and genius of

the nation : calculated to prevent a multitude of vexatious actions in the

superior courts, and at the same time to give honest creditors an opportu-

nity of recovering small sums ; which now they are frequently deterred

from by the expense of a suit at law : a plan which, one would think,

wants only to be generally known, in order to its universal reception.

X. There is yet another species of private courts, which I must not

pass over in silence : viz. the chancellor's courts in the two universities of

England (16). Which two learned bodies enjoy the sole jurisdiction, in

exclusion of the king's courts, over all civil actions and suits whatsoever,

when a scholar or privileged person is one of the parties ; excepting in

such cases where the right of freehold is concerned. And these by the

university charter they are at liberty to try and determine, either according

to the common law of the land, or according to their own local customs, at

their discretion ; which has generally led them to carry on their

[ *84
] process in a *course much conformed to the civil law, for reasons

sufficiently explained in a former book (/).

These privileges were granted, that the students might not be distracted

from their studies by legal process from distant courts, and other forensic

avocations. And privileges of this kind are of very high antiquity, being

generally enjoyed by all foreign universities as well as our own, in conse-

quence ^I apprehend) of a constitution of the emperor Frederick, a. d.

1158 (m). But as to England in particular, the oldest charter that I have

(I) Book I . introd. g 1

.

(m) Cod. 4, tit. 13. ^^^
(16) As the object of vVie privilege is, that claim of the vice-chancellor on behalf of the

students and others conneued with the uni- chancellor, masters, and scholars of the uni-

versities should Tiot be distrt<;ted from the versity, entered on the roll in due form, set-

studies and duties lo be there pt.rformed, the ting out their jurisdictions under charters con-
party prpceeded against must in general be a firmed by statute, and averring that the cause
resident member of the university, a^^d that of action arose within such jurisdiction. 12
fact must be expressly sworn, or be coUt^ted East, 12. And claim of conusance by the
from the affidavit. The privilege of Caw- university of Oxford was allowed in an action

bridge differs from that of Oxford : in the for- of trespass in K. B. against a proctor, a pro-

mer, it only extends to causes of action aceru- p-bctor, and the marshal of the university ;

ing in the town apd its suburbs ; but in Ox- thc^igh the affidavit of the latter, describing

ford it extends to all personal causes arising him as of a parish in the suburbs of Oxford,

any where. R. T. Hardw. 241. 2 Wils. 406. only verified that he then was, and had been
Bac. Ab. Universities. The claim of conu- for the las'i fourteen years, a common servant

sance must be made in due form, and in due of the university, called marshal of the univer-

time. 2 Wils. 406. Claim of conusance of sity, and that he was sued for an act done by
an action of trespass, brought in K. B. against him in the discharge of his duty, and in obe-.

a resident member of the university of Cam- dience to the orders of the other two defend-"

firidge, for a cause of action verified by affida- ants, without stating that he resided withia

vit not to have arisen within the town and sub- the university, or was matriculated. 15 East^

urbs of Cambridge, was allowed upon ttie 634.
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seen, containing this grant to the university of Oxford, was 28 Hen. III.

A. D. 1241. And the same privileges were confirmed and enlarged by
almost every succeeding prince down to Henry the Eighth; in the four-

teenth year of whose reign the largest and most extensive charter of all

was granted. One similar to which was afterwards granted to Cambridge
in the third year of queen Elizabeth. But yet, notwithstanding these

charters, the privileges granted therein, of proceeding in a course different

from the law of the land, were of so high a nature, that they were held to

be invalid ; for though the king might erect new courts, yet he could not

alter the course of law by his letters patent. Therefore in the reign of

queen Elizabeth an act of parliament was obtained (n), confirming all the

charters of the two universities, and those of 14 Hen. VIH. and 3 Eliz.by

name. Which blessed act, as sir Edward Coke entitles it (o), established

this high privilege without any doubt or opposition (p) : or, as sir Matthew
Hale {q) very fully expresses the sense of the common law and the opera-

tion of the act of parliament, " although king Henry the Eighth, 14 ^. R.
sui, granted to the university a liberal charter, to proceed according to the

use of the university ; viz. by a course much conformed to the civil law,

yet that charter had not been sufficient to have warranted such proceed-

ings without the help of an act of parliament. And therefore in

13 Eliz. *an act passed, whereby that charter was in effect enact- [ *85
]

ed ; and it is thereby that at this day they have a kind of civil

law procedure, even in matters that are of themselves of common law cog-

nizance, where either of the parties is privileged."

This privilege, so far as it relates to civil causes, is exercised at Oxford
in the chancellor's court ; the judge of which is the vice-chancellor, his

deputy or assessor. From his sentence an appeal lies to delegates ap-

pointed by the congregation ; from thence to other delegates of the house
of convocation ; and if they all three concur in the same sentence it is final

at least by the statutes of the university (r), according to the rule of the

civil law (s). But, if there be any discordance or variation in any of the

three sentences, an appeal lies in the last resort to judges delegates ap-

pointed by the crown under the great seal in chancery.

I have now gone'through the several species of private, or special courts,

of the greatest note in the kingdom, instituted for the local redress of pri-

vate wrongs ; and must, in the close of all, make one general observation

from sir Edward Coke {t) : that these particular jurisdictions, derogating

from the general jurisdiction of the courts of common law, are ever strictly

restrained, and cannot be extended farther thaii the express letter of their

privileges will most explicitly warrant (17).

(«) IJ EUz. c. 29. (g) Hist. C. L. 33.
(o) 4 Inst. 227. (r) Tt^ 21, « 19.

(P) Jenk. Cent. 2. pi. 88. Cent. 3. pi. 33. Hard. (s) Cod. 7. 70. 1.

504. Godbolt. 201. (0 2 Inst. 543.

(17)-2Wils.408,9.
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CHAPTER VII.

OF THE COGNIZANCE OF PRIVATE WRONGS.

We are now to proceed to the cognizance of private wrongs ; that is,

to consider in which of the vast variety of courts, mentioned in the three

preceding chapters, every possible injury that can be offered to a man's

person or property is certain of meeting with redress.

The authority of the several courts of private and special jurisdiction, or

of what wrongs such courts have cognizance, was necessarily remarked

as those respective tribunals were enumerated ; and therefore need not be

here again repeated ; which will confine our present inquiry to the cogni-

zance of civil injuries in the several courts of public or general jurisdiction.

And the order, in which I shall pursue this inquiry, will be by shewing

:

1. What actions may be brought, or what injuries remedied, in the eccle-

siastical courts. 2. What in the military. 3. What in the maritime.

And, 4. What in the courts of common law.

And, with regard to the three first of these particulars, I must beg leave

not so much to consider what hath at any time been claimed or pre-

tended to belong to their jurisdiction, by the officers and judges of those re-

spective courts ; but what the common law allows and permits to be

so. For these eccentrical tribunals (which are principally guided by
the rules of the imperial and canon laws), as they subsist and

[ *87 ] are *admitted in England, not by any right of their own (a), but

upon bare sufferance and toleration from the municipal laws,

must have recourse to the laws of that country wherein they are thus

adopted, to be informed how far their jurisdiction extends, or what causes

are permitted, and what forbidden, to be discussed or drawn in question

before them. It matters not, therefore, what the pandects of Justinian, or

the decretals of Gregory, have ordained. They are here of no more in-

trinsic authority than the laws of Solon and Lycurgus : curious perhaps

for their antiquity, respectable for their equity, and frequently of admirable

use in illustrating a point of history. Nor is it at all material in what light

other nations may consider this matter of jurisdiction. Every nation must

and will abide by its own municipal laws ; which various accidents con-

spire to render different in almost every country in Europe. We permit

some kinds of suits to be of ecclesiastical cognizance which other nations

have referred entirely to the temporal courts ; as concerning wills and suc-

cessions to intestates' chattels : and perhaps we may, in our turn, prohibil

them from interfering in some controversies, which on the continent may
be looked upon as merely spiritual. In short, the common law of England

is the one uniform rule to determine the jurisdiction of our courts : and, if

any tribunals whatsoever attempt to exceed the limits so prescribed them,

the king's courts of common law may and do prohibit them ; and in some
<;ases punish their judges (h).

Having premised this general caution, I proceed now to consider,

I. The wrongs or injuries cognizable by the ecclesiastical courts. I

ia) See Book I. introd. ^ 1. (() Hal. Hist. C. L. c. 2.
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moan such as are offered to private persons or individuals (1) ; which are

cognizable by the ecclesiastical court, not for reformation of the offender

himself or party injuring {pro salute animae^ as is the case with immorali-

ties in general, when unconnected with private injuries), but for the sake

of the party injured^ to make him a satisfaction and redress for

•the damage which he has sustained. And these I shall reduce [ •SS ]

under three general heads ; of causes pecuniary^ causes matrimo-

nialf and causes testamentary.

1. Pecuniary causes, cognizable in the ecclesiastical courts, are such as

arise either from the withholding ecclesiastical dues, or the doing or neg-

lecting some act relating to the church, whereby some damage accrues to

the plaintiff; towards obtaining a, satisfaction for which he is permitted to

institute a suit in the spiritual court.

The principal of these is the subtraction or withholding of tithes from

the parson or vicar, whether the former be a clergyman or a lay appropria-

tor (c). But herein a distinction must be taken : for the ecclesiastical

courts have no jurisdiction to try the right of tithes unless between spirit-

ual persons (d) ; but in ordinary cases, between spiritual men and lay men,

are only to compel the payment of them, when the right is not disputed («).

By the statute or rather writ (/) of circumspecte agatis [g), it is declared

that the court christian shall not be prohibited from holding plea, " si rector

petal versus parochianos oblationes et decimas debitas et consuetas ;" so that if

any dispute arises whether such tithes be due and accustomed, this cannot

be determined in the ecclesiastical court, but before the king's courts ofthe

common law ; as such question affects the temporal inheritance, and the

determination must bind the real property. But where the right does not

come into question, but only the/ac?, whether or no the tithes allowed to be

due are really subtracted or withdrawn, this is a transient personal injury,

for which the remedy may properly be had in the spiritual court ; viz. the

recovery of the tithes, or their equivalent. By statute 2 & 3 Edw. VI. c.

13. it is enacted, that if any person shall carry off his predial tithes

(viz. of corn, hay, or the like), before the tenth part *is duly set [ *89 ]

forth, or agreement is made with the proprietor, or shall willingly

(c) Stat. 32 Hen. VIII. c. 7. (e) 2 Inst. 364. 489, 490.

(d) 2 Roll. Abr. 309, 310. Bro, Abr. c. jurisdic- (/) See Barrington, 123. 3 Pryn. Rec. 336.

tioH, 83. (g) 13 Edw. I. st. 4. or rather 9 Edw. II.

(1) See in general, Bac. Ab. tit. Courts Ec- which impute an offence, merely cognizable
clesiastical, D. & til. Slander ; Com. Dig. in a spiritual court, may be punished in that

Prohibition ; where see G. when the ecclesi- court ; as calling a person heretic, adulterer,
astical court has jurisdiction and when not. fornicator, whore, &c. ; but if the words are
The ecclesiastical court has no jurisdiction coupled with others for which an action at haw
over trusts, and therefore where a party sued would lie, as calling a woman a whore and a
as a trustee, was arrested on a writ de con- thief, the ecclesiastical court has no jurisdic
tumace capiendo, the court of K. B. discharged tion, and a prohibition lies. 2 Rol. Ab. 297. 1.

him out of custody. 1 B. & C. 655. Sid. 404. 3 Mod. 74. 1 Hagg. Rep. 463. in
Suits for defamation may be added to the notes. So a suit cannot be instituted in the

three heads above considered : as to these in spiritual court for a written libel, because any
eeneral, see Bum Ecc. L. Defamation ; Com. slander of a person reduced into writing, and
Dig. Prohibition, G. 14 ; Bac. Ab. Slander, T. which can be the subject of any proceeding, is

U. ;
Stark, on Slander, 32. 474. Words im- actionable or indictable. Comb. 71. Bac.AU

puting an ofTencn, merely spiritual, are not in Courts Ecclesiastical, D. The power of the
themselves actionable at law, unless followed ecclesiastical court is confined to the infliction
by special damage, and the party slandered of penance pro salute animse, and awarding
can only institute a suit in the spiritual court

;

costs, and does not extend to the awarding
and though the law discourages suits of this damages to the injured party. 4 Ck). 20. 2
kind, yet redress for the insult and injury is Inst. 492.
not denied. 2 Phil. Ec. Cases, 106. Word*
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withdraw his tithes of the same, or shall stop or hinder the proprietor of

the tithes or his deputy from viewing or carrying them away; such offend^

er shall pay double the value of the tithes, with costs to be recovered be-

fore the ecclesiastical judge, according to the king's ecclesiastical laws.

By a former clause of the same statute, the treble value of the tithes, so

subtracted or withheld, may be sued for in the temporal courts, which is

equivalent to the double value to be sued for in the ecclesiastical. For one
may sue for and recover in the ecclesiastical courts the tithes themselves,

or a recompense for them, by the ancient law ; to which the suit for the

double value is superadded by the statute. But as no suit lay in the tern-'

poral courts for the subtraction of tithes themselves, therefore the statute

gave a treble forfeiture, if sued for there ; in order to make the course of

justice uniform, by giving the same reparation in one court as in the

other (/^) (2). However, it now seldom happens that tithes are sued for at

all in the spiritual court ; for if the defendant pleads any custom, modus,

composition, or other ipatter whereby the right of tithing is called in ques-

tion, this takes it out of the jurisdiction of the ecclesiastical judges : for

the law will not suffer the existence of such a right to be decided by the

sentence of any single, much less an ecclesiastical, judge ; without the

verdict of a jury. But a more summary method than either of recovering

small tithes under the value of 40^. is given by statute 7 & 8 W. III. c.

6. by complaint to two justices of the peace ; and, by another statute of

the same year, c. 34. the same remedy is extended to all tithes withheld by
quakers under the value of ten pounds (3).

Another pecuniary injury, cognizable in the spiritual courts, is the non"

payment of other ecclesiastical dues to the clergy; as pensions, mortuaries,

compositions, offerings, and whatsoever falls under the denomination of sur-

plice-fees, for marriages or other ministerial offices of the church:

[ *90 ] all which injuries are redressed by a decree for their actual *pay-

ment. Besides which, all offerings, oblations, and obventions not

exceeding the value of 40^ may be recovered in a summary way before

two justices of the peace (i). But care must be taken that these are real

and not imaginary dues ; for, if they be contrary to the common law, a
prohibition will issue out of the temporal courts to stop all suits concerning

them. As where a fee was demanded by the minister of the parish for the

baptism of a child, which was administered in another place (k) ; this,

however authorized by the canon, is contrary to common right : for of

common right, no fee is due to the minister even for performing such
branches of his duty, and it can only be supported by a special custom (/)

;

but no custom can support the demand of a fee without performing them
at all.

(h) 2 Inst. 250. (i) Salk.332.

(t) Stat. 7 & 8 W. III. c. 6. (I) Ibid. 334. Lord Raym. 450. 1558. Figz. 56,

(2) This statute enacts, that every person pasture, and that it was never known to pay
shall justly divide, set out, yield, and pay all in predial tithe, was not sufficient to defeat

manner of predial tithes in such manner as the action. The same action might also be
they have been of right yielded and paid with- supported to recover tithes of lands enclosed

in forty years, or of right or custom ought to out of wastes, which never paid tithes before,

have been paid, before the making of that act, Mitchell v. Walker, 5 T. R. 260.

under the forfeiture of treble value of the (3) The 53 Geo. III. c. 127. extends the ju-

tithes so carried away.—And in an action upon risdiction of the two justices to tithes, obla-

this statute, in which the declaration stated tions, and compositions, of the value of 10/.

;

that the tithes were within forty years before and in respect of tithes and church-rates, due-

the statute yielded and payable, and yielded from quakers, to 50/., see statute and proceed-
,

and paid, it was held that evidence that the ings. Bum J. Tithes. The 54 Geo. III. c. 68".

land had been as far as any witness knew in extends the same provisions to Ireland.
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Torfees also, settled aiul acknowledged to be due to the officers of the

Ecclesiastical courts, a suit will lie therein : but not if the right of the fees

is at all disputable ; for then it must be decided by the common law (m).

It is also said, that if a curate be licensed, and his salary appointed by the

bishop, and he^e not paid, the curate has a remedy in the ecclesiastical

court (n) ; but, if he be not licensed, or hath no such salary appointed, or

hath made a special agreement with the rector, he must sue for a satisfac-

tion at common law (o) ; either by proving such special agreement, or else

by leaving it to a jury to give damages upon a quantuin meruit, that is, in

consideration of what he reasonably deserved in proportion to the service

performed (4).

Under this head of pecuniary injuries may also be reduced the several

matters of spoliation, dilapidations, and neglect of repairing the church
and things thereunto belonging ; for which a satisfaction may be sued
for in the ecclesiastical court.

Spoliation is an injury done by one clerk or incumbent to an-

other, in taking the fruits of his benefice without any *right there- [ *91
}

unto, but under a pretended title. It is remedied by a decree to

account for the profits so taken. This injury, when the jus patronatus or

right of advowson doth not come in debate, is cognizable in the spiritual

court : as if a patron first presents A to a benefice, who is instituted and
inducted thereto ; and then, upon pretence of a vacancy, the same patron

presents B to the same living, and he also obtains institution and induction.

Now, if the fact of ,the vacancy be disputed, then that clerk who is kept
out of the profits of the living, whichever it be, may sue the other in the

spiritual court for spoliation, or taking the profits of his benefice. And it

shall there be tried, whether the living were, or were not vacant : upon
which the validity of the second clerk's pretensions must depend (p). But
if the right of patronage comes at all into dispute, as if one patron pre-

sented A, and another patron presented B, there the ecclesiastical court

hath no cognizance, provided the tithes sued for amount to a fourth part of
the value of the living, but may be prohibited at the instance of the patron

by the king's writ of indicavit (q). So also if a clerk, without any colour

of title, ejects another from his parsonage, this injury must be redressed in

the temporal courts : for it depends upon no question determinable 6y the

spiritual law (as plurality of benefices or no plurality, vacancy ot no va"

cancy), but is merely a civil injur}^

For dilapidations, which are a kind of ecclesiastical waste, either -» olun-

tary, by pulling down ; or permissive, by suffering the charoel, parsonage-
house, and other buildings thereunto belonging, to deca; ; an action alsa

lies, either in the- spiritual court by the canon law, ori« the courts of com-
mon law (r), and it may be brought by the successor against the prede-
cessor, if living, or, if dead, then against his execi-cors. It is also said to

be good cause of deprivation, if the bishop, pardon, vicar, or other eccle-

siastical person, dilapidates the buildings, tf cuts down timber grow-

er) 1 Ventr. 185. (f,) ci'Cumspccte agatis ; 13Edw.I.st.4. Artie.
(«) 1 Bum. eccl. Uw, 438. Cleri. s> Edw. II. c. 2. F. N. B. 45.
(o) 1 Freem. 70. /,.) Cart. 284. 3 Lev. 268.

(p) F. N. B. 36. ^
'

(4) That rtch an action is sustainable, see c. 99. under the control of the bishop, and any
Co>v-p. R. 437 ; Dougl. 14 ; Bum Ecc. L. Cu- ai^ement contrary to the act is void, and the
rate. The amount of the salary of a curate of bishop may enforce payment ofarrears of fixed
a non-resident clergyman is, by 57 Geo. III. salary.

Vol. II. 12
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[ *92 ] ing on the patrimony of *tlie church, unless for necessary te*^

pairs (r) : and that a writ of prohibition will also lie against him
in the courts of common law {s). By statute 13 Eliz. c. 10. if any spiri"

tual person makes over or alienates his goods with intent to defeat his suc-

cessors of their remedy for dilapidations, the successor tfhall have sucli

remedy against the alienee, in the ecclesiastical court, as if he were the

executor of his predecessor. And by statute 14 Eliz. c. 11. all money
recovered for dilapidations, shall within two years be employed upon the

buildings, in respect whereof it was recovered, on penalty of forfeiting

double the value to the crown.

As to the neglect of reparations of the church, church-yard, and the

like, the spiritual court has undoubted cognizance thereof (^) ; and a suit

may be brought therein for non-payment of a rate made by the church-

. wardens for that purpose (5). And these are the principal pecuniary in-

juries, which are cognizable, or for which suits may be instituted, in eccle-

siastical courts.

2. Matrimonial causesj or injuries respecting the rights of marriage,

jire another, and a much more undisturbed, branch of the ecclesiastical

jurisdiction. Though, if we consider marriages in the right of mere civil

contracts, they do not seem to be properly of spiritual cognizance (u).

But the Romanists having very early converted this contract into a holy

sacramental ordinance, the church of course took it under her protection,

upon the division of the two jurisdictions. And, in the hands of such able

politicians, it soon became an engine of great importance to the papal

scheme of an universal monarchy over Christendom. The numberless

canonical impediments that were invented, and occasionally dispensed

with, by the holy see, not only enriched the coffers of the church, but gave

it a vast ascendant over princes of all denominations ; whose marriages

were sanctified or reprobated, their issue legitimated, or bastardized, and

the succession to their thrones established or rendered precarious,

[ *93 ] according *to the humour or interest of the reigning pontiff : be-

sides a thousand nice and difficult scruples, with which the clergy

of those ages puzzled the understandings and loaded the consciences of

tht inferior orders of the laity ; and which could only be unravelled and

removed by these their spiritual guides. Yet, abstracted from this uni-

versal influence, which affords so good a reason for their conduct, one

might otherwise be led to wonder, that the same authority, which enjoined

the strictest celibacy to the priesthood, should think them the proper judges
in cavises between man and wife. These causes indeed, partly from the

nature of the injiries complained of, and partly from the clerical method of

treating them (v), soon became too gross for the modesty of a lay tribunal.

And causes matrinjonial are now so peculiarly ecclesiastical, that the

temporal courts will n?,ver interfere in controversies of this kind, unless in

some particular cases. A.s if the spiritual court do proceed to call a mar-
riage in question after the death of either of the parties ; this the courts of

common law will prohibit, bacause it tends to bastardize and disinherit the

(r) 1 Roll. Rep. 86. 11 Rep. 9S. Godb.^59. (v) Some of the impurest books, that are extant
(s) 3 Biilstr. 158. 1 Roll. Rep. 335, in any language, are those written by the popish
(t) Circumspecte agatis. 5 Rep. 66. clergy on the subjects of matrimony and divorce.

(«) Warb. alliance, 173.

(5) The 53 Geo. III. c. 127. gives a sum- be litigated in the ecclesiastical court, the
maiy remedy by two justices for non-payment j-istices are not to proceed. 5 M. & S. 248.
of church-rates not exceeding 10/. If the rate
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i«sue ; who cannot so well defend tlie marriage, as the parties themselves,

when both of them hying might have done {v) (6).

Of matrimonial causes, one of the first and principal is, 1. Causa jacti-

tationis matrimonii ; when one of the parties boasts (7) or gives out that

he or she is married to the other, whereby a common reputation of their

matrimony may ensue. On this ground the party injured may libel the

other in the spiritual court ; and, unless the defendant undertakes and
makes out a proof of the actual marriage, he or she is enjoined perpetual

silence upon that head ; which is the only remedy the ecclesiastical courts

can give for this injury. 2. Another species of matrimonial causes was,
when a party contracted to another "brought a suit in the ecclesiastical

court to compel a celebration of the marriage in pursuance of such con-

tract ; but this branch of causes is now cut off entirely by the act

for preventing clandestine marriages, 26 Geo. II. *c. 33. which [ *94 ]
enacts, that for the future no suit shall be had in any ecclesias-

tical court, to compel a celebration of marriage infacie ecclesiae, for or be-

cause of any contract of matrimony whatsoever (8). 3. The suit for res-

titution of conjugal rights is also another species of matrimonial causes

:

which is brought whenever either the husband or wife is guiky of the

injury of subtraction, or lives sp.parate from the other without any suffi-

cient reason ; in which case the ecclesiastical jurisdiction will compel them
to come together again, if either party be weak enough to desire it, con-

trary to the inclination of the other. 4. Divorces also, of which, and their

several distinctions, we treated at large in a former book (w), are causes

thoroughly matrimonial, and cognizable by the ecclesiastical judge. If it

becomes improper, through some supervenient cause arising ex post facto

y

that the parties should live together any longer ; as through intolerable

cruelty (9), adultery, a perpetual disease, and the like (10) ; this unfitness

or inability for the marriage state may be looked upon as an injury to the

suffering party ; and for this the ecclesiastical law administers the remedy
of separation, or a divorce a mensa et thoro. But if the cause existed pie-

ce) Inst. 614. (w) Book I. ch. 15.

(6) In New-York the court of Chancery cause, when it has become improper or impos-
has cognizance of the subject of marriage, but sible for the parties to live togetner, and that

only so far as to divorce entirely for adultery, intolerable ill temper was there considered to

or to separate a mensa et thoro for the cruelty be a sufficient cause ; a position which, it

of the husband, or to declare the marriage void was submitted by the Editor, was not tenable,

for either of the following causes existing at Upon this interesting subject the reader is

the time of the marriage^ viz. 1. That one of the referred to the eloquent decisions of sir

parties had not attained the age of consent : 2. William Scott, from which it w ill appear,
that one of the parties was then married to that a husband or a wife may sustain a suit

another : 3. or was an idiot or lunatic ; 4. or for a divorce on the ground of cruelty, even in
gave consent through force or fraud : 5. or was a single instance, when it really endangers
physically incapable of entering into the mar- life, limb, or health ; and that even words
riage state. (2 R. S. 142, 146.) menacing such danger are sufficient ground :

(7) But the lx)asting must be malicious. For but that mere insult, irritation, coldness, un-
where Ix)rd Havske had pennitted the party kindness, ill temper, or even desertion, is not
to assume herself to be Lady Hawke in hLs alone a sufficient ground for a divorce. Evans
prc.sencp, and had introduced and acknow- v. Evans, 1 Hagg. Rep. 36. 364. 409. 458. 2
ledged hor to l)e clothed with that character, id. 154. 158. 2 Phil. Ec. C. 132.
the court (iusmissed the suit. Lord Hawke v. (10) It has been determined by the court of
Corri, 2 Dr. Hagg. 220. delegates, that the public infamy of the hus-

(8) And see 4 Geo. IV. c. 76. s. 27. ante, 1 band, arising from a judicial conviction of an
book, 433. note 1. attempt to commit an unnatural crime, is a

(9) We have seen in the first book, pag6 sufficient cause for the ecclesiastical courts to

440, 1. that it is stated, that a divorce a mensa decree a separation a mensa et thoro. Feb.
et thoro, when marriage is just and lawful ab 1794.
initio , is only allowed, for some superrenieat
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vious to the marriage, and was such a one as rendered the marriage un-
lawful ah initio^ as consanguinity, corporal imbecility, or the like ; in this

case the law looks upon the marriage to have been always null and void,

being contracted infraudem legis, and decrees not only a separation from
bed and board, but« vinculo matrimonii itself. 5. The last species of ma-
trimonial causes is a consequence drawn from one of the species of divorce,

that a mensa et thoro ; which is the suit for alimony, a term which signifies

maintenance : which suit the wife, in case of separation, may have against

her husband, if he neglects or refuses to make her an allowance suitable

to their station in life. This is an injury to the wife, and the court chris-

tian will redress it by assigning her a competent maintenance, and compel-

ling the husband by ecclesiastical censures to pay it. But no alimony will

be assigned in case of a divorce for adultery on her part ; for as that

[ *95 ] amounts to a forfeiture of her *dower after his death, it is also a

sufficient reason why she should not be partaker of his estate

when living.

3. Testamentary causes (11) are the only remaining species belonging

to the ecclesiastical jurisdiction (12) ; which, as they are certainly of a

(11) In New-York matters relating to the
estates of deceased persons are decided by the

surrogate. See 2 R. S. 56, &c.
(12) Com. Dig. Prohibition, • G. 16. Al-

though the ecclesiastical courts have by length

of time acquired the original jurisdiction in

rebus testamentariis, courts of equity have ne-

vertheless obtained a concurrent jurisdiction

with them in determinations upon personal be-

quests, as relief in those cases is generally

dependent upon a discovery and an account of

assets. And an executor being considered a

trustee for the several legatees named in the

testament, the execution of trusts is never re-

fused by courts of equity. 1 P. Will. 544.

575. These courts, indeed, in some other in-

stances which frequently occur upon the pre-

sent subject, exercise a jurisdiction in exclu-

sion ©f the ecclesiastical, inasmuch as the re-

lief given by the former, is more efficient than

that administered by the latter. One of these

cases happens, when a husband endeavours to

obtain payment of his wife's legacy, equity will

oblige him to make a proper settlement upon
her, before a decree will be made foj- payment
of the money to him ; but this the ecclesiasti-

cal court cannot do, therefore if the baron libel

in that court for his wife's legacy, the court of

chancery will grant an injunction to stay pro-

ceedings in it, he not having made any set-

tlement or provision for her. 1 Dick. Rep. 373.

Also 1 Atk. 491. 516. 2 Atk. 420. Pre. Ch.
548. S. P. Another of those instances occurs,

when legacies are given to infants ; for equity-

will protect their interests, and give proper di-

rections for securing and improving the fund
for their benefit, which could not be effected

in the ecclesiastical court. 1 Vern. 26. It

has been already observed, that the probate of

wills belongs exclusively to the ecclesiastical

court, except in the instance above adduced

;

whence it follows, that if a probate has been
gjanted of a will obtained by fraud, the eccle-

siastical court alone can revoke it, 2 Vern. 8.

1 P. Wms. 388 ; and a person cannot be con-

ficjed of forging a will of a deceased person

of personal property, until the probate thereof
has been sealed by the ecclesiastical court

.

3 T. R. 127.

Although a court of equity cannot set aside
a will of personal estate, the probate of which
has been obtained from the spiritual court

;

yet the court will interfere when a probate has
been granted, by the fraud of the person ob-
taining it ; and either convert the wrong-doer
into a trustee, in respect of such probate, or
oblige him to consent to a repeal or revoca-
tion of it in the court from which it was grant-
ed. 1 Ves. 119. 284. 287. A court of equity
will also interfere and prevent a person from
taking an undue advantage by contesting the
validity of a probate, when such person has
acted under it, and admittedfacts material to its

validity. 1 Atk. 628.

,
The jurisdiction of the ecclesiastical courts

is confined to testaments merely, or, in other
words, to dispositions of personalty ; if, there-
fore, real lestate be the subject of a devise to

be sold for payment of debts, or portions, these
courts cannot hold plea in relation to such be-
quests, but the proper forum is a court of
equity. Dyer, 151. b. Palm. 120. S. P. But
the ecclesiastical courts' jurisdiction may ex-
tend to affect interests arising out of real pro-

perty, when those interests are less than free-

hold ; as in devises of terms for years, or of
rents payable out of them, for such disposi-

tions relate to chattels real only. 2 Keb. 8.

Cro. J. 279. Buls. 153. If a legatee alter the

nature of his demand, and change it into a
debt or duty, as by accepting a bond from the

executor for payment of the legacy, it seems
that the effect of the transaction will be, either

to deprive the ecclesiastical court of its juris-

diction, or to give an option to the person en-

titled, to sue in that or in a temporal court, at

his discretion. 2 Rol. R. 160. Yelv. 39. 8
Mod. 327.

Cases have occurred in which courts of com-,

mon law have assumed jurisdiction of testa-

mentary matters, and permitted actions to be

instituted for the recovery of legacies, uport
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mere temporal nature (x), may seem at first view a little oddly ranked

amontr matters of a spiritual cognizance. And indeed (as was in some
degree observed in a former book) (y) they were originally cognizable in

the king's courts of conunon law, viz. the county courts (z) ; and after-

wards transferred to the jurisdiction of the church, by the favour of the

crown, as a natural consequence of granting to the bishops the adminis-

tration of intestates' effects.

This spiritual jurisdiction of testamentary causes is a peculiar constitu-

tion of this island ; for in almost all other (even in popish) countries all

matters testamentary are under the jurisdiction of the civil magistrate.

And that this privilege is enjoyed by the clergy in England, not as a mat-

ter of ecclesiastical right, but by the special favour and indulgence of the

municipal law, and as it should seem by some public act of the great

council, is freely acknowledged by Lindewode, the ablest canonist of the

fifteenth century. Testamentary causes, he observes, belong to the ec-

clesiastical courts " de consuetudine AngUae, et super consensu regio et suo'

rum procerum in talibus ab antiquo concesso (a)." The same was, about a

century before, very openly professed in a canon of archbishop Stratford,

viz. that the administration of intestates' goods was " ab olinC granted to

the ordinary, *' consensu regio et magnatum regni AngUae (6)." The consti-

tutions of cardinal Othobon also testify, that this provision " ohm apraelatis

cum approbatione regis et baronum dicitur emanasse (c)." And archbishop

Parker [d), in queen Elizabeth's time, affirms in express words, that origi-

nally in matters testamentary " non ullam habebant episcopi authoritatem,

praeter eam quam a rege acceptam referebant. Jus testamentaproban-

di non *habebant : administrationispotestatem cuique delegare nonpo- [ *96
]

terantr

At what period of time the ecclesiastical jurisdiction of testaments and
intestacies began in England, is not ascertained by any ancient writer :

and Lindewode {e) very fairly confesses, " cujus regis temporibus hoc ordi-

natum sit, non reperioP We find it indeed frequently asserted in our com-
mon law books, that it is but of late years that the church hath had the

probate of wills (/). But this must only be understood to mean that it

hath not always had this prerogative : for certainly it is of very high anti-

(*) Warburt. alliance, 173. (c) cap. 23.

(y) Book II. ch. 32. (d) See 9 Rep. 38.

(z) Hickrs's Disser. Epistolar. p. 8. 58. (c) fol. 263.

(o) Provincial. I. 3, t. 12, fol. 176. (/) Fitz. Abr. tit. testament, pi. 4. 2 Roll. Abr.
(6) Ibid. I. 3, t. 38, fol. 263. 217. fl Rep. 37. Vaugh. 207.

proof of an express assumpsit or undertaking have the power, and are in the constant habit,
h\ the executor to pay them. Sid. 45. il of doing. 5 Term. Rep. K. B. 690. 7 T. R.
M.»<i. 91. Ventr. 120. 2 Lev. 3. Cowp. 284. 667. 2 P. Wm. 641. Peake's C. N. P. 73.
Hut It seems to be the opinion of modern There is one case in the books, where the de-
judgcs, that this jurisdiction extends to cases claration states, that in consideration of a for.

of spfctHr leeacifs nnly ; for when the execu- bearance by the plaintiff to sue, the executor
tor ;i^- • • •'

' , ijue.'jts, the legal inte- promised to pay the legacy, and the court held,
rests , which enable them that the action might be maintained ; but the
to en: law. 3 East R. 120. circumstance of that action being brought on
It st( II.- • r opinion, that when a promise, in consideration of forbearance,
ilip 1<- 1'

V

:ic, but merely a gift shews that it was understood that the bare
out of tiit'A" - . and particularly when po.ssession of assets was not alone sufficient.

a married iwmaa is the legatee, thai a court 5 T. R. 693. 2 Lev. 3. But it has been sug-
of common law will not entertain jurisdiction gested, that it should seem that upon an ex-

the press promise and admission of assets, an ex-

Its ecutor may be sued. 2 Saund. by Patteson,
I

. .< te 137. note a.

justice to ihc parUcit wiucii cuurUi of equity
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quity. Lindewode, we have seen, declares that it was " ah antiquo ;"

Stratford, in the reign of king Edward III., mentions it as " ab olim ordina"

turn ;" and cardinal Othobon, in the 52 Hen. III., speaks of it as an an-

cient tradition. Bracton holds it for clear law in the same reign of Henry
III., that matters testamentary belonged to the spiritual court (g). And,
yet earlier, the disposition of intestates' goods "per visum ecclesiae" was
one of the articles confirmed to the prelates by king John's magna carta (A),

Matthew Paris also informs us; that king Richard I. ordained in Norman-
dy " quod distributio rerum quae in testamento relinquuntur autoritate ecclesiae

jiet" And even this ordinance, of king Richard, was only an introduction

of the same law into his ducal dominions, which before prevailed in this

kingdom ; for in the reign of his father Henry II. Glanvil is express, that

" siquis aliquid dixerit contra testamentum^placitum. illud in curia christianita-

tis audiri debet et terminari (z)." And the Scots book, called regiam majesta'

tern, agrees <verbatim with Glanvil in this point (k).

It appears that the foreign clergy were pretty early ambitious

[ *97 ] of this branch of power ; but their attempts to assume *it on the

continent were effectually curbed by the edict of the emperor Jus-

tin (I), which restrained the institution or probate of testaments (as for-

merly) to the office of the magister census : for which the emperor subjoins

this reason ;
" absurdum etenim clericis est, immo etiam opprobriosum, siperi-

tos se velint ostendere disceptationum esseforensium" But afterwards by the

canon law (m) it was allowed that the bishop might compel by ecclesias-

tical censures the performance of a bequest to pious uses. And therefore,

as that was considered as a cause quae secundum canones et episcopales leges

ad regimen animarumpertinuit, it fell within the jurisdiction of the spiritual

courts by the express words of the charter of king William I., which sepa-

rated those courts from the temporal. And afterwards, when king Henry

I. by his coronation-charter directed that the goods of an intestate should

be divided for the good of his soul (n), this made all intestacies immediately

spiritual causes, as much as a legacy to pious uses had been before. This

therefore, we may probably conjecture, was the sera referred to by Strat-

ford and Othobon, when the king, by the advice of the prelates, and with

the consent of his barons, invested the church with this privilege. And
accordingly in king Stephen's charter it is provided, that the goods of an

intestate ecclesiastic shall be distributed jaro salute animae ejus, ecclesiae con-

silio (6) ; which latter words are equivalent to per visum ecclesiae in the

great charter of king John before mentioned. And the Danes and Swedes

(who received the rudiments of Christianity and ecclesiastical discipline

•from England about the beginning of the twelfth century) have thence

also adopted the spiritual cognizance of intestacies, testaments, and lega-

cies (p).

This jurisdiction, we have seen, is principally exercised with us

,[ *98 ] in the consistory courts of every diocesan *bishop, and in the pre-

rogative court of the metropolitan, originally ; and in the arches

court and court of delegates by way of appeal. It is divisible into three

i)ranches ; the probate of wills, the granting of administrations, and the

(g) I. 5, de exeeptionibus, c. 10. cuniam stuim non dederit vel dare disposuerit, uxor

(ft) cap. 27. edit. Oxon. sua, sive liberi, out parentes et legitimi homines

(i) I. 7, c. 8. «;««» earn pro anJma ejus dividant, sicut eis melius

(k) i. 2, c. 38. visum fuerit. (Text. Roffens. c. 34, p. 51.)

(I) Cod. 1. 3. 41. (o) Lord Lyttlet. Hen. II. vol. i. 536. Heame ad

(m) Decretal. 3. 26. 17. Gilb. Rep. 204, 205. Gul. Neubr. 711.

(h) Si quis baronum seu hominum meorum—pe' (p) Stiemhook, dejure Sueon. I, 3, c. 8.



PRIVATE WRONGS. 73

Bninp for legacies. The two former of wliich, when no opposition is made,
nre granted merely ex officio ct dchito justituie^ and ar(; then the object of
what is called the voluntary, and not the cotitnhtioux jurisdiction. But when
a cavc(tt is entered against proving the will or granting administration, and
a suit thereupon follows to determine either the validity of the testament,

or who hath a right to administer ; this claim and obstruction .by the ad-

verse party are an injury to the party entitled, and as such are remedied
by the sentence of the spiritual court, either by establishing the will or

granting the administration. Subtraction, the withholding or detaining of

legacies, is also still more apparently injurious, by depriving the legatee.'*

of that right, with which the laws of the land and the will of the deceased

have invested them : and therefore, as a consequential part of testamenta-

ry jurisdiction, the spiritual court administers redress herein, by compelhng
the executor to pay them. But in this last case the courts of equity ex-

ercise a concurrent jurisdiction with the ecclesiastical courts, as incident

to some other species of relief prayed by the complainant ; as to compel
the executor to account for the testator's effects, or assent to the legacy,

or the like. For, as it is beneath the dignity of the king's courts to be

mere ancillary to other inferior jurisdictions, the cause, when once
brought there, receives there also its full determination (13).

These are the principal injuries for which the party grieved either

must, or may, seek his remedy in the spiritual courts. But before I en-

tirely dismiss this head, it may not be improper to add a short word con-

cerning the method of proceeding in these tribunals, with regard to the re-

dress of injuries.

It must (in the first place) be acknowledged, to the honour of

the spiritual courts, that though they continue to this *day to de- [ *99
]

cide many questions which are properly of temporal cognizance,

yet justice is in general so ably and impartially administered in those tri-

bunals (especially of the superior kind) and the boundaries of their power
are now so well known and established, that no material inconvenience at

present arises from this jurisdiction still continuing in the ancient channel.

And, should an alteration be attempted, great confusion would probably

arise, in overturning long established forms, and new-modelling a course of

proceedings that has now prevailed for seven centuries.

The establishment of the civil law process in all the ecclesiastical courts

was indeed a masterpiece of papal discernment, as it made a coalition im-
practicable between them and the national tribunals, without manifest in-

convenience and hazard. And this consideration had undoubtedly its

weight in causing this measure to be adopted, though many other causes
conciurred. The time when the pandects of Justinian were discovered
afresh, and rescued from the dust of antiquity, the eagerness with which
they were studied by the popish ecclesiastics, and the consequent dissen-
sions between the clergy and the laity of England, have formerly (q) been
spoken to at large. I shall only now remark upon those collections, that

their being written in the Latin tongue, and referring so much to the will

iq) Book I. introd. ^1.

(13) In addition to th^ relief before the sur- raon law courts if there be assets to pay him,
rosatcor a court '.w New-York, af- and he first execute with sureties a bond of"

tor a year from ti ,f letters testa- indemnity to the executor. (2 R. S. 114, ^ 10»
mentanr or of a'l ; n, the legatee or &c.)
aezt of kin may sue the executor in the com-
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of the prince and his delegated ofRcers of justice, sufficiently recommended'

them to the court of Rome, exclusive of th6ir intrinsic merit. To keep the

laity in the darkest ignorance, and to monopolize the little science, which
then existed, entirely among the monkish clergy, were deep-rooted prin-

ciples of papal policy. And, as the bishops of Rome affected in all points

to mimic the imperial grandeur, as the spiritual prerogatives were mould-

ed on the pattern of the temporal, so the canon law process was formed on

the model of the civil law : the prelates embracing with the utmost ar-

dour a method of judicial proceedings, which was carried on in a language

unknown to the bulk of the people, which banished the interven-

[*100] tion of a jury (that bulwark of *Gothic liberty) which placed an

arbitrary power of decision in the breast of a single man.

The proceedings in the ecclesiastical courts are therefore regulated ac-

cording to the practice of the civil and canon laws ; or rather according to

a mixture of both, corrected and new-modelled by their own particular

usages, and the interposition of the courts of common law. For, if the

proceedings in the spiritual court be ever so regularly consonant to the

rules of the Roman law, yet if they be manifestly repugnant to the funda-

mental maxims of the municipal laws, to which upon principles of sound

policy the ecclesiastical process ought in every state to conform (r) (as if

they require two witnesses to prove a fact, where one will suffice at com-

mon law) ; in such cases a prohibition will be awarded against them (s).

But, under these restrictions, their ordinary course of proceeding is (14);

first, by citation, to call the party injuring before them. Then, by libel, li-

bellus, a little book, or by articles drawn out in a formal allegation, to set

forth the complainant's ground of complaint. To this succeeds the defend-

ant^s answer upon oath, when, if he denies or extenuates the charge, they

proceed to proofs by witnesses examined, and their depositions taken down
in writing, by an officer of the court. If the defendant has any circum-

stances to offer in his defence, he must also propound them in what is

called his defensive allegation, to which he is entitled in his turn to the

plaintifTs answer upon oath, and may from thence proceed to proofs as

well as his antagonist. The canonical doctrine of j^i^rg-a^zon, whereby the

parties were obliged to answer upon oath to any matter, however crimi-

nal, that might be objected against them (though long ago overruled in

the court of chancery, the genius of the English law having broken

through the bondage imposed on it by its clerical chancellors, and asserted

the doctrines of judicial as well as civil liberty), continued to the middle of

the last century to be upheld by the spiritual courts ; when the legislature

was obliged to interpose, to teach them a lesson of similar mode-
[*101 ] ration. By the *statute of 13 Car. IL c. 12. it is enacted, that

it shall not be lawful for any bishop or ecclesiastical judge, to ten-

(r) Warb. alliance, 179. {s) 2 Roll. Abr. 300. 302.

(14) The recent act, 53 Geo. III. c. 127. pro- have the same force as the ancient writ,

hibits excommunication, and the writ de ex- There is a similar act as to Ireland. 54 Geo.
communicato capiendo as a mode of enforcing III. c. 68. In other cases, not of disobedience

Serformance or obedience to ecclesiastical or- to the orders and decrees of the ccmrt, there

ers and decrees ; and instead of the sentence may be excommunication, and a writ de ex»
of exconmiunication in those cases, the court communicato capiendo as heretofore. In the

is to pronounce the defendant contumacious, proceedings under this statute, it must clearly

and the ecclesiastical judge is to send his sig- appear, that the ecclesiastical court had juris-

nificavit in the prescribed form to the chancery, diction, and that the form of proceedings has
from which &writ de contumace capiendo is to been jduly observed. 5 Bar. & Al. 791. 3f

issue in the prescribed form, and which is to Dowl. & R, 570. ante 87. note I.
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def or administer to any person whatsoever, the oath usually called the

oath ex officio, or any other oath whercihy he may be compelled to confess,

accuse, or purge himself of any criminal matter or thing, whereby he may
be liable to any censure or punishment. When all the pleadings and

f)roofs are concluded, they are referred to the consideration, not of a jury,

)ut of a single judge ; who taJtes information by hearing advocates on both

sides, and thereupon forms his interlocutory decree or definitive sentence at his

own discretion : from which there generally lies an appeal, in the several

stages mentioned in a former chapter (t) ; though if the same be not ap-

pealed from in fifteen days, it is final, by the statute 25 Hen. VIII, c. 19.

But the point in lyhich these jurisdictions are the most defective, is that

of enforcing their sentences when pronounced ; for which they have no
other process but that of excommunication ; which is described (w) to be

twofold ; the less, and the greater excommunication. The less is an ec-

clesiastical censure, excluding the party from the participation of the sa-

craments : the greater proceeds farther, and excludes him not only from

these, but also from the company of all christians. But, if the judge of

any spiritual court excommunicates a man for a cause of which he hath

not the legal cognizance, the party may have, an action against him at

common law, and he is also liable to be indicted at the suit of the king (w).

Hea\y as the penalty of excommunication is, considered in a serious

light, there are, notwithstanding, many obstinate and profligate men, who
would despise the brutumfulmen of mere ecclesiastical censures, especially

when pronounced by a petty surrogate in the country, for railing or con-

tumelious words, for non-payment of fees, or costs, or for other trivial

causes. The common law, therefore, compassionately steps in to

•the aid of the ecclesiastical jurisdiction, and kindly lends a sup- [*102]

porting hand to an otherwise tottering authority. Imitating here-

in the policy of our British ancestors, among whom, according to Caesar

{x), whoever were interdicted by the Druids from their sacrifices, " in nu-

mero impiorum ac sceleratorum habentur : ah iis omnes decedunt, aditum eorum
surmonemque defugiunt, ne quid ex contagione incommodi accipiant : neque iis

pretentibusjus redditur, neque honos ullus communicatur." And so with us by
the common law an excommunicated person is disabled to do any act,

that is required to be done by one that is probus et legalis homo. He can-

not serve upon juries, cannot be a witness in any court, and, which is the

worst of all, cannot bring an action, either real or personal, to recover

lands or money due to him (y). Nor is this the whole : for if, within forty

days after the sentence has been published in the church, the offender does

not submit and abide by the sentence of the spiritual court, the bishop

may certify such contempt to the king in chancery. Upon which thefe

issues out a writ to the sheriff of the county, called, from the bishop's cer-

tificates, a significavit ; or from its effects a writ de excommunicato capiendo :

and the sheriflf shall thereupon take the offender, and imprison him in the

county gaol, till he is reconciled to the church, and such reconciliation

certified by the bishop ; under which another writ, de excommunicato delibe-

randOf issues out of chancery .to deliver and release him (z) (15). This

«) Chap. 5. (X) df. hello Gall. I. 6.

(«) Co. Litt. 133. (y) Litt. « 201.
(wj 2 Irwl. 623. (,) p. N. B. 62.

(15) See alteration by statute 53 Geo. III. c. 127. ante, note 14. p. 100.

Vol. n. 13 •
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process seems founded on the charter of separation (so often referred to) of
William the Conqueror. " Si aliquis per siiperbiam elatus ad justitiam epis-

copalem venire noluerit, vocetur semel, secundo, et tertio : quod si nee ad emenda"

tionemvenerit,excommunicetur ; et, siopusfuerit, adhocvindicandumfortituda

etjustitia regis sive vicecomitis adhibeatur." And in case of subtraction of

tithes, a more summary and expeditious assistance is given by the sta-

tutes of 27 Hen. VIII. c. 20. and 32 Hen. VIII. c. 7. which enact, that

upon complaint of any contempt or misbehaviour of the ecclesiastical

judge by the defendant in any suit for tithes, any privy counsel-

[*103] lor, or any *two justices of the peace (or, in case of disobedience

to a definitive sentence, any two justices of the peace), may com-

mit the party to prison without bail or mainprize, till he enters into a re-

cognizance with sufficient sureties to give due obedience to the process

and sentence of the court. These timely aids, which the common and

statute laws have lent to the ecclesiastical jurisdiction, may serve to re-

fute that groundless notion which some are too apt to entertain, that the

courts at Westminster-hall are at open variance with those at doctors"

commons. It is true that they are sometimes obliged to use a parental

authority, in correcting the excesses of these inferior courts, and keeping

them within their legal bounds ; but, on the other hand, they afford them
a parental assistance in repressing the insolence of contumacious delin-

quents, and rescuing their jurisdiction from that contempt, which for want

of sufficient compulsive powers would otherwise be sure to attend it (16)^

II. I am next to consider the injuries cognizable in the court military, or

court of chivalry (17). The jurisdiction of which is declared by statute

13 Ric. II. c. 2. to be this : "that it hath cognizance of contracts touch-

ing deeds of arms or of war, out of the realm, and also of things which
touch war within the realm, which cannot be determined or discussed by
the common law ; together with other usages and customs to the same
matters appertaining." So that wherever the common law can give re-

dress, this court hath no jurisdiction : which has thrown it entirely out of

use as to the matter of contracts, all such being usually cognizable in the

courts of Westminster-hall, if not directly, at least by fiction of law : as

if a contract be made at Gibraltar, the plaintiff" may suppose it made at

Northampton ; for the locality, or place of making it, is of no consequence

with regard to the validity of the contract.

The words, " other usages and customs," support the claim of this

court, 1 . To give relief to such of the nobility and gentry as think them-
selves aggrieved in matters of honour ; and 2. To keep up the dis-

[*104] tinction of degrees and *quality. Whence it follows, that the civil

jurisdiction of this court of chivalry is principally in two points ;

the redressing injuries of honour, and correcting encroachments in matters

of coat-armour, precedency, and other distinctions of families.

As a court of honour, it is to give satisfaction to all such as are aggriev-

ed in that point ; a point of a nature so nice and delicate, that its wrongs

(16) In the ecclesiastical courts the rtiaxim in the spiritual courts for defamation after six

is, that nullum tempus occurrit ecclesim, or that months ; or for fornication or incontinence, or-

there is no limitation to a prosecution for a for striking or brawling in a church or church-

spiritual offence ; and it was thought a great yard, after eight months ; and that, in no case,

grievance, that the peace of families might be parties who had intermarried should be prose-

disturbed by a prosecution for a crime of in- cuted for their previous fornication,

continence committed many years before ; it (17) There being no titles of nobility in the

was therefore enacted by the 27 Geo. III. c. U. S, there is no such court here.

44. that no prosecution should be commenced
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mnd injuries escape the notice of the common law, and yet are fit to be re-

dressed somewhero. Such, for instance, as calling a man a coward, or

giving him the lie ; for which, as they are productive of no immediate

damage to his person or property, no action will lie in the courts at West-

minster : and yet they are such injuries as will prompt every man of spirit

to demand some honourable amends, which by the ancient law of the land

was appointed to be given in the court of chivalry (a). But modem reso-

lutions have determined, that how much soever such a jurisdiction may be

expedient, yet no action for words will at present lie therein (b). And it

hath always been most clearly holden (c), that as this court cannot meddle

with any thing determinable by the common law, it therefore can give no

pecuniary satisfaction or damages, inasmuch as the quantity and determi-

nation thereof is ever of common law cognizance. And therefore this

court of chivalry can at most only order reparation in point of honour ; as,

to compel the defendant mendacium sibi ipsi imponere, or to take the lie that

he has given upon himself, or to make such other submission as the laws

of honour may require (d). Neither can this court, as to the point of re-

paration in honour, hold plea of any such word or thing, wherein the party

is relievable by the courts of common law. As if a man gives another a

blow, or calls him thief or murderer ; for in both these cases the common
law has pointed out his proper remedy by action.

•As to the other point of its civil jurisdiction, the redressing [*105]

of encroachments and usurpations in matters of heraldry and
coat-armour : it is the business of this court, according to sir Matthew
Hale, to adjust the right of armorial ensigns, bearings, crests, supporters,

pennons, <Sfc ; and also rights of place or precedence, where the king's

patent or act of parliament (which cannot be over-ruled by this court) have
not already determined it.

The proceedings in this court are by petition, in a summary way ; and
the trial not by a jury of twelve men, but by witnesses, or by combat (e).

But as it cannot imprison, not being a court of record, and as by the reso-

lutions of the superior courts it is now confined to so narrow and restrained

a jurisdiction, it has fallen into contempt and disuse. The marshalling of

coat-armour, which was formerly the pride and study of all the best fami-

lies in the kingdom, is now greatly disregarded ; and has fallen into the

hands of certain officers and attendants upon this court, called heralds,

who consider it only as a matter of lucre, and not of justice : whereby
such falsity and confusion have crept into their records (which ought to be
the standing evidence of families, descents, an^ coat-armour), that, though
formerly some credit has been paid to their testimony, now even their com-
mon seal will not be received as evidence in any court of justice in the
kingdom

{f). But their original visitation books, compiled when progress-
es were solemnly and regtilarly made into every part of the kingdom, to

inquire into the state of families, and to register such marriages and de-
scents as were verified to them upon oath, are allowed to be good evidence
of pedigrees {g). And it is much to be wished, that this practice of visi-

tation at certain periods were revived ; for the failure of inquisitions post
mortem, by the abolition of military tenures, combined with the negligence
of the heralds in omitting their usual progresses, has rendered the proof

(a) Year-book, 37 Hen. VI. 51. Selden of duels, (i) 1 RolL Abr. 128.
e, 10. Hal, hist. C. L. 37. (,) Co. Liu. 2fll.

(*) Salk. 533. 7 Mod. 12J. 8 Hawk. P. C. U. (/) 2 RoU. Abr. 686. 2 Jon. 224-
ic) BaL but. C. L. <7. (g) Comb. 63.
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[*106] of a modem descent, *for the recovery of an estate or succes-

sion to a title of honour, more difficult than that of an ancient.

This will be indeed remedied for the future, with respect to claims of peer-

age, by a late standing order {h) of the house of lords ; directing the he-

ralds to take exact accounts, and preserve regular entries of all peers and
peeresses of England, and their respective descendants ; and that an exact

pedigree of each peer and his family shall, on the day of his first admis-

sion, be delivered to the house by garter, the principal king-at-arms. But
the general inconvenience, affecting more private successions, still con-

tinues without a remedy.

III. Injuries cognizable by the courts maritime, or admiralty courts, are

the next object of our inquiries (18). These courts have jurisdiction and
power to try and determine all maritime causes ; or such injuries, which,

though they are in their nature of common law cognizance, yet being

committed on the high seas, out of the reach of our ordinary courts of

justice, are therefore to be remedied in a peculiar court of their own. All

admiralty causes must be therefore causes arising wholly upon the sea,

and not within the precincts of any county (i) (19). For the statute 13
Ric. II. c. 5. directs that the admiral and his deputy shall not meddle with

any thing, but only things done upon the sea ; and the statute 15 Ric. II.

c. 3. declares that the court of the admiral hath no manner of cognizance

of any contract, or of any other thing, done within the body of any coun-

ty, either by land or water ; nor of any wreck of the sea : for that must be
cast on land before it becomes a wreck (j). But it is otherwise of things

fiotsam, jetsam, and ligan ; for over them the admiral hath jurisdiction, as

they are in and upon the sea {k). If part of any contract, or other cause
of action, doth arise upon the sea, and part upon the land, the common
law excludes the admiralty court from its jurisdiction

; for, part belonging
properly to one cognizance and part to another, the common or

[*107] general law takes place of the particular (/). *Therefore, though
pure maritime acquisitions, which are earned and become due on

the high seas, as seamen's wages, are one proper object of the admiralty

jurisdiction, even though the contract for them be made upon land {m)

;

yet, in general, if there be a contract made in England and to be executed

upon the seas, as a charter-party or covenant that a ship shall sail to Ja-

maica, or shall be in such a latitude by such a day ; or a contract made
upon the sea to be performed in England, as a bond made on shipboard to

pay money in London or the like ; these kinds of mixed contracts belong

not to the admiralty jurisdiction, but to the courts of common law {n).

And indeed it hath been farther holden, that the admiralty court cannot

hold plea of any contract under seal (o) (20).

(A) 11 May, 1767. . (Z) Co. Lit%261.
(i) Co. Litt. 260. Hob. 79. (m) 1 Ventr. 146.

ij) See book I. ch. 8. (n) Hob. 12. Hal. hist. C. L. 35.

(fc) 5 Rep. 106. (0) Hob. 212.

(18) See note 14, p. 29. as to the admiralty to have determined the point mentioned in the
power of the U. S. courts. text occurred upon seaman's wages ; over

(19) See much . learning respecting the ju- which the Admiralty had undoubted jurisdic-

risdiction of the court of admiralty in the case tion, but in such it was ruled that the special

of Le Caux v. Eden, Doug. 572. agreement took it away. See Howe v. Nap-
(20) The case cited scarcely warrants the pier, 4 Burr. 1950, cited in and in effect over-

text. For the Admiralty has jurisdiction over ruled by Manetone v. Gibbons, The cases

(an hypothecation-bond, although it was exe- which have been mentioned in addition to that

cuted on land &nd under seal. Manetone v. cited from Hob. 212, and Howe v. Nappier,

Gibbons, 3 T. R. 267. Cases which are said are Day v. Searle, 2 Str. 968, and Opy v. Ad'
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AnJ also, as the courts of common law have obtained a concurrent ju-

risdiction with the court of chivalry with regard to foreign contracts, by-

supposing them made in England
;
so it is no uncommon thing for a plain-

titV to feign that a contract, really made at sea, was made at the royal ex-

change, or other inland place, in order to draw the cognizance of the suit

from the courts of admiralty to those of Westminster-hall (p). This the

civilians exclaim against loudly, as inequitable and absurd ; and sir Tho-
mas Ridley (g) hath very gravely proved it to be impossible, for the ship in

which such cause of action arises to be really at the royal exchange in

Cornhill. But our lawyers justify this fiction, by alleging (as before) that

the locality of such contracts is not at all essential to the merits of them
;

and that learned civilian himself seems to have forgotten how much such
fictions are adopted and encouraged in the Roman law : that a son killed

in battle is supposed to live for ever for the benefit of his parents (r) ; and
that, by the fiction oipostliminium md the lex Cornelia, captives, when freed

from bondage, were held to have never been prisoners (s), and sucln as died

in captivity were supposed to ha^e died in their own country (t). r>

•Where the admiral's court ha;h not original jurisdiction of the [*108
]

cause, though there should aris^ in it a question that is proper for

the cognizance of that court, yrt that doth not alter nor take away the ex-
clusive jurisdiction of the comnon law (u). And so vice versa, if it hath
jurisdiction of the original, it lath also jurisdiction of all consequential

questions, though properly determinable at common law (v). Wherefore,
among other reasons, a suit fo: beaconage of a beacon standing on a rock
in the sea may be brought in the court of admiralty, the admiral having
an original jurisdiction over beacons (w). In case of prizes also in time of

war, bet^^een our own nation and another, or between two other nations,

which are taken at sea, and brought into our ports, the courts of admiralty
have an undisturbed and exclusive jurisdiction to determine the same ac-

cording to the law of nations (x).

The proceedings of the courts of admiralty bear much resemblance to

those of the civil law, but are not entirely founded thereon : and they like-

wise adopt and make use of other laws, as occasion requires ; such as the
Rhodian laws and, the laws of Oleron (y). For the law of England, as

has frequently been observ^ed, do:h not acknowledge or pay any deference
to the civil law consideied as sjch ; but merely permits its use in such
cases where it judged its determinations equitable, and therefore blends it,

in the present instance, vith other marine laws : the whole being correct-
ed, altered, and amended by acts of parliament and common usage ; so
that out of this composition a body of jurisprudence is extracted, which
owes its authority only to its reception here by consent of the crown and
people. The first process in these courts is frequently by arrest of the de-
fendant's person {z) ; and they also take recognizances or stipulations of
certain fidejussors in the nature of bail (a), and in case of default may

(p) 4 Inst. 134. („) 1 Sid. 158.
(q) View of the civU law, b. 3, p. 1, j 3. (x) 2 Show. 239. Comb. 474.

K ^ Ao' fk' ^ K . (y) H^^' hist. C. L. 36. Co. Litt. 11.
<»> £/• JX- .'f }^' * ^' (*) Clerke prax. cur. adm. « 13.

i\ y*l- IL'^- (a) '*^<^- Ml. 1 RoU. Abr. 531. Raym. 78.
(11) Comb. 462. Lord Raj-m. 1286.
(») 13 Rep. 53. 2 Lev. J5. Hard. 183

duon, \2 Mod. 38. Salk. 31. 5. C. And it ject-matter, as in the hypothecation of a ship,
feould upon the whole seem that whenever the the mere seal upon laiui will not take it away.
Admiralty Court has jurisdiction over ths sub-
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[ *109 ] *imprison both them and their principal (b). They may also

fine and imprison for a contempt in the face of the court (c).

And all this is supported by immemorial usage, grounded on the necessity

of supporting a jurisdiction so extensive (d) ; though opposite to the usual

doctrines of the common law : these being no courts of record, because in

general their process is much conformed to that of the civil law (e).

IV. I am next to consider such injuries as are cognizable by the courts

of the common law. And herein I shall for the present only remark, that all

possible injuries whatsoever, that did not fall within the exclusive cogni-

zance of either the ecclesiastical, military, or maritime tribunals, are for

that very reason within the cognizance of the common law courts of jus-

tice. For it is a settled and invariable principle in the laws of England,

that every right when withheld must ha^e a remedy, and every injury its

proper redress. The definition and explication of these numerous injuries,

and their respective legal remedies, wil employ our attetition for many
subseqiifnt chapters. But before we ccnclude the present, I shall just

mention two species of injuries, which vill properly fall now within our

immediate consideration : and which are, either when justice is delayed by
an inferior court that has proper cognizante of the cause ; or, when such

inferior court takes upon itself to examine a cause and decide the merits

without a legal authority.

1. The first of these injuries, refusal or leglect of justice, is remedied

either by writ of procedendo (2 1 ), or of mandcmus. A writ of procedendo ad
judicium issues out of the court of chanceiy, where judges of any subor-

dinate court do delay the parties ; for thai they will not give judgment,

either on the one side or the other, when thejr ought so to do. In this case

a writ of procedendo shall be awarded, commanding them in the king's

name to proceed to judgment ; but without specifying any particu-

[*110] lar judgment, for that (if erroneous) may *be set aside in the

course of appeal, or by writ of error or false judgment : and upon
farther neglect or refusal, the judges of ihe inferior court may be punished

for their contempt, by writ of attachment returnable in the king's bench or

common pleas (/).

A writ of mandamus is, in general, a command issuing in the king's name
from the court of king's bench, and directed to any person, corporation, or

inferior court of judicature within the king's dominions, requiring them to

do some particular thing therein specified, whicbi appertains to their office

and duty, and which the court of king's bench has previously determined,

or at least supposes to be consonant to right and justice. It is a high pre-

rogative writ, of a most extensively remedial nature ; and may be issued

in some cases where the injured party has also another more tedious me-
thod of redress, as in the case of admission or restitution to an office ; but

it issues in all cases where the party hath a right to have any thing done,

and hath no other specific means of compelling its performance. A man-
damus therefore lies to compel the admission or restoration of the party ap-

plying to any office or franchise of a public nature, whether spiritual or

temporal; to academical degrees; to the use of a meeting-house, Sfc: it

(J) 1 RoU. Abr. 531. Godb. 193. 260. (e) Bro. Abr. t. error. 177.

(c) 1 Ventr. 1. (/) F. N. B. 153, 154, 240.
(d) 1 Keb. 552.

(21) In New-York the effect of this writ issues out of the Supreme Court. (2 R. S.

would be obtained by the mandamus, which 586, ^ 64, &c.)
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lies for the production, inspection, or delivery of public books and papers
;

for the surrender of the rcgalta of a corporation
; to oblige bodies corporate

to affix their common seal ; to compel the holding of a court ; and for an
infinite number of other purposes, which it is impossible to recite minutely.

But at present we are more particularly to remark, that it issues to tho

judges of any inferior court, commanding them to do justice according to

the powers of their office, whenever the same is delayed. For it is the
peculiar business of the court of king's bench to superintend all inferior

tribunals, and therein to inforce the due exerciseof those judicial or minis-

terial powers, with which the crown or legislature have invested them

:

and this not only by restraining their excesses, but also by quick-

ening 'their negligence, and obviating their denial of justice. A [*11 1]
mandamus may therefore be had to the courts of the city of Lon-
don, to enter up judgment [g) ; to the spiritual courts to grant an adminis-
tration, to swear a church-warden, and the like. This writ is grounded on
a suggestion, by the oath of the party injured, of his own right, and the

denial of justice below : whereupon, in order more fully to satisfy the court

that there is a probable ground for such interposition, a rule is made (ex-

cept in some general cases, where the probable ground is manifest) direcf-

ing the party complained of to shew cause why a writ of mandamus should
not issue : and, if he shews no sufficient cause, the writ itself is issued, at

first in the alternative, either to do thus, or signify some reason to the con-
trary ; to which a return, or answer, must be made at a certain day. And,
if the inferior judge, or other person to whom the writ is directed, return*
or signifies an insufficient reason, then there issues in the second place a
peremptory mandamus^ to do the thing absolutely ; to which no other return
will be admitted, but a certificate of perfect obedience and due execution
of the writ. If the inferior judge or other person makes no return, or fails

in his respect and obedience, he is punishable for his contempt by attach-

ment. But, if he, at the first, returns a sufficient cause, although it should
be false in fact, the court of king's bench will not, try the truth of the fact

upon affidavits ; but will for the present believe him, and proceed no far-

ther on the mandamus (22), (23). But then the party injured may have an
action against him for his false return, and (if found to be false by the jury)
shall recover damages equivalent to the injury sustained ; together with a
peremptory mandamus to the defendant to do his duty (24). Thus much for

the injury of neglect or refusal of justice.

2. The other injury, which is that of encroachment of jurisdiction, or
calling one coram nonjudice, to answer in a court that has no legal cogni-
zance of the cause, is also a grievance, for which the common law has
provided a remedy by the writ oi prohibition.

•A prohibition (25) is a writ issuing properly only out of the [*112]

Ig) Raym. 214.

(22) In New-York the party prosecuting of an action done. Case by the name of />ea»
the writ may plead or demur to the return, and and Chapter of Dublin v. Dowgatt, Ibid. Bull.
Ml issue in fart or in law may be joined. (2 N, P. 104, iS. C. See 3 Sm. R. 8.

R. S. 586,
(J

55, &c.) (24) See further upon the writ of manda-
(23) In the case of a peremptory mandamus mus, p. 264. post.

no writ of error lies. Dmn of Duhlm v. The (25) As to the writ of prohibition in gene-
King, Br. P. C. 73. Edit. 1803. 1 P. W. 348 ral, see Com. Dig. tit. Prohibition ; Bac. Ab.
--351. But since stat. 9 Ann. c. 20, which tit. Prohibition ; 2 Saund. index, tit. Prohibi-
allows special matter to be pleaded to a man- tion ; ar^ see an excellent illustration of the
damus, it seems that a writ of error lies upon a nature and object of this proceeding, given by
judgment thereon, because it is in the nature the court in 2 Hen. Bla. 533.
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court of king's bench, being the king's prerogative writ ; but, for the

furtherance of justice, it may now also be had in some cases out of the

court of chancery (h), common pleas (i), or exchequer (k) (26) ; directed to

the judge and parties of a suit in any inferior court, commanding them to

cease from the prosecution thereof, upon a suggestion, that either the

cause originally, or some collateral matter arising therein, does not belong'

to that jurisdiction, but to the cognizance of some other court. This
writ may issue either to inferior courts of common law ; as, to the courts

of the counties palatine or principality of Wales, if they hold plea of land,

or other matters not living within their respective franchises [l) ; to the

county-courts or courts-baron, where they attempt to hold plea of any
matter of the value of forty shillings (m) : or it may be directed to the

courts christian, the university courts, the court of chivalry, or the court

of admiralty, where they concern themselves with any matter not within

their jurisdiction ; as if the first should attempt to try the validity of a

custom pleaded, or the latter a contract made or to be executed within

this kingdom. Or, if, in handling of matters clearly within their cogni-

zance, they transgress the bounds prescribed to them by the laws of Eng-
land ; as where they require two witnesses to prove the payment of a

legacy, a release of tithes (n), or the like ; in such cases also a prohibition

will be awarded. For, as the fact of signing a release, or of actual pay-

ment, is not properly a spiritual question, but only allowed to be decided

in those courts, because incident or accessory to some original question

clearly within their jurisdiction ; it ought therefbre, where the two laws

differ, to be decided not according to the spiritual, but the temporal law ;

else the same question might be determined different ways, according to

the court in which the suit is depending : an impropriety, which
[*113] no wise government can or ought to endure, *and which is there-

fore a ground of prohibitio^i. And if either the judge or the party

shall proceed after such prohibition, an attachment may be had against

them, to punish them for the contempt, at the discretion of the court that

awarded it (o) ; and an action will lie against them, to repair the party

injured in damages.

So long as the idea continued among the clergy, that the ecclesiastical

state was wholly independent of the civil, great struggles were constantly

maintained between the temporal courts and the spiritual, concerning the

writ of prohibition and the proper objects of it ; even from the time of the

constitutions of Clarendon, made in opposition to the claims of archbishop

Becketin 10 Hen. II. to the exhibition of certain articles of complaint to

the king by archbishop Bancroft in 3 Jac. I. on behalf of the ecclesiasti-

cal courts : from which, and from the answers to them signed by all the

judges of Westminster-hall (p), much *may be collected concerning the

reasons of granting and methods of proceeding upon prohibitions. A
short summary of the latter is as follows (27), (28) : The party aggrieved

in the court below applies to the superior court, setting forth in a sugges-

(h) 1 p. Wms. 476. (m) Finch. L. 451.
(i) Hob. 15. (n) Cro. Eliz. 666. Hob. 188.
(A;) Palmer. 523. (o) F. N. B. 40.

0) Lord Raym. 1408. (p) 2 Inst. 601—618.

(26) In New-York it issues only from the (27) See Lee's Prac. Dit. tit. Prohibition.

Supreme Court ; the return may in like man- (28) As to the mode of proceeding in New-
ner be denied or demurred to. (2 R. S. 587, York, see 2 R. S. 587, 6 61, &c.
^61).
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lion upon record the nature and cause of liis complaint, in being drawn ad

nlittd cxamen^ by a jurisdiction or manner of process disallowed by the laws

of the kingdom : upon which, if the mattor alleged appears to the court

to be sufficient, the writ of prohibition immediately issues ; commanding
the judge not to hold, and the party not to prosecute, the plea (29). But

sometimes the point may be too nice and doubtful to be decided merely

upon a motion : and then, for the more solemn determination of the ques-

tion, the party applying for the prohibition is directed by the court to de-

clare a proliibition ; that is, to prosecute an action, by filing a declaration,

against the other, upon a supposition or fiction (which is not traversa-

ble) (q) that he has proceeded in the suit below, notwithstanding the writ

of prohibition. And if, upon demurrer and argument, the court shall final-

ly be of opinion, that thfe matter suggested is a good and sufficient

ground of *prohibition in point of law, then judgment with n6mi- [*114]
nal damages shall be given for the party complaining, and the

defendant, and also the inferior court, shall be prohibited from proceeding

any farther. On the other hand, if the superior court shall think it no
competent ground for restraining the inferior jurisdiction, then judgment

shall be given against him who applied for the prohibition in the court

above, and a -writ of consultation shall be awarded ; so called, because,

upon deliberation and consultation had, the judges find the prohibition to

be ill-founded, and therefore by this writ they return the pause to its origi-

nal jurisdiction, to be there determined, in the inferior court. And, even
in ordinary cases, the writ of prohibition is not absolutely final and con-

clusive. For though the ground be a proper one in point of law, for grant-

ing the prohibition, yet if the fact that gave rise to it be afterwards falsi-

fied, the cause shall be remanded to the prior jurisdiction. If, for instance,

a custom be pleaded in the spiritual court ; a prohibition ought to go, be-

cause that court has no authority to try it : but, if the fact of such a cus-

tom be brought to a competent trial, and be there found false, a writ of

consultation will be granted. For this purpose the party prohibited may
appear to the prohibition, and take a declaration (which must always pur-

sue the suggestion), and so plead to issue upon it ; denying the contehipt,

and traversing the custom upon which the prohibition was groimded : and,

if that issue be found for the defendant, he shall then have a writ of con-

sultation. The writ of consultation may also be, and is frequently, granted

by the court without any action brought ; when, after a prohibition issued,

upon more mature consideration the court are of opinion that the matter

suggested is not a good and sufficient ground to stop the proceedings be-

low. Thus careful has the law been, in compelling the inferior courts to

do ample and speedy justice ; in preventing them from transgressing their

due bounds ; and in allowing them the undisturbed cognizance of such
causes as by right, founded on the usage of the kingdom or act of parlia-

ment, do properly belong to their jurisdiction.

•

(?) Bam. Not. 4to. 148.

(29) Thp t-f-nfTHl grounds for a prohibition a prohibition may be granted even after scn-
^ ^^^

' • courts are, either a defect tence. But where it has jurisdiction, aiid gives
ofjwi- . 'Ipfpct in the mode of trial, a wrong judgment, it is the subject matter of
If any laci nc i.ica'i ' ' ,iurt below, and appeal and not of prohibition. Lord Kenyon,
th<- parties are at .un has no ju- 3 T. R. 4. But when a prohibition i3 granted
risdiction to trv it. -annot proceed after sentence, the want of jurisdiction must
according to the ruU s wf the common law

; appear upon the face of tb* proceedings of the

and in such case a prohibition lies. Or where spiritual court. Ibid. Cowp. 422. See also 4 T.
the spiritual court has no original jurisdiction, R.382. See also 2 H. Bl 69. 100. 3 East, 472.

Vol. II. 14
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CHAPTER VIII.

OF WRONGS, AND THEIR REMEDIES, RESPECTING
THE RIGHTS OF PERSONS.

The former chapters of this part of our commentaries having been em'
ployed in describing the several methods ofredressing private wrongs, either

by the mere act of the parties, or the mere operation of law ; and in treat-

ing of the nature and several species of courts ; together with the cog-

nizance of wrongs or injuries by private or special tribunals, and the pub-

lic ecclesiastical, military, and maritime jurisdictions of this kingdom ; I

come now to consider at large, and in a more particular manner, the re-

spective remedies in the public and general courts of common law, for in-

juries or private wrongs of any denomination whatsoever, not exclusively

appropriated to any of the former tribunals. And herein I shall, first, de-

fine the several injuries cognizable by the courts of common law, with the

respective remedies applicable to each particular injury : and shall, se-

condly, describe the method of pursuing and obtaining these remedies in

the several courts*.

First then, as to the several injuries cognizable by the courts of com-
mon law, with the respective remedies applicable to each particular injury.

And, in treating of these, I shall at present confine myself to such wrong»
as may be committed in the mutual intercourse between subject and

subject ; which the king, as the fountain of justice, is officially

[*116 ] bound to redress in the ordinary forms of law : reserving such *in-

juries or encroachments as may occur between the crown and the

subject, to be distinctly considered hereafter, as the remedy in such cases

is generally of a peculiar and eccentrical nature.

Now, since all wrong may be considered as merely a privation of right,

the plain natural remedy for every species of wrong is the being put in

possession of that right, whereof the party injured is deprived. This may
either be effected by a specific delivery or restoration of the subject-matter

in dispute to the legal owner ; as when lands or personal chattels are un-

justly withheld or invaded : or where that is not a possible, or at least not

an adequate remedy, by making the sufferer a pecuniary satisfaction in

damages ; as in case of assault, breach of contract, d^c. : to which da-

mages the party injured has acquired an incomplete or inchoate right, the

instant he receives the injury (a) ; though such right be not fully ascer-

tained till they are assessed by the intervention of the law. The instru-

ments whereby this remedy is obtained (which are sometimes considered

in the light of the remedy itself) are a diversity of suits and actions, which
are defined by the mirror (b) to be " the lawful demand of one's right :" or,

as Bracton and Fleta express it, in the words of Justinian (c), jus prose-

quendi in judicio quod alicui dehetur.

The Romans introduced, pretty early, set forms for actions and suits in

their law, after the example of the Greeks ; and made it a rule, that each
injury should be redressed by its proper remedy only. " Actiones, say the

(a) See book II. ch. 29. (c) Inst. 4. 6. pr.
(6) c. 2. U.
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pandecls, compositae sunt^ quibus inter se. homines disceptarcnt : quas actioncs^

ne fwpuluspront vellet institueret^ certns solcnnesque esse voluerunt («?)." The
forms of these actions were originally preserved in the books of the ponti-

fical college, as choice and inestimable secrets ; till one Cneius Flavius,

the secretary of Appius Claudius, stole a copy and published

them to the people (c). The *concealment was ridiculous : but ["IIT]
the establishment of some standard was undoubtedly necessary,

to fix th^ true state of a question of right ; lest in a long and arbitrary

process it might be shifted continually, and be at length no longer discerni-

ble. Or, as Cicero expresses it {f),
" sunt jura, sunt formulae, ae omnibus

rebus constitutae, ne quis aut in gcnere injuriae, aut in ratione actionis, crrare

possit. Expressae enim sunt ex uniuscujusque damno, dolorc, incommodo, cala-

mitate, injuria,publicae a praetore formulae, ad quas privata lis accommodatur

P

And in the same manner our Bracton, speaking of the original writs upon
which all our actions are founded, declares them to be fixed and immutable,

unless by authority of parliament {g). And all the modern legislators of

Europe have found it expedient, from the same reasons, to fall into the

same or a similar method. With us in England the several suits, or re-

medial instruments of justice, are from the subject of them distinguished

into three kinds ; d.Q,i\o\\% personal, real (1), and mixed.

Personal actions are such whereby a man claims a debt, or personal

duty, or damages in lieu thereof: and, likewise, whereby a man claims a

satisfaction in damages for some injury done to his person or property.

The former are said to be founded on contracts, the latter upon torts or

wrongs : and they are the same which the civil law calls " actiones in per-

sonam, quae adversus eum intenduntur, qui ex contractu vel delicto obligatus est

aliquid dare vel concedere (A)." Of the former nature are all actions upon
debt or promises ; of the latter all actions for trespasses, nusances, assaults,

defamatory words, and the like.

Real actions (or, as they are called in the mirror (i),feodal actions),

which concern real property only, are such whereby the plaintiff*, here call-

ed the demandant, claims title to have any lands or tenements,

rents, commons, or other *hereditaments, in fee-simple, fee-tail, or [*118]
for term of life. By these actions formerly all disputes concern-

ing real estates were decided ; but they are now pretty generally laid aside

in practice, upon account of the great nicety required in their manage-
ment, and the inconvenient length of their process : a much more expedi-

tious method of trying titles being since introduced, by other actions per-

sonal and mixed.

Mixed actions are suits partaking of the nature of the other two, where-
in some real property is demanded, and also personal damages for a wrong
sustained. As for instance an action of waste : which is brought by him
who hath the inheritance, in remainder or reversion, against the tenant for

life, who hath committed waste therein, to recover not only the land wast-

ed, which would make it merely a real action ; but also treble damages,

(d) Ff. 1. 2. 3, 4 6. approbata et concessa, quae quidem nullatenus mu-
it) Ctc. pro Muratna.(f II. deorat. 1. 1, c. il. tan poterint absque consensu et voluntate eorum.

(/) Pro Qu. RoMcvo. * 8. (/. 5. de exceptiontbus, c. 17, ^ 2.)

(^) Sunt quatdam Inevia formata super eeriia (h) Intt. 4. 6. 15.

euttbut de curtu, et de eommuni consUio totius regni (t) c. 9, ^ 6.

(1) In New-York, ejectment is substituted by the Revised Statutes for the old real ac-

tions. 2 R. S. 343, () 24.
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in pursuance of the statute of Gloucester {k), which is a personal recom-

pense ; and so both, being joined together, denominate it a mixed action.

Under these three heads may every species of remedy by suit or action

in the courts of common law be comprized. But in order effectually to

apply the remedy, it is first necessary to ascertain the complaint, I pro-

ceed therefore now to enumerate the several kinds, and to inquire into the

respective natures of all private wrongs, or civil injuries, which may be

offered to the rights of either a man's person or his property ; ^fecounting

at the same time the respective remedies, which are furnished by the law

for every infraction of right. But I must first beg leave to premise, that

all civil injuries are of two kinds, the one without force or violence, as

slander or breach of contract ; the other coupled with force and violence,

as batteries or false imprisonment (I). Which latter species savour some-

thing of the criminal kind, being always attended with some violation of

the peace ; for which in strictness of law a fine ought to be paid

[*119] to the king, as *well as a private satisfaction to the party injur-

ed [m). And this distinction of private wrongs, into injuries with

and without force, we shall find to run through all the variety of which

we are now to treat. In considering of which, I shall follow the same
method that was pursued with regard to the distribution of rights : for as

these are nothing else but an infringement or breach of those rights, which
we have before laid down and explained, it will follow that this negative

system, of wrongs, must correspond and tally with the former positive sys^

tem, of rights. As therefore we divided (n) all rights into those of persons

and those of things, so we must make the same general distribution of in-

juries into such as aflfect the rights ofpersons, and such as affect the rights

ofproperty.
The rights of persons, we may remember, were distributed into absolute

and relative : absolute, which were such as appertained and belonged to

private men, considered merely as individuals, or single persons ; and rela-

tive, which were incident to them as members of society, and connected to

each other by various ties and relations. And the absolute rights of each

individual were defined to be the right of personal security, the right of

personal liberty, and the right of private property, so that the wrongs or

injuries aflfecting them must consequently be of a correspondent nature.

I. As to injuries which aff'ect the personal security of individuals (2),

{Tt) 6 Edw. I. c. 5. (m) Finch. L. 198. Jenk. Cent. 185.

(1) Finch. L. 184. (n) See book I. ch. 1.

(2) For injury to life, in general, cannot be appeal ; or the heir male for the death of his

the subject of a civil action ; the civil remedy ancestor, and which differed principally from
being merged in the offence to the public, an indictment in respect of its not being in

Therefore no action will lie for battery of wife the power of the king to pardon the offender

or servant, whereby death ensued. Styles, without the appellor's consent. See post, 4
347. 1 Lev. 247. Yelv. 89, 90. 1 Ld. Raym. book, 312. 6. 5 Burr. 2643. But appeals of

339t. The remedy is by indictment for mur- murder, treason, felony, and other offences,

<Jer, or, formerly, by appeal, which the wife were abolished by 59 Geo. III. c. 46, s. 1. In

might have for killing her husband, provided general, all felonies suspend the civil remedies,

she married not again before or pending her Styles, 346, 7 ; and before conviction of the

t In New-York, a person injured by the thief. The felony does not seem to affect the

commission of a felony for which the offender civil remedy with us. The owner may even
is sentenced to the state prison, becomes a recover the property against a bona fide pur-

creditor of the felon's estate to the extent of chaser. 1 Johns. R. The right of action of

his damage. 2 R. S. 700, ^ 14, &c. Stolen any person injured by any felony is not merg-

property is also returned to the owner on prov- ed or in any way affected by the felony. 2 R«
ing property and paying expenses, 2 R. S. S. 292,

(J
2,

746, <J 31 ; and that without convicting the
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they are cither injurios against their lives, their limbs, their bodies, their

health, or their reputations.

1. With regard to the first subdivision, or injuries affecting the life of

man, they do not fall under our presenl contemplation ; being one of the

most atrocious species of crimes, the subject of the next book of our com-
mentaries.

•2, 3. The two next species of injuries, affecting the limbs or [•120]
bodies of individuals, I shall consider in one and the same view.

And these may be committed, 1 . By threats and menaces of bodily hurt,

through fear of which a man's business is interrupted. A menace alone,

without a consequent inconvenience, makes not the injury : but, to com-
plete the wrong, there must be both of them together (o). The remedy
for this is in pecuniary damages, to be recovered by action of trespass vi et

armis {p) ; this being an inchoate, though not an absolute violence. 2. By
assault ; which is an attempt or offer to beat another, without touching

him : as if one lifts up his cane, or his fist, in a threatening manner at an-

other ; or strikes at him, but misses him ; this is an assault, insultus, which
Finch {q) describes to be " an unlawful setting upon one's person." This
also is an inchoate violence, amounting considerably higher than bare

threats ; and therefore, though no actual suffering is proved, yet the party

injured may have redress by action of trespass vi et armis; wherein he shall

recover damages as a compensation for the injury (3). 3. By battery

;

which is the unlawful beating of another. The least touching of another's

(0) Finch. L. 202.

(p) Regist. 104. 27 Ast. 11. 7. Edw. IV. 24.

(?) Finch. L, 202.

offender there is no remedy against him at law
.or in equity, id. ibid. 17 Ves. 331 ; but after

conviction and punishment on an indictment,

of the party for stealing, the party robbed may
support trespass or trover against the offender,

Styles, 347. Latch. 144. Sir Wm. Jones,

.147. 1 Lev. 247. Bro. Ab. tit. Trespa.ss.

And after an acquittal of the defendant, upon
an indictment for a feloniou.s assault upon a

party by stabbing him, the latter may maintain

trespass to recover damages for the civil inju-

jry, if it be not shewn that he colluded in pro-

curing such acquittal. 12 East, 409. In some
cases, by express enactment, the civil remedy
is not affected by the criminality of the of-

fender. Thus it is provided by 52 Geo. IIL

c. 63, 8. 5, that where bankers, &c. have been
guilty of embezzlement, they may be prose-

cuted, but the civil remedy shall not be affect-

ed. The 21 Hen. VIIL c. 11, directs that

goods stolen shall be restored to the owner
V.— ^r-»..:-| conditions, namely, that he shall

ice evidence against the felons,

I Inn bn prosecuted to conviction
; I rf<)rmance of these, the

r which was before suspend-
c .,

,
I and absolute ; but he can-

not recover llie value from a person who pur-
chaned th^m in market overt, and sold them

' ' *' 'ion of the felon, not-

-'ave such person no-
they were in his pos-

session ; but he must proceed against the ori-

ginal felon, or against tho person who has the
chattel in his possession at the time of the

conviction. 2 T. R. 750. And the above act

does not extend to goods obtained by false pre-

tences. 5 T. R. 175 ; see further 1 Chitty's

Crim. L. 5.t

(3) See in general, Com. Dig. Battery, C.
Bac. Ab. Assault and Battery, A. An assault

is an attempt or offer, accompanied by a de-

gree of violence, to commit some bodily harm,
by any means calculated to produce the end,

if carried into execution. Levelling a gun at

another within a distance, from which, sup-

posing it to have been loaded, the contents

might wound , is an assault. Bac. Ab. Assault,

A. Abusive words alone cannot constitute

an assault, and indeed may sometimes so ex-

plain the aggressor's intent, as to prevent an
act, prima facie an assault, from amounting
to such an injury ; as where a man, during as-

size time, in a threatening posture, half drew
his sword from its scabbard, and said, if it

were not that it is assize time, I would run
you through the body ; this was held to be no
assault, the words explaining that the part^

did not mean any immediate injury. 1

3. Bui. N. P. 15. Vin. Ab. Trespass, A. 2,

The intention as well as the act constitute an
assault. 1 Mod. 3, case 13. Assault for mo-
ney won at play is particularly puiiishable bv

9 Ann. c. 14. 4 East, 174.

t In the U. S. or in most of them, the law owner, although the holder purchased it in

will not support the title of a person to proper- maik,et overt. See Johnson's Dig. title Tro-

ty that was embeszled against the original ver. Com. Dig. Day's ed. tit. Trover.
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person wilfully, or in anger, is a battery ; for the law cannot draw the line

between different degrees of violence, and therefore totally prohibits the

first and lowest stage of it ; every man's person being sacred, and no other

having a right to meddle with it, in any the slightest manner (4). And
therefore upon a similar principle the Cornelian law de injuriis prohibited

pulsation as well as verheration ; distinguishing verberation, which was ac-

companied with pain, from pulsation, which was attended with none (r).

But battery is, in some cases, justifiable or lawful ; as where one who
hath authority, a parent, or master, gives moderate correction to his child,

his scholar, or his apprentice. So also on the principle of self-defence

:

for if one strikes me first, or even only assaults me, I may strike in my own
defence ; and, if sued for it, may plead son assault demesne, or that

[*121 ] it was the plaintiff's *own original assault that occasioned it. So
likewise in defence ofmy goods or possession, if a man endeavours

to deprive me of them, I may justify laying hands upon him to prevent

him ; and in case he persists with violence, I may proceed to beat him
away (s). Thus too in the exercise of an office, as that of churchwarden

or beadle, a man may lay hands upon another to turn him out of church,

and prevent his disturbing the congregation (t). And, if sued for this or

the like battery, he may set forth the whole case, and plead that he laid

hands upon him gently, molliter manus imposuit, for this purpose. On ac-

count of these causes of justification, battery is defined to be the unlawful

beating of another ; for which the remedy is, as for assault, by action of

trespass vi et armis : wherein the jury will give adequate damages. 4. By
wounding ; which consists in giving another some dangerous hurt, and is

only an aggravated species of battery. 5. ^y mayhem; which is an injury

still more atrocious, and consists in violently depriving another of the use

of a member proper for his defence in fight. This is a battery, attended

with this aggravating circumstance, that thereby the party injured is for

ever disabled from making so good a defence against future external inju-

ries, as he otherwise might have done. Among these defensive members
are reckoned not only arms and legs, but a finger, an eye, and a fore-

iooth (w), and also some others (v). But the loss of one of the jaw-

teeth, the ear, or the nose, is . no mayhem at common law ; as they can

Jdc of no use in fighting. The same remedial action of trespass vi et

armis lies also to recover damages for this injury, an injury which (when
wilful) no motive can justify, but necessary self-preservation (5). If the

(r) Ff. 47. 10. 5. («) Finch. L. 204.

(s) 1 Finch. L. 203. (v) 1 Hawk. P. C. 111.

(t) 1 Sid. 301.

(4) Com. Dig. Battery, A. Bac. Ab. As- tionally push against a person in the street, or
sault and Battery, B. A battery is any un- if without any default in the rider a horse runs
lawful touching the person of another by the away and goes against another, no action lies,

aggressor himself, or any other substance put 4 Mod. 405. Every battery includes an as-

in motion by him. 1 Saund. 29. b. n. 1. Id. sault, Co. Litt. 253 ; and the plaintiff may re-

13 & 14, n. 3. Taking a hat off the head of cover for the assault only, though he declares

another is no battery. 1 Saund. 14. It must for an assault and battery. 4 Mod. 405.

be either wilfully committed, or proceed from (5) One remarkable property is peculiar to

•want of due care, Stra. 596. Hob. 134. Plowd. the action for a mayhem, viz. that the court in

19, otherwise it is damnum absque injuri", which the action is brought have a discretion-

and the party aggrieved is without remedy, ary power to increase the damages, if they
3 Wils. 303. Bac. Ab. Assault and Battery, think the jury at the trial have not been suf-

B.; but the absence of intention to commit ficiently liberal to the plaintiff ; but this must
the injury constitutes no excuse, where there be done super visum vulneris, and upon proof

has been a want ofdue care. Stra. 596, Hob. that it is the same wound, concerning which
134. Plowd. 19. But if a person uninten- evidence was given to the jury, 1 Wils. 5.
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car be cut off, treble dainagcs are given by statute 37 Hen. VIII. c. 6.

though this is not mayhem at common law. And here I must observe,

that for these four last injuries, assault, battery, wounding, and mayhem,

an indictment may be brought as well as an action ; and frcijuently both

are accordingly prosecuted ; the one at the suit of the crown for

the crime against the public ; the •other at the suit of the party [•122]

injured, to make him a reparation in damages (6).

4. Injuries, aflectinga man's health (7), are whereby any unwholesome

practices of another a man sustains any apparent damage in his vigour

or constitution. As by selling him bad provisions, or wine {w) ; by the

exercise of a noisome trade, which infects the air in his neighbourhood (x)\

or by the neglect or unskilful management of his physician, surgeon, or

apothecary. For it hath been solemnly resolved (y), that mala praxis is a

great misdemesnor and offence at common law, whether it be for curiosity

and experiment, or by neglect ; because it breaks the trust which the par-

ty had placed in his physician, and tends to the patient's destruction.

Thus also, in the civil law (z), neglect or want of skill in physicians or

surgeons, " culpae adnumcrantur, veluti si medicus curationem dereliquerity

(it) 1 RoU. Abr. 90.

(X) 9 Rep. 32, Hutt. 185.

(y) Lord Raym. 214.

(2) Inat. 4. 3. 6, & 7.

Barnes, 106. 153. 3 Salkeld, 115. iLd.Raym.
176. 339.

(6) The party injured may proceed by in-

dictment and by action at the same time, and
the court will not compel him to stay proceed-

ings in either. 1 Bos. & P. 191. But in ge-

neral the adoption of both proceedings is con-

sidered vexatious, and will induce the jury to

give smaller damages in the action. The le-

^slature has discouraged actions for trifling

injuries of this nature, by enacting, that in all

actions of trespass for assault and battery, in

case the jury should find a verdict for damages
under forty shillings, the plaintiff shall have

no more costs than damages, unless the judge

at the trial shall certify that an assault and
battery was sufficiently proved. See con-

structions on the statute, Tidd Prac. 8 ed.

998.
•

In New-York, the plaintiff in an action for

assault and battery, false imprisonment, slan-

derous words, or libel, if he sues in the supreme
court, and recovers no more than 50 dollars,

can have no more costs than damages : but if

he sues in the common pleas, he recovers full

costs. 2 R. S. 613,
(J

6. Id. 014, ^ 12.

(7) The law implies a contract on the part
of a medical man, as well as those of other
professions, to disrharge their duty in a skil-

ful and ar mner, and the law will

crant redr- irty injured by their tic^-

lect or igii' ui action on the ca.se, as
for a tortious uui.conduct. 1 Saund. 312. n.

2. 1 Ld. Raym. 213, 4. Reg. Brevium, 105,
6. 2 Wils. .159. 8 East, 348. And in that

case the surgeon could not recover any fees.

Peake, C. N. P. 59 ; see 2 New. Rep. 136.

But in the case of a physician, whose profes-
sion is honorarj', ho is not liable to an action,

t

Peake, C. N. P. 96. 123. 4 T. R. 317. though
ke may be punished by the college of physi-

cians. Com. Dig. tit. Physician ; Vin. A^-
tit. Physician. According to'Hawkins, P. C-
if any person, not duly authorized to practise,

undertake to cure, .and should kill his patient,

he is guilty of felony, though clergyable. And
such person, so employed, cannot recover in

an action for the medicines supplied. See 55
Geo. III. c. 194. However, if^ the party em-
ploy a person as surgeon, knowing him not to

be one, he has no civil remedy. 1 Hen. B.
161. Bac. Ab. Action on the Case, F. 2
Wils. 359. Reg. Brev. 105. 8 East, 348.

Though the law does not in general imply a
warranty, as to the goodness and quality of
any personal chattel, it is otherwise with re-

gard to food and liquors, in which, especially

in the case of a puolican, the law implies a
warranty. 1 Rol. Ab. 90. pi. 1,2. 2 East,
314.

With regard to private nuisances, it is par-

ticularly observable that the law regards the

health of the individual, though it will not af-

ford a remedy for malicious and ill-natured

acts tending to destroy the beauty of situa-

tion, such as stopping a prospect, &c. 9 Co.
58. b.—In complaining of a nuisance in stop-

ping ancient lights, &c. the consequent injury

must be stated to have been the deprivation of
lights and air, which are considered as condu-
cive to health. Peake, 91. Com. Dig. tit.

Action on the Case for a Nusance. As to an-

cient lights in general, see ante.

Public Nuisance.—With respect to the in-

juries to health, as a consequence of a public

nuisance, it seems that if the injury be a.ttri-

butable to the inhabitants of a county, no ac-

tion is sustainable. 2 T. R: 667. 9 Co. 112.

b. 117. a. But if the special injury be occa-
sioned by an individual, an action lies. Bac.
Ab. Action on the Case ; 1 Salk. 15, 16.

t In New-York, physician* are entitled to sue for their fees. See note * p. 28 ante.
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male quempiam sccuerit, aut perperam ei medicamentum dederit.^^ These ar^'

wrongs or injuries unaccompanied by force, for which there is a remedy in

damages by a special action of trespass upon the case. This action of trespass,

or transgression, on the case, is an universal remedy, given for all personal

wrongs and injuries without force ; so called because the plaintiff's whole
case or cause of complaint is set forth at length in the original writ (a).

For though in general there are methods prescribed, and forms of actions

previously settled, for redressing those wrongs, which most usually occur,

and in which the very act itself is immediately prejudicial or injurious to

the plaintiff's person or property, as battery, non-payment of

[*123] debts, detaining one's goods, or the like
;
yet where *any special

consequential damage arises, which could not be foreseen and pro-

vided for in the ordinary course of justice, the party injured is allowed,

both by common law and the statute of Westm. 2. c. 24. to bring a spe-

cial action on his own case, by a writ formed according to the peculiar

circumstances of his own particular grievance (b). For wherever the

common law gives a right or prohibits an injury, it also gives a remedy
by action (c) ; and therefore, wherever a new injury is done, a new me-
thod of remedy must be pursued (d). And it is a settled distinction (e),

that where an act is done which is in itself an immediate injury to ano-

ther's person or property, there the remedy is usually by an action of tres-

pass vi et armis ; but where there is no act done, but only a culpable omis-

sion ; or where the act is not immediately injurious, but only by consequence

and collaterally ; there no action of trespass vi et armis will lie, but an

action on the special case, for the damages consequent on such omission

or act (8).

5. Lastly ; injuries affecting a man's reputation or good name are, first,

by malicious, scandalous, and slanderous words (9), tending to his damage

(a) For example: ^^ Rexvicecomitisalutem,SiA ipsius B visum oculi praedicti totaliter amisit, ad
fecerit te securum de clamore suo prosequendo, tunc damnum ipsius A viginti librarum, ut dicit. Et
pone par vadium et salvos plegios B quod sit coram habeas ibi nomina plegiorum et hoc breve. Teste
justitiariis nostril apud Westmonastcrium in octa- meipso apud Westmonasterium, ^c." {Regisir.

bis sancti Michaelis, ostensurus quare cum idem B Brev. 105.)

ad dextrum oculum ipsius A casualiter laesum bene (b) See pag. 52.

et competenter curandum apud S. pro quadam pecu- (c) 1 Salk. 20. 6 Mod. 54,

niae summa prae manibus soluta assumpsisset, idem (d) Cro. Jac. 478,

B curamsuam circa oculum praedictum tam negli- (e) U Mod. 180. Lord. Raym. 1402. Stra. 635.
genter ct improvide apposuit, quod idem A defectu

(8) The Revised Statutes of New-York of some punishable offence ; for though the

seem to allow the action of trespass on the rule of construing words in mitiori sensu is

case to be brought in all cases where trespass now exploded, (5 East, 463. Fitzg. 253.

may be brought, except for trespass on lands. Bui. N. P. 4. 10 Mod 198.) yet an innuendo

(2 R. S. 553, (} 16.) or construction cannot be given to words which

(9) As to actions for verbal slander and li- they do not necessarily import, either of them-
bels in general, see Bac. Ab. Libel, and tit. selves, independently of any other cirqum-

Slander ; Com. Dig. Action upon the Case for stances, or with necessary reference, or some
Defamation, and tit. Libel ; Vin. Ab. tit. Li- other circumstances occurring at the time of

bel; Selw..N. P. Libel, and tit. Slander; the accusation. 6 T. R. 691. 4 Co. 17. b.

Holt, George, Starkie, and Mence's Treatises 11 Mod. 99. 4 Esp. N. P. 218. 8 East, 427.

on Slander, and 2 Starkie on Evidence, 844 On this account it is not actionable to call a
to 883 ; and as to indictment for libels, see person " villain," " cheat," " rascal," " swind-

post, 4 book, 150. ler," or " rogue," or to say he is " forsworn,"

With respect to an imputation of the guilt without a colloquium of some proceeding in a

of some offence punishable in the temporal court of justice, in which the party had been

courts, as an infamous crime, or punishable examined on oath. 6 T. R. 691. 2 H. Bla.

with imprisonment ; the accusation must be 531. 2 Wils. 404. 87. 8 East, 428. 1 Bos.

precise, or have such an allusion to some prior & Pul. 331. 3 Saund. 307. 4 Co. 15. b. 2
transaction, that the hearers of the slander Ventr. 28. 2 Buls. 150. Holt's Law of Li-

must necessarily have understood that the bel, 176. As to this point, see Com. Dig. tit.

slanderer meant to impute the plaintiff's guilt Libel. Fitzg. 121. 253. The law does not
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tind derogation. As if a man maliciously and falstily utl(3r any slander or

false tale ol' another ; which may either endanger him in law, by impcach-

the temporal, or where special damage ha«
been sustainrd, the latter courts have the ex-

clusive jurisdiction, and will afford redress for

the entire sliind(;r. 2 T. R. 17.'}. i Co. Rep.
20. a. I). Sid. 214. 1 Lev. 134. Rol. Ab. 34.

4 T. R. 16. I). Cro. Jac. 163. 12 Mod. 248.

Ld.Raym.809v Vent. 220. 3 Lev. 193. Stra.

545. 55.

2. With respect to the Imputation of having
a contagiojis Disorder.—Man being formed for

society, and standing in almost con.stant need
of the advice, comfort, and assi.^tance of hi.s

fellow-creatures, it is highly reasonable that

any words which import the charge of having

a contagious distemper, should be in them-
selves actionable, because all prudent persons
will avoid the company of a person having
such a distemper. Bac. Ab. Slander, B. Com.
Dig. Action on the Case for Defamation, D.
28. 2 Wils. 403, 4. The mere accusation of

having had a disease, is not actionable, be-

cause it alludes to a past disease. 2 T. R.

473, 4. 2 Stra. 1189. As to particular dis-

reputable disorders, see Cro. Eliz. 289. Hob.
5. 219. Rol. M. 43. 2 T. R. 473. 1 Saund.
248. n. 3. Bac. Ab. tit. Slander.

3. As to Slander affecting a Person in his

Office or Trust.
—

"VSTien profit or emolument
giulty ol telony. Uro. Jac. ill. u. in. r. a. is attached to them, any words which directly

Peake, N. P. 4. 4 Co. 19. Stra. 142. 2 impute an unfitness, either in respect of mo-
rals or inability to discharge the duty of the

office, are actionable. 1 Salk. 695. 698. Rol. Ab.
65. 2Esp.500. 5 Rep. 125. 1 Stra. 617. 2Ld.
Raym. 1369. 4 Rep. 16. a. Bull. N. P. 4. But
in an office merely honorary, to which no pro-

fit, &c. is attached, a verbal accusation of in-

capacity, &c. is not actionable. 5 Co. Rep.
125. 4 Rep. 16. a. Salk. 695. 8. 1 Rol. Ab.
65. 2 Esp. 500. 3 Wils. 177. 1 Mai. Ent.
244. In aji office of trust and emolument, an
imputation of an intent or inclination to com-
mit a criminal breach of duty, is actionable,

which is an exception to the before-mentioned
rule. Salk. 695. 1 Stra. 617. 2 Ld. Raym.
1369. 1480. 4 Rep. 16. a. 3 Wils. 177. 2
Saund. 307; see Cro. Jac. 339- b. 1. 9. Bull.

N. P. 5. Holt's Law of Libel, 197. A ver-

bal imputation, that the plaintiff gave to the
commissioners of the admiralty 200Z. for a
warrant to be purser of a man of war, would
be actionable, as imputing a corruption of a
public trust, and a crime in temptmg to cor-

ruption. 5 Burr. 2699.

4. As to Slander affecting a Person in his

Trade, Profession, or Occupation.—Words
which impute the want of integrity or capaci-
ty, whether mental or pecuniary, in the con-
duct of a profession, trade, &ci in which the
party is engaged, are actionable. 1 Mai. Ent.
244. Thus an action will lie for accusing a

fiar* . pro- clergyman of incontinence, «&c. for which he
e-**^ xtent may be deprived, 4 Co. 17 ; or a barrister, at-

torney, or artist, of inability, inattention, or
want of integrity, 3 Wils. 187. 2 Bla. R.
750 ; as to say of an attomery, " what, does he

1 pretend to be a lawyer? he is no more a
the accusation is partly of an offence punish- law7er than the devil." 3 Wils. 59. 7 Moore,
able m the ecclesiastical courts, and partly in 200. 3 Bro. & B. 297. 3 B. «& A. 702 ; or a

Vol. II. 15

consider these latter words as necessarily im-

puting the guilt of a crime punishable by the

tempt>rul courts. So the term "forsworn"
does not, in legal consideration, necessarily

import [jerjury or false swearing in a regvdar

judicial proceeding, and consequently does

not necessarily impute to the party the guilt

of having committed a punishable crime. 6

T. R. 694. 4 Co. 15. 2 BulsU 150. Holt's

Law of Lil)el, 176.

But if either of the above expressions, not

actionable in themselves, be accompanied by
any other circumstances tending to throw the

imputation of a punishable crime on the party

accused, and be so understood by the hearers,

they are actionable. 6 T. R. 694. So, on the

other hand, words prima facie importing a

charge of guilt, as to call a person " thief,"

may be qualified by the expressions and other

circumstances, evincing that the accuser did

not mean to insinuate that the party had been
guilty of such crime, and in that case no ac-

tion will be sustainable ; as, if the words be
*'you are a thief," for "you stole my tree,"

the stealing of which is not felony ; or where
the witnesses called to prove the slander, ad-

mit that they do not believe the defendant
meant to impute that the plaintiff had been

liy of felony. Cro. Jac. 114. B. N. P. 5.

eake, N. P. 4. 4 Co. 19. Stra. 142. 2
Esp. R. 218. 2 New. R. 335.

The accusation of a mere intent, propensi-

ty, or inclination to commit a crime, &;c. is

not actionable, because it only imputes an
inchoate immorality, and not the actual com-
mission of a crime for which the party accused
could be punished. 4 Co. Rep. 16. b. 18. b.

4 Esp. R- 219. Cro. Jac. 158. 1 Rol. Ab.
41. Freem. 46. 7 Taunt. 431. 4 Price, 46.

But an accusation of seducing another to

conmiit a crime, as subornation of perjury, is

actionable, 1 Rol. Ab. 41 ; or of soliciting a

servant to steal, 3 Wils. 186. 2 East, 5 ; but

see Salk. 696.

A verbal imputation of the breach of any
moral virtue, duty, or obligation, such as chas-

tity, piety, &c. (which, though it may depre-

ciate a person in the opinion of society, and
subject him to censure in the ecclesiastical

court, does not expose him to punishment in

the temporal courts), is not actionable, 4'

Taunt. 355; though if in writing, it will be
othnrwise, 3 Wil.s' 187. Com. Dig. tit. Action
on the Case for Defamation, F. 20 ; and the

party aj^grieved must resort to the ecclesiasti-

cal eourts for redress, which courts were es-
tab!!>^l>''l t'T r^-formation of morals, and have
an < ><diction over the puni.shments
of I >vr. Therefore in arrnsutiohs
of ^ '

; r the

pro-

xtent
of '

tttiiujiical courts,
<^o\ to refer the party
to ;,.>-.„.,,„,,, .,M .,,....,. 2 Salk. 692. 2
Stra. 946. 1 Lev. 49. 7 .Mod. 78. But when
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ing him of some heinous crime, as to say that a man hath poisoned an^J*

ther, or is perjured (/) ; or which may exclude him from society, as to

(/) Finch. L. 185.

person in trade, (however inferior, 1 Lev. 115.)

of fraudulent or dishonourable conduct, or of
being in insolvent circumstances. Ld. Raym.
1480. And to say of one who carries on the

business of a corn vender, " you are a rogue
and a swindling rascal, you delivered me 100

bushels of oats worse by 6s. a bushel than I

bargained for," is actionable, and entitles him
to a verdict without proof of special damage.
3 Bing. 104. But an action is not sustainable

for saying a tradesman has charged an exor-

bitant sum for his goods, &c. unless fraud be
imputed, &c. Bac. Ab. tit. Slander, B. 4. If

defamatory words be spoken of two persons
affecting them in their joint trade, they may
join in an action for the injury. 3 B. & P.

150. In all these cases the words are action-

able, without proof of special damage, because

costs, however small the damages ; but if the

words be actionable in themselves, though
special damages be proved, the plaintiff, un-
less he recover damages, will be entitled to

no more costs than damages. t Willes, 438.

2 Ld. Raym. 1588. 2 Stra. 936. Tidd, 8 ed.

997.

II. Falsity of the Imputation.—To
render any imputation against the character

actionable, it must be false, 5 Co. 125, 6. Hob.
253 ; and though the falsity of the imputation

is in general to be implied till the contrary be
shewn, 2 East, 436. 1 Saund. 242. yet the

defendant may, in any civil action, plead spe-

cially, though he cannot give in evidence un-

der the general issue, that the slanderous re-

presentation was true. Willes, 20. 1 Saund.
130. The instance of a master making an

they have a certain tendency to injure the unfavourable representation of his servant,

person accused. Bac. Ab. Slander, B. 4. In
these and the prior cases the words must be
spoken of the party in relation to his office,

trade, cj-c, and be so alleged in the declara-

tion, and proved at the trial, or the words
themselves must appear to have been spoken
of the office, &c. or necessarily to affect in

that view, unless special damage be averred
and proved. 2 Saund. 307. a. 1 Saund. 242.

n. 3. 1 Lev. 280. Ld. Raym. 1480. Stra.

618. 696. 1169. Cro. Jac. 554. Salk. 694.

Words actionable in respect of Special Da-
mage.—The special damage sufficient to sup-

port an action, must be a certain actual loss

(as of a particular marriage), or the acqnaint-

ance or friendship of some specified person, 1

Rol. Ab. 36. 1 Lev. 261. 2 Bos. & Pul.

284. 1 Saund. 243. 3 B. & P. 372. 4. 6. 1

Taunt. 39. 2 Edw. II. Ed. 11. b. 1. Bac.

Ab. Slander, C. ; or where in consequence of

the imputation of incontinence, cast upon a

dissenting preacher at a licensed chapel, the

congregation refuse to allow him to preach

there any more, and discontinue the emolu-

ment they would otherwise have given him,

he may maintain an action for the consequen-

tial damage. 8 T. R. 130. Probable damage
has been in some instances declared sufficient,

as to say to a father of an heir apparent, that

he is a bastard, in consequence whereof the

father has declared a design of disinheriting

him, and does actually convey away the es

upon an application for his character, seems
to be an exception, in that case there being a
presumption from the occasion of speaking,

that the words were true. 1 T. R. 111. 3
Bos. and Pul. 587.

III. The Publication.—The sending a
libel to the party libelled, is a sufficient publi-

cation to subject the libeller to an indictment,

as tending to a breach of the peace. 2 Bla.

Rep. 1038. 1 T. R. 110. 1 Saund. 132. n. 2.

4 Esp. N. P. 117. 2 Esp. 623. 2 East's Rep.
361. 2 Bam. K. B. 102. 2 Kel. 58. 2 Stark.

245. But it is essential to the support of an
action, that there be a publication by the de-

fendant of the libel or words to a third person,

and also that such person understood the words
in the sense the plaintiff wishes to establish,

or that they necessarily have that meaning.
1 Rol. Ab. 74. Cro. Eliz. 857. 861. 1 Saund.
242. n. 3. 2 Saund. 307. Bac. Ab. Slander,

D. It is the province of a jury to decide
whether or not a publication be sufficiently

proved. 2 Bla. Rep. 1037. 1 Saund. 132. n.

2. It is immaterial in what way. the slander
was conveyed, however obscure, if the person
who heard it understood it in an actionable
sense, and the court will put the witnesses'
construction on the words, the old rule of in-

tendment in mitiori sensu being exploded. 5
East, 463. Bac. Ab. Libel, A. 3. If A. send
a manuscript to the printer of a periodical
work, and does not restrain the printing and

tate. 1 Rol. Ab. 38. Cro. Jac. 213. sed vide publishing it, and he print and publish it, A
3 Wils. 188. Yet having incurred the dan-

ger of being turned out of doors from the

parents' displeasure, from calumnious impu-

tation, is not sufficient. 1 Lev. 261. 1 Taunt.

39. The special damage must be incident

and natural to the words spoken, and not the

consequence of the unlawful act of a third

person. 8 East, 1. Where the action is sus-

tainable merely on account of special damage
occasioned by words not actionable them-

selves, it suffices to bring the action within

is liable as the publisher, and liable to an ac-

tion, 5 Dow. 201 ; and proof that the defend-
ant knew that letters addressed to the plaintiff

were usually opened by his clerk, is evidence
to go to a jury, of his intention that the libel

should be read by a third person, so as to

amount to an actionable publication, 2 Stark.

63 ; and proof of the delivery of a copy of a
newspaper, containing a libel, to the stamp
office, is sufficient proof of publication. 4
B. & C. 35. Every copy of a libel sold by
defendant is a separate publication, and a se-six years, and the plaintiff is entitled to full

t The Revised Statutes of New-York require both actions of slander to be brought in two
years. (2 R. S. 296,^20.)
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charge him with havinij an infectioiiH disease ; or which may impair or

liurt Ills trade or livehhuod, as to call a tradesman a bankrupt, a physician

parate oflfence, and the court will not restrain

the proceedings against the party for second
and subsequent publications. 1 Ciiitty R.
45I-

IV. The Occasion.—To render words ac-

tionable, they must be uttered without Icj^al

occasion. On some occasions it is justifiable

to utter slander of another, in others it is ex-

cusable, provided it be uttered without express
malice. Bac. Ab. Slander, D. 4. 1 B. & P.

527. Styles, 46. 2. Cro. Jac. 90. 1 Roll.

Ab. 87. 2 Burr. 809. 1 Vm. Ab. 540. It is

justifiable for a barrister to use scandalizing
expressions in support of his client's cause,
and pertinent thereto. 1 Maide & Sel. 280.

Holt L. L. 1 Holt's Rep. 531. 1 B. & A.
232. And no false or scandalous matter con-
tained in articles of the peace exhibited to jus-

tices, or any other proceedings in a regular
court of justice, where the court has jurisdic-

tion, (Dyer, 285. 4 Co. 14. Holt's L. L.
179.) or before the house of commons, 1

Saund. 131. 2, 3. n. 1. 1 M. &. S. 280. 3
Taunton, 456. will be actionable. A petition

or memorial, addressed by a tradesman to the
secretary at war, complaining of the conduct
of a half-pay officer in not paying his debts,

and stating the facts of his case bona fide, is

not actionable as a libel. And evidence shew-
ing the occasion of the writing, and his belief

of the facts stated, may be given under the
general issue. 5 B. & A. 642. 1 Dow. &
tty. 252. The declaration of a court-martial,

that the charge of t^e prosecutor was malici-

ous and groundless, and that his conduct in

falsely calumniating the accused, was highly
injurious to the service, will not subject the

S
resident to an action for a libel for having
elivered such declaration, annexed to their

sentence of acquittal of the officer accused,
to the judge acfvocate, 2 N. R. 341. or to the
commander-in-chief. It is a privileged com-
munication, and cannot be produced in evi-

dence, or an office copy thereof. 4 Moore,
563. 2 Bro. Bing. 130. But an order to a
governor abroad to dismiss an officer does
not, therefore, authorize his publishing the
grounds of dismissal. 3 Taunt. 456. These
words, " the Rev. John Robinson and Mr.
James Robinson, inhabitants of this town, not
being persons that the proprietors and annual
.subscribers think it proper to associate with,
are excluded this room," published liy posting
a paper on which they were written, purport-
ing to l>c a regulation of a particular society,
were held not to l>e a libel. 1 Price, 11. And
it is not lawful to reduce verbal slander into
writing, and publish it, unless in confidence
and without malice. 2 East R. 426 I T R
40. 3 B. & P. 587. And, therefore, a plea
to a declaration for a libel, that it was copied
from another newspaper, setting forth the pro-
prietors of such newspaper, is no justification,
as it did not set forth that they were the origi-
nal authors of the libel, 4 B. & A. 603 ; and
it seems that if they had been named by the
defendant as such, in his publication, that
would not amount to a justincatiou. lb. A

servant cannot mantain an action against his

former master for words spoken or written,

giving him a character, even thoiiKh the mas-
ter make specific charges of fraud, unless the

latter prove the falsehood and malice of the

charges. Bui. N. P. 8. 3 Esp. 201. 1

Camp. 267. 1 T. R. 110. 4 Burr. 2425. 1

Carr. 279. A master is not generally l)ound

to prove the truth of the character he gives to

a servant, yet if he officiously state any trivial

misconduct of the servant to a former master,

in order to prevent him giving a second cha-

racter, and tnen himself, upon application, give

the servant a bad character, the truth of which
he is not able to prove, an action is maintain-

able against him. Id. ibid, and 3 B. & P. 587.

and Holt L. L. 201. So a letter written, or

words spoken to a father in relation to some
supposed fault of his children, are excusable.

2 Brown. 151. 2 Burn. E. L. 126. 779. 1

Vin. Ab. 540. 60. Or if the words are inno-

cently read, as a story out of history, Cro. Jac.

91 ; or were spoken in a sense not defamato-

ry, 4 Rep. 12 ; or confidentially, as a warning
against the mal-practiccs of another. 1 Camp.
2G7. The repeating or reading a libel out of

merriment, if malicious, is actionable, 9 Rep.
39, but if there be no malice, it is said to be
otherwise. Moore, 627. 9 Rep. 59. It is

not a libel if a party deeply interested in the

investigation of any fact, should, as one of the

means of investigation, make such a writ-

ten inquiry after another, as amounts to the

imputation of a crime. Even where such in-

quiry should not appear to be made with a
view towjirds a legal proceeding, yet if done
bona fide, and with an honest intention, the

law will protect such a publication, Delany v.

Jones, 4 Esp. N. P. 191. Holt's L. L. 184 ;

but if the legal object might have been obtain-

ed by means less injurious, then an action is

sustainable. 2 Stark. 297. Where A. B.
met the defendant, and said, " I hear that you
say the plaintiff's bank at M. has stopped. Is

it true ?" Defendant answered, " Yes, it is,

I was told so ; it was so reported at C., dnd
nobody would take their bills, and I came to

town in consequence of it myself ;" it is a
question for the jury, whether the defendant
understood A. B. asked the question for his

own guidance, and if so, it was a privileged

communication (if the facts were true), but if

not so understood by the defendant, then the

law infers malice, without its being so found

by the jury. 4 B. & C. 247. It is not libel-

lous to ridicule a literary composition, or the

author of it, as far as he has embodied him-

self with this work ; and if he is not followed

into domestic life for purposes of personal

slander, he cannot maintain an action for any
damage he may suffer in consequence of be-

ing thus rendered ridiculous. I Camp. 355.

1 Esp. Rep. 28. «k 194. Holt L. L. 205, 6.

Selwyn. N. P. 1044. So a fair comment on a
public entertainment or per/brmance is lawful,

1 Esp. R. 28 ; but it is otherwise if the critic

introduce facts and coinments, or abuse, not

connected with the work, for the purpose of
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a quack, or a lawyer a knave {g). Words spoken in derogation of a peer,

a judge, or other great officer of the realm, which are called scandalum

(g) Finch. L. 186,

defaming the private character of the author.

1 Camp. 355. Selw. N. P. 1044. 3 Bing. R.
88. And where the slanderous comments are

upon a petition to the house of commons,
and likewise the petitioner, the criticism is not

privileged. 3 Bing. R. 88. The editor of a
public newspaper is not justified in calumni-
ous attacks on the private character of the

editor of another newspaper. 2 Stark. 93.

With respect to the Reports of judicial Pro-
ceedings, cfc.—To publish a full, true, and en-

tire account of proceedings in courts of jus-

tice upon a trial, or in parliament, is not in

general libellous. 8 T. R. 298. 1 B. & P.
525. 7 Hob. 267. 7 East, 503. But a party
will not be justified in publishing conclusions

unfavourable to another, which he draws him-
self from the evidence delivered in a court of

justice, instead of stating the evidence itself

4 B. & A. 605. Especially if such conclu-
sion be calculated to produce a more unfa-

vourable impression than the original proceed-
ing itself. 7 East, 493. 7 Moore, 200. 3
Brod. & B. 297. 3 B. & A. 702. Nor can a
correct account of the proceedings in a court

of justice be published, if such account con-

tain matter of a scandalous, blasphemous, oj-

criminal tendency ; and if it do, it is a ground
for a criminal information. 3 B. & A. 167.

And the publication of the proceedings of a
court of law, containing matter defamatory of a
person who is neither a party to the suit, nor
present at the time of the inquiry, seems to

amount to a libel. 3 B. & A. 702. 7 East,

503. 1 M. & S. 278. And if the publication

of proceedings before a coroner's inquest, or

a preliminary inquiry before a magistrate, how-
ever correct in the statement, contain libellous

matter of another, it is actionable. 3 B. &
C. 583.

V. The Malice or Motive.—See in

general, 2 Stark, on Evid. 862 to 871. 902 to

907. Malice is also considered essential to

the support of an action for slanderous words.

But malice is to be presumed until the contra-

ry be proved, (4 B. & C. 247—585. 1 Saund.
242. n. 2. 1 T. R. 111. 544. 1 East, 563. 2
East, 436. 2 New. R. 335. Bui. N. P. 8.)

except in those cases where the occasion prima
facie excuses the publication, 4 B. & C. 247

;

as in the before-mentioned instance of a mas-
ter giving the character of his servant, in

which the plaintiff must prove express malice
;

or that the imputation was wholly false, from
which malice may be inferred. 1 T. R. 111.

3 B. & P. 587. But if the plaintiff can prove
that the defendant acted maliciously under the
mask -of the former excusable occasions, an
action is always sustainable. 3 B. & P. 587.
150. 9 Rep. 59. 2 East, 426. And on the
same ground tnat a lunatic has been held lia-

ble to make compensation, civilly, for any inju-

jry he may do, 15 Yin. 160. 12 Mod. 332. 3
Rol. Ab. 547. Co. Litt. 247, it should seem
that when an injury has been sustained by the

flippant and inconsidejrate unfounded report

of another, though not malicious, an action is

sustainable. The averment in pleading, that

the words were falsely uttered, is tantamount
to an averment of malice. 1 Saund. 242. n-

2. In the case of written slander, the intent

is to be collected from the paper itself, unless

explained by the mode of publication and
other circumstances ; and the defendant must
be presumed to intend that which his act is

likely to produce. 4 B. & A. 95. This is

elucidated in some modern cases, where it is

laid down, that although malice is the gist of
the action for slander, there are two sorts of
malice, malice in fact, and malice in law ; the

former denoting an act done from ill will to-

wards an individual ; the latter a wrongful act,

intentionally done, without just cause or .ex-

cuse. In ordinary actions for slander, malice

in law is to be inferred from the publishing

the slanderous matter, the act itself being

wrongful and intentional, and without any just

cause or excuse ; but in actions for slander, pri-

ma facie excusable on account of the cause of

publishing the slanderous matter, malice in fact

must be proved, 4 B. & C. 247 ; and see Gilb.

Cases, L. & E. 190, 1, 2. where it is laid

down, that though malice, in vulgar accepta-

tion, is a desire of revenge, or a settled anger
against a person, yet, in its legal sense, it

means the doing an act without a just cause.

See judgment of court in 3 B. & C. 584, 5. 2
B. & C. 257.

Secondly, Written Slander.—A libel, in its

most extensive meaning, signifies any mali-

cious defamation, expressed either in printing,

writing, pictures, or effigies. 5 Co. Rep. 125,

6. Bac. Ab. tit. Libel. Com. Dig. tit. Libel.

1 Saund. 132. n. 2. 2 Camp. 511. The rules

which we have noticed in respect to verbal

slander are, for the most part, applicable to li-

bels ; with the exception of one important dis-

tinction, that slanderous accusations, reduced
into writing, are not the less actionable be-

cause not imputing a crime punishable in the

temporal courts ; for any written slander,

though merely tending to render the party

subject to disgrace, ridicule, or contempt, is

actionable, though it do not impute any defi-

nite crime, punishable in the temporal courts
;

as, to write that a person is a swindler or hy-

pocrite, or that a woman has been guilty of

fornication,, or that a man is an itchy old toad.

1 B. & P. 331. 2 H. B. 532. 2 Wils. 404.

1 T. R. 748. Hard. 470. 2 B. & P. 748.

Holt's Law of Lib. 212. 2 Salk. 697, 8. Holt

Rep. 654. 4 Taunt. 355. So, an action is

sustainable for a libel ' imputing to a person

gross. want of feeling; as, that although he

was aware of the death of a person occasion-

ed by his improperly driving a carriage, he

had attended a public ball in the evening of

the same day. 1 Chitty R. 480. 2 B. & C.

678. 4 Dowl. & R. 230. This distinction

proceeds from the difference between the de-

grees of malignity, and the extent of the in-

jury with respect to slander written or spoken |
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magnatum, are held to be still more heinous (A) : and though they be such

as would not be actionable in the case of a common person, yet when spo-

ken in disgrace of such high and respectable characters, they

amount to an atrocious injury ; •which is redressed by an action [•124]

on the case founded on many ancient statutes (i) ; as well on be-

half of the crown, to inflict the punishment of imprisonment on the slander-

er, as on behalf of the party, to recover damages for the injury sustain-

ed (10). Words also tending to scandalize a magistrate, or person in a
public trust, are reputed more highly injurious than when spoken of a

private man {k). It is said, that formerly no actions were brought for

words, unless the slander was such as (if true) would endanger the life of

the object of it (/). But too great encouragement being given by this

lenity to false and malicious slanderers, it is now held that for scandalous

words of the several species before-mentioned, (that may endanger a man
by subjecting him to the penalties of the law, may exclude him from so-

ciety, may impair his trade, or may affect a peer of the realm, a magis-

trate or one in public trust,) an action on the case may be had, without

proving any particular damage to have happened, but merely upon the

probability that it might happen. But with regard to words that do not

thus apparently, and upon the face of them, import such defamation as

will of course be injurious, it is necessary that the plaintiff should aver

some particular damage to have happened ; which is called laying his

action with a per quod. As if I say that such a clergyman is a bastard,

he cannot for this bring any action against me, unless he can shew some
special loss by it ; in which case he may bring his action against me, for

saying he was a bastard, per quod he lost the presentation to such a liv-

(h) 1 Ventr. 60. (k) Lord Raym. 1369.

(0 Westm. 1. 3 Edw. I. c. 34. 2 Ric. U. c. 5. (/) 2 Vent. 28.

12Ric. II. c. 11.

the former being more deliberate, more capa- a publication defamatory of another's title,

ble of extensive circulation, and more perma- under the party claiming title, must shew that

nent in its injurious conseouences, than the it was maae by his authority. 1 M. & S. 304.

latter. 2 East, 430. Hard. 470

—

2. Burr. No action will lie when the slanderer prevents
980. Fitzg. 253. Another distinction be- the sale of the land by asserting a claim in

tween them is, that written slander is indict- himself, though unfounded, unless it be know-
able, as tending to a breach of the peace, ingly bottomed in fraud, as, upon an instru-

whereas verbal is not indictable, unless ment which the claimant knows to be forged,

against a magistrate in the execution of his and it is so averred in the declaration, and
office. And. 384. 1 Stra. 420. 2 Stra. 1157. proved on the trial. 4 Rep. 18.

Salk. 689. 698. Holt's Law of Lib. 169. and (10) This action or public prosecution, (for

cas^ there referred to, Holt's Rep. 654 ; or it partakes of both) for scandalum magnatum,
calculated to provoke a person to fight a duel, is totally different from the action of slander
Soy with regard to the statute of limitations, in the case of common persons. The scanda-

for words, actionable in themselves, lum magnatum is reduced to no rule or certain

wnoinutainable after two years have elapsed, definition, but' it may be whatever the courts
21 Jac. I. c. 16 ; but the remedy for a libel is in their discretioti shall judge to be derogatory
not thereby affected, and may be brought with- to the high character of the person of whom it

in six years. With respect to the remedies is spoken ; as it was held to be scandalum
for word.s and libels, an action on the case is magnatum, to say of a peer, *' he was no more
the >r<'nrml rrmrdy, the writ of conspiracy to be valued than a dog ;" which words would
having L . le. 1 Saund. 228. 1 have been perfectly harmless if uttered of any
Stra. I'J.: liU.a. n. 4. inferior person. Bull. N. P. 4. This action
As to > ... ,1- Title, see in general is now seldom resorted to. By the two first

Vin. Ab. blander of Title, pi, 16. 2 B. & C. statutes upon which it is founded, (3 Ed. I. c.

486. The .slander ia artionable if a malicious 34. and 2 R. II. st. 2. c. 5.) the defendant may
motive be prov. ' ' V 2422. But to say be imprisoned till he produces the first author
that a vendor a good title, be- of the scandal ; hence probably is the origin of
iiering at the s a he cannot, from the vulgar notion that a person who has propa-
a supposed forfciturr ul the estate, i.s not ac- gated slander may be compelled to give up Kit

tionable. 3 Taunt. 246. Sec also 1 M. & S. autlior.

301. 639. 644. But a stranger who jvutifies
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ing (m). In like manner to slander another marHs title, by spreading such

injurious reports, as, if true, would deprive him of his estate, (as to call

the issue in tail, or one who hath land by descent, a bastard,) is actionable,

provided any special damage accrues to the proprietor thereby ; as if he

loses an opportunity of selling the land (n). But mere scurrility, or op-

probrious words, which neither in themselves import, nor are in fact attend-

ed with, any injurious effects, will not support an action. So
[*125] scandals, which concern matters merely spiritual, as to call a *man

heretic or adulterer, are cognizable only in the ecclesiastical

court (o) ; unless any temporal damage ensues, which may be a founda-

tion for a per quod. Words of heat and passion, as to call a man a rogue

and rascal, if productive of no ill consequence, and not of any of the

dangerous species before-mentioned, are not actionable : neither are words

spoken in a friendly manner, as by way of advice, admonition, or concern,

without any tincture or circumstance of ill-will : for, in both these cases,

they are not maliciously spoken, which is part of the definition of slan-

der (p). Neither (as was formerly hinted) {q) are any reflecting words

made use of in legal proceedings, and pertinent to the cause in hand, a

sufficient cause of action for slander (r). Also if the defendant be able to

justify, and prove the words to be true, no action will lie (5), even though

special damage hath ensued : for then it is no slander or false tale. As if

I can prove the tradesman a bankrupt, the physician a quack, the lawyer

a knave, and the divine a heretic, this will destroy their respective actions

:

for though there may be damage sufficient accruing from it, yet, if the fact

be true, it is damnum absque injuria ; and where there is no injury, the law

gives no remedy. And this is agreeable to the reasoning of the civil

law {t) :
" eum qui nocentem infamat, non est aequum et honum oh earn rem con-

demnari ; delicta enim nocentium nota esse oportet et expedite

A second way of affecting a man's reputation is by printed or written

libels, pictures, signs, and the like ; which set him in an odious or ridicu-

lous (m) light, and thereby diminishes his reputation. With regard to libels

in general, there are, as in many other cases, two remedies ; one by in-

dictment, and the other by action. The former for the public offence

;

for every libel has a tendency to the breach of the peace, by provoking

the person libelled to break it : which offence is the same (in point

[*126] of law) whether *the matter contained be true or false ; and there-

fore the defendant, on an indictment for publishing a libel, is not

allowed to allege the truth of it by way of justification (w) (11). But in

the remedy by action on the case, which is to repair the party in damages
for the injury done him, the defendant may, as for words spoken, justify

the truth of the facts, and shew that the plaintiflf has received no injury at

all (x). What was said with regard to words spoken, will also hold in

every particular with regard to libels by writing or printing, and the civil

actions consequent thereupon (12) ; but as to signs or pictures, it seems
necessary always to shew, by proper innuendos and averments of the de-

(m) 4 Rep. 17. 1 Lev. 248. (s) 4 Rep. 13.

(n) Cro. Jac. 213. Cro. Eliz. 197. {t) Ff. 47. 10. 18.

(o) Noy,64. lFreem.277. (m) 2 Show. 314. 11 Mod. 99.

(p) Finch. L. 186. 1 Lev. 82. Cro. Jac. 91. (w) 5 Rep. 125.

ig) Pag. 29. (x) Hob. 53. 11 Mod. 99.

(r) Dyer, 285. Cro. Jac. 90.

(11) In New-York he may show that the (12) But see the distinction that written
publication was true, and was made with good slander is actionable when verbal is not, ante,

motives and for justifiable ends. note (9).
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fendant's meaning, the import and application of the scandal, and that

some special damage has Ibllowed (13) ; otherwise it cannot appefir, that

such lihel by picture was understood to be levelled at the plaintiff, or that

it was attended with any actionable consequences.

A third way of destroying or injuring a man's reputation is by preferring

malicious indictments or prosecutions against him (14); which, under the

(13) To support an action for a libellous they amount to a probable cause, is a question
sign or picture, the learned judge says, it is

necessary to shew, that some special damage

has followed ; but there is no ground for this

opinion, and a picture intending to make any

one ridiculous is equally actiouable as if the

same effect had been produced by any other

of law. 1 T. R. 520. 534. 5 Bui. N! P. 14.

4 Burr. 1974. 2 Bar. & C. 693. 4 Dow. &
R. 107. 1 Carr. Rep. 138. 204. 1 Gow. Ren.
20.

3dly. Malice also is essential to the support
of this action ; it is not, however, necessary in

mode of publication, though no damage can all cases for the plaintiff to prove by positive

be proved. See note (10) ante

(14) Malioious prosecutions are of a crimi-

nal or civil nature. To enable a party ag-

grieved to support an action for a criminal pro-

secution, /bur circumstances must occur. Gilb.

L. & E. "185. 12 Mod. 208. 1 T. R. 493 to

551.

1st. Falsehood in the charge.

2d. Want of probable cause for instituting it.

3d. Malice in the prosecutor.

4th. Damage to the accused party.

1st. It is essential that the falsehood of the

charge should have been substantiated by a

verdict, or the decision of the court in which

it is instituted, or by the proceedings having

been otherwise legally determined, before the

party aggrieved commence his action for the Rol. Ab. 113

iniur>- sustained. 2 T. R. 225. 1 Saund. 228. R. 160,

Bui. N. P. 11. 1 Esp. Rep. 79. Dougl. 215.

Yelv. 116. Hob. 267. A husband alone may
maintain an action for a malicious prosecution

of his wife, the expenses of which have been
defrayed by him. Stra. 977. Ca. Temp.
Hardw. 54. And the action will lie, although

the plaintiff has been acquitted on a defect in

the indictment, the subject matter of which
did not affect his reputation, 4 T. R. 247.

Stra. 691, or for the malicious prosecution of

a bad indictment for perjury. 5 B. & A. 634.

1 Dow. & Ry. 266. An action on the case

lies for maliciously obtaining or executing a

warrant to search a house for smuggled goods,

where none such are found. 1 T. R. 535. n.

1 Dowl. & R. 97. 2 Chitry R. 304. So a

naval officer accused of neglect of duty, &c.
by his commander, and tried by court-martial,

thoagh honourably acquitted, cannot maintain

evidence, that the defendant was actuated by
malice, but he may establish it by inference
or collateral proof, and the plaintiff having es-
tablished want of probable cause, malice may
thence be implied. 1 T. R. 455. 518. 9 East,
3G1, 1 Camp. 202. 204. Willes,520. Malice
is not to be inferred from the mere proof cA the
plaintiff's acquittal for want of the prosecutor's
appearing when called, 9 East, 361. or from
proof that the bill was returned not found. 1

Marsh. 12. 5 Taunt. 187; but see 4 Bar. &
Cres. 24. The defendant, however, may repel

this presumptive evidence, by shewing suffi-

cient grounds for suspicion in jxjint of fact, or
to induce him to suspect the guilt of the party
accused. Cro. Jac. 193. Selw. N. P. 105. 1

Gilb. L. & E. 189. 3 Dow.

4th. Damage is essential to the support of
almost all civil actions ; it appears from the
case of Jones v. Gwynne. Gilb. L. & E. 185.

202, and that of Saville v. Roberts, 12 Mod. 208.

Stra. 977. that there are three descriptions of
damages, either of which is sufficient to sup-
port an action, but one of them must be proved
or the action will fail. 5 Taunt. 187. 1 Marsh.
12. 9 East, 361. viz. 1st. To the person by im-
Srisonment.—2d. To the reputation by scan-
al.—3d. To the property by expense.
1st. To the Person by imprisonment.—1st.

Whenever imprisonment is occasioned by a
malicious unfounded criminal prosecution, it

is a sufficient damage to support an action, al-

though the detention might have been momen-
tary, and the party released on bail.

2d. To the Reputation by Scandal.—Most
criminal prosecutions charge the party accused

action for a malicious prosecution against with some breach of moral duty, and though,''""'""'" " '^ as obsened by chief justice Holt, Hob. 266,
when the court in which the proceeding is

adopted has sufficient jurisdiction over the
subject matter, the unfounded proceeding can-
not be treated as a libel in respect to the max-
im executio juris non habit injuriam ; yet the

such commander. 1 T. R. 493. 1 Bro. P. C
76. But an action of trespass lies for an in

ferior against his superior military officer

(both being under martial law), who imprisons
him for disobedience to an order made under
colour, but not within the scope of military au
thonty, 4 Tatin. 67. although the imprisonment party defamed may proceed by action for the
be followed by a trial by a court-martial. lb,

2dly. It is necessary that the prosecution
should have been carried on without probable

came, before an action can \)e brought against
the prosecutor. 3 Dow. Rep. 160. It is a
mixed proposition of law and fact, whether
there was probable cause, and whether the
circumstances, alleged to shew it probable,
are true, and existed as matter of fact. But
wheUier or not, supposing them to be true,

maliciously preferring such charge. Any
charge which would be a libel if not pre-
ferred in the course of legal proceeding,
may be considered as sufficiently defama-
tory to enable the party to support an action
for malicious prosecution. But an indictment
for a mere trespas.^ as an assault, does not
sufficiently scandalize the party accused to

enable him, on the ground of injury to his

reputation, to support an action. 12 Mod. 210l
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mask of justice and public spirit, are sometimes made the engines of pri*^

vate spite and enmity* For this, however, the law has given a very ade-

Gilb. C. L. & E. 202. 2B.&A.494. 3 Dow.
& R. 669.

3dly. To the Property by Expenses.—Injury

to property by expense is sufficient ground for

supporting an action. Jones v. Gwynne, Gilb.

L. & E. 185. 202.

As prosecutions must be carried on for the

benefit of the public, and no one would be in-

duced to pursue an offender for a criminal

charge, if he were liable to an action, on an

acquittal, the courts in general discharge ac-

tions for malicious prosecutions, unless the

malice of the prosecutor, as well as the inno-

cence of the party accused, be obvious ; and
in case of indictments for /c/omcs they will

not afford the defendant a copy of the indict-

ment, without which a civil action cannot be

supported, unless in the opinion of the court

the prosecution appeared to be malicious. 1

T. R. 518. Garth. 421. 1 Ld. Raym. 253.

Ante, 1 book, 385. 14 East, 302. 305.

But in an action for a malicious prosecution

for a misdemeanor, the party need not produce
a copy of the indictment. Bla. Rep. 385.

The remedy for a malicious prosecution of

regular proceeding*, is invariably an action on
the case, and trespass cannot be sustained,

Hob. 266. So if a magistrate issue a warrant
without information on oath, when the action

cannot be trespass, 2 T. R. 255. and the proper

plea is the general issue, 3 Mod. 166; and
every matter of defence may be given in evi-

dence, under such plea, though it. is otherwise

in an action for words. Willes, 20.

Malicious proceedings of a civil nature are

by malicious arrest, issuing a commission of

bankruptcy, &c. It seems before the statutes

entitling the defendant in civil actions to costs,

if the suit terminated in his favour, he might
support an action against the pilaintiff, if the

proceeding was malicious and without probable

cause. Co. Litt. 161. n. 4. a. b. c. 162. (a.) 3

Lev. 210. 2 Wils. 305. Styles, 379. Hob.
266. 4 Mod. 13, 4. But since the statute, 4
Ja. I. c. 3. vv;hich gives costs to a defendant in

all actions in case of a nonsuit or verdict

against the plaintiff, and other statutes giving

costs to defendant in other stages of the cause,

it seems that no action can be supported mere-
ly in respect of a civil suit maliciously institut-

ed, except in some cases under particular le-

gislative provisions, 1 Salk. 14. and therefore

no action is sustainable for a vexatious eject-

ment. 1 B. & P. 205. But when the plaintiff

in a civil action has maliciously adopted a

step not absolutely necessary for the ascer-

tainment of his right, as in the case of an un-
founded arrest, or an arrest for too large a sum,
1 Lev. 275. or on one side of an account. 3

B. & C. 139. (in any of which cases he might
have proceeded in common process), the party
injured by such arrest may support an action.

2 Wils. 305. As it is necessary the avenues
of justice should not be narrowed, the courts

do not encourage actions for malicious suits, 2
Wils. 307 ; but as a civil suit is not like a cri-

minal prosecution, carried on for the benefit of

the public, less favour and indulgence is to be

shewn to a plaintiff who maliciously arrests

another, than to the prosecutor of an indict-

ment. In order to sustain such action, four

points must occur, viz.

1st. Falsehood in the demand.
2d. Want of probable cause.

3d. Malice in the defendant.

4th. Damage by arrest or imprisonment.
1st. Falsehood in the Demand.—1st. With

regard to the falsehood in the demand, the

rules applicable to a criminal proceeding,

equally affect a civil suit. 1 Salk. 1516. 2
T. R. 225. 1 Esp. Rep. 79. 14 East, 302.

Selw, 106. 2. If there be a set off reducing

the plaintiff's demand, his maliciously insert-

ing only one side of the account is actionable.

3 B. & C. 139. The suit must have been de-

cided by some legal means, before an action

for a malicious action can be commenced. 1

Esp. R. 80.

2dly. Want of probable cause also, as irt

criminal proceedings, is necessary, and the

same rules prevail with regard to it. And
though in point of fact an action may turn out

to beunfouflded, yet if there were reasonable

ground to apprehend that the sum for which
the party was arrested was due, no action can
be supported. 3 Esp. R. 34. Where A. ar-

rested B. upon the advice of his special plead-

er, that he had a good cause of action, but af-

terwards discontinued on being ruled to de-

clare, and B. brought an action for a malicious

arrest, without any reasonable or probable

cause, it was held, that the reasonableness or

probability of the cause vv as a mixed question'

of_^ law and fact for the jury to decide ; and
that, if they believed the defendant acted bona

fide upon the advice he had received, he was
entitled to a verdict, but if otherwise, they

ought to find for the plaintiff. 2 B. & C. 693,

4 Dow. & R. 107. 1 Carr. 204.

3dly. Malice in the Defendant.—Malice also

is an essential requisite to the support of this

action, and it is not sufficient to prove that the

writ was sued out, or the arrest made, after

the payment of the debt, but express malice
must in such case be proved, 1 Bos. & P-
388. 2 B. & P. 129. 3 East, 314 ; and in a
late case, where a writ was issued by mistake
against the son instead of the father, and he
was imprisoned four days, Ch. J. Abbott held,

that as there was no evidence of malice the

action was not sustainable. Guildhall, Oct.

1825. In ordinary cases, however, want of
probable cause being proved, malice (as in

criminal prosecutions) may be implied ; ante,

page 42: n. (a). 1 T. R. 545. 518. 9 East,

361. 1 Campb. C. N. P. 202. 4. 3 Camp. 139.

The merely not proceeding with an action is

not sufficient evidence of malice, 4 Taunt. 7 ;

or neglecting to countermand the writ after

the debt has been paid, by which plaintiff was
arrested, 1 Bos. & Pul. 388, especially if the

facts preclude any interference of malice. 2
Bos. & Pul. 129. But where A. arrested B.
on an affidavit of debt for money paid to his

use, but did not declare until ruled so to do,

and soon afterwards discontinued the action
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r^uaic remedy m dnniai^os, either hy an action ot rovspiracy {y), which
t-annot ho hr(night hut ;i<{ain.st two at the least ; or, which is the more
usual way, hy a special action on the case for a false and malicious prose-

cution {2). In order to carry on the former (which gives a recompense
for tlio danp^er to which the party has been exposed) it is necessary that

the plaintiff should obtain a copy of the record of his indictment and ac-

quittal ; but, in prosecutions for felony, it is usuai to deny a copy of the

indictment, where there is any, the least, probable cause to found such
prosecution upon (a). For it would be a very great discouragement to

the public justice of the kingdom, if prosecutors, who had a tolerable

ground of suspicion, were liable to be sued at law whenever their

indictments miscarried. *But an action on the case for a mali- [*127]
cious prosecution may be founded upon an indictment, whereon no

acquittal can be had ; as if it be rejected by the grand jury, or be coram

non jndiccy or be insufficiently drawn. For it is not the danger of the

plaintiff, but the scandal, vexation, and expense, upon which this action

is founded [b). However, any probable cause for preferring it is sufficient

to justify the defendant.

II. VVe are next to consider the violation of the right of personal liberty.

This is effected by the injury of false imprisonment (15), for which the law
has not only decreed a punishment, as a heinous public crime, but has also

given a private reparation to the party ; as well by removing the actual

confinement for the present, as, after it is over, by subjecting the wrong-

(y) Finch. L..iai.

ix) F.N. B. IH
(a) Carth.421. Lord Raym. 253.
(A) 10 Mod. 219, 220. Stra. 691.

and paid the costs, held that this was suffi-

cient prima facie evidence of malice, and the

absence ofprobable cause to support an action

for a malicious arrest. 4 B. & C. 21.

4lhly. With respect to the damage necessary
to the support of this action, it has already

plaintiff is bound to accept from a defendant iii

custody under a ca. sa., the debt and costs,

when tendered, in satisfaction of his debt,

and to sign an authority to the sheriff to dis-

charge the defendant out of custody, and an
action on the case will lie against a plaintiff

been observed, that as a defendant is entitled for having maliciously refused so to do. And
to costs, his pecuniary interest is not, in legal

consideration, affected by a civil action, though
indeed the costs allowed are rarely equal to

the expenditure incurred bv a defence. His
character also, as we have already seen, is not

affected, and the imprisonment of his person is

therefore the only legal damage which entitles

him to compensation. But in some instances
the court have power to interfere in a sumjnary
way to compel the plaintiff to make compeu-
Bation. 3 Bos. &; P. 115. Co. Litt. 161. b.

in notes.

By a late statute, 43 Geo. I^I. c. 46. s. 3. 3
B. & P. 115f. if the plaintiff in an action do
not recover the amount of the sum for which
he ar-f"»trH the fir friulant, though he obtain a
Ter

ifi

a s

th;i

tai;

whuir .mil

aUo be .^uppor'

commission of

the specific rer

laws. 1 book,

Wils. 146. 3 (

plaintiff m an i

ceeding, as iss

the first. Hob. Z\}j. '^Ub

Vol. II.

the refusal to sign the discharge is sufficient

prima facie evidence of malice, in the absence
of circumstances to rebut the presumption. 4
B. & C. 26.

(15) But the merely giving charge of a per-

son to a peace-officer, npt followed by any ac-

tual apprehension (Jf the person, does not

amount to an imprisonment, though the party

to avoid it attend at a police office, 1 Esp.
Rep. 431. 2 New. Rep. 211 ; and in Gardner
V. Wedd, and others, Laster Term 1625, on a
motion for a new trial, the court of common
pleas held that the lifting up a person in his

chair, and carrying him out of the room, in

which he was sitting with others, and exclud-

ing him from the rooni, was not a false impri-

sonment, so as to entitle the plaintiff to a ver-

dict on a count for false imprisonment. The
circumstance of an imrrisonment being com-
mitted under a mistjikt? constitutes no excuse.

3 Wils. 309. And it has been decided, that if

A. tell an officer who has a warrant against B.

that his (A.'s) najne is B, and thereupon the

officer arrests A, it is false imprisonment,

Moore, 457. Hard. 323; but see 3 Camp,
108 ; and this doctrine was overruled in a late

case oi\ the western circuit, on the principle

volenti non fit injuriam, and that such a fraud
id fi. fa. pending ujxin legal proceedings caoaot give a right of

1 Browl. 12. 8o a action.

16

entitled to his costs,

'.tction of the court, upon
a, supfjorted by affidavit,

i not reasonable cause for ob-
ndant to be arrested for the

on the ca«e may
lously issuing a
notwithstanding

1 by the bankrupt
Willes, 581. 2
So also if the
HH irregular pro
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doer to a civil action, on account of the damage sustained by the loss of

time and liberty.

To constitute the injury of false imprisonment there are two points re-

quisite : 1. The detention of the person: and, 2. The unlawfulness of

such detention. Every confinement of the person is an imprisonment,

whether it be in a common prison, or in a private house, or in the stocks,

or even by forcibly detaining one in the public streets (c). Unlawful, or

false, imprisonment consists in such confinement or detention without suf-

ficient authority : which authority may arise either from some process

from the courts of justice, or from some warrant from a legal officer having

power to commit, under his hand and seal, and expressing the cause of

such commitment (d) ; or from some other special cause warranted, for

the necessity of the thing, either by common law, or act of parliament;

such as the arresting of a felon by a private person without warrant, the

impressing of mariners for the public service, or the apprehending of wag-

goners for misbehaviour in the public highways (e). False imprisonment

also may arise by executing a lawful warrant or process at an

[*128] *unlawful time, as on a Sunday (/) ; for the statute hath de-

clared, that such service or process shall be void (16). This is

the injury. Let us next see the remedy : which is of two sorts ; the one

removing the injury, the other making satisfaction for it.

The means of removing the actual injury of false imprisonment are four-

fold. 1. By writ of mainprize. 2. By writ de odio et atia (17). 3. By
writ de homine replegiando. 4. By writ of habeas corpus.

1

.

The writ of mainprize, manucaptio, is a writ directed to the sheriff

(either generally, when any man is imprisoned for a bailable offence, and

bail hath been refused ; or specially, when the offence or cause of com-

mitment is not properly bailable below), commanding him to take sureties

for the prisoner's appearance, usually called mainpernors, and to set him at

large (g). Mainpernors differ from bail, in that a man's bail may impri-

son or surrender him up before the stipulated day of appearance ; main-

pernors can do neither, but are barely sureties for his appearance at the

day : bail are only sureties, that the party be answerable for the special

matter for which they stipulate ; mainpernors are bound to produce him
to answer all charges whatsoever (h).

2. The writ de odio et atia was anciently used to be directed to the she-

riff, commanding him to inquire whether a prisoner charged with murder
was committed upon just cause of suspicion, or merely propter odium etati-

am, for hatred and ill-will ; and if upon the inquisition due cause of suspi-

cion did not appear, then there issued another writ for the sheriff to admit

him to bail. This writ, according to Bracton {i), ought not to be denied

to any man, it being expressly ordered to be made out gratis, without any
denial, by magna carta, c. 26. and statute West. 2. 13 Edw. I. c.

[*129] 29. But the statute *of Gloucester, 6 Edw. I. c. 9. restrained it

in the cas^ of killing by misadventure or self-defence, and the

(c) 2 Inst. 589. (g) F. N. B. 250. 1 Hal. P. C. 141. Coke on bail

(d) Ihid. 46. and mainp. ch. 10.

(c) Stat. 13 Geo. III. c. 78. (h) Coke on bail and mainp. ch. 3. 4 Inst. 179.

(/) Stat. 29Car.H. c. 7. Salk. 78. 5 Mod. 95. (t) Z. 3, ^r. 2, c. 8.

(16) But the statute has excepted cases of thing is now known in practice, their use and
treason, felony, and breach of the peace, in application being entirely superseded by sum-
which the execution of a lawful warrant or ntiary resort to magistrates, or upon their re-

process is allowed upon a Sunday. fusal, to a judge of the Court, as the case may
(17) Of the two first mentioned writs no- require.
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BUtute 28 Edw. III. c. 9. abolished it in all cases whatsoever : but as the

statute 42 Edw. III. c. I. repealed all statutes then in being, contrary to

the great charter, sir Edward Coke is of opinion (A) that the writ de odio

et alia was thereby revived.

3. The writ de hoinine replcgiando (I) (18) lies to replevy a man out of

prison, or out of the custody of any private person (in the same manner

that chattels taken in distress may be replevied, of which in the next

chapter), upon giving security to the sheriff that the man shall be forth-

conung to answer any charge against him. And if the persorfbe convey-

ed out of the sherift''s jurisdiction, the sheriff may return that he is eloign-

ed, elongatus ; upon which a process issues (called a capias in withernain)

to imprison the defendant himself, without bail or mainprize (m), till he

produces the party. But this writ is guarded with so many exceptions («),

that it is not an effectual remedy in numerous instances, especially where

the crown is concerned. The incapacity, therefore, of these three remedies

to give complete relief in every case, hath almost entirely antiquated them
;

and hath caused a general recourse to be had, in behalf of persons ag-

grieved by illegal imprisonment, to

4. The writ of habeas corpus, the most celebrated writ in the English

law. Of this there are various kinds made use of by the courts at West-
minster, for removing prisoners from one court into another for the more

easy administration of justice. Such is the habeas corpus ad respondendum

j

when a man hath a cause of action against one who is confined by the

process of some inferior court ; in order to remove the prisoner, and charge

him with this new action in the court above {o). Such is that ad

satisfaciendum, when a prisoner hath *had judgment against him [*130]
in soi action, and the plaintiff is desirous to bring him up to some
superior court to charge him with process of execution {p). Such also

are those ad prosequendum, testijicandum, deliberandum, 6fC. ; which issue

wjien it is necessary to remove a prisoner, in order to prosecute or bear

testimony in any court, or to be tried in the proper jurisdiction wherein the

fact was committed (19). Such is, lastly, the common writ ad faciendum
et recipiendum, which issues out of any of the courts of Westminster-hall,

when a person is sued in some inferior jurisdiction, and is desirous to re-

move the action into the superior court ; commanding the inferior judges

to produce the body of the defendant, together with the day and cause of

his caption and detainer (whence the writ is frequently denominated an
habeas corpus cum causa) to do and receive whatsoever the king's court shall

consider in that behalf. This is a writ grantable of common right, with-

out any motion in court {q), and it instantly supersedes all proceedings in

the court below. But in order to prevent the surreptitious discharge of

prisoners, it is ordered by statute 1 &; 2 P. & M. c. 13. that no habeas cor-

(*) S In«t. 43. 55. 315. retto^ mtare secundum consuetudinem Angliae non
(/)F.N. B. M. sit repUgiabilU. {Rtgistr.u.)
(m) Raym. 474. (o) 2 Mod. 198.
(n) N\n raptut est per speciale praceptum ttos- (p) 2 Lilly prac. reg. 4.

tnwi, vel capxtalu justitiaHi nostri, vel pro morte (a) 2 Mod. 306.
MamiMS, vel pro forerta nostra, vel pro aliquo alio

(18) In New-York this writ is allowed to (19) By 44 Geo. III. c. ?02. any of the judg-
aj»y one who is claimed by another as a fugi- es of England or Irelan(? may award a writ of
live from another state, and bound to serve habeas corpus ad testijicandum to bring a pri-
•uch other

; although the person claiming the soner detained in any gaol to be examined aa
benefit of this writ may have been previously a witness in any court of record, or sitting at
oclivered over to his master on & habta* corpus, nisi prius.
2 R. S. 561, {) 15.
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]^s shall issue to remove any prisoner out of any gaol, unless signed hy
some judge of the court out of which it is awarded. And to avoid vexa-

tious delays by removal of frivolous causes, it is enacted by statute 21 Jac,

I. c. 23. that, where the judge of an inferior court of record is a barrister of

three years' standing, no cause shall be removed from thence by habeas

corpus or other writ, after issue or demurrer deliberately joined : that no
cause, if once remanded to the inferior court by writ of procedendo or other-

wise, shall ever afterwards be again removed ; and that no cause shall be
removed at all, if the debt gr damages laid in the declaration do not amount
to the sum of five pounds. But d^n expedient (r) having been found out to

eliide the latter branch of the statute, by procuring a nominal plaintiff to

bring another action for five pounds or upwards (and then by the course of

the court, the habeas corpus removed both actions together), it is

[ **131
] therefore enacted by statute 12 Geo. I. c. 29. that the inferior *court

may proceed in such actions as are under the value of five pounds,

notwithstanding other actions may be brought against the same defend-

ant to a greater amount. And by statute 19 Geo. III. c. 70. no cause,

under the value of ten pounds (20), shall be removed by habeas corpus, or

otherwise, into any superior court, unless the defendant so removing the

same, shall give special bail for payment of the debt and costs (21).

But the great and efBcacious writ, in all manner of illegal confinement,

is that of habeas corpus ad subjiciendum; directed to the person detaining

another, and commanding him to produce the body of the prisoner, with

the day and cause of his caption and detention, adfaciendum, subjiciendum^

et recipiendum, to do, submit to, and receive whatsoever the judge or court

awarding such writ shall consider in that behalf {s) (22). This is a high

prerogative writ, and therefore by the common law issuing out of the court

of king's bench not only in term-time, but also during the vacation (^), by

afiat from the chief justice or any other of the judges, and running into all

parts of the king's dominions : for the king is at all times entitled to have

an account, why the liberty of any of his subjects is restrained (w), wher-

ever that restraint may be inflicted. If it issues in vacation, it is usually

returnable before the judge himself who awarded it, and he proceeds by
himself thereon (v) ; unless the term shall intervene, and then it may be

returned in court [w). Indeed if the party were privileged in the courts of

common pleas and exchequer, as being (or supposed to be) an officer or

suitor of the court, an habeas corpus ad subjiciendum might also by common

(r) Bohvin. instit. legal, 85, edit. 1708. Saturday. The Thxirsday after was therefore the
(a) St. Trials, viii. 142. 30th of November, two days after the expiration of
(t) Hhe pluries habeas corpus (Hrected to Bervrick the term.

in 43 Eliz. (cited 4 Burr. 856.) was teste'ddie Jovis (u) Cro. Jac. 543.
prox^ post guinden^ Sancti Martini. It appears by (v) 4 Burr. 856.

referring to the dominical letter of that year, that (w) Ibid. 460. 542. 606.
this quindena (Nov. 25.) happened that year on a

(20) By statute 57 Geo. III. c. 124, extend- real estate comes in question : and actions of
ed to 151. and by statute 7 & 8 Geo. IV. c. 71, replevin and of false imprisonment. 2 R. S.

^ 6, extended to 201. 389, ^ 1, 4, 14.

(21) Causes sue removable from the com- (22) In New-York this writ may be granted
men pleas court to the supreme, court by cer- by the chancellor, or any of the judges of the

<ioran, whenever the ioatter in dispute exceeds Supreme Court, or any officer authorized to

250 dollars, but in the city of New-York wiiere perform the duties of such judge at chambers,
it exceeds 500 dollars ; and in the following and residing in rtie county where the prisoner

cases they may be removed, whatever the is detained : or if these cannot or will not act,

amount may be, viz. in actions in which the then to a similar officer in an adjoining coun-
state is interested, or which are brought by or ty : it may also be granted by the Supreme
against any city : actions in which the title to Court in term-time. (2 R. S. 663).
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law have been awarded from thence (.r) ; and, if the cause of imprison-

ment were palpably illegal, they might have discharged him (y) : but, if

he were coinniittc^d for any criminal matter, they could only have remand-

ed him, or taken bail for his appearance in the court of king's bench (^),

which occasioned the common pleas for some time to discounte-

nance such applications. But since the *mention of the king's [•132]

bench and common pleas, as co-ordinate in this jurisdiction, by
statiUe 16 Car. 1. c. 10. it hath been holden, that every subject of the

kingdom is equally entitled to the benefit of the common law writ, in

either of those courts, at his option (a). It hath also been said, and by
very respectable authorities (b), that the like habeas corpus may issue out of

the court of chancery in vacation ; but upon the famous application to

lord Nottingham by Jenks, notwithstanding the most diligent searches, no
precedent could be found where the chancellor had issued such a writ in

vacation (c), and therefore his lordship refused it (23).

(X) 2 Inst. 55. 4 Inst: 290. 2 Hal. P. C. 144. 2 (a) 2 Mod. 198. Wood's case, C. B. HiU. 11 Geo.
Ventr. 24. III.

(y) Vaugh. 155.

(z) Carter 221. 2 Jon. 13.

(6) 4 Inst. 182. 2 Hal. P. C. 147.

(c) Lord Nott. MSS. Rep. July, 1676.

(23) It was determined, after a very elabo-

rate investigation of all the authorities by lord

Eldon in Crowley's case, that the lord chan-
cellor can issiie the writ of habeas corpus at

common law in vacation, overriiling the deci-

sion in Jenks's case. See 2 Swanst. 1.

By two modern statutes, the 43 Geo. III. c.

140. and 44 Geo. Ill; c. 102. the habeas corpus
ad testificandum has been rendered more effi-

cient. By the first, a judge may award the

writ for the purpose of bringing any prisoner

from any goal in England or Ireland as a wit-

ness, before any court-martial, commissioners
of banknipt, or for auditing public accounts,

or other commissioners, under any commission
or warrant from his majesty

; (the statute has
the same application to the habeas corpus ad
deliberandum). By the other statute, a simi-

lar power is giv&n for bringing up any prisoner
as a witness before any of the courts, or any
justice of oyer and terminer, or goal delivery,

or sitting at nisi prius, in England or Ireland,

The Ijenefit of the writ of habeas corpus,
which was limited by the former acts to cases
ofcommitment or detainer for criminal, or sup-
posed criminal matter, has been still further
extended by the 56 Geo. III. c. 100. which
enacts, that any one of the judges may issue a
writ of habe&s corpus in vacation, returnable
immediately, Ijefore himself or any other judge
of the same court in cases other than for cri-
minal matt4>r or for debt ; and the non-obser-
^'^^ '''

'

'I be deemed a contempt
9*^

'

"-^ fit be awarded so late

^ '

i<> return cannot be con-
Tf"' tilore term, then it is to be
»"

'

^ in court at a day certain.
'" ''

''^d late in term, it

; vacation in like

> Ireland as well
n into coun-
! privileged

d, and the

Anc ..

may be made r'

manner. TW-
a.s r '

tK-
pl-..<.

isles of Gufcrn.>'

The writ of I

of the British iiUL>j cv.t yjiuy , tuiu iiiereioro can

e privilege

jrefo

not be obtained by an alien enemy, or a prison-

er of war. See the case of the three Spanish
sailors, 2 Blk. 1324. 2 Burr. 765. The re-

lief in such cases is by application to the se-

cretary at war. On a commitment by either

house of parliament for contempt or breach of

privilege, the courts at Westminster cannot
discharge on a habeas corpus ; although on
the return of the writ such commitment should
appear illegal ; for they have no power to con-
trol the privileges of parliamenc. 2 Hawk. c.

15. s. 73. 8 T. R. 314.

The writ of habeas corpus, whether at com-
mon law or under 31 Car. U. c. 2, does not
issue as a matter of course spon application

in the first instance, but rau^ be grounded on
an affidavit, upon which thi court are to ex-

ercise their discretion whel/ier the writ shall

issue or not. 3 B & A. ^20. 2 Chitty R.
207. A habeas corpus cumcausa does not lie

to remove proceedings fron an inferior juris-

diction, into the court of K. B., unless it ap-

pears that the defendant iaiactually or virtually

.m the custody of the court below. 1 B. & C.
513. 2 Dowl. «& R. 722. Thecourtof K. B. will

grant a habeas corpus tc the warden of the

Fleet, to take a prison* confined there for

debt before a magistrate to be examined from
day. to day respecting i charge of felony or

mi.sderneanor. 5 B. ItA. 730. The court of

exchequer will not grait a habeas corpus to

enable the defendant m an information, who
is confined in a countt goal for a libel under
the sentence of anotlcr court, to attend at

Westminster to condict his defence in per-

son ;—the application should be made to the

court by whom the defendant was sentenced.

9 Price, 147. Nor will the court of K. B.

grant a writ of habeas corpus to bring up a
defendant under sentence of imprisonment for

a misdemeanor, to enable him to shew cause in

person against a rule for a criminal informa-

tion. 3 B. & A. 679, n. Where there are ar-

ticles of separation between the husband and
wife, if the husband afterwards eonfine her,

she may have a lalbetM corpus and be set a(
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In the king's bench and common pleas it is necessary to apply for

it by motion to the court (d), as in the case of all other prerogative writs

(cer^^<?ran, prohibition, mandamus, ^c.) which do not issue as ofmere course,

without shewing some probable cause why the extraordinary power of

the crown is called in to the party's assistance. For, as was argued by
lord chief justice Vaughan (e) " it is granted on motion, because it cannot

be had of course ; and there is therefore no necessity to grant it ; for the

court ought to be satisfied that the party hath a probable cause to be de-

livered." And this seems the more reasonable, because (when once grant-

ed) the person to whom it is directed can return no satisfactory excuse for

not bringing up the body of the prisoner (/). So that if it issued of

mere course, without shewing to the court or judge some reasonable ground

for awarding it, a traitor or felon under sentence of death, a soldier or mari-

ner in the king's service, a wife, a child, a relation, or a domestic, confined

for insanity, or other prudential reasons, might obtain a temporary enlarge-

ment by suing out an habeas corpus, though sure to be remanded as soon

as brought up to the court. And therefore sir Edward Coke, when chief

justice, did not scruple in 13 Jac. I. to deny a habeas corpus to one confined

[d) 2 Mod. 306. 1 Lev. 1.

(e) Bushel's case, 2 Jon. 13.

(/) Cro. Jac. 543.

liberty. 13 East, 173. n. A habeas corpus will

be granted in the first instance, to bring up an
infant who had absconded .from his father and
was detained by a third person without his

consent. 4 Moore, 366. The court will not

grant a habeas corpus to bring up the body of
a feme-covert on an affidavit that she is desi-

rous of disposing of her separate property, and
that her husbai.d will not admit the necessary
parties, and thai she is confined by illness and
not likely to li^e long ; nor will they under
such eircumstaaces, grant a rule to shew
cause why the necessary parties should not be
admitted to see htr, for if there be no restraint

of personal libert/, the matter is only cogni-

zable in a court cf equity. 1 Chitty R. 654.

Where application had been made for the dis-

charge of an impressed seaman, before the

two years of his pro eclion by the stat. 13 Geo.
II. c. 17. were expiied ; which was then in-

effectual, because tie facts were not verified

with sufficient certaiity
;
yet the doubt being

removed by another iffidavit, the court grant-

ed a writ of habeas orpus for the purpose of

liberating him, thougl the two years were ex-

pired. 8 East, 27. The court on affidavit,

suggesting probable (ause to believe that a
helpless and ignorant female foreigner was
exhibited for money wihout her consent, grant-

ed a rule on her keepen to shew cause why a
writ of habeas corpus slould not issue to bring

her before the court, anc directed an examina-
tion before the coronei and attorney of the

court, in the presence o' the parties applying
and applied against. Ei parte Hottentot Ve-
nus, 13 East, 195. The vrit will be granted
to a military officer under trrest for charges of
misconduct, if he be not brought to trial pur-
suant to the articles of war, as soon as a court-

martiai can be conveniently assembled, unless
the delay is satisfactorily explained. 2 M. &
S. 428. The court will grant h habeas corpus
to bring up the body of a bastard child within
the age of nurture, for the purpose of restoring

it to its mother, from whom it had been taken,
first by fraud, and then by force, without pre-
judice to the question of guardianship, which
belongs to the lord chancellor. 7 East, 579.
Where a prisoner is brought up under a habeas
corpus issued at common law, he may con-
trovert the truth of the return by virtue of the
56 Geo. III. c. 100. s. 4. 4 B. & C. 136. Pri-

soner committed for manslaughter, upon the
return of the habeas corpus, was allowed to

give bail in the country, by reason of his po-
verty, which rendered him unable to appear
with bail in court. 6 M. & S. 108. 1 B. &
A. -209. 2 Chit. Rep. 110.

With respect to the Return. A return in

the following words, " I had not at the time of
receiving this writ, nor have I since, had the

body of A. B. detained in my custody, so that

I could not have her, &c." was holden bad,

and an attachment was granted against the

party who made it. 5 T. R. 89. It seems
sufficient to set forth, that the defendant is in

custody under the sentence of a court of com-
petent jurisdiction to inquire of the offence

and pass such sentence, without setting forth

the particular circumstances necessary to war-
rant such a sentence. 1 East, 306. 5 Dow.
199, 200. The court will not extend matter
dehors the return, in support of the sentence
or proceeding against the defendant, 2 M. &
S. 226. nor go into the merits, but decide upon
the return of a regular conviction prima facie.

7 East, 376. Where a defendant was com-
mitted by an ecclesiastical judge of appeal for

contumacy in not paying costs, and the signi-

ficavit only described the suit to be " a certain

cause of appeal and complaint of nullity,"

without shewing that the defendant ^yas com-

mitted for a cause within the jurisdiction of

the spiritual judge, it was held, that the de-

fendant was entitled to be discharged on ha-

beas corpus. 5 B. & A. 791. 1 Dowl. & Ry,

460.
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by the court of admiralty for piracy ; there appearing, upon his

own shewing, sutlicient grounds to •confine liim {g). On the [*133]

other hand, if a probable ground be shewn, that the party is im-

prisoned without just cause (A), and therefore hath a right to be delivered,

the writ of habeas corpus is then a writ of right, which " may not be denied,

but ought to be granted to every man that is committed, or detained in pri-

son, or otherwise restrained, though it be by the command of the king,

the privy council, or any other («)."

In a former part of these commentaries (k) we expatiated at large on
the personal liberty of the subject. This was shewn to be a natural in-

herent right, which could not be surrendered or forfeited unless by the

commission of some great and atrocious crime, and which ought not to be

abridged in any case without the special permission of law. A doctrine

coeval with the first rudiments of the English constitution, and handed
down to us from our Saxon ancestors, notwithstanding all their struggles

with the Danes, and the violence of the Norman conquest : asserted after-

wards and confirmed by the conqueror himself and his descendants ; and
though sometimes a little impaired by the ferocity of the times, and the oc-

cassional despotism of jealous or usurping princes, yet established on the

firmest basis by the provisions of magna carta, and a long succession of

statutes enacted under Edward III. To assert an absolute exemption
from imprisonment in all cases, is inconsistent with ever^' idea of law and
political society ; and in the end would destroy all civil liberty, by render-

ing its protection impossible : but the glory of the English law consists in

clearly defining the times, the causes, and the extent, when, wherefore,

and to what degree the imprisonment of the subject may be lawful. This
it is, which induces the absolute necessity of expressing upon every com-
mitment the reason for which it is made : that the court upon an habeas

corpus may examine into its validity ; and according to the circumstances

of the case may discharge, admit to bail, or remand the prisoner.

•And yet, early in the reign of Charles I. the court of king's [*134]
bench, relying on some arbitrary precedents (and those perhaps

misunderstood) determined (/) that they could not upon an habeas corpus

either bail or deliver a prisoner, though committed without any cause as-

signed, in case he was committed by the special command of the king, or

by the lords of the privy council. This drew on a parliamentary inquiry,

and produced the petition of right, 3 Car. I. which recites this illegal judg-
ment, and enacts that no freeman hereafter shall be so imprisoned or de-
tained. But when, in the following year, Mr. -Selden and others were
committed by the lords of the council, in pursuance of his majesty's special

command, under a general charge of " notable contempts and stirring up
sedition against the king and government," the judges delayed for two
terms (including also the long vacation) to deliver an opinion how far such
a charge was bailable. And when at length they agreed that it was,
they however annexed a condition of finding sureties for the good beha-
viour, which still protracted their imprisonment, the chief justice, sir Ni-
cholas Hyde, at the same time declaring (m), that " if they were again
remanded for that cause, perhaps the court would not afterwards grant a
habeas corpus, being already made acquainted with the cause of the impri-
sonment." But this was heard with indignation and astonishment by
U) 3 Biilstr. 87. See also 8 RoU. Rep. 138. (Jk) Book I. chap. 1.
(A) 8 Inst. 615. (/) stale Tr. vU. 13«.
(») Com. Joum. 1 Apr. 1688. (m) IM. 240.
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every lawyer present : according to Mr. Selden's own {n) account of the

matter, whose resentment was not cooled at the distance of four-and-

twenty years.

These pitiful evasions gave rise to the statute 16 Car. I. c. 10. § 8.

whereby it is enacted, that if any person be committed by the king

[*135 ] himself in person, or by his privy ^council, or by any of the mem-
bers thereof, he shall have granted unto him, without any delay

upon any pretence whatsoever, a writ of habeas corpus, upon demand or

motion made to the court of king's bench or common pleas ; who shall

thereupon, within three court days after the return is made, examine and

determine the legality of such commitment, and do what to justice shall

appertain, in delivering, bailing, or remanding such prisoner. Yet still in

the case of Jenks, before alluded to (o), who in 1676 was committed by the

king in council for a turbulent speech at Guildhall (p), new shifts and de-

vices were made use of to prevent his enlargement by law, the chiefjustice

(as well as the chancellor) declining to award a writ of habeas corpus ad

subjiciendum in vacation, though at last he thought proper to award the

usual writs ad deliberandum, <^c. whereby the prisoner was discharged at

the Old Bailey. Other abuses had also crept into daily practice, which

had in some measure defeated the benefit of this great constitutional re-

medy. The party imprisoning was at liberty to delay his obedience to the

first writ, and might wait till a second and a third, called an alias and a

pluries, were issued, before he produced the party ; and many other vexa-

tious shifts were practised to detain state-prisoners in custody. But who-
ever will attentively consider the English history, may observe, that the

flagrant abuse of any power, by the crown or its ministers, has always

been productive of a struggle ; which either discovers the exercise of that

power to be contrary to law, or (if legal) restrains it for the future. This

was the case in the present instance. The oppression of an obscure indi-

vidual gave birth to the famous habeas corpus act, 31 Car. II. c. 2. which

is frequently considered as another magna carta [q) of the kingdom ; and

by consequence and analogy has also in subsequent times reduced the ge-

neral method of proceeding on these writs (though not within the reach of

that statute, but issuing merely at the common law) to the true standard

of law and liberty.

[*136] *The statute itself enacts, 1. That on complaint and request

in writing by or on behalf of any person committed and charged

with any crime (unless committed for treason or felony expressed in the

warrant ; or as accessory, or on suspicion of being accessory, before the

fact, to any petit-treason or felony ; or upon suspicion of such petit-treason

or felony, plainly expressed in the warrant ; or unless he is convicted or

charged in execution by legal process), the lord chancellor or any of the

twelve judges, in vacation, upon viewing a copy of the warrant, or affida-

vit that a copy is denied, shall (unless the party has neglected for two

terms to apply to any court for his enlargement) award a habeas corpus (24)

(n) " Etiam judicum tunc primarius, nisi illud entioribus hie universis censitum." (Vindic. Mar.
faceremus, rescripti illius forensis, qui libertatis claus. edit. A. D. 1653.
personalis omnimodae vindex legitimus est fere so- (o) Pag. 132.
lus, usum omnimodum palam pronuntiavit (sui sem- (p) State Tr. vii. 471.

per similis) nobis perpetuo in posterum denegan- {q) See Book I. ch. 1.

dum. Quod, ut odiosissimum juris prodigium, sci-

(24) In New-York the writ issues when a the following : viz, 1. A commitment under
person is detained on any pretence, except process issued by any judge or court of the U
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for such prisoner, roturnable immediately before himself or any other of the

judges ; and upon the return made; shall dischargij the party, if bailable,

upon giving security to appear and answer to the accusation in the proper

court of judicature. 2. That such writa shall be indorsed, as granted in

pursuance of this act, and signed by the person awarding them. 3. That
the writ shall be returned and the prisoner brought up, within a limited

time according to the distance, not exceeding in any case twenty days.

4. That officers and keepers neglecting to make due returns, or not deli-

vering to the prisoner or his agent within six hours after demand a copy of

the warrant of commitment, or shifting the custody of a prisoner from one

to another, without sufficient reason or authority (specified in the act), shall

for the first ofTence forfeit 100/. and for the second offence 200/. to the party

grieved, and be disabled to hold his office. 5. That no person once deli-

vered by habeas corpus, shall be recommitted for the same offence, on pe-

nalty of 500/. 6. That every person committed for treason or felony shall,

if he requires it the first week of the next term, or the first day of the n^xt

session of 9ycr and terminer, be indicted in that term or session, or else ad-

mitted to bail : unless the king's witnesses cannot be produced at that

time : and if acquitted, or if not indicted and tried in the second term,

or session, he shall be discharged from his imprisonment for such
imputed offence : but that no person, after the assises shall be *open [*1 37]
for the county in which he is detained, shall be removed by habeas

corpus, till after the assises are ended ; but shall be left to the justice of

the judges of assise. 7. That any such prisoner may move for and ob-

tain his habeas corpus, as well out of the chancery or exchequer, as out of

the king's bench or common pleas ; and the lord chancellor or judges de-

nying the same, on sight of the warrant or oath that the same is refused,

forfeit severally to the party grieved the sum of 500/. 8. That this writ of

habeas corpus shall run into the counties palatine, cinque ports, and other

privileged places, and the islands of Jersey and Guernsey. 9. That no
inhabitant of England (except persons contracting, or convicts praying, to

be transported ; or having committed some capital offence in the place to

which they are sent) shall be sent prisoner to Scotland, Ireland, Jersey,

5. having exclusive jurisdiction of the matter The writ cannot be disobeyed for want of
by the laws of the U. S. form, and may be returnable immediately or

2. Commitments under the final judgment on a day certain : and if the proper officer re-

or decree of any competent tribunal, or under fuse to allow the writ, ho is liable to a fine of
an execution thereon. But no order of com- 1000 dollars. If the person to whom it is di-

mitinent for a contempt, or upon proceedings rected refuses to obey it, the sheriff is ordered
the remedies of aas for a contempt to enforce the remedies of a to arrest him, and keep him in close custody

party, is considered as such- judgment or de- till ho obey it, and to bring up the body of the
cree ; and commitments for a contempt must person applying for the writ ; and for that pur-
specially and plainly charge the contempt, (S pose, if necessary, to call to his aid the power of
R. S. 563, ^ 22, id. 567, ^ 40). the county. When the party is brought before
The application is founded on petition of the the officer who issued the writ, he is d ischarged

party.orofsomeoneonhisbehalf, and is verifi- if there be no legal cause of detaining him:
ed by his oath. It shows that the party does not otherwise he is remanded to his former confine-
come within the exceptions above mentioned

; meni. (See 2 R. S. 563, 6cc.) The act fully
it states thf name of the person detaining him, explains the mode of proceeding, and repeals
and ihf place as accurately as it is known, and the common law provisions on the subject, ex-
Ihe pretence of confinement. If the confine- cept so far as they may be necessary to carry
ment is by virtue of any warrant, order, or pro- the provisions of the act into effect. (Id. 573,
cess, a copy is annexed, or an excuse is alleg- ^ 73). It differs materially from the text.
ed by .showing that a copy was refused on ten- The Constitution of New-York forbids the
derof the fees ; orthnr r! p irty \v;is removed suspension of this WTit, unless, when in cases
or concealed bel.

.
,| be made, of rebellion or invasion, the public safety may

It must also be illegality require its suspension. Art. 7. sect. 6. So
consists, and wlai..^. *.^, v,->;pu8 or ccr- also the Constitution of the U. S. art. 1. sccU
tiorari is prayed for. 9. 6 2.

Vol. II. IT
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Guernsey, or any places beyond the seas, within or without the king%
dominions ; on pain that the party committing, his advisers, aiders, and
assistants, shall forfeit to the party aggrieved a sum not less than 500/. to

be recovered with treble costs ; shall be disabled to bear any office of trust

or profit ; shall incur the penalties of praemunire ; and shall be incapable

of the king's pardon.

This is the substance of that great and important statute : which ex-
tends (we may observe) only to the case of commitments for such crimi-

nal charge, as can produce no inconvenience to public justice by a tempo-
rary enlargement of the prisoner : all other cases of unjust imprisonment
being left to the habeas corpus at common law. But even upon writs at

the common law it is now expected by the court, agreeable to ancient pre-

cedents (r) and the spirit of the act of parliament, that the writ should be
immediately obeyed, without waiting for any alias or pluries ; otherwise

an attachment will issue. By which admirable regulations, judicial as

well as parliamentary, the remedy is now complete for removing the injury

of unjust and illegal confinement. A remedy the more necessary, because
the oppression does not always arise from the ill-nature, but some-

[*138] times from the mere inattention of *government. For it frequent-

ly happens in foreign countries (and has happened in England
during temporary suspensions (s) of the statute), that persons apprehend-

ed upon suspicion have suffered a long imprisonment, merely because they

were forgotten (25).

The satisfactory remedy for this injury of false imprisonment, is by an
action of trespass vi et armis, usually called an action of false imprison-

ment ; which is generally, and almost unavoidably, accompanied with a
charge of assault and battery also : and therein the party shall recover

damages for the injury he has received ; and. also the defendant is, as for

all other injuries committed with force, or vi et armis, liable to pay a fine to

the king for the violation of the public peace.

III. With regard to the third absolute right of individuals, or that of

private property, though the enjoyment of it, when acquired, is strictly a
personal right

;
yet as its nature and original, and the means of its acqui-

sition or loss, fell more directly under our second general division, of the

rights of things ; and as, of course, the wrongs that affect these rights

must be referred to the corresponding division in the present book of our

commentaries ; I conceive it will be more commodious and easy to con-

sider together, rather than in a separate view, the injuries that may be

(r) 4 Burr. 856. • (5) See Book I. pag. 136.

(25) Besides the efficacy of the writ of ha- is too young to have any discretion of its own,
heas corpus in liberating the subject from illegal then the court will deliver it into th* custody
confinement in a public prison, it also extends of its parent, or the person who appears to be
its influence to remove every unjust restraint its legal guardian. See 3 Burr. 1434. where
of personal freedom in private life, though im- all the prior cases are considered by lord Mans-
posed by a husband or a father ; but when"wo- field. In a late case (Moore and Fitzgibbon),

men or infants are brought before the court by the court refused to permit an inquiry whether
an habeas corpus, the court will only set them a child born during wedlock was the oiFspring

free from an unmerited or unreasonable con- of the former or the latter, but on a writ of
finement, and will not determine the validity habeas corpus, directed that the child, an in-

of a marriage, or the right to the giiardianship, fant under three years of age, should be re-

but will leave them at liberty to choose where stored to the former, who was the husband of
they will go : and if there be any reason to the child's mother. M. T. 1825, K. B.

apprehend that they will be seized in return- If an equivocal return is made to an habeag

ing from the court, they will be sent home un- corpus, the court will immediately grant an
der the protection of an olRcer. But if a child attacluuent. 5 T. R. 89.
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offered to the enjoyment, as well as to the rights, of property. And there-

fore I shall here conclude the head of injuries afiecting the absolute rights

of individuals.

We are next to contemplate those which affect their relative rights ; or

such as are incident to persons considered as members of society, and con-

nected to each other by various ties and relations ; and, in particular, such

injuries as may be done to persons under the four following relations

;

husband and wife, parent and child, guardian and ward, master and ser-

vant.

*L Injuries that may be offered to a person, considered as a hus- [*139 ]

band, are principally three (26) : abduction, or taking away a man's

tion for criminal conversation, merely because

the damages appear to them to be exccMive,
4 T. R. 651. although they have the power to

do so. lb. 059. n. (a).

By statute, a wife leaving her husband and
living in adultery with another shall lose her

dower. 2 Inst. 436. The law considers the

wife as incapable of consenting to a crim. con.

7 Mod. 81. F. N. B. 89. On which account
it is probable the usual remedy has been tres-

pass vi et armis, and not merely case, 6 East,

387. Selw. N. P. 18. And the courts seem
to have considered that whatever the form of
the declaration may be, it is in effect case. 2
Wils. 85. 6 East, 390. Bull. N. P. 28. The
husband may not only bring an action for the
criminal conversation, for which he shall be
recompensed in damages, but may also pro-

ceed in the ecclesiastical courts for the adul-

tery, and solicitation of chastity, and the pro-

ceedings in one court shall be no bar to the
other. 4 B^c. Ab. 553. 1 T. R. 6.

Evidence.—The evidence of the fact of adul-

tery, which, from its very nature, is usually
circumstantial, must be sufficient to satisfy the

jury that an advdterous intercourse has actual-

ly taken place. Proof of familiarities, howev-
er indecent, is insufficient if there be reason
to apprehend, from the fact of the parties be-

ing mterrupted,oron any other circumstance,
that a criminal conversation has not taken
place. Stark, on Evid. 2 vol. 440. Where
the statute of limitations has been pleaded, so
as to exclude the recovery of damages for

adulterous intercourse, which took place a
greater distance of time than six years previ-

ous to the commencement of the action, it has
been held, that anterior acts of adultery are
evidence for the purpose of shewing the na-
ture of the connexion which subsisted within
six years. 8 St. Tr. 35. The confession of
the wife will be no evidence against the de-
fendant, Bull, N. P. 28. but a discourse be-

tween the wife and the defendant is evidence,
as also are letters written by the defendant to

the wife. Stark, on Evid. 2 vol. 441. The
defendant may sliew in mitigation of damages,
that the wife had before eloped, or had been
connected with others, that she had borne a
bastard before marriage. Bull. N. P. 296. that

she had been a prostitute previous to her con-
nexion with the defendant, ib. 27 ; but it is

there laid down, that the defendant cannot
give evidence of the general reputation of her

being, or having been, a prostitute, for that

may have been occasionea by her familiaii^

(26) In ancient times adultery was innuira-

ble in tourns and leets, 3 Inst. 206. and pu-
nished by fine and imprisonment ; and so re-

cently as the commencement of the seven-
teenth century, attempts were made by the le-

gislature to briuii this offence within the pale
of criminal jurisdiction ;—but they were inef-

fectual. 5th vol. Pari. Hist. 88. During the

commonwealth an act was passed, the provi-

sions of which were, that adultery should be
adjudged felony, " and every person, as well
the man as the woman offending therein,

should suffer death without benefit of clergy
;

provided that this should not extend, first, to

any nxan who did not know at the time of such
offence committed, that the woman was then
married ; or, 2dly, to any woman whose hus-
band should be beyond the seas for three years,

or reputed dead ; or, 3dly, to any woman
who.He husband should absent himself for three

years in any place, so as the wife should not
know her husband to be living within that

time." See Scobell's Acts, part 2. p. 121. fo.

«d. But this law was not renewed at the res-

toration. The damages given to the husband
are generally considerable, though lord Ken-
yon reprobated the idea that they were to be
given so as to operate as a punishment. 5
T. R. 360. 4 Burr. 2059. If the husband has
parted with the right to the society of his wife,

absolutely and permanently, it has been said
that he cannot support an action for a supposed
injury during the separation ; but if agree-
ment to separate is only conditional, or tem-
porary, it is otherwise. 5 T. R. 360. Peake
Rep. 7. 6 East, 244. 2 Smith, 356. And if

the husband has consented to, or facilitated
the injury, he cannot sue. Bull. N. P. 27. 2
T 1? 1

1
^ 1 T. R. 655. 5 T. R. 360. 3

^
!''Titi non Jit injuria. So if the

I to live as a prostitute with the

i
irid, and the defendant has

'

1 in to commit the act of
^''

- complains, the action can-
not be Hiitinliuiied, Bull N. P. 27. Peake R.
39 ; but if the husband is ignorant of her pros-
titution, then It goes only in mitigation of da-
mages. Bull. N. P. 27 ; as will his negligence
or inatrrntinn to thr conduct of his wife' with
' ' .

i 1.' 051. So, according
' if the husband hsis

sue, 4 Esp. 16; biii

quent case, was of • ri
only affected the d:tiii.igt'.s, 4 Ksp. R. 237.
The court will aol graat a aew trial in «n ac-
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wife ; adultery, or criminal conversation with her'; and heating pr other-

wise abusing her. 1. As to the first sort, abduction, or taking her away,
this may either be by fraud and persuasion, or open violence : though
the law in both cases supposes force and constraint, the wife having
no power to consent ; and therefore gives a remedy by writ of ravish'

ment, or action of trespass vi et armis, de uxore rapta et ahducta (t) . This ac-

tion lay at the common law ; and thereby the husband shall recover, not

the possession (w) of his wife, but damages for taking her away : and by
statute Westm. 1. 3 Edw. I. c. 13. the offender shall also be imprisoned

two years, and be fined at ,the pleasure of the king. Both the king and
the husband may therefore have this action (v)) ; and the husband is also

entitled to recover damages in an action on the case against such as per-

suade and entice the wife to live separate from him without a sufficient

cause (x). The old law was so strict in this point, that if one's wife miss-

ed her way upon the road, it was not lawful for another man to take her

into his house, unless she was benighted and in danger of being lost or

drowned (y) : but a stranger might carry her behind him on horseback to

market, to a justice of the peace for a warrant against her husband, or to

the spiritual court to sue for a divorce {z). 2. Adultery, or criminal con-

versation with a man's wife, though it is, as a public crime, left by our

laws to the coercion of the spiritual courts
;
yet, considered as a civil in-

jury (and surely there can be no greater), the law gives a satisfaction to the

husband for it by action of trespass vi et armis against the adulterer, where-
in the damages recovered are usually very large and exemplary. But
these are properly increased and diminished by circumstances (a) ; as the

rank and fortune of the plaintiff and defendant ; the relation or

{*140] "^connexion between them; the seduction or otherwise of the

wife, founded on her previous behaviour and character ; and the

husband's obligation by settlement or otherwise to provide for those chil-

dren, which he cannot but suspect to be spurious. In this case, and upon
indictments for polygamy, a marriage in fact must be proved ; though ge-

nerally, in other cases, reputation and cohabitation are sufficient evidence

of marriage (b). The third injury is that of beating a man's wife, or other-

wise ill-using her ; for which, if it be a common assault, battery, or impri-

sonment, the law gives the usual remedy to recover damages, by action

of trespass vi et armis, which must be brought in the names of the hus-

band and wife jointly : but if the beating or other mal-treatment be very

enormous, so that thereby the husband is deprived for any time of the

company and assistance of his wife, the law then gives him a separate re-

medy by an action of trespass, in nature of an action upon the case, for

this ill-usage, per quod consortium amisit ; in which he shall recover a sa-

tisfaction in damages (c).

II. Injuries that may be offered to a person considered in the relation

{t) F. N. B. 89. (2) Bro. Ahr. 207. 440.

(«) 2 Inst. 434. (a) Law of nisi prius, 26.

(w) Ibid. (b) Burr. 2057.

(jt) Law of nisi prius, 74. (c) Cro. Jac. 501. 538.

iy) Bra. Abr. t. trespass, 213.

with the defendant ; though perhaps having of loose conduct, and notoriously bad charac-

laid a foundation, by proving her being ac- ter ; that she made the first overtures and ad-

quainted with other men, such general evi- vances to the defendant, 2 Esp. R. 562, 1

dence may be admitted. Stark, on Evid. 2 Sel. N. P. 25. that his means and expectations

vol. 244. n. For the same purpose he may are inconsiderable,

also give in evidence, that she was a woman
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of tL parent (27) were likewise of two kinds : 1. Abduction^ or taking his

children away ; and, 2. Marrying his son and heir without the father's

consent, whereby during the continuance of the military tenures he lost

the value of his marriage. But this last injury is now ceased, together

with the right upon which it was grounded ; for, the father being no long-

er entitled to the value of the marriage, the marrying his heir does him no
sort of injury for which a civil action will lie. As to the other, of abduc-

tion, or taking away the children from the father, that is also a matter of

doubt whether it be a civil injury or no ; for, before the abolition of the te-

nure in chivalry, it was equally a doubt whether an action would lie for

taking and carrying away any other child besides the heir : some holding

that it would not, upon the supposition that the only ground or cause of

action was losing the value of the heir's marriage ; and others holding that

an action would lie for taking away any of the children, for that the parent

hath an interest in them all, to provide for their education (d). If there-

fore before the abolition of these tenures it was an injury to the fa-

ther to take *away the rest of his children, as well as his heir (as [*141 ]

I am inclined to think it was), it still remains an injury, and is re-

mediable by writ oi ravishment, or action of trespass vi etarmis, dejilio, vel

flia, rapto vel abducto (e) ; in the same mamier as the husband may have
it, on account of the abduction of his wife.

(d) Cro. Eliz. 770, (e) F. N. B. 90.

(27) See in general, Bac. Ab. Master &
Servant, O. Selw. N. P. Master & Servant.

It has been disputed, but the better opinion is,

that the father h:is an interest in his legiti-

mate child, sufficient»to enable him to support

an action in that character, for taking the child

away, he being entitled to the custody of it.

Cro. Eliz. 770. 23 Vin. 451. 2 P. W. 116.

3 Co. 38. 5 East, 221. No modem instance

however of such action can be adduced, and it

is now usual for the father to bring his action

for an injury done to his child, as for de-

bauching her, or beating him or her, in the

character of master, per quod servitium amisii,

in which case some evidence must be adduced
of service. 5 T. R. 360, 1. See post, 142.

note 29.

In an action for debauching plaintiff's

daughter, as his servant, it is necessary to

prove her residence with him, and some acts

of service, though the most trifling are suffi-

ciont. See 2 T. R. 167. 2 N. R. 476. 6
E'lsr, 387. It is unnecessary to prove any

• ser\ice. Peake's R. 253. But if

in take place while she is residing

- . , und she in consequence return to

her father, he cannot maintain the action, 5

East, 45. t unless she be absent with his con-
sent, and with the intention of returning, al-

though she be of age, ib. 47. n. ; or if the de-
fendant engaged her as his servant, and in-

duced her to live in his house as such, with
intent to sed<ice her. 2 Starkie Rep. 493. If

she live in another family, the person with

^ Fn 1 Wendell, 447, it is decided that if the
f of age she mu.st l)e in her father's

;is to constitute in law and in fact,
1 ;i of master and servant, in order to

«iUiUe her father to an action for seducing

whom she resides may maintain the action, 11
East, 24. 5 East, 45. 2 T. R. 4. and the jury
are not limited in their verdict to the mere loss
of service. 11 East, 24. The daughter is a
competent witness, 2 Stra. 1064. and though
not essential, the omission to call her would
be open to observation. Holt's R. 451. Ex-
penses actually incurred should be proved, and
a physician's fee, unless actually paid, cannot
be recovered. 1 Starkie R. 287. The state
and situation of the family at the time should
be proved in aggravation of damages, 3 Esp.
R. 119 ; and if so, that the defendant profess-
ed to visit the family, and was received as the
suitor of the daughter. 5 Price, 641. It has
been said, that evidence to prove that defend-
ant prevailed by a promise of marriage, is in-

admissible. 3 Camp. 519. Peake L. E. 355.
See 5 Price, 641. And no evidence of the
daughter's general character for chastity is

admissible, unless it is impugned. 1 Camp.
460. 3 Camp. 519. The defendant may, m
mitigation of damages, adduce any evidence
of the improper, negligent, and imprudent con-
duct of the plaintiff himself; as where he
knew that defendant was a married man, and
allowed his visits in the probability of a di-
vorce, lord Kenyon held tne action could not
be maintained. Peake R. 240. And evidence
may be given on an inquisition of damages in

an action for seduction, that the defendant vi-

sited at the plaintiff's house for the purpose
of paying his addresses to the daughter, with
an intention of marriage. 5 Price, 641.

her. If she be under age, she is presumed to

be under his control and protection so as to en-
title him to the action, whether she actually

resides with him or not.
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III. Of a similar nature to the last is the relation o( guardian and ward ;

and the like actions mutatis mutandis, as are given to fathers, the guardian

also has for recovery of damages, when his WB-rd is stolen or ravished away
from him (/). And though guardianship in chivalry is now totally abo-

lished, which was the only beneficial kind of guardianship to the guardian,

yet the guardian in socage was always (g) and is still entitled to an action

of ravishment, if his ward or pupil be taken from him : but then he must
account to his pupil for the damages which he so recovers (h). And, as a

guardian in socage was also entitled at common law to a writ of right of
ward, de custodia terrae et haeredis, in order to recover the possession and
custody of the infant (^), so I apprehend that he is still entitled to sue out

this antiquated right. But a more speedy and summary method of re-

dressing all complaints relative to wards and guardians hath of late ob-

tained by an application to the court of chancery ; which is the supreme
guardian, and has the superintendent jurisdiction of all the infants in the

kingdom. And it is expressly provided by statute 12 Car. II. c. 24. that

testamentary guardians may maintain an action of ravishment or tres-

pass, for recovery of any of their wards, and also for damages to be appli-

ed to the use and benefit of the infants [k) (28).

IV. To the relation between master and servant, and the rights accru-

ing therefrom, there are two species of injuries incident. The one is, re-

taining a man's hired servant before his time is expired ; the other is beat-

ing or confining him in such a manner that he is not able to per-

[*142] form his work. As *to the first, the retaining another person's

servant during the time he has agreed to servahis present master

;

this, as it is an ungentlemanlike, so it is also an illegal act. For every

master has by his contract purchased for a valuable consideration the ser-

vice of his domestics for a limited time : the inveigling or hiring his servant,

which induces a breach of this contract, is therefore an injury to the mas-
ter ; and for that injury the law has given him a remedy by special ac-

tion on the case ; and he may also have an action against the servant for

the non-performance of his agreement [I). But, if the new master was
not apprized of the former contract, no action lies against him [m), unless

he refuses to restore the servant, upon demand. The other point of injury,

is that of beating, confining, or disabling a man's servant, which depends

upon the same principle as the last ; viz. the property which the master

Jias by his contract acquired in the labour of the servant. In this case,

besides the remedy of an action of battery or imprisonment, which the

servant himself as an individual may have against the aggressor, the mas-
ter also, as a recompense for his immediate loss, may maintain an action of

trespass vi et armis ; in which he must allege and prove the special da-

mage he has sustained by the beating of his servant, jjer quod servitium ami-

sit (n) ; and then the jury will make him a proportionable pecuniary satis-

faction (29). A similar practice to which, we find also to have obtained

(/) F. N. B. 139. ik) 2 P. Wms. 108.

{g) Ibid. (I) F. N. B. 167.

(A) Hale on F. N. B. 139. (m) Ibid. Winch. 51.

(i) F. N. B. 139. (n) 9 Rep. 113. 10 Rep. 330.

"

(28) 2 R. S. 150, ^ 3. cure his child. 5 East, 45. 6 East, 391. 11

(29) Even in case of debauching, beating, East, 23. Sir T. Raym. 259. And if it ap-

or injuring a child, the father cannot sue with- pear in evidence that the child was of such

out alleging and proving that he sustained tender years as to be incapable of affording

some loss of service, or at least that he was any assistance, then he cannot sustain any ac-

,obliged to incur expense in endeavouring to tion. The rules and principles in support of
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among tho Athenians ; where masters were entitled to an action against

such as boat or ill-treated their servants (o) (30).

We may observe that in these relative injuries, notice is only taken of

the wrouff done to the superior of the parties related, by the breach and dis-

solution of either the relation itself, or at least the advantage:^ jiccruing there-

from : while the loss of the inferior by such injuries is totally unregarded.

One reason for which may be this : that the inferior hath no kind of pro-

perty in the company, care, or assistance of the superior, as the

•superior is held to have in those of the inferior ; and therefore [•HS]
the inferior can suffer no loss or injury. The wife cannot recover

damages for beating her husband, for she hath no separate interest in any

thing during her coverture. The child hath no property in his father or

guardian ; as they have in him, for the sake of giving him education and

nurture. Yet the wife or the child, if the husband or parent be slain,

have a peculiar species of criminal prosecution allowed them, in the na-

ture of a civil satisfaction ; which is called an appeal (31), and which will

(o) Pott. Antiq. b. 1, c. 26.

this doctrine were elucidated in the recent

case of Hall v. Hollander, decided 14th No-
vember, 1825, M. T., and in which the plain-

tiff declared in trespass, for driving a chaise

on the highway against plaintiff's son and
servant, by means whereof he was throwna

down, and his skull fractured.

The lord chief justice was of opinion that

the action could not be maintained in this

form, inasmuch as the declaration was found-

ed upon the loss of the services of a child

who, from his tender years, (being only two
years of age), was incapable of performing

any acts of service, and therefore directed a
nonsuit : which was confirmed by the court.

See, however, note (f) p. 140, ante.

(30) It appears to be a remarkable omission
in the law ot England, which with such scru-

S
ulcus solicitude gpaards the rights of indivi-

uals, and secures the morals and good order

of the community, that it should have afforded

to little protection to female chastity. It is

true that it has defended it by the punishment
of death from force and violence, but has left

it exposed to perhaps greater danger from the

artifices and solicitations of seduction. In no
case whatever, unless she has had a promise
'

• . can a woman herself obtain any
for the injury she has sustained

-I ducer of her virtue. And even
wiitre her weakness and credulity have been
irn;HiBed upon by the most solemn promises of
inarn- — •'' v they have been overheard or
III I'i' she cannot recover any com-
pfn*- incapable of giving evidence
in *

• Nor can a parent maintain
any temporal courts against the

fif^rsc;. done this wrong to his fami-

y, and lo iiis honour and happiness, but by
stating and provine, that from the consequen-
ces of the sedurr ' ' .^hter is less able
to assist him as a that the seducer
in the pursuit of ! r was a trespass-
er upon his premises. li< nee no action can
be maintained for the seduction of a daughter,
which is not attended with a loss of service
or an injury to property. Therefore, in that

action for seduction which is in most general
use, viz. a per quod servitiwn amisit, the father

must prove that his daughter, when seduced,
actually assisted in some degree, however in-

considerable, in the houswifery of his fami-

ly ; and that she has been rendered less ser-

viceable to him by her pregnancy ; or the ac-

tion would probably be sustained upon the evi-

dence of a consumption or any other .disorder,

contracted by the daughter, in consequence of
her seduction, or of her shame and sorrow for

the violation of her honour. It is immaterial
what is the age of the daughter, but it is ne-
cessary that at the time of the seduction she
should be living in, or be considered part of,

her father's family. 4 Burr. 1878. 3 Wils.
18. It should seem that this action may be
brought by a grandfather, brother, uncle, aunt,
or any relation under the protection of whom,
in loco parentis, a woman resides ; especially

if the case be such that she can bring no ac-
tion herself; but the courts would not permit
a person to be punished twice by exemplary
damages for the same injury. 2 T. R. 4.

Another action for seduction is a common
action for trespass, which may be brought
when the seducer has illegally entered the fa-

ther's house ; in which action the debauching
his daughter may be stated and proved as an
aggravation of the trespass. 2 T. R. 166.

Or where the seducer carries off the daughter
fl-ora the father's house, an action might be
brought for enticing away his sen'ant, though
I have never known an instance of an action
of this nature.

In the two last-mentioned actions the se-

duction may be proved, though it may not
have been followed by the consequences of
pregnancy.
These are the only actions which have been

extended l>y the modem ingenuity of the

courts, to enable an unhappy parent to recover

a recompense, under certain circumstances,
for the injury he has sustained by the seduc-

tion of his daughter.

(31) Now abolished by statute 59 Geo. III.

c. 46.
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be considered in the next book. And so the servant, whose master is dis*

abled, does not thereby lose his maintenance or wages. He had no pro-

perty in his master ; and if he receives his part of the stipulated contract,

he suffers no injury, and is therefore entitled to no action, for any battery

or imprisonment^ which such master may happen to endure.

CHAPTER IX.

OF INJURIES TO PERSONAL PROPERTY.

In the preceding chapter we considered the wrongs or injuries that af-

fected the rights of persons, either considered as individuals, or as related

to each other ; and are at present to enter upon the discussion of such in-

juries as affect the rights of property, together with the remedies which
the law has given to repair or redress them.

And here again we must follow our former division (a) of property into

personal and real : personal, which consists in goods, money, and all other

moveable chattels, and things thereunto incident ; a property which may
attend a man's person wherever he goes, and from thence receives its deno^

mination : and real property, which consists of such things as are per-

manent, fixed, and immoveable ; as lands, tenements, and hereditaments

of all kinds, which are not annexed to the person, nor can be moved from

the place in which they subsist.

First, then, we are to consider the injuries that may be offered to the

rights of personal property ; and, of these, first the rights of personal pro-

perty in possession, and then those that are in action only {b).

I. The rights of personal property in possession, are liable to two species

of injuries : the amotion or deprivation of that possession
.;
and the abuse

or damage of the chattels, while the possession continues in the legal own-
er. The former, or deprivation of possession, is also divisible into two
branches ; the unjust and unlawful taking them away : and the unjust

detaining them, though the original taking might be lawful.

[*145] *1. And first of an unlawful taking. The right of property in

all external things being solely acquired by occupancy, as has

been formerly stated, and preserved and transferred by grants, deeds, and
wills, which are a* continuation of that occupancy ; it follows, as a neces-

sary consequence, that when I have once gained a rightful possession of

any goods or chattels, either by a just occupancy or by a legal transfer,

whoever either by fraud or force dispossesses me of them, is guilty of a

transgression against the law of society, which is a kind of secondary law
of nature. For there must be an end of all social commerce between man
and man, unless private possessions be secured from unjust invasions : and,

if an acquisition of goods by either force or fraud were allowed to be a
sufficient title, all property would soon be confined to the most strong, or

the most cunning ; and the weak and simple-minded part of mankind
(which is by far the most numerous division) could never be secure of their

possessions.

The wrongful taking of goods being thus most clearly an injury, the

(a) See book II. ch. 2. (b) Book IL c. 25.
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nt\xt consideration is, what remedy tho law of England has given for it.

\m\ this is, in the first place, tho restitnlion of the goods themselves so

\s rongfully taken, with damages for the loss sustained l)y sucli unjust in-

\ asiou -, which is eflected by action o( replevin (I), (2) ; an institution, which

(1) Seo in general, Com. Diff. Replevin;
Har. Al). Replevin and Avowry ; Vin. Ah.

Ivrpl.Mii; Gilbert on Distresses, by Hunt;
i; : \ on Distresses; Selw. N. P. 1155. ami
\\ -on on Replevin; and see, as to dis-

. the notes ante, 5 to 10.

ievin in general lies only for goods and
^. and it eannot be maintained for tak-

iii removing things atlrxed to the free-

' ' :. I vrn thoimh wronsifully separated there-

from by the defendant.
" Co Lit. 146. b. i T.

R. 504. But growing crops may be consider-

ed in the nature of goods and chattels, being

under 11 Geo. II. c. 19. distrainable ; therefore

whore a replevin bond was to prosecute for

I

.." "

. chattels, and growing crops, and
it ion it was set out as to prose-

i .ng"goo<is and chattels," it was
held lo be no variance. 7 Moore, 231. 1

Bing. 6.

It is said by the learned Commentator in

the text, that the action of replevin obtains

only in one instance of an unlawful taking,

that of a wrongful distress. But lord Redes-
dale remarked in 1 Sch. & Lef 327. that this

definition is too narrow, and mafiy old authori-

! -s will be found in the books, of a replevin

%vhpre there had been no distress. See Vin. Ab.

iJ '. .in,B.&C.2. Com. Dig. Replevin. Re-
•< now seldom brought but for distresses

1 ! I. •:, fliunage-feasant, poor's rate, &c. Com.
Dig. Action, M. 6. It may certainly be brought

to try the legality of a distress for rent, pro-

vided there were no sum whatever in arrear,

5 T. R. 248. n. c. 3 B. «&, P. 348 ; but if any
sum, however small, were due, and the distress

•were for a greater sum, or excessive, or other-

wise irregular, the remedy must be by action

on the case. 1 Hen. Bla. 13. Replevin lies

also for an illegal distress taken damage-fea-

sant ; and when the party in possession of the

(2) In New-York the remedy by replevin

has l)een greatly enlarged by the Revised
Statutes, and it now extends, except in the

cases specified in the act, to any wrongful

taking or detention of the goods or chattels of

another. Executors may maintain this action

Icr cnod.^ wrongfully taken, whenever they
< :-' iin trespass by statute. But re-

i n lie for property taken under a
(•nl!(!ction of a tax, assessment,

' < of a statute : nor at the
^ t in an execution or at-

- taken by virtue thereof,

ipt by law from execution,

of any other person, un-
As ill tne time a right to reduce tho

goods into his possession.

The writ cannot be < xfciitrd until an affida-

vit is annexed to '•
'iiat the case

does not come withi ;il>ove excep-
tw.iw und until the , 1 two sureties

> a bond in double the val&e of the
• conditioned to prosecute the suit

Aitti ctlcct and without delay, and to return

Vol. II.

tu

unless t

&c. : n

less he

land has no title thereto, this action is prefer-

able to trespass for seizing the cattle, in order
to put in issue the title of the party distrain-

ing. 1 Saund. 346. c. n. 2. So, to tr>' the

legality of a di.stress for poor rates, 3 VV Us.

442. 1 Salk. 205. 6 East, 283. 2 Bla. Rep.
1330. 1 Burr. 585. WiUes, 672. b. ; or of
one of the several rates where the distress

warrant includes a supposed arrear of several

rates, 2 Moore, 417 ; or for sewer's rate, 6 T,
R. 522. Hardw. 478. Com. Dig. Pleader,

K. 2G. Willcs, 672. n. b. ; or for a heriot, &c.
Cro. Jac. 50. But if a superior court award
an execution, it seems that no replevin lies

for the goods taken by the sheriff by virtue of
the execution, and if any person shall pre-

tend to take out a replevin, the court would
commit him for a contempt of their jurisdic-

tion, Gilb. Rep. 161. WiUes, 672. n. b. 2
Lutw. 1191. 3 Lev. 204. 2 Stra. 1184 ; and
where goods are taken by way of le\7^, as for

a penalty on a conviction under a statute, it is

generally in the nature of an execution, and
unless replevin be given by the statute this

action will not lie, the conviction being con-
clusive, and its legality not questionable in
replevin, 2 New. Rep. .399. Bac. Ab. Reple-
vin, (C) Com. Dig. Action, M. 6. Willes^
673. n. b. 1 Brod. & Bing. 57. ; but where a
special inferior jurisdiction is given to jus-
tices, &c. and they exceed it in some cases, re-

plevin lies. Willes, 672. n. b. This action
is also maintainable for goods distrained un-
der a warrant from commissioners authorized
by act of parliament to levy rates for specific

local purposes, with power of distress. 1

Swanst. 304. 1 B. & B. 57.

The plaintiff ought to have either an abso-
lute or special property in the goods in ques-
tion, vested in him at the time of the taking.
Bro. Repl. pi. 8. 20. A mere possessory right

the property if a return be adjudged, and to

pay the amount that may be recovered.
The sheriff then delivers the property to the

plaintiff, and gives notice to the defendant
thereof, and of the time at which he' is to ap-
pear in court to resist the plaintiff^s claim.

The sheriff, after demand of delivery of the

goods, may break open any house in which
they are concealed. If he cannot obtain the
goods, he arrests the defendant until he enters
into bond with two sureties to abide the order
of the court, and to put in special bail.

If the defendant claims property in the

f
foods, and pays to the sheriff his fees and the
ees of a jury to try the claim, he may have
his title tried before such jury ; and in the
mean time the goods remain in the custody of
the sheriff. If the jury find for the defendant,
he receives back again the goods : if the jury
find for the plaintiff, the plaintiff, on refunding
the expenses and indemnifying the sheriff, re-

ceives the goods.

See the other proceedings, 2 R. S. 522, &c.

18
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the mirror (c) ascribes to Glanvil, chief justice to king Henry the Second,

This obtains only in one instance of an unlawful taking, that of a wrong-

ful distress (3) : and this and the action of detinue (of which I shall pre-

sently say more) are almost the only actions, in which the actual specific

possession of the identical personal chattel is restored to the proper owner.

For things personal are looked upon by the law as of a nature so transi-

tory and perishable, that it is for the most part impossible either to as-

certain their identity, or to restore them in the same condition as when
they came to the hands of the wrongful possessor. And, since it is a

maxim that " leoc neminem cogit ad vana, seu impossibilia" it there-

[*146] fore ^contents itself in general with restoring, not the thing itself^

but a pecuniary equivalent to the party injured ; by giving him a

satisfaction in damages. But in the case of a distress, the goods are from

the first taking in the custody of the law, and not merely in that of the

distreinor ; and therefore they may not only be identified, but also restored

to their first possessor, without any material change in their condition.

And, being thus in the custody of the law, the taking them back by
force is looked upon as an atrocious injury, and denominated a rescous, for

which the distreinor has a remedy in damages, either by writ of rescous {d)y

in case they were going to the pound, or by writ de parco fracto, or

pound-breach (e), in case they were actually impounded. He may also at

his option bring an action on the case for this injury : and shall therein, if

(c) c. 2, () 6.

id) F. N. B. 101,

(e) Ibid.im.'

is not sufficient. 10 Mod. 25. If the goods

of a feme-sole are taken, and she marry, the

husband alone may sue the replevin, or the

wife may join, R. T. Hardw. 119 ; but it must
appear on the face of the record that she held

an interest in the things taken. 2 New. R.

402. Executors may maintain replevin for

the goods of the testator taken in his lifetime.

Bro. Repl. pi. 59. And parties who have a

joint interest in the distress may join in the

replevin, Co. Lit. 145. b ; but where the in-

terest is several, there ought to be several re-

plevins. Bro. Abr. Repl. pi. 12. While the

goods distrained for rent remain unsold, tho

tenant may replevy, although the five days

allowed by the act have expired, and although

they have been appraised and removed off the

premises. 5 Taunt. 451. 1 Marsh. 135. 1

Chitty R. 196. a.

Replevin Bonds.—Two modes have been

adopted by sheriffs or other officers making
replevins with respect to bonds ; the first to

lake a bond from the pledges or sureties, Dal-

ton's Sheriff, 438, 9. Lord Raym. 278. Lutw,

687 ; the other method has been to take a bond

from the party replevying. In all replevin bonds

there are several independent conditions ; one

to prosecute, another to return the goods re-

plevied, and a third to indemnify the sheriff,

and a breach may be assigned upon any of

these distinct conditions. .7 Mod. 380. Or
the breach may be assigned thus, " that de-

fendant did not prosecute his suit with effect,

and hath not made return." 3 M. & S. 180.

A plaintiff must succeed in his suit, or he does

not "prosecute with effect." 7 Mod. 380.

The sheriff may assign the bond to the avow-

ant or cognizor, who may maintain an action

upon it in the superior courts. 5 T. R. 195.

The sureties are liable to the amount of the
penalty in the bond and costs of suit thereon.
1 Taunt. 218. They will not be discharged
by time being given to the plaintiff in reple-

vin, 2 Marsh. 81. 6 Taunt. 379. S. C. ; nor
by the execution of a writ of inquiry, under
the 17 Car. II. c. 19. s. 23. 2 Brod. & Bing.
107.

When the defendant has obtained judgment,
if the sheriff return to the writ de retomo ha-
bendo, that the cattle are eloigned, the defend-
ant may, if the sheriff has omitted to take suf-

ficient pledges, Cro. Car. 446. Sir W. Jones,
278. 7 Mod. 387. Bull. N. P. 60. 3 Stark.
168. immediately without any previous pro-
ceedings, commence an action on the case
against him. lb. But the court will not attach
him. 2 T. R. 617. In such action double the
value of the goods distrained may be recover-
ed against the sheriff, 2 H. Bl. 547, though it

had been held in a previous case, that he
should recover a full compensation in dama-
ges, though the sum exceeded in amount
double the value the amount of the penalty in
a replevin bond. 2 H. Bl. 36. See however
A later case, 4 T. R. 433. where the value of
the goods only was given. The court has
upon the sheriff and his deputy refusing to
disclose the names of the pledges taken, made
an order on them, to pay the defendant in re-

plevin the damages and costs recovered by
him. 2 Bl. Rep. 1220.

(3) This position is not correct ; replevin:

lies in other cases of illegal taking. See
cases 1 Chitty on PL 147. 4th ed. ante, 145.

notes 1, 2.
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the distress were takon for rent, recover treble damages (/). The term

rescous is likewise applied to the forcible delivery of a defendant, when ar-

rested, from the officer who is carrying him to prison. In which circum-

stances the plaintiff has a similar remedy by action on the case, or of res-

cous (^) : or, if the sheriff makes a return of such rcscous to the court

out of which the process issued, the rescuer will be punished by attach-

ment [h).

An action of replevin, the regular way of contesting the validity of the

transaction, is founded, I said, upon a distress taken wrongfully and with-

out sufficient cause : being a re-delivery of the pledge (z), or thing taken

in distress, to the owner ; upon his giving security to try the right of the

distress, and to restore it if the right be adjudged against him (k) : after

which the distreinor may keep it, till tender made of sufficient amends

:

but must then re-deliver it to the owner (/). And formerly, when the par-

ty distreined upon intended to dispute the right of the distress, he had no

other process by the old common law than by a writ of replevin, replegiari

facias (m) ; which issued out of chancery, commanding the she-

riff to deliver the distress to the owner, and *afterwards to do jus- r*147]

tice in respect of the matter in dispute in his own county-court.

But tliis being a tedious method of proceeding, the beasts or other goods

were long detained from the owner to his great loss and damage (n). For
which reason the statute of Marlbridge (o) directs, that (without suing a

writ out of the chancery) the sheriff immediately, upon plaint to him
made, shall proceed to replevy the goods. And, for the greater ease of

the parties, it is farther provided by statute 1 P. &; M. c. 12. that the she-

riff shall make at least four deputies in each county, for the sole purpose

of making replevins. Upon application therefore, either to the sheriff or

one of his said deputies, security is to be given, in pursuance of the sta-

tute of Westm. 2. 13 Edw. I. c. 2. 1. That the party replevying will

pursue his action against the distreinor, for which purpose he puts in ple-

gios de prosequendo, or pledges to prosecute ; and, 2. That if the right be
determined against him, he will return the distress again ; for which pur-

pose he is also bound to find plcgios de retorno habendo. Besides these

pledges, the sufficiency of which is discretionary and at the peril of the

sheriff, the statute 11 Geo. II. c. 19. requires that the officer, granting a

replevin on a distress for rent, shall take a bond with two sureties in a sum
of double the value of the goods distreined, conditioned to prosecute the

suit with effect and without delay, and for return of the goods ; which
bond shall be assigned to the avowant or person making cognizance, on
request made to the officer ; and, if forfeited, may be sued in the name of

the assignee (4). And certainly, as the end of all distresses is only to

compel the party distreined upon to satisfy the debt or duty owing from
him, this end is as well answered by such sufficient sureties as by retaining

the very distress, which might frequently occasion great inconvenience to

the owner ; and that the law never wantonly inflicts. The sheriff, on re-

ceiving such security, is immediately, by his officers, to cause the chattels

taken in distress to be restored into the possession of the party distreined

(/) Stat. 2 W. & M. Seat. I, c. 5. (/) 8 Rep. 147.

'?) 6 Mod. 211. (m) F. N. B. 68.
I) Cro. Jac.419. Salk. 586. (n) 2 Inst. 139.

) See
""

(*) Co.

(e) 6 Mod. 211. (m) F. K. B.
(A) Cro. Jac.419. Salk. 586. (n)2Inst.i:
(t) See pag. 13. (o) 52 Hen. III. c. 21.

• -J.Litt. 145.

(4) See accordingly, 2 R. S. 526, (j 27.



120 PRIVATE WRONGS.

upon ; unless the distreinor claims a property in the goods so ta-

[*148] ken. For if, by this method of distress, the distreinor"*happens

to come again into possession of his own property in goods which
before he had lost, the law allows him to keep them, without any reference

to the manner by which he thus has gained possession ; being a kind of

personal remitter (o). If therefore the distreinor claims any such property,

the party replevying must sue out a writ de proprietate probanda, in which
the sheriff is to try, by an inquest, in whom the property previous to the

distress subsisted (p). And if it be found to be in the distreinor, the she-

riff can proceed no farther ; but must return the claim of property to the

court of king's bench or common pleas, to be there farther prosecuted, if

thought advisable, and there finally determined (q) (5).

But if no claim of property be put in, or if (upon trial) the sheriff's in-

quest determines it against the distreinor ; then the sheriff is to replevy the

goods (making use of even force, if the distreinor makes resistance) (r), in

case the goods be found within his county. But if the distress be carried

out of the county, or concealed, then the sheriff may return that the goods,

or beasts, are eloigned, elongata, carried to a distance, to places to him un-

known : and thereupon the party replevying shall have a writ of capias in

withernam, in vetito (or, more properly, repetito) namio ; a term which signi-

fies a second or reciprocal distress (s), in lieu of the first which was eloign-

ed. It is therefore a command to the sheriff to take other goods of the dis-

treinor, in lieu of the distress formerly taken, and eloigned, or withheld

from the owner (t). So that here is now distress against distress ; on©

being taken to answer the other, by way of reprisal (u), and as a punish-

ment for the illegal behaviour of the original distreinor. For which reason

goods taken in withernam cannot be replevied till the original distress is

forthcoming {v).

[*149] *But in common cases, the goods are delivered back to the

party replevying, who is then bound to bring his action of reple-

vin ; which may be prosecuted in the county-court, be the distress of what
value it may (w). But either party may remove it to the superior courts

of king's bench or common pleas, by writ of recordari or pone [x) ; the

plaintiff at pleasure, the defendant upon reasonable cause (y) ; and also, if

in the course of proceeding any right of freehold comes in question, the

sheriff can proceed no farther (z) ; so that it is usual to carry it up in the

first instance to the courts of Westminster-haiy6). Upon this action

brought, and declaration delivered, the distreinor, 'who is now the defend-

(o) See pag. 19. travels) is said to have puzzled a pragmatical pro-

(p) Finch. L. 316. fessor in the university ofBruges in Flanders ; who
iq) Co. Litt. 145. Finch. L. 450. gave a universal challenge to dispute with any
(r) 2 Inst. 193. person in any science : in omni scibili, et de quolibet

(s) Smith's Commonw. b. 3, c. 10. 2 Inst. l4l. ente. Upon wliich Mr. More sent him tliis question,
Hiclces's Thesaur. 164. "utrum averia carucae, capta in vetito namio, sint

(0 F. N. B. 69. 73. irreplegibilia ;" whether beasts ofthe plough, taken
(u) In the old northern languages the word wi- in withernam, are incapable of being replevied,

*Aemawi is used as equivalent to re^risal^. (Stiern- (Hoddesd. c. 5.)

hooli, dejure Sueon. I. 1, c. 10.) (w) 2 Inst. 139.
(d) Raym.475. The substance of this rule com- (x) Ibid. 23.

posed the terms of that famous question, with (y) F. N. B. 69, 70.

which sir Thomas More (when a student on his (z) Finch. L. 317.

(5) See note 2, p. 145 : the return of an from, and are returnable only into the Supreme
eloignment would not be allowed under the Court or Common Pleas Cou4-t : and are remov-
Revised Statutes: and the capias in wither- able by either party from the Common Pleas to

nam is abolished, (2 R. S. 533, ^ 63,) as also the Supreme Court by certiorari as other per-

^11 writs of second deliverance. Id. sonal actions. (2 R. S. 533, ^ 68 : 389, ^ 4 :

(6) In New-York, writs of replevin issue 523, ^ 6.)
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ant, makes avowry ; that is, ho ovoto.v taking the distress in his own right,

or the right of his wife (a) ; and sets forth the reason of it, as for rent arrere,

damage done, or other cause : or else, if he justifies in another's right as

his bailiff or servant, he is said to make cognizance ; that i/j, he acknov)-

ledges the taking, but insists that such taking was legal, as he acted by the

command of one who had a right to distrein ; and on the truth and legal

merits of this avowry or cognizance the cause is determined. If it be de-

termined for the plaintiff; viz. that the distress was wrongfully taken ; he
has already got his goods back into liis own possession, and shall keep them,

and moreover recover damages {b). But if the defendant prevails, by the

default or nonsidt of the plaintiff, then he shall have a writ de retorno ha-

bendo, whereby the goods or chattels (which were distreined and then re-

plevied) are returned again into his custody ; to be sold, or otherwise dis-

posed of, as if no replevin had been made. And at the common law, the

plaintiff might have brought another replevin, and so in infinitum to the

intolerable vexation of the defendant. Wherefore the statute

*of Westm. 2. c. 2. restrains the plaintiff, when nonsuited, from [*150]

suing out any fresh replevin ; but allows him d, judicial writ, issu-

ing out of tlie original record, and called a writ oi second deliverance, in or-

der to have the same distress again delivered to him, on giving the like se-

curity as before. And, if the plaintiff be a second time nonsuit, or if the

defendant has judgment upon verdict or demurrer in the first replevin, he
shall have a writ of return irreplevisable ; after which no writ of second de-

liverance shall be allowed (c). But in case of a distress for rent arrere, the

writ of second deliverance is in effect {d) taken away by statute 17 Car. II.

c. 7, which directs that, if the plaintiff be nonsuit before issue joined, then

upon suggestion made on the record in nature of an avowry or cognizance
;

or if judgment be given against him on demurrer, then, without any
such suggestion, the defendant may have a writ to inquire into the value

of the distress by a jury, and shall recover the amount of it in damages, if

less than the arrear of rent ; or, if more, then so much as shall be equal to

such arrear, with costs : or, if the nonsuit be after issue joined, or if a ver-

dict be against the plaintiff, then the jury impanelled to try the cause
shall assess such arrears for the defendant : and if (in any of these cases)

the distress be insufficient to answer the arrears distreined for, the defendant

may take a farther distress or distresses (e) (7). But otherwise, if, pending
a replevin for a former distress, a man distreins again for the same rent or

service, then the party is not driven to his action of replevin, but shall

have a writ of recaption (/), and recover damages for the defendant the

re-distreinor's contempt of the process of the law.

In like manner, other remedies for other unlawful takings of a man's
goods consist only in recovering a satisfaction in damages. As if a man
takes the goods of another out of his actual or virtual possession, without
having a lawful title so to do, it is an injury ; which, though it doth not

amount to felony unless it be done animo furandi, is nevertheless a trans-

(a) 2 Satind. 195. (d) 1 Ventr. 64.

(6) F. N. B. 69. (e) Stat. 17 Car. II. c. 7.

(c) 2 Inst. 340. (/) p. N. B. 71.

(7) See 2 R. S. 531, i) 56: similar to 17 no writ of second deliverance, nor other writ

Car. II. c. 7. But by the Revised Statutes, of replevin, is allowed ; but the plaintiff may
2 vol. 532, 6 62, when judgment pa.sses against bring an action of trover or trespass, unless
the plaintiff in replevin by default or other- the judgment was on the merits.
wise, and a return of the property is awarded

;
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r*151] gression, for which an action of trespass vi et armis *will lie;

wherein the plaintiff shall not recover the thing itself, but only

damages for the loss of it (8). Or, if committed without force, the party-

may, at his choice, have another remedy in damages by action of trover

and conversion, of which I shall presently say more.

2. Deprivation of possession may also be by an unjust detainer of an-

other's goods, though the original taking was lawful (9). As if I distrein

another's cattle damage-feasant, and before they are impounded he tenders

me sufficient amends ; now, though the original taking was lawful, my
subsequent detainment of them after tender of amends is wrongful, and he
shall have an action of replevin against me to recover them {g) : in which
he shall recover damages only for the detention and not for the caption^ be-

cause the original taking was lawful. Or, if I lend a man a horse, and he
afterwards refuses to restore it, this injury consists in the detaining, and not

in the original taking, and the regular method for me to recover possession

is by action of detinue (h). In this action of detinue (10), it is necessary to

ascertain the thing detained, in such manner as that it may be specifically

known and recovered. Therefore it cannot be brought for money, corn, or

the like ; for that cannot be known from other money or corn ; unless it be

in a bag or a sack, for then it may be disting-uishably marked. In order there-

fore to ground an action of detinue, which is only for the detaining, these

points are necessary (z) : 1 . That the defendant came lawfully into pos-

session of the goods, as either by delivery to him, or finding them ; 2.

That the plaintiff Jiave a property.; 3. That the goods themselves be of

some value ; and, 4. That they be ascertained in point of identity. Upon
this the jury, if they find for the plaintiff, assess the respective values of the

several parcels detained, and also damages for the detention. And the

judgment, is conditional ; that the plaintiff recover the said goods, or (if

they cannot be had) their respective values, and also the damages for de-

taining them (k). But there is one disadvantage which attends this ac-

tion ; viz. that the defendant is herein permitted to wage his law,

[*152] that is, to *exculpate himself by oath (Z), and thereby defeat the

plaintiff of his remedy : which privilege is grounded on the confi-

dence originally reposed in the bailee by the bailor, in the borrower by the

lender, and the like ; from whence arose a strong presumptive evidence,

that in the plaintiff's own opinion the defendant was worthy of credit.

But for this reason the action itself is of late much disused, and has given

place to the action of trover.

This action of trover (11) and conversion was in its original an action of

(g) F. N. B. 69. 3 Rep. 147. (k) Co, Entr. 170. Cro. Jac. 681.

(A) F. N. B. 138. (I) Co. Litt. 295.

(i) Co. Litt. 286.

(8) In order to sustain trespass for taking see Com. Dig. Detinue ; 1 Chitty on PI. 4th
goods, the actuaLor constructive possession ed. 110 to 114. It has been supposed that

must be vested in the plaintiff at the time the detinue is not sustainable where the goods
act complained of was done. For instance, have been taken tortiously by the defendant,
the lord before seizure may bring the action but that doctrine is erroneous, and it is the

against a stranger who should carry oflf an proper specific remedy for the recovery of the
estray or wreck ; for the right of possession, identical chattels personal, when they have
and thence the constructive possession, is in not been taken as a distress. See cases and
him. So the executor has the right immedi- observations, 1 Chitty on PI. 4th ed. 112, 3.

ately on the death of the testator, and the (10) In New-York this action is abolished,

right draws after it a constructive possession. (2 R. S. 553, ^ 15.) replevin fully supplying
1 T. R. 480. 2 Saund. 47. in notes. See 1 its place.

Chitty on PI. 4th ed. 151 to 159. (11) On the action of trover in general, see

(9) As to the action of detinue in general, 1 Chitty's PI. 4th ed. 135 to 145. Absolute



PRIVATE WRONGS. 123

trespass upon tlic case, for recovery of damages acjainst such person as had

found another's goods, and refused to dehver them on demand, but converted

and exclusive property, with actual possen-

gion, is not necessary ; for n factor to whom
goods have been consigned, and who has never
received them, mfty maintain such an action.

1 Bos. & Pul. 47. But in order to maintain

trover, the plaintiff must hav6 a rifr^ht of pro-

perty (though special and subject to the claims

of others) and a right of immediate posses-

sion, (as the owner has against a wrongdoer,
where the goods have been delivered to a car-

rier), 7 T.R. 12; and therefore where goods
leased, as furniture with a house, have been
wrongfully taken by the sheriff in execution,

the lessor cannot maintain trover against the

sheriff pending the lease, because till the

term has expired he hiis no right of posses-

sion, lb. 9. 1 Ry. & Mood. 99. But the

landlord may maintain trover against a pur-

chaser of machinery taken out of a mill, and
afterwards sold under a fi. fa. by the sheriff,

although the tenant's term has not expired. 5

B. &L A. 826. 2 Dowl, & Ry. 1. And against

a mere wrongdoer the simple fact of posses-

sion is usually sufficient evidence of owner-
ship. 7 T. R. 397. 2 Taunt. 302. 4 East,

130. 5 Esp. R. 88. Al)bott's L. S. 73. So
bailees of goods, 2 Bing. 173. Ld. Raym.
275. B. N. P. 33. 1 Mod. 31. Stra. 505. as

carriers, consignees, pawnees, trustees, 2
Saund. 47. a, agisters of cattle, one who bor-

rows a horse to till his land, Bro. Tres. 67,

and churchwardens, 2 Stra. 852. 2 P. Wms.
126. 2 Saund. 47. c. may maintain this action

against any one who converts the property.

But a special property, which may be suffi-

cient as against a stranger, gives no right

against one who has the general property. 1

T. R. 658. Where the sheriff under a writ

of fi. fa. against A., sells the .goods of B.,

though by public sale, the purchasor is liable

to the latter, in trover. 3 Stark. 130. 5 B.

& A. 826. 2 Dowl. & R. 1. S. P. Where
A, shipped goods by the order of, and for B.

inLoncfon, and shortly afterwards ascertained

that B. had stopped payment, and he then in-

dorsed and forwarded the bill of lading to the

tflmcr, as " bills" (not as cash), aiwl after such
entry the customer was at liberty to draw to
the full amount by checks, and the hankers
became insolvent, having in their posKcssion
several of the customer's bills so paid in, ami
the assignees having converted tne same to
their use, it was held that the customer (who
had a cash balance in his favour at the time
of the bankruptcy) might maintain trover
against the latter for the amount, there being
no evidence that he had in point of fact
agreed, that when the bills were paid in, they
were to become the property of the bankers.
2 B. & C. 422. 3 Dowl. «Sc Ry. 733. But an
exchequer bill (the blank in which was n«t
filled upj having been placed for sale in the
hands of J. S. he, instead of selling, deposit-

ed it at his banker's, who made him advances
to the amount of its value, held that the owner
thereof could not maintain trover against the
banker, as the property in such bill passed by
delivery, as in the cases of bank notes and
bills of exchange. 4 B. & A. 1. The church-
wardens and overseers of a township leased
lands belonging to the poor to the plaintiff,

for a term of years, covenanting that it should
be lawful for him to take all the manure, &c.
from the poor-house, and use it upon the de-
mised premises, and the plaintiff covenanted
to provide straw for the use of the poor ; it was
decided that he could not maintain trover
against a succeeding overseer, who used the
manure on his own land, even though it arose
from the straw suppliedby the plaintiff, as the
covenant entered into with the previous over-
seers could not bind their successors. 3
Stark. 28. An insolvent debtor cannot main-
tain trover for plate, although his assignee
does not interfere to prevent him. 1 Carr.
146.

A conversion seems to consist in any tor-

tious act, by w-hich the defendant deprives the
plaintiff of his goods, either wholly, or but for

a time. 3 B. «k A. 685. The mere abuse of
a chattel by a bailee is no conversion, Gil. L.
Ev. 265. 2d ed., but if he use it contrary to

plaintiff, directing him to take possession of the design of the bailment, it is otherwise

;

the goods, held that on the defendants' (the as if a man lend his horse to go to York, and
the bailee go to Carlisle. 2 Bulst. 300. Mere
nonfeasance is not a conversion, 2 B. & P.
438 ; as that an agent employed to sell goods
has neglected to sell them, if the goods come
to the hands of the defendant by delivery, find-

ing, or bailment, a demand and refusal should
)ds, pledged the warrants of be proved at the trial, but in cases of tortious

A., to C. for a debt of A., it taking or actual conversion, proof of demand
' " ' " and refusal is unnecessary. 1 Sid. 264. The

ordinary presumptive proof of a conversion
consists in evidence of a demand of the goods
by the plaintiff, and a refusal to deliver them
by the defendant, 6 Mod. 212. 6 East, 540. 5
East, 407. but the court cannot infer a conver-
sion from such proof, it must be found by the
jury. 2 Mod. 242. 10 Coke, 57. 2 Roll. Ab.
693. 1 T. R. 478. Hob. 181. If the refusal

be absolute, and there be no evidence to justify

or explain it, the jury ought to find a conver-
sion. 1 Esp. R.31. Clay. 122. pi. 114. But

carriers) refusal to deliver them to the plain

tiff, he had a sufficient title to sue for them in

trover. 2 Bing. 260. See also 5 M. & S.

350. as between vendor, and assignee of factor

to the vendee. And where a purchase was
ma<l. '

\ 1 B. by a broker, who, after a
divi

B., V

was i.< Id lliai B. might maintain trover against

C. though the latter did not know that B.

had iuiy interest in the warrants ; the broker
having no {K)wer to pledge them. 5 B. & A.

395. As between foreign merchant and
pledgee of his < see 5 Moore, 518.

n. And where • >f a country bank
was in the ha , _ iig in bills of ex-

change, which were never vontten short, but

entered to the full amount in the pass-book on
the day they were paid in, and also in the

books of the bank to the credit of the cus-
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them to his own use ; from which finding and converting it is called ail

action of trover and conversion. The freedom of this action from wager o4

law, and the less degree of certainty requisite in describing the goods (I),

gave it so considerable an advantage over the action of detinue, that by a

fiction of law actions of trover were at length permitted to be brought

against any man who had in his possession by any means whatsoever the

personal goods of another, and sold them or used them without the consent

of the owner, or refused to deliver them when demanded. The injury lies

in the conversion : for any man may take the goods of another into posses-

sion, if he finds them ; but no finder is allowed to acquire a property there-

in, unless the owner be for ever unknown (m) : and therefore he must not

convert them to his own use, which the law presumes him to do, if he re-

fuses them to the owner : for which reason such refusal also is,primafacie,
sufficient evidence of a conversion (n). The fact of the finding, or trover, is

therefore now totally immaterial : for the plaintiff needs only to suggest

(as words of form) that he lost such goods, and that the defendant found

them : and if he proves that the goods are his property, and that the de-

fendant had them in his possession, it is sufficient. But a conversion must
be fully proved : and then in this action the plaintifi" shall recover damages,

equal to the value of the thing converted, but not the thing itself: which
nothing will recover but an action of detinue or replevin.

[*153] *As to the damage that may be offered to things personal^

while in the possession of the owner, as hunting a man's deer^

shooting his dogs, poisoning his cattle, or in anywise taking from the value

of any of his chattels, or making them in a worse condition than before,

these are injuries too obvious to need explication. I have only, therefore,

to mention the remedies given by the law to redress them, which, are in

two shapes ; by action oi trespass vi et armis, where the act is in itself m-
mediately injurious to another's property, and therefore necessarily accom-
panied with some degree of force (12) ; and by special action on the case,

where the act is in itself indifl^erent, and the injury only consequential, and
therefore arising without any breach of the peace. In both of which suits

the plaintiff* shall recover damages, in proportion to the injury which he
proves that his property has sustained. And it is not material whether
the damage be done by the defendant himself, or his servants by his direc-

tion ; for the action will lie against the master as well as the servant (o).

And, if a man keeps a dog. or other brute animal, used to do mischief, as

by worrying sheep, or the like, the ownermust answer for the consequences,
if he knows of such evil habit (p) (13).

{I) Salk. 654. (o) Noy's Max. c. 44.

(m) See book I. ch. 8. book II. ch. 1 and 26. (j>) Cro. Car. 254. 487.

(M) 10 Rep. .56.

a qualified refusal, as, because the holder does (12) Or in New-York, by 2 R. S. 553, ^ 16.-

not know to whom the goods belong, 1 Esp. case may be brought.

R. 83. 2 Buls. 312. B. N. P. 46. or that the (13) As to what is evidence of knowledge,,

claimant has not proved his right, 3 Camp, see 4 Camp. 198. 2 Stra. 1264. 2 Esp. 482.

215 ; or a servant refusing to deliver them, But the owner is not answerable for the first

•without an order from his employers, 5 B. & mischief done by a dog, a bull, or other tame
A. 247. or referring the plaintiff to his master, animal. Bull. N. P. 77. 12 Mod. 333. Ld.
ib. or a false assertion of a carrier, that he has Raym. 608. Yet if he should carry his dog-

delivered the goods, 1 Camp. 409 ; in all these into a field, where he himself is a trespasser^

cases the facts do not amount to a conversion, and the dog should kill sheep, this, though the

An incorporated company may be guilty of a first offence, might be stated and proved as an
conversion by the act of their agent, done un- aggravation of the trespass. Burr. 2092. 2
derthe orders of the committee of manage- Lev. 172. But where a fierce and vicious dog ,

ment. 3 Stark. 50. is kept chained for the defence af the premi-
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II. Hitherto of injuries affecting the right of things personal, in posses^

sion. We are next to consider those which regard things in action only :

or such rights as are founded on, and arise from, contracts ; the nature and

several divisions of which were explained in the preceding volume Iq).

The violation, or non-performance, of these contracts might be extended

into as great a variety of wrongs, as the rights which we then considered

:

but I shall now consider them in a more comprehensive view, by here

making only a twofold division of contracts ; viz. contracts express, and

contracts implied ; and pointing out the injuries that arise from the viola-

tion of each, with their respective remedies.

Express contracts include three distinct species ; debts, covenants, and

promises,
* I . The legal acceptation of debt is, a sum of money due by cer- [* 1 54]

tain and express agreement: as, by a bond for a determinate

sum ; a bill or note ; a special bargain ; or a rent reserved on a lease

;

where the quantity is fixed and specific, and does not depend upon any

subsequent valuation to settle it. The non-payment of these is an injury,

for which the proper remedy is by action of debt (r), to compel the perfor-

mance of the contract and recover the specifical sum due {s). This is

the shortest and surest remedy
;
particularly where the debt arises upon

a specialty, that is, upon a deed or instrument under seal. So also, if I

verbally agree to pay a man a certain price for a certain parcel of goods,

and fail in the performance, an action of debt lies against me ; for this is

also a determinate contract : but if I agree for no settled price, I am not lia-

ble to an action of debt, but a special action on the case, according to the

nature of my contract. And indeed actions of debt are now seldom brought

but upon special contracts under seal ; wherein the sum due is clearly and
precisely expressed : for, in case of such an action upon a simple contract,

the plaintiff labours under two difficulties. First, the defendant has here
the same advantage as in an action of detinue, that of waging his law, or

purging himself of the debt by oath, if he thinks proper (t). Secondly,

in an action of debt the plaintiff must prove the whole debt he claims, or

recover nothing at all. For the debt is one single cause of action, fixed

and determined ; and which therefore, if the proof varies from the claim,

cannot be looked upon as the same contract whereof the performance is

sued for. If therefore I bring an action of debt for 30?., I am not at liberty

to prove a debt of 20/. and recover a verdict thereon (w) ; any more than if I

bring an action of detinue for a horse, I can thereby recover an ox. For I

fail in the proof of that contract, which my action or complaint has alleged

to be specific, express, and determinate (14). But in an action on the case,

(?) See book II. ch. 30. (/) 4 Rep. 94.

(r) F. N. B. 119. (M) Bro. Ley gager. 93. Dyer. 219. 3 RoU. Abr.
($) See Appendix, No. III. U. 706. 1 Show. 215.

ees, and any one incautiously, or not knowing 304.

of it, should go so near as to be injured by it, (14) This is no longer the case, for it is now
no action can be maintained by the person in- completely settled, that the plaintiff in an ac-

jured, though he was seeking the owner, with tion of debt may prove and recover less than
whom he had business. Bates v. Crosbie, M. the sum demanded in the writ. See 2 Bla. R.
T. 1798, in the king's bench. If a man sets 1221. 1 Hen. Bla. 249. 11 East, 62. The
traps in his own grounds, but baited with such judgment being final in the first instance (su*

strong-scented articles as allure the neighbour- ing a writ of injury and wager of law having
ing dogs from the premises of the owners, or become almost obsolete), renders debt onsim-
from the highways, the owner of a dog injured pie contract, as well as specialty, a favourite

may maintain an action upon the case. 9 East, formof action, and is ofdauy occurrence. Se«
227 ; but see Hot v. Wilkes, 3 Bar. & Aid. 398. and notes, post.

Vol. II. , 19
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on what is called an indebitatus assumpsit, which is not brought to compel a
specific performance of the contract, but to recover damages for

[*155] its *non-performance, the implied assumpsit, and consequently the

damages for the breach of it, are in their nature indeterminate ;

and will therefore adapt and proportion themselves to the truth of the case

which shall be proved, without being confined to the precise demand stated

in the declaration. For if any debt be proved, however less than the sum
demanded, the law will raise a promise pro tanto, and the damages will of

course be proportioned to the actual debt. So that I may declare that the

defendant, being indebted to me in 30/. undertook or promised to pay it, but

failed ; and lay my damages arising from such failure at what sum I

please : and the jury will, according to the nature of my proof, allow me
either the whole in damages, or any inferior sum. And, even in actions of

debt, where the contract is proved or admitted, if the defendant can shew
that he has discharged any part of it, the plaintiflf shall recover the re-

sidue (v).

The form of the writ of debt is sometimes in the debet and detinet, and

sometimes in the detinet only : that is, the writ states, either that the defen-

dant owes and imjustly detains the debt or thing in question, or only that

he imjustly detains it. It is brought in the debet as well as detinet, when
sued by one of the original contracting parties who personally gave the

credit, against the other who personally incurred the debt, or against his

heirs, if they are bound to the payment ; as by the obligee against the obli-

gor, the landlord against the tenant, <Sfc. But, if it be brought by or

against an executor for a debt due to or from the testator, this not being his

own debt, shall be &ued for in the detinet only {w). So also if the action

be for goods, for corn, or an horse, the writ shall be in the detinet only; for

nothing but a sum of money, for which I (or my ancestors in my name)
have personally contracted, is properly considered as my debt. And indeed

a writ of debt in the detinet only, for goods and chattels, is neither more nor

less than a mere writ of detinue (15) ; and is followed by the very same
judgment [x).

2. A covenant also, contained in a deed, to do a direct act or to omit one,

is another species of express contracts, the violation or breach of which is

•a civil injury. As if a man covenants to be at York by such a

[*156] day, or not to exercise a *trade in a particular place, and is not at

York at the time appointed, or carries on his trade in the place

forbidden, these are direct breaches of his covenant ; and may be perhaps
greatly to the disadvantage and loss of the covenantee. The remedy for

this is by a writ of covenant (y) : which directs the sheriff to command the

defendant generally to keep his covenant with the plaintiff (without specify-

ing the nature of the covenant), or shew good cause to the contrary : and
if he continues refractory, or the covenant is already so broken that it can-

not now be specifically performed, then the subsequent proceedings set

for^h with precision the covenant, the breach, and the loss which has hap-

pened thereby ; whereupon the jury will give damages, in proportion to

the injury sustained by4^e plaintijOf, and occasioned by such breach of the

defendant's contract.

There is one species of covenant, of a different nature from the rest ; and

{v) 1 RoU. Rep, 257. Salk. 664. {x) Rast. Entr. 174.
(w) F. N. B. 119. (y) F. N. B. 145.

(15) See note 10, p. 152. ante.
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chat is a covenant real, to convey or dispose of lands, which seems to be

partly of a personal and partly of a real nature {»). For this the remedy

is by a special writ of covenant, for a specific performance of the contract,

concerning certain lands particularly described in the writ. It therefore

directs the sheriff to command the defendant, here called the deforciant, to

keep the covenant made between the plaintiff and him concerning the

identical lands in question : and upon this process it is that fines of land

are usually levied at common law {a), the plaintiff, or person to whom
the fine is levied, bringing a writ of covenant, in which he suggests some
agreement to have been made between him and the deforciant, touching

those particular lands, for the complexion of which he brings this action.

And, for the end of this supposed difference, the fine orJinalis concordia is

made, whereby the deforciant (now called the cognizor) acknowledges the

tenements to be the right of the plaintiff, now called the cognizee (16).

And moreover, as leases for years were formerly considered only as con-

tracts {b) or covenants for the enjoyment of the rents and profits,

and not as the conveyance *of any real interest in the land, the [*157]

ancient remedy for the lessee, if ejected, was by a writ of cove-

nant against the lessor, to recover the term (if in being) and damages, in

case the ouster was committed by the lessor himself : or if the term was
expired, or the ouster was committed by a stranger, claiming by an elder

title, then to recover damages only (c).

No person could at common law take advantage of any covenant or

condition, except such as were parties or privies thereto ; and, of course,

no grantee or assignee of any reversion or rent. To remedy which, and

more effectually to secure to the king's grantees the spoils of the mo-
nasteries then newly dissolved, the statute 32 Hen. VIII. c. 34. gives the

assignee of a reversion (after notice of such assignment) [d) the same
remedies against the particular tenant, by entry or action, for waste or

other forfeitures, non-payment of rent, and non-performance of conditions,

covenants, and agreements, as the assignor himself might have had ; and

makes him equally liable, on the other hand, for acts agreed to be per-

formed by the assignor, except in the case of warranty (17).

3. A promise is in the nature of a verbal covenant, and wants nothing

but the solemnity of writing and sealing to make it absolutely the same.

If therefore it be to do any explicit act, it is an express contract, as much
as any covenant ; and the breach of it is an equal injury. The remedy

indeed is not exactly the same : since, instead of an action of covenant,

there only lies an action upon the case, for what is called the assumpsit

or undertaking of the defendant ; the failure of performing which is the

wrong or injury done to the plaintiff, the damages whereof a jury are to

estimate and settle. As if a builder promises, undertakes, or assumes to

Caius, that he will build and cover his house within a time limited, and

fails to do it ; Caius has an action on the case against the builder, for this

breach of his express promise, undertaking, or assumpsit ; and shall re-

cover a pecuniary satisfaction for the injury sustained by such delay (18).

(*) Hal. on F. N. B. 14«. (c) Bro. Abr. t. covenant, 33. F. N. B. 476.

(a) See book n. ch. SI. (d) Co. Litt. 215. Moor. 876. Cro. Jac. 145.

(6) See book II. ch. 9.

(16) Fines are now abolished in New-York, described, or even alluded to the considera-

(2 R. S. 343, ^24). tion requisite to support an assumpsit ; and,

(17) See 1 R. S. 747, i) 23, 24. what is more remarkable, the example put by-

OS) "It is worthy of remark, that the him in the text- in order to illustrate the na-

learned Commentator has not either named, ture of the action, is, in the terms in whichi
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So also in the case before-mentioned, of a debt by simple contract, if the

debtor promises to pay it and does not, this breach of promise entitles the

creditor to his action on the case, instead of being driven to an action of

debt (e). Thus likewise a promissory note, or note of hand not under

seal, to pay money at a day certain, is an express assumpsit ; and the

payee at common law, or by custom and act of parliament the indor-

see (/), may recover the value of the note in damages, if it remains un-

paid. Some agreements indeed, though never so expressly made, are

deemed of so important a nature, that they ought not to rest in verbal

promise only, which cannot be proved but by the memory (which some-

times will induce the perjury) of witnesses. To prevent which, the sta-

tute of frauds and perjuries, 29 Car. II. c. 3. enacts, that in the

[*1 58] five *following cases no verbal promise shall be sufficient to ground

an action upon, but at the least some note or memorandum of it

shall be made in writing, and signed by the party to be charged therewith

:

1. Where an executor or administrator promises to answer damages out

of his own estate. 2. Where a man undertakes to answer for the debt,

default, or miscarriage of another. 3. Where any agreement is made,
upon consideration of marriage. 4. Where any contract or sale is made
of lands, tenements, or hereditaments, or any interest therein. 5. And
lastly, where there is any agreement that is not to be performed within a
year from the making thereof. In. all these cases a mere verbal assump'

sit is void (19), (20).

(e) 4 Rep. 99. (/) See booH II. ch. 30.

is there stated, a case of nudum pactum. See
1 Roll. Ab. 9. 1. 41. Doct. & Stud. 2. ch. 24.

and 5 T. R. 143. that the promise will not lie

for a mere nonfeasance, unless the promise is

founded on a consideration. This remark
ought not, neither was it intended, to derogate

from the merit of a justly celebrated writer,

who, for comprehensive design, luminous ar-

rangement, and elegance of diction, is unri-

valled." Selw. N. P. 45.

(19) These provisions in the statute have
produced many decisions, both in the courts

of law and equity. See 3 Chitty's Com. L.

per tot. It is now settled, that if two persons

go to a shop, and one order goods, and the

other say, "if he does not pay I will," or "I
will see you paid," he is not bound unless his

engagement is reduced into writing. In all

such cases the question is, who is the buyer,

or to whom the credit is given, and who is the

surety: and that question, from all the cir-

cumstances, must be ascertained by the jury :

for if the person for whose use the goods are

furnished be liable at all, any promise by a
third person to discharge the debt must be iji

(20) In the text is omitted a part of the act

which allows other circumstances to dispense
with writing in the case of personal goods,
viz. : if the buyer accept and receive part of
the goods, or the evidences, or some of them,
of things in action : or if he, at the time, pay
some part of the purchase money. (2 R. S.

135, () 3.) The Revised Statutes of New-
York expressly require the memorandum to

be subscribed by the parties to be charged, or
their agent : see also id. 135, ^ 8, as to con-

trucU for the sale of lands. The JEngUsh act

writing, otherwise it is void. 2 T. R. 80-

H. Bl. Rep. 120. 1 Bos. & Pul. 158. Mu-
tual promises to marry need not be in writing

;

the statute relates only to agreements made
m consideration of the marriage. A lease not
exceeding three years from the making there-
of, and in which the rent reserved amounts to
two-thirds of the improved value, is good
without writing ; but all other parol leases or
agreements for any interest in lands, have the
effect of estates at will only. Bull. N. P.
279. All declarations of trusts, except such
as result by implication of law, must be made
in writing. 29 Car. II. c. 3. s. 7 & 8. If a
promise depends upon a contingency, which
may or may not fall within a year, it is not
within the statute ; as a promise to pay a sura
of money upon a death or marriage, or upon
the return of a ship, or to leave a legacy by
will, is good by parol ; for such a promise may
by possibility be performed within the year.
3 Burr. 1278. 1 Salk. 280. 3 Salk. 9, &c.
Partial performance within the year, where
the original understanding is, that the whole
is to extend to a longer period, does not take

uses the word "signied" where ours uses
" subscribed."—In other respects they are
alike. Ours was probably intended as a repeal
of the decisions construing a memorandum
with a man's name written on it, a signature, •

though not written at the foot of the memo-
randum.

Leases, or contracts for leases, for a longer

period than one year in New-York, must be
in writing. (Id. 134, (} 6 : 135,

(J
8.)

See as to executors, 2 R. S. 113, <J
1.
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From these express contracts the transition is easy to those that are only

implied by law. Which are such as reason and justice dictate, and which
therefore the law presumes that every man has contracted to perform

;

and upon this presumption makes him answerable to such persons as suf-

fer by his non-performance.

Of this nature are, first, such as are necessarily implied by the funda-

mental constitution of government, to which every man is a contracting

party. And thus it is that levery person is bound and hftth virtually agreed
to pay such particular sums of money as are charged on him by the sen-

tence, or assessed by the interpretation of the law. For it is a part of
the original contract, entered into by all mankind who partake the benefits

of society, to submit in all points to the municipal constitutions and local

ordinances of that state, of which each individual is a member. What-
ever therefore the laws order any one to pay, that becomes instantly a debt,

which he hath before-hand contracted to discharge. And this implied
agreement it is, that gives the plaintiff a right to institute a second action,

founded merely on the general contract, in order to recover such damages,
or sum of money, as are assessed by the jury and adjudged by the court

to be due from the defendant to the plaintiff in any former action. So
that if he hath once obtained a judgment against another for

a certain sum, and neglects to take out execution *thereupon, he [*159]
may afterwards bring an action of debt upon this judgment (g),
and shall not be put upon the proof of the original cause of action ; but
upon shewing the judgment once obtained, still in full force, and yet im-
satisfied, the law immediately implies, that, by the original contract of so-

ciety the defendant hath contracted a debt, and is bound to pay it. This
method seems to have been invented, when real actions were more in use
than at present, and damages were permitted to be recovered thereon ; in

order to have the benefit of a writ of capias to take the defendant's body
in execution for those damages, which process was allowable in an action
of debt (in consequence of the statute 25 Edw. III. c. 17.) but not in an
action real. Wherefore, since the disuse of those real actions, actions of
debt upon judgment in personal suits have been pretty much discounte-

nanced by the courts, as being generally vexatious and oppressive, by
harassing the defendant with the costs of two actions instead of one.

On the same principle it is (of an implied original contract to submit to

the rules of the community whereof we are members), that a forfeiture

imposed by the bye-laws and private ordinances of a corporation upon

(g) Roll. Abr. 600, 601.

the case out of the statute. 11 East, 142. can be no fraud or perjury in obtaining the ex-
But even a written undertaking to pay the ecution of it. 3 Ves. Jun. 39. 378. & 712.
debt of another is void, unless a good consi- But lord Eldon seems to think that a specific
deration apjjears in the writing, and the con- performance cannot be decreed, if the defend-
sideration, if any, cannot be proved by parol ant in his answer admits a parol agreement,
evidence. 5 East, 10. If a growing crop is and at the same time insists upon the benefit
purchased without writing, the agreement, of the statute. 6 Ves. Jun. 37. If one party
before part execution, may be put an end to by only signs an agreement, he is bound by it

;

parol notice. 6 East, 602. But a court of equity and if an agreement is by parol, but it is
will decree a specific performance of a verbal agreed it shall be reduced into writing, and
contract, when it is confessed l)y a defendant this is prevented by the fraud of one of the
in his answer ; or when there has been a part parties, performance of it will be decreed. 2
performance of it ; as by payment of part of Bro. 564, 5, 6. See 3 Woodd. Lect. Ivii. and
the consideration money, or by entering and Fonblanque Tr. of Eg. b. 1 c. 3. s. 8 & 9.
expending money upon the estate, for such where this subject is fully and learnedly dis-
acts preclude the party from denying the ex- cussed,
istence of the contract, and prove that there
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any that belong to the body, or an amercement set in a court-leet or court-

baron upon any of the suitors to the court (for otherwise it will not be
binding) (h), immediately create a debt in the eye of the law : and such
forfeiture or amercement, if unpaid, work an injury to the party or parties

entitled to receive it : for which the remedy is by action of debt {i).

The same reason may with equal justice be applied to all penal statutes,

that is, such acts of parliament whereby a forfeiture is inflicted for trans-

gressing the provisions therein enacted. The party offending is here

bound by the fundamental contract of society to obey the directions of the

legislature, and pay the forfeiture incurred to such persons as the

[*160] law requires. The usual application of this forfeiture is *either

to the party aggrieved, or else to any of the king's subjects in

general. Of the former sort is the forfeiture inflicted by the statute of

Winchester {k) (explained and enforced by several subsequent statutes) (/)

upon the hundred wherein a man is robbed, which is meant to oblige the

hundredors to make hue and cry after the felon ; for if they take him,

they stand excused. But otherwise the party robbed is entitled to prose-

cute them by a special action on the case, for damages equivalent to his

loss. And of the same nature is the action given by statute 9 Geo. I. c.

22. commonly called the black act, against the inhabitants of any hun-

dred, in order to make satisfaction in damages to all persons who have

suffered by the offences enumerated and made felony by that act (21).

But more usually, these forfeitures created by statute are given at large

to any common informer ; or, in other words, to any such person or per-

sons as will sue for the same : and hence such actions are called popular

actions, because they are given to the people in general (m). Sometimes
one part is given to the king, to the poor, or to some public use, and the

other part to the informer or prosecutor : and then the suit is called a qui

tarn action, because it is brought by a person, " qui tarnpro domino rege, Sfc.

quampro se ipso in hac parte sequiturJ^ If the king therefore himself com-
mences this suit, he shall have the whole forfeiture (n). But if any one
hath begun a qui tarn, or popular, action, no other person can pursue it

:

and the verdict passed upon the defendant in the first suit is a bar to all

others, and conclusive even to the king himself. This has frequently occa-

sioned offenders to procure their own friends to begin a suit, in order to

forestall and prevent other actions : which practice is in some measure
prevented by a statute made in the reign of a very sharp-sighted prince

in penal laws, 4 Hen. VII. c. 20. which enacts that no recovery, otherwise

than by verdict, obtained by collusion in an action popular, shall be a bar
to any other action prosecuted bonajide. A provision that seems

[*161] borrowed from *the rule of the Roman law, that if a person was
acquitted of any accusation, merely by the prevarication of the

accuser, a new prosecution might be commenced against him (o).

A second class of implied contracts are such as do not arise from the

express determination of any court, or the positive direction of any statute
;

but from natural reason, and the just construction of law. Which class

extends to all presumptive undertakings or assumpsits ; which though

Qi) Law of nisiprius, 155. 16. 22 Geo. II. c. 24.

(i) 5 Rep. 64. Hob. 279. (m) See book II. ch. 29.

(k) 13 Edw. I. c. 1. (n) 2 Hawk. P. C. 268.

H) 27 Eliz. c. 13. 29 Car. II. c. 7. 8 Geo. II. c. (o) Ff. 47. 15. 3.

(21) See 3 Geo. IV. c. 3, and 7 & 8 Geo. IV. c. 3, and book 4, p. 293.
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nerer perhaps actually made, yet constantly arise from this general impli-

cation and intendment of the courts of judicature, that every man hath

engaged to perform what his duty or justice recpiires. Thus,

1. If I employ a person to transact my business for me, or perform any
work, the law implies that I undertook or assumed to pay him so much as

his labour deserved. And if I neglect to make him amends, he has a re-

medy for this injury by bringing his action on the case upon this implied

assumpsit ; wherein he is at liberty to suggest that I promised to pay him
so much as he reasonably deserved, and then to aver that his trouble was
really worth such a particular sum, which the defendant has omitted to pay.

But this valuation of his trouble is submitted to the determination of a jury
;

who will assess such a sum in damages as they think he really merited.

This is called an assumpsit on a quantum meruit.

2. There is also an implied assumpsit on a quantum valebat, which is very

similar to the former, being only where one takes up goods or wares of a

tradesman, without expressly agreeing for the price. There the law con-

cludes, that both parties did intentionally agree, that the value of the

goods should be paid ; and an action on the case ijiay be brought accord-

ingly, if the vendee refuses to pay that value.

*3. A third species of implied assumpsits is when one has had [*162]

and received money belonging to another, without any valuable

consideration given on the receiver's part : for the law construes this to be

money had and received for the use of the owner only ; and implies that

the person so receiving promised and undertook to account for it to the true

proprietor. And, if he unjustly detains it, an action on the case lies against

him for the breach of such implied promise and undertaking ; and he will

be made to repay the owner in damages, equivalent to what he has detain-

ed in Adolation of such his promise. This is a very extensive and bene-

ficial remedy, applicable to almost every case where the defendant has re-

ceived money which ex aequo et bono he ought to refund. It lies for money
paid by mistake or on a consideration which happens to fail, or through

imposition, extortion, or oppression, or where any undue advantage is taken

of the plaintiff's situation (p).

4. Where a person has laid out and expended his own money for the

use of another, at his request, the law implies a promise of repajrment, and
an action will lie on this assumpsit {q) (22).

5. Likewise, fifthly, upon a stated account between two merchants, or

other persons, the law implies that he against whom the balance appears

has engaged to pay it to the other ; though there be not any actual pro-

mise. And from this implication it is frequent for actions on the case to be

brought, declaring that the plaintiff and defendant had settled their ac-

counts together, insimul computassent (which gives name to this species of

assumpsit)^ and that the defendant engaged to pay the plaintiff the balance,

but has since neglected to do it. But if no account has been made up,

then the legal remedy is by bringing a writ of account, de computo (r) ; com-

(p) 4 Burr. IOH. (r) F. N. B. 116.

(q) Carth. 44f>. 3 Keb. 09.

(22) If a surety in a bond pays the deljt of kind in which the plaintiff succeeded, was
the principal, he may recover it back from the tried before the late Mr. J. Gould, at Dorches-
principal in an action of assumpsit, for so much ter. But this is perfectly consistent with the
money paid and advanced to his use

; yet in equitable principles of an assumpnt. 2 T. R.
ancient times this action could not be main- 106.
tained ; and it is said, that the first case of the
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manding the defendant to render a just account to the plaintiff^

[*163] *or shew the court good cause to the contrary. In this action, if

the plaintiff succeeds, ther€ are two judgments ; the first is, that

the defendant do account (quod computet) before auditors appointed by the

court ; and, when such account is finished, then the second judgment i»,

that he do pay the plaintiff so much as he is found in arrear. This action,

by the old common law (s), lay only against the parties themselves, and

not their executors ; because matters of account rested solely on their own
knowledge. But this defect, after many fruitless attempts in parliament,

was at last remedied by statute 4 Ann. c. 16. which gives an action of ac-

count against the executors and administrators (23). But however it is

found by experience, that the most ready and effectual way to settle these

matters of account is by bill in a court of equity, where a discovery may
be had on the defendant's oath, without relying merely on the evidence

which the plaintiff may be able to produce. Wherefore actions of account,

to compel a man to bring in and settle his accounts, are now very seldom

used ; though, when an account is once stated, nothing is more common
than an action upon the implied assumpsit to pay the balance.

6. The last class of contracts, implied by reason and construction of

law, arises upon this supposition, that every one who undertakes any office,

employment, trust, or duty, contracts with those who employ or entrust

him, to perform it with integrity, diligence, and skill. . And, if by his want

of either of those qualities any injury accrues to individuals, they have

therefore their remedy in damages by a special action on the case. A few
instances will fully illustrate this matter. If an officer of the public is

guilty of neglect of duty, or a palpable breach of it, of non-feasance or of

mis-feasance ; as, if the sheriff does not execute a writ sent to him, or if he
wilfully makes a false return thereof ; in both these cases the party ag-

grieved shall have an action on the case, for damages to be assessed by a

jury (t). If a sheriff or goaler suffers a prisoner, who is taken up-

[*164] on mesne process (that *is, during the pendency of a suit), to es-

cape, he is liable to an action on the case (u). But if, after judg-

ment, a goaler or a sheriff permits a debtor to escape, Avho is charged in

execution for a certain sum ; the debt immediately becomes his own, and
he is compellable by action of debt, being for a sum liquidated and ascer-

tained, to satisfy the creditor his whole demand : which doctrine is ground-

ed (w) on the equity of the statute of Westm. 2. 13 Edw. I. c. 11, and 1

Ric. II. c. 12. An advocate or attorney that betray the cause of their cli-

ent, or, being retained, neglect to appear at the trial, by which the cause
miscarries, are liable to an action on the case, for a reparation to their in-

jured client [x). There is also in law always an implied contract with a
common inn-keeper, to secure his guest's goods in his inn ; with a com-
mon carrier, or bargemaster, to be answerable for the goods he carries ;

with a common farrier, that he shoes a horse well, without laming him ;

with a common taylor, or other workman, that he performs his business in

a workmanlike manner ; in which, if they fail, an action on the case lies to

recover damages for such breach of their general undertaking (y). But if

I employ a person to transact any of these concerns, whose common pro-

(s) Co. Litt. 90. (w) Bro. Abr. t. parliament, 19. 2 Inst. 382.

(t) Moor. 431. 11 Rep. 99. (x) Finch. L. 188.
(u) Cro. EUz. 625. Comb. 69. (j^) 11 Rep. 54. 1 Saund. 324,

(23) See 2 R. S. 113, ^2.
" '
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* >sion and business it is not, tho law implies no such general undertaking

;

Luii. in order to charge him with damages, a special agreement is required.

Also, if an inn-keeper, or other victualler, hiMigs out a sign and opens his

house for travellers, it is an implied engagement to entertain all persons

who travel that way ; and upon this universal assumpsit an action on the

case will lie against him for damages, if he without good reason refuses to

mdniit a traveller (z). If any one cheats me with false cards or dice, or by
false weights and measures, or by selling me one commodity for another,-

an action on the case also lies against him for damages, upon the contract

which the law always implies, that every transaction is fair and honest (a).

In contracts likewise for sales, it is constantly understood that

the seller undertakes that the 'commodity he sells is his own (24) ; [*165]

and if it proves otherwise, an action on the case lies against him,

to exact damages for this deceit. In contracts for provisions, it is always

implied that they are wholesome ; and if they be not, the same remedy
may be had. Also if he, that selleth any thing, doth upon the sale warrant

it to be good^ the law annexes a tacit contract to this warranty, that if it

be not so, he shall make compensation to the buyer : else it is an injury to

is) 1 Vent. 333. (a) .10 Rep. 56.

market. 4 Camp. 169.. 6 Taunt. 108. As to

what is an express warranty, see 3 Chit, Com.
Law, 305. Where a horse has been warranted
sound, any infirmity rendering it unfit for im-
mediate use, is an unsoundness. 1 Stark. 127.

The question of unsoundness is for the opinion
of a jury. 7 Tannt. 153. It is not necessary
for the purchaser to return the horse, unless it

regular conveyance has been exe- be expressly stipulated that he should do so.m r, .^n x*„ : ... _r g Hen. Bla. 573. 2 T. R. 745. If not so sti-

pulated, an action for the breach of warranty
may be supported without returning the horse,-

or even giving notice of the unsoundness, and
although the pui chaser have re-sold the horse.

1 Hen. Bla. 17. IT. R. 136. 2 T. R. 745.
But unless the horse be returned as soon as
the defect is discovered, or if the horse haa
been long worked, the purchaser cannot reco-
ver back the purchase money on the count for

money had and received, 1 T. R. 136. 5 East,

(24) As to warranties in general, see Bac.
Ab. Actions on the Case, E. A warranty on
ihe sale of a personal chattel, as to the right

thereto, is generally implied, ante, 2 book, 451.

3 Id. 166. 3 T. R. 57. Peake C. N. P. 94.

Cro. Jac. 474. 1 Rol. Ab. 90. 1 Salk. 210.

Doug. 18 ; but not as to the right of real pro-

perty (Dougl. 654. 2 B. & P. 13. 3 B. & P.

166.) if

cuted. 6 T. R. 606. Nor is a warranty of

soundness, goodness, or value of a horse, or
other personalty, implied, 3 Campb. 351. 2
East, 314. 448. ante, 2 l)ook, 451. And see fur-

ther, 2 Rol. Rep. 5. F. N. B. 94. ace. Wood-
des. 415. 3 Id. 199. cont. ; and if a ship be

sold, with all faults, the vendor will not be
liable to an action in respect to latent defects

•which he knows of, unless he used some arti-

fice to conceal them from the purchaser. 3

Camp. 154. 506. But if it is the usage of the

trade to specify defects (as in case of sales of 449. 7 East, 274. 2 Camp. 410. 1 New. Rep.
drugs, if they are sea damaged), and none are

specified, an implied warranty arises, 4 Taunt.
847 ; and a warranty may be implied from the

production of a sample, in a parol sale by sam-
ple, 4 Camp. 22. 144. 169. 4 B. & A. 387. 3
Stark. 32. and see notes ; and if the bulk of
the goods do not correspond with the sample,
it would he a breach of the warranty. If the
contract describe the goods as of a particular
denomination, there is an implied warranty.

260 ; and in all cases the vendee should object
within a reasonable time, 1 J. B. Moore, 106

;

and in these cases, or when the purchaser has
doctored the horse, he has no defence to an ac*'

tion by the vendor for the price, but must pro*
ceed in a cross action on the warranty. 1 T.
R. 136. 5 East, 449. 7 Id. 274. 2 Camp. 410. 1

N. R. 260. 3 Esp. Rup. 82. 4 Esp. Rep. 95 ; and
in these cases, if the vendee has accepted a bill,

or given any other security, it should seem
that th*>y shall l)e of a merchantable quality of that the breach of warranty is no defence to an
the denomination mentioned in the contract. 4
Camp. 144. 3 Chit. Com, Law, 303. 1 Stark.
504. 4 Taunt. 853. 5 B. & A. 240. In all

contracts for the sale of provisions, there is a.n

implied contract that they shall be wholesome.
1 Stark. 384. 2 Camp. 3U1. 3 Camp. 286.
An implied waminty arises in the sale of goods
where no opportunilv of an inspection is given,
4 Camn. 1 44. 1 69. 6 Taunt. 108 ; and if goods
are ordered to be manufactured, a stipulation
that they shall be proper \» implied, 4 Camp.
144. 6 Taunt. 108. especially if for a foreign

Vol. IL 20

action thereon, but he must proceed by cross
action, 2 Taunt. 2. 1 Stark. 51. 3 Camp. 38.

S. C. 14 East, 486. 3 Stark. 175; but it

would be otherwise if the vendee entirely re*
pudiated the contract, 2 Taunt 2. as if he, in
the first instance, on discovery of the breach
of warranty, returned or tendered bacli the

horse. 2 Taunt. 2. and see 14 East, 484. 3
Campb. 38. Peake's C. N. P. 38. For what
damage defendant is liable in this action, •««
2 J. B. Moore, 106.
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good faith, for which an action on the case will lie to recover damages (hj^

The warranty must be upon the sale ; for if it be made after, and not at the

time of the sale, it is a void warranty (c) : for it is then made without any
consideration ; neither does the buyer then take the goods upon the credit

of the vendor. Also the warranty can only reach to things in being at the

time of the warranty made, and not to things in futuro : as, that a horse is

sound at the buying of him, not that he will be sound two years hence (25).

But if the vendor knew the goods to be unsound, and hath used any art to

disguise them (d), or if they are in any shape different from what he repre-

sents them to be to the buyer, this artifice shall be equivalent to an express

warranty, and the vendor is answerable for their goodness. A general

warranty will not extend to guard against defects that are plaiiily and ob-

viously the object of one's senses, as if a horse be warranted perfect, and

wants either a tail or an ear, unless the buyer in this case be blind. But

if cloth is warranted to be of such a length, when it is not, there an action

on the case lies for damages ; for that cannot be discerned by sight, but

only by a collateral proof, the measuring it (e). Also if a horse is warrant-

ed sound, and he wants the sight of an eye, though this seems to be the

object of one's senses, yet as the discernment of such defects is frequently

matter of skill, it hath been held that an action on the case liethto recover

damages for this imposition (/).
Besides the special action on the case, there is also a peculiar

[*166] remedy, entitled an action of deceit (g), to give damages *in some
particular cases of fraud ; and principally where one man does

any thing in the name of another, by which he is deceived or injured (h)

;

as if one brings an action in another's name, and then suffers a nonsuit,

whereby the plaintiff becomes liable to costs : or where one obtains or suf-

fers a fraudulent recovery of lands, tenements, or chattels, to the prejudice

of him that hath right. As when by collusion the attorney of the tenant

makes default in a real action, or where the sheriff returns that the tenant

was summoned when he was not so, and in either case he loses the land,

the writ of deceit lies against the demandant, and also the attorney or the

sheriff and his officers ; to annul the former proceedings, and recover back

the land (^) (26). It also lies in the cases of warranty before-mentioned,

and other personal injuries committed contrary to good faith and ho-

nesty (k). But an action on the case, for damage^, in nature of a writ of

deceit, is more usually brought upon these occasions (I). And indeed it is

the only (m) remedy for a lord of a manor, in or out of ancient demesne, to

reverse a fine or recovery had in the king's courts of lands lying within his

jurisdiction ; which would otherwise be thereby turned into frank fee.

And this may be brought by the lord against the parties and cestuy que use

of such fine or recovery ; and thereby he shall obtain judgment not only

(J) F. N. B. 94. (h) Law of nisi prius, 30.

(c) Finch. L. 189. (i) Booth, real actions, 251. Rast.Entr.221,222.
(d) 2 Roll. Rep. 5. See pag. 405.

(e) Finch. L. 189. (k) F. N. B. 98.

(/) Salk.611. (Z) Booth, 253. Co. Entr. 8.

(g) F. N. B. 95. (m) 3 Lev. 419.

(25) There seems to be no reason or prin- the sentence in the text was cited, " there is

ciple, why, upon a sufficient consideration, an no doubt but you may warrant a future event.""

express warranty that a horse should continue Doug. 735.

sound for two years, should not be valid. (26) There seems to be no such actiou ini

Ijard Mansfield declared, in a case in which New-York.
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for damages (which are usually remitted), but also to recover his court,

and jurisdiction over the lands, and to annul the former proceedings (n).

Thus much for tlie non-performance of contracts express or implied

;

which includes every possible injury to what is by far the most considera-

ble species of personal property ; viz. that which consists in action merely,
and not in possession. Which finishes our inquiries into such wrongs as

may be offered to personal property, with their several remedies by suit or

action.

CHAPTER X.

OF INJURIES TO REAL PROPERTY ; AND FIRST OF
DISPOSSESSION, OR OUSTER OF THE FREEHOLD (I).

I COME now to consider such injuries as affect that species of property

which the laws of England have denominated real ; as being of a more

(n) Rast. Entr. 100, i. 3 Lev. 415. Lutw. 711. 749.

seised, so that if he fails to bring his writ of
right within the time limited for the bringing
ofsuch writ, he is remediless, and the title of
the dispossessor is complete. The original

writs by which droitural actions are instituted,

are called writs of right. The dilatoriness

and niceties in these processes introduced the
writ of assize. The invention of this 'pro-

ceeding is attributed to Glanville, chief justice
to Henry II. (See Mr. Reeves's History of
the English Law, part I. ch. 3.) It was found
so convenient a remedy, that persons to avail

themselves of it, frequently supposed or ad-
milted themselves to be disseised by acts

which did not, in strictness, amount to a dis-

(1) "The different degrees of title which
a person dispossessing another of his lands

acquires in them, in the eye of the law (inde-

pendently of any anterior right), according to

the length of time, and other circumstances
which intervene from the time such dispos-

session is made, form different degrees of pre-

sumption, in favour of the title of the dispos-

sessor ; and in proportion as that presumption
increases, his title is strengthened ; the modes
by which the possession may be recovered va-

ry ; and more, or rather different proof is re-

quired from the person dispossessed, to esta-

blish his title to recover. Thus, if A. is dis-

seised by B. ; while the possession continues

in B. it is a mere naked possession, unsupported
by any right ; and A. may restore his own pos-

session, and put a total end to the possession

of B. by an CTUry on the lands, without any
previous action. But if B. dies, the posses-

sion descends on the heir by act of law. In
this case the heir comes to the land by a law-
ful title, and acquires in the eye of the law an
apparent right of possession, which is so far

good against the person disseised, that he has
lost his right to recover the possession by en-
try, and can only recover it by an action at law.

The actions used in these cases are called pos-
aetaory actions, and the original writs by which
the proceedings upon them are instituted, are
called writs of entry. But if A. permits the
possession to be withheld from him beyond a
certain period of lime without claiming it, or
suffers judgment in a possessory action to be
given again3t him, by default or upon the me-
rits ; in all these cases B.'s title in the eye of
the law is strengthened, and A. can no lou'^er

recover by a possessory action, and his only
remedy then \a by an action on the right.

These last actions are called droitwel actions,

in contradistinction to poasetaory actions.

They are the ultimate resort of the person dis-

seisin. This disseisin, being such only by the
will of the party, is called a disseisin by elec-

tion, in opposition to an acttial disseisin ; it is

only a disseisin as between the disseisor and
disseisee, the disseisee still continuing the

freeholder, as to all persons but the disseisor.

The old books, particularly the reports of as-

size, when they mention disseisins, generally
relate to those cases where the owner admits
him.self disseised. (See 1 Burr. 111. and see
Bract. 1. b. 4. cap. 3.) As the processes upon
writs of entry were superseded by the assize,

so the assize and all othei real actions have
been since superseded by the modem process
of ejectment. This was introduced as a mode
of trying titles to lands in the reign of Henry
VII. From the ease and expedition with
which the proceedings in it are conducted, it

is now become the general remedy in these
cases. Booth, who wrote about the end of the
last century, mentions real actions as then
worn out of use. It is rather singular that

this should be the fact, as many cases must
frequently h.ive occurred in which a writ of

ejectment was not a sufficient remedy. With
in these few years past, some attempts have

been made to revive real actions, and the most
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substantial and permanent nature, than those transitory rights of which
personal chattels are the object.

Real injuries then, or injuries affecting real rights, are principally six

:

1. Ouster; 2. Trespass; 3. Nuisance; 4. Waste; 5. Subtraction; 6,

Disturbance.

Ouster, or dispossession, is a wrong or injury that carries with it the

amotion of possession : for thereby the wrongdoer gets into the actual oc-

cupation of the dand or hereditament, and obliges him that hath a right to

seek his legal remedy, in order to gain possession, and damages for the in-

jury sustained. And such ouster, or dispossession, may either be of the

freehold, or of chattels real. Ouster of the freehold is effected by one of the

following methods : 1. Abatement; 2. Intrusion ; 3. Disseisin; 4. Dis-

continuance ; 5. Deforcement. All of which in their order, and after-

wards their respective remedies, will be considered in the present chapter,

1 . And first, an abatement is where a person dies seised of an

-[*168] inheritance, and before the heir or devisee enters, a stranger *who
has no right makes entry, and gets possession of the freehold

:

this entry of him is called an abatement, and he himself is denominated an

abator [a). It is to be observed that this expression, of abating, which is

derived from the French, and signifies to quash, beat down, or destroy, is

used by our law in three senses. The first, which seems to be the primi-

tive sense, is that of abating or beating down a nusance, of which we
spoke in the beginning of this book (b) ; and in a like sense it is used in

statute Westm. 1. 3 Edw. I. c. 17. where mention is made of abating a

castle or fortress ; in which case it clearly signifies to pull it down, and le-

vel it with the ground. The second signification of abatement is that of

abating a writ or action, of which we shall say more hereafter : here it is

taken figuratively, and signifies the overthrow or defeating of such writ,

by some fatal exception to it. The last species of abatement is that we
have now before us ; which is also a figurative expression to denote that

the rightful possession or freehold of the heir or devisee is overthrown by
the rude intervention of a stranger (2).

This abatement of a freehold is somewhat similar to an immediate oc-

cupancy in a state of nature, which is effected by taking possession of the

land the same instant that the prior occupant by his death relinquishes it.

But this, however agreeable to natural justice, considering man merely as

an individual, is diametrically opposite to the law of society, and particu-

larly the law of England : which, for the preservation of public peace,

hath prohibited as far as possible all acquisitions by mere occupancy : and
hath directed that lands, on the death of the present possessor, should im-

,mediately vest either in some person, expressly named and appointed by

(o) Finch. L. 195. {h) Pag. 5.

-remarkable of these are the case of Tissen v. sir William Blackstone's commentary, which
Clarke, reported in 3 Wils. 419. 541. and that treats upon real actions, is not the least valu-

of Carlos and Shuttleworth v. Lord Dormer, able part of that most excellent work." See
The writ of summons in this last case is dated Co. Lit. 239. a. note 1. In M. T. 1825, a writ
the 1st day of December, 1775. The sum- of right stood for trial in the court of common
mens to the four knights to proceed to the pleas, but the four knights summoned for the
election of the grand assize, is dated the 22d purpose not appearing, the case was adjoum-
diy of May, 1780. To this summons the she- ed to the next term.
riff made his return, and there the matter rest- (2) As to abatement in general, see Com.
ei. The last instance in v/hich a real action Dig. Abatement, A. Vin. Ab. Disseisin, A. 4.

was used, ie the case of Sidney v. Perry. All Cru. Dig. 1 vol. 4. 2 id. 593.

these were actions on the right. The part of
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the deceased, as his devisee ; or, on default of such appointment, in such

of his noxt relations as the law hath selected and pointed out as his natural

representative or heir. Every entry therefore of a mere stranger by way
of intervention between the ancestor and heir or person next entitled, which
keeps the heir or devisee out of possession, is one of the highest injuries to

the right of real property.

•2. Thesecondspeciesof injury by ouster, or amotion of posses- [•169]
sion from the freehold, is by intrusion (3) : which is the entry of a

stranger, after a particular estate of freehold is determined, before him in

remainder or reversion. And it happens where a tenant for term of life

dieth seised of certain lands and tenements, and a stranger entcreth there-

on, after such death of the tenant, and before any entry of him in remainder

or reversion (c). This entry and interposition of the stranger differ from an
abatement in this ; that an abatement is always to the prejudice of the

heir, or immediate devisee ; an intrusion is always to the prejudice of him
in remainder or reversion. For example ; if A dies seised of lands in fee-

simple, and before the entry of B his heir, C enters thereon, this is an abate-

ment ; but if A be tenant for life, with remainder to B in fee-simple, and
after the death of A, C enters, this is an intnision. Also if A be tenant for

life on lease from B, or his ancestors, or be tenant by the curtesy, or in

dower, the reversion being vested in B ; and after the death of A, C enters

and keeps B out of possession, this is likewise an intrusion. So that an
intrusion is always immediately consequent upon the determination of a
particular estate ; an abatement is always consequent upon the descent or

devise of an estate in fee-simple. And in either case the injury is equally

great to him whose possession is defeated by this unlawful occupancy.

3. The third species of injury by ouster, or privation of the freehold, is by
disseisin (4). Disseisin is a wrongful putting out of him that is seised of the

freehold (d). The two former species of injury were by a wrongful entry

where the possession was vacant ; but this is an attack upon him who is in

actual possession, and turning him out of it. Those were an ouster from a

freehold in law ; this is an ouster from a freehold in deed. Dissei-

sin maybe effected either incorporeal inheritances, *or incorporeal. [*170]
Disseisin of things corporeal, as of houses, lands, vfec. must be by
entry and actual dispossession of the freehold (e) ; as if a man enters either

by force or fraud into the house of another, and turns, or at least keeps, him or

his servants out of possession. Disseisin of incorporeal hereditaments cannot
be an actual dispossession : for the subject itself is neither capable of actual

bodily possession, or dispossession ; but it depends on their respective natures,

and various kinds ; being in general nothing more than a disturbance of the

owner in the means of coming at, or enjoying them. With regard to free-

hold rent in particular, our ancient law-books (f) mentioned five methods
of working a disseisin thereof: 1. By enclosure ; where the tenant so en-
closeth the house or land, that the lord cannot come to distrein thereon, or

demand it : 2. By forcstallcr, or lying in wait ; when the tenant besetteth

the way with force and arms, or by menaces of bodily hurt affrights the

(c) Co. Litt. 277. F. N. B. 203, 204. («> Co. Litt. 18).
{d) Co. Litt. an. (/) Finch. L. 165, 166. Litt. * 237, ^c.

(3) See 1 Cm. Dij?. 161-316. Co. Litt. 35. dem. Atkins v. Horde, 1 Burr. 60. 5 Cru. Dig.
a. 59. b. 357. b. 4 Co. 24. a. 2 Saund. 32. 321. See also 6 Brown Pari. Ca. 633. 2

(4) See in general, Vin. Ab. Disseisin
; Saund. index. Disseisin ; Adams on Ej.>ct-

Cru. Dig. index, Disiei-sin. And the judg- ment, 41. c. H. Chitty on Descents, index,
neat delircred by lord Mansfield, ia Taylior ex DiMvisin and Ouater.
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lessor from coming : 3. By rescous ; that is, either by violently retaking a

distress taken, or by preventing the lord with force and arms from taking

any at all : 4. By replevin ; when the tenant replevies the distress at such

time when his rent is really due : 5. By denial ; which is when the rent

being lawfully demanded is not paid. All, or any of these circumstances

amount to a disseisin of rent ; that is, they wrongfully put the owner out

of the only possession, of which the subject-matter is capable, namely, the

receipt of it. But all these disseisins, of hereditaments incorporeal, are only

so at the election and choice of the party injured ; if, for the sake of more
easily trying the right, he is pleased to suppose himself disseised (g).

Otherwise, as there can be no actual dispossession, he cannot be compul-
sively disseised of any incorporeal hereditament.

And so too, even in corporeal hereditaments, a man may frequently sup-

pose himself to be disseised, when he is not so in fact, for the sake of enti-

tling himself to the more easy and commodious remedy of an assise of novel

disseisin (which will be explained in the sequel of this chapter),

(*171] instead of being *driven to the more tedious process of a writ of

entry [h). The true injury of compulsive disseisin seems to be
that of dispossessing the tenant, and substituting oneself to be the tenant of

the lord in his stead ; in order to which in the times of pure feodal tenure

the consent or connivance of the lord, who upon every descent or alienation

personally gave, and who therefore alone could change, the seisin or inves-

titure, seems to have been considered as necessary. But when in process

of time the feodal form of alienations wore off, and the lord was no longer

the instrument of giving actual seisin, it is probable that the lord's accept-

ance of rent or service, from him who had dispossessed another, might con-

stitute a complete disseisin. Afterwards, no regard was had to the lord's

concurrence, but the dispossessor himselfwas considered as the sole dissei-

sor : and this wrong was then allowed to be remedied by entry only, with-
out any form of law, as against the disseisor himself ; but required a legal

process against his heir or alienee. And when the remedy by assise was
introduced under Henry II. to redress such disseisins as had been commit-
ted within a few years next preceding, the facility of that remedy induced
others, who were wrongfully kept out of the freehold, to feign or allow
themselves to be disseised, merely for the sake of the remedy.

These three species of injury, ahatement^ intrusion, and disseisin, are such
wherein the entry of the tenant ah initio, as well as the continuance of his

possession afterwards, is unlawful. But the two remaining species are

where the entry of the tenant was at first lawful, but the wrong consists

in the detaining of possession afterwards.

4. Such is, fourthly, the injury oi discontinuance (5) ; whichhappens when

{g) Litt. ^ 588, 589. (A) Hengh. parv. c. 7. 4 Burr. 110.

(5) See in general, Adams on Ejectment, lies in grant, has in no stage, and under no
35 to 41 ; Com. Dig. Discontinuance ; Bac. circumstances, any other remedy but by ac-
Ab. Discontinuance ; Viri. Ab. Discontinu- tion. The books often mention both disseisins
ance ; Cru. Dig. index. Discontinuance ; Co. and discontinuances of incorporeal heredita-
Litt. 325 ; 2 Saund. index, tit. Discontinu- ments, but these disseisins and discontinuan-
ance. The term discontinuance is used to ces are only at the election of the party, for

distinguish those cases where the party, the purpose of availing himself of the remedy
•whose freehold is ousted, can restore it by ac- by action. Co. Litt. 330. b. n. But a dis-

tion only, from those in which he may restore seisin or discontinuance of corporeal heredi-

it by entry. Now things which lie in grant taments necessarily operates as a disseisin or

canhot either be devested or restored by en- discontinuance of all the incorporeal rights

try. The owner therefore of any thing which or incidents which the disseisee or discon-
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he who hath an estate-tail, maketh a larger estate of the land than hy law

he is entitled to do (t) : in which case the estate is good, so far as his power

extends who made it, but no farther. As if tenant in tail malios a feoff-

ment in fee-simple, or for the life of the feoffee, or in tail ; all

•which are beyond his power to make, for that by the common [•172]

law extends no farther than to make a lease for his own life ; in

such case the entry of the feoffee is lawful during the life of the feoffor;

but if he retains the possession after the death of the feoffor, it is an injury,

which is termed a discontinuance : the ancient legal estate, which ought

to have survived to the heir in tail, being gone, or at least suspended, and

for a while discontinued. For, in this case, on the death of the alienors,

neither the heir in tail, nor they in remainder or reversion expectant on the

determination of the estate-tail, can enter on and possess the lands so alie- .

nated. Also, by the common law, the alienation of a husband who was
seised in the right of his wife, worked a discontinuance of the wife's estate :

till the statute 32 Hen. VIII. c. 28. provided, that no act by the husband

alone shall work a discontinuance of, or prejudice, the inheritance or free-

hold of the wife ; but that, after his death, she or her heirs may enter on
the lands in question (6). Formerly, also, if an alienation was made by a

sole corporation, as a bishop or dean, without consent of the chapter, this

was a discontinuance (j). But this is now quite antiquated by the disabling

statutes of 1 Eliz. c. 19, and 13 Eliz. c. 10. which declare all such aliena-

tions absolutely void ab initio^ and therefore at present no discontinuance

can be thereby occasioned.

5. The fifth and last species of injuries by ouster or privation of the free-

hold, where the entry of the present tenant or possessor was originally

lawful, but his detainer is now become unlawful, is that by deforcement.

This, in its most extensive sense, is nomen generalissimum ; a much larger

and more comprehensive expression than any of the former : it then signi-

fying the holding of any lands or tenements to which another person hath

a right (A:). So that this includes as well an abatement, an intrusion,

a disseisin, or a discontinuance, as any other species of wrong whatsoever,

whereby he that hath right to the freehold is kept out of possession. But,

as contradistinguished from the former, it is only^such a detainer

of the *freehold, from him that hath the right of property, but [*173]

never had any possession under that right, as falls within none of

the injuries which we have before explained. As in case where a lord has
a seignory, and lands escheat to him propter defectum sanguinis, but the

seisin of the lands is withheld from him : here the injury is not abatement

,

(t) Finch. L. 190. (k) Co. Litt. 277.

(j) P. N. B. 194.

tirnioe has himself in, upon, or out of the land tinuance. See 2 D. & R. 373 ; 1 B. dc C.
affected by the disseisin or discontinuance. 238.
lb. 3.32. a. n. 1. Conveyances by feoffment (6) In New-York no future estate can be
and livery, or by fine or recovery by tenant in defeated by any alienation or other act of the
tail in possession work a discontinuance

;
owner of the precedent estate, nor by the de-

but if by coTfnants to stand seised to uses, struction of such precedent estate by dis-
under the statute, lease and release, bargain seisin, forfeiture, surrender, merger, or other-
and sale, they do not, Co. Litt. 330. a. n. 1, wise. (1 R. S. 725,

(J
32.) And no greater

unless accompanied with a fine, as one and estate can pass by a conveyance than the
the same assurance in the two latter instan- grantor had at the delivery of the deed, (id.

ces, 10 Co. 95; but if the fine be a distinct 739, i} 143:) nor will a conveyance attemptfl.T
assurance, it is otherwise. 2 Burr. 704. See to convey more, cause a forfeiture. (Id. ij 145.)
ante, 2 book, 301. See further, Adams on See also id. 749, ^ 7.

Ejectment, 35, &c. 2 Samid. index, Discon*
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for the right vests not in the lord as heir or devisee ; nor is it intrusion, fot

it vests not in him who hath the remainder or reversion ; nor is it disseisin^

for the lord was never seised ; nor does it at all bear the nature of any spe-

cies of discontinuance; but, being neither of these four, it is therefore a de-'

forcement{l). If a man marries a woman, and during the coverture is seis-

ed of lands, and alienes, and*dies ; is disseised, and dies ; or dies in pos-

session ; and the alienee, disseisor, or heir, enters on the tenements and
doth not assign the widow her dower; this is also a deforcement to the

widow, by withholding lands to which she hath a right (m). In like man-
ner, if a man lease lands to another for term of years, or for the life of a

third person, and the term expires by surrender, efflux of time, or death of

the cestuy que vie; and the lessee or any stranger, who was at the expira-

tion of the term in possession, holds over, and refuses to deliver the posses-

sion to him in remainder or reversion, this is likewise a deforcement (n).

Deforcements may also arise upon the breach of a condition in law : as if

a woman gives lands to a man by deed, to the intent that he marry her,

and he will not when thereunto required, but continues to hold the lands

:

this is such a fraud on the man's part, that the law will not allow it to de-

vest the woman's right of possession ; though, his entry being lawful, it

does devest the actual possession, and thereby becomes a deforcement (o).

Deforcements may also be grounded on the disability of the party deforced:

as if an infant do make an alienation of his lands, and the alienee enters

and keeps possession ; now, as the alienation is voidable, this possession as

against the infant (or, in case of his decease, as against his heir) is after

avoidance wrongful, and therefore a deforcement [p). The same
[*174] happens, *when one of nonsane memory alienes his lands or tene-

ments, and the alienee enters and holds possession ; this may also

be a deforcement [q). Another species of deforcement is, where two per-

sons have the same title to land, and one of them enters and keeps posses-

sion against the other : as where the ancestor dies seised of an estate in fee-

simple, which descends to two sisters as coparceners, and one of them en-

ters before the other, and will not suffer her sister to enter and enjoy her moie-

ty ; this is also a deforcement (r). Deforcement may also be grounded on the

non-performance of a covenant real : as if a man, seised of lands, covenants

lo convey them to another, and neglects or refuses so to do, but continues

possession against him ; this possession, being wrongful, is a deforce-

ment (5): whence, m levying a fine of lands, the persons against whom
the fictitious action is brought upon a supposed breach of covenant, is call-

ed the deforciant. And, lastly, by way of analogy, keeping a man by any
means out of a freehold office is construed to be a deforcement ; though,

being an incorporeal hereditament, the deforciant has no corporeal posses-

sion. So that whatever injury (withholding the possession of a freehold)

is not included under one of the four former heads, is comprised under this

of deforcement.

The several species and degrees of injury by ouster being thus ascertain-

ed and defined, the next consideration is the remedy ; which is, universally,

the restitution of delivery of possession to the right owner: and, in, some
cases, damages also for the unjust amotion. The methods, whereby these

remedies, or either of them, may be obtained, are various.

il) F. N. B. 143. ip) Finch. L. 264. F. N. B. 192.

(m) Ibid. 8. 147. (q) Finch. Ibid. F. N. B. 202.

(n) Finch. L. 263. F. N. B. 201. 205, 6, 7. See (r) Finch. L. 293, 294. F. N. B. 197.

book II. ch. 9, p. 151, (5) F. N. B. 146.

(0) F. N. B.205.
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ti The first is that oxtrajiulicial and .siuninary one, which we slightly

touched in the first chapter of the present hook {t),o{ entry by the legal

owner, when another person, who hath no right, hath previously taken

possession of lands or tenements. In this case the party entitled may
make a formal, but peaceable, entry thereon, declaring that thereby he
takes possession : which notorious act ofownership is equivalent to

a feodal investiture by the lord (y) i or he may enter on any *part [•ITS]

of it in the same county, declaring it to be in the name of the

whole (u): but if it lies in different counties he must make difierent en-

tries ; for the notoriety of such entry or claim to the pares or freeholders of

Westmoreland, is not any notoriety to the pares or freeholders of Sussex.

Also if there be two disseisors, the party disseised must make his entry on
both; or if one disseisor has conveyed the lands with livery to two distinct

feoffees, entry must be made on both (w) : for as their seisin is distinct, so

also must be the act which devests that seisin. If the claimant be deter-

red from entering by menaces or bodily fear, he may make claim (7), as

near to the estate as he can, with the like forms and solemnities : which
claim is in force for only a year and a day (x). And this claim, if it be
repeated once in the space of every year and a day (which is called con-

tinual claim), has the same effect with, and in all respects amounts to, a
legal entry {y). Such an entry gives a m'an seisin (z), or puts into imme-
diate possession him that hath right of entry on the estate, and thereby
makes him complete owner, and capable of conveying it from himself by
either descent or purchase.

This remedy by entry takes place in three only of the five species of
ouster, viz. abatement, intrusion, and disseisin (a) ; for, as in these the

original entry of the wrongdoer was unlawful, they may therefore be
remedied by the mere entry of him who hath right. But, upon a discon^

tinuance or deforcement, the owner of the estate cannot enter, but is dri-

ven to his action : for herein the original entry being lawful, and thereby
an apparent right of possession being gained, the law will not suffer that

right to be overthrown by the mere act or entry of the claimant. Yet a
man may enter {b) on his tenant by sufferance : for such tenant hath no
freehold, but only a bare possession ; which may be defeated, like a te-

nancy at will, by the mere entry of the owner. But if the owner thinks
it more expedient to suppose or admit (c) such tenant to have
•gained a tortious freehold, he is then remediable by writ of en- [*176]
try, ad terminum qui praeteriit.

On the other hand, in case of abatement, intrusion, or disseisin, where
entries are generally lawful, this right of entry may be tolled, that is, taken
away by descent (8). Descents, which take away entries (d) (9), are

(0 See pag. 5. (z) Co. Litt. 15.

(V) Seefwok II. ch. 14, pag. 209, (a) Ibid. 237, 238.
(«) Litt. « 417. (i) See book II. pag. 150.
(») Co. Litt, 252. (c) Co. Litt. 57.
(.) Litt. « 422. (J) Litt. « 385—413.
(y) Ibid. « 419. 423.

(7) See further aa t^ continual claim and (8) In New-York a right of entry is not
entr>-, Adams on Ejectlbnt, 92, 3. The sta- tolled by a descent cast. (2 R. S. 295, () 15.)
tute 4 Ann. c. 16. s. 16. linders it necessary (9) See the doctiine as to descents cast
to commence an effectual action of ejectment clearly explained in Adau»s on Ejectment, 41
•w-ithin a year. " to 45; and see H. Chitty on Descents, 25.

See, as to New-York, 2 R. S. 293, ^ 7, 43. 56 ; Taylor v. Horde, 1 Burr. 60 ; 12 East,
though it seems doubtful whether a continual 141 ; and Watkins on Descents ; Com, Dig.
claim without entry would be of any avail. Descents ; Bac. Ab. Descents, It is scarce*

Vol. II. 21
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when any one, seised by any means whatsoever of the inheritance of ^
corporeal hereditament, dies ; whereby the same descends to his heir : iri

this case, however feeble the right of the ancestor might be, the entry of

any other person who claims title to the freehold is taken away ; and he
cannot recover possession against the heir by this summary method, but

is driven to his action to gain a legal seisin of the estate. And this, first,

because the heir comes to the estate by act of law, and not by his own
act ; the law therefore protects his title, and will not suffer his possession

to be devested, till the claimant hath proved a better right. Secondly,

because the heir may not suddenly know the true state of his title ; and
therefore the law, which is ever indulgent to heirs, takes away the entry

of such claimant as neglected to enter on the ancestor, who was well

able to defend his title ; and leaves the claimant only the remedy of an

action against the heir (e). Thirdly, this was admirably adapted to the

military spirit of the feodal tenures, and tended to make the feudatory bold

in war ; since his children could not, by any mere entry of another, be

dispossessed of the lands whereof he died seised. And, lastly, it is agree-

able to the dictates of reason and the general principles of law.

For, in every complete title (/) to lands, there" are two things necessary

;

the possession or seisin, and thp right or property therein {g) : or, as it is

expressed in Fleta, juris et seisinae conjunctio (h). Now if the possession

be severed from the property, if A has the jus proprietatis, and B by some
unlawful means has gained possession of the lands, this is an in-

[*177] jury to A ; for which the law gives a remedy, by putting *him
in possession, but does it by different means according to the cir-

cumstances of the case. Thus, as B, who was himself the wrongdoer,

and hath obtained the possession by either fraud or force, hath only a bare

or naked possession, without any shadow of right ; A therefore, who hath

both the right of property and the right of possession, may put an end to

his title at once, by the summary method of entry. But, if B the wrong-

doer dies seised of the lands, then B's heir advances one step farther to-

wards a good title : he hath not only a bare possession, but also an apparent

jus possessionis, or right of possession. For the law presumes, that the

possession which is transmitted from the ancestor to the heir, is a rightful

possession, until the contrary be shewn : and therefore the mere entry of

A is not allowed to evict the heir of B ; but A is driven to his action at

law to remove the possession of the heir, though his entry alone would

have dispossessed the ancestor.

So that in general it appears, that no man can recover possession by
mere entry on lands, which another hath by descent. Yet this rule hath

(e) Co. Litt. 237. (g) Mirror, c. 2, () 27.

(/) See book II. ch. 13. (h) I. 3, c. 15, « 5.

ly possible to suggest, a case in which the doc- sor died not seised of the fee and frank-

trine of descent cast can be now so applied, tenement ; and Littleton saith, unless he

as to prevent a claimant from maintaining hath the fee and franktenement at the time of

ejectment. Adams, 41. note e. We hare be- his decease, such descent shall not take away
fore seen, that where the entry of the party the entire." Co Litt. 239. b. c. It was laid

or his ancestor was originally lawful, and the down in Carter v. Tash, by Holt, C. J. that if

continuance in possession only unlawful, the a feme-covert is disseisee, and after her hus-

entry is not tolled. See Dowl. & R. 41. band dies she takes a second husband, and
" If a disseisor make a lease for term of his then the descent happens, this descent shall

own life, and dieth, this descent shall not take away the entry of the feme, for she

take away the entry of the disseisee ; for might have entered before the second mar-

though the fee and franktenement descend riage, and prevented the descent. 1 Salk.

to the heir of the disseisor, yet the dissei- 24L See also 4 T. R. 300.
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Bome exceptions (i) wherein those reasons cease, upon which the general

doctrine is grounded ; especially if the claimant were under any legal

disabilities, during the life of the ancestor, either of infancy, coverture,

imprisonment, insanity, or being out of the realm : in all which cases there

is no neglect or laches in the claimant, and therefore no descent shall bar,

or take away his entry (k). And this title of taking away entries by de-

scent, is still farther narrowed by the statute 32 Hen. Vlll. c. 33. which

enacts, that if any person disseises or turns another out of possession, no

descent to the heir of the disseisor shall take away the entry of him that

has a right to the land, unless the disseisor had peaceable possession five

years next after the disseisin. But the statute extendeth not to any feof-

fee or donee of the disseisor, mediate or immediate (/) : because such a

one by the genuine feodal constitutions always came into the

tenure solemnly *and with the lord's concurrence, by actual de- [*178]

livery of seisin, that is, open and public investiture. On the other

hand, it is enacted by the statute of limitations, 21 Jac. I. c. 16. that no

entry shall be made by any man upon lands, unless within twenty years

after his right shall accrue (10). And by statute 4 & 5 Ann. c. 16. no

entry shall be of force to satisfy the said statute of limitations, or to avoid

a fine levied of lands, unless an action be thereupon commenced within

one year after, and prosecuted with effect.

Upon an ouster, by the discontinuance of tenant in tail, we have said

that no remedy by mere entry is allowed ; but that, when tenant in tail

alienes the lands entailed, this takes away the entry of the issue in tail,

and drives him to his action at law to recover the possession {m). For, as in

the former cases, the law will not suppose, without proof, that the ances-

tor of him in possession acquired the estate by wrong ; and therefore, after

five years' peaceable possession, and a descent cast, will not suffer the

possession of the heir to be disturbed by mere entry without action ; so

here the law will not suppose the discontinuor to have aliened the estate

without power so to do, and therefore leaves the heir in tail to his action

at law, and permits not his entry to be lawful. Besides, the alienee, who
came into possession by a lawful conveyance, which was at least good

for the life of the alienor, hath not only a hare possession, but also an ap'

parent right of possession ; which is not allowed to be devested by the

mere entry of the claimant, but continues in force till a better right be

(t) See the particular cases mentioned by Little- (*) Co.Litt. 24C.
ton, b. 3. ch. 6, the principles erf which axe well ex- (/) Ibid. 256.

plained in GUberVs law of tenures. (m) Ibid. 325.

(10) But by the second section, tlie same 85. And in 4 T. R. 300. it was agreed by the
exceptions as are rnumerated above, of infan- court, that in every statute of limitations, if a
cy, coverture, imprisonment, insanity, and ab- disability be once removed, the time must
sence beyond seas, are made,t in which case, continue to run, notwithstanding any subse-
ihe party entitled may enter within ten years quent disability, either voluntary or involun-
after the disability ceases, notwithstanding tary. And in 5 B. & A. Abbott, C. J. said,

the twenty yp»r« should have elapsed after his the several statutes of limitation being all in

title first ;i '. id to his heir the statute pari matiria, ought to receive an uniform con-

§Ives ten ; he death of such party, struction, notwithstanding any slight varia^

ying uii': iiiility. It gives the heir tions of phrase, the object and intention being
ten years, aiici no more, whatever disability he the same.
may labour under during all that time. 6 East,

t In New-York, absence from the state, or except on a criminal charge, or on a convic-
being beyond seas, docs not constitute an ex- tion for a criminal offence, for a period le«f

ception to the statute : nor does imprisonment, than for life. (2 R. S. 295, (j 16.)



144 PRIVATE WRONGS.

shewn, and recognized by a legal determination. And sometliing also

perhaps, in framing this rule of law, may be allowed to the inclination of

the courts of justice, to go as far as they could in making estates-tail alien-

able, by declaring such alienations to be voidable only and not absolutely

void (11).

In case of deforcement also, where the deforciant had originally a law-

ful possession of the land, but now detains it wrongfully, he still

[*179] continues to have the presumptive prima *facie evidence of right

;

that is, possession lawfully gained. Which possession shall not

be overturned by the mere entry of another ; but only by the demand-
ant's shewing a better right in a course of law.

This remedy by entry must be pursued, according to statute 5 Ric. IL
St. 1. c. 8. in a peaceable and easy manner ; and not with force or strong

hand. For, if one turns or keeps another out of possession forcibly, this is

an injury of both a civil and a criminal nature. The civil is remedied by
immediate restitution ; which puts the ancient possessor in statu quo: the

criminal injury, or public wrong, by breach of the king's peace, is punish-

ed by fine to the king. For by the statute 8 Hen. VI. c. 9. upon complaint

made to any justice of the peace, of a forcible entry, with strong hand, on
lands or tenements ; or a forcible detainer after a peaceable entry ; he shall

try the truth of the complaint by jury, and, upon force found, shall restore

the possession to the party so put out : and in such case, or if any alienation

be made to defraud the possessor of his right (which is likewise declared

to be absolutely void) the offender shall forfeit, for the force found, treble

damages to the party grieved, and make fine and ransom to the king (12),

But this, does not extend to such as endeavour to keep possession manu
forti, after three years' peaceable enjoyment of either themselves, their an-

cestors, or those under whom they claim ; by a subsequent clause of the

same statute, enforced by statute 31 Eliz. c. 11.

II. Thus far of remedies, when tenant or occupier of the land hath gain-

ed only a mere possession, and no apparent shadow of right. Next follow

another class, which are in use where the title of the tenant or occupier is

advanced one step nearer to perfection ; so that he hath in him not only a

bare possession, which may be destroyed by a bare entry, but also an «p-

parent right of possession, which cannot be removed but by orderly course

of law ; in the process of which it must be shewn, that though

[*180] he hath at present possession and therefore hath *the presumptive

right, yet there is a right of possession, superior to his, residing in

him who brings the action.

These remedies are either by a writ of entry (13), or an assise ; which
are actions merely possessory ; serving only to regain that possession^

whereof the demandant (that is, he who sues for the land) or his ancestors-

have been unjustly deprived Ky the tenant or possessor of the freehold, or
those under whom he claims. They decide nothing with respect to the

right of property ; only restoring the demandant to that state or situation^

in which he was (or by law ought to have been) before the dispossession

(11) As there are in New-York no estates to real estate, and not specikijy retained by-

tail, there is no such discontinuance as men- the chapter on suits relating to>cal property,

tioned in the text. (1 R. S. 722,
(J 3.) The action of ejectment is substituted for

(12) See 2 R. S. 338, ^ 4 : 507,
(J

1, &c. writs of.entry and of right. (Id. 303, (j 1, 2.)

(13) In New-York, by 2 R. S. 343, ^ 24, all The rest of this chapter is therefore generally

writs of right, dower, entry, and assize, and inapplicable to New-York : it however illus-

all fines and common recoveries, are abolished, trates the law of title to real estate..

as well as all other common law writs relating
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committed. But this without any projutliro to tho ripht of ownership :

for, if the dispossessor has any legal claim, he may afterwards exert it, not-

withstanding a recovery against him in these possessory actions. Only
the law will not suffer him to be his own judge, and either take or main-

tain possession of the lands, until he hath recovered them by legal

means (;i) : rather presuming the right to have accompanied the ancient

seisin, than to reside in one who had no s:ich evidence in his favour.

1. The first of these possessory remedies is by writ of entry ; which is

that which disproves the title of the tenant or possessor, by shewing the

unlawful means by which he entered or continues possession (o). The
writ is directed to the sheriff, requiring him to " command the tenant of

the land that he render (in Latin, praecipe quod reddat) to the demandant
the land in question, which he claims to be his right and inheritance ; and
into which, as he saith, the said tenant had not entry but by (or after) a

disseisin, intnision, or the like, made to the said demandant, within the

time limited by law for such actions ; or that upon refusal he do appear in

court on such a day, to shew wherefore he hath not done it (p)y This is

the original process, the praecipe upon which all the rest of the suit is

grounded ; wherein it appears, that the tenant is required, either

to deliver *seisin of the lands, or to shew cause why he will not. [*181 J
This cause may be either a denial of the fact, of having entered

by or under such means as are suggested, or a justification of his entry by
reason of title in himself or in those under whom he makes claim : where-
upon the possession of the land is awarded to him who produces the clear-

est right to possess it.

In our ancient books we find frequent mention of the degrees within

which writs of entry are brought. If they be brought against the party

himself that did the wrong, then they only charge the tenant himself with
the injury ;

" non 'hahuit ingressum nisi per intrusionem quam ipsefecit J"* But
if the intruder, disseisor, or the like, has made any alienation of the land to

a third person, or it has descended to his heir, that circumstance must be
alleged in the writ, for the action must always be brought against the te-

nant of the land ; and the defect of his possessory title, whether arising

from his own wrong or that of those under whom he claims, must be set

forth. One such alienation or descent makes the first [q) degree, which
is called the per^ because then the form of a writ of entry is this ; that

the tenant had not entry, but by the original wrongdoer, who alienated

the land, or from whom it descended, to him :
" non hahuit ingressum, nisi

per Gulielmum, qui se in illud intrusit, et illud tenenti dimisit (r)." A second
alienation or descent makes another degree, called the per and cui ; be-
cause the form of a writ of entry, in that case, is, that the tenant had not
entry, but by or under a prior alienee, to whom the intruder demised it

;

" non hahuit ingressum nm per Ricardum, cui GuUclmus illud dimisit, quise
in illud .intrusit {s)" These degrees thus state the original wrong, and
the title of the tenant who claims under such wrong. If more than two
degrees (that is, two alienations or descents) were past, there lay no writ

of entry at the common law. For as it was provided, for the
•quietness of men's inheritances, that no one, even though he had [•182

]

the true right of possession, should enter upon him who had the

(») Mir. c. 4, ^44. nal wrong done, the second in the per, and the
(0) Finch, L. ml. third in the per and cui. But the difference is im-
(p) See book II. Append. No. V. I) 1. material.
(?) Finch, L. 262. Booth indeed (of real actions, (r) Booth, 181.

172J makM the first de^ee to consist in the orlgi- (») Finch, L. SfiS. F. N. B. SOI, i04.
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apparent right by descent or otherwise, but he was driven to his writ of
entry to gain possession ; so, after more than two descents or two convey-

ances were passed, the demandant, even though he had the right both of

possession and property, was not allowed this possessory action ; but was
driven to his writ of right, a long and final remedy, to punish his neglect

in not sooner putting in his claim, while the degree subsisted, and for the

ending of suits, and quieting of all controversies (t). But by the statute

of Marlbridge, 52 Hen. III. c. 30. it was provided, that when the number
of alienations or descents exceeded the usual degrees, a new writ should

be allowed without any mention of degrees at all. And accordingly a

new writ has been framed, called a writ of entry in the post, which only

alleges the injury of the wrongdoer, without deducing all the intermediate

title from him to the tenant : stating it in this manner ; that the tenant had

not entry unless after, or subsequent to, the ouster or injury done by the

original dispossessor ;
" non hahuit ingressum nisi post intrusionem quam

GuUelmus in illud fecit '^ and rightly concluding, that if the original title

was wrongful, all claims derived from thence must participate of the same
wrong. Upon the latter of these writs it is (the writ of entry snr disseisin

in the post) that the form of our common recoveries of landed estates {y)

is usually grounded ; which, we may remember, were observed in the pre-

ceding volume (w) to be fictitious actions brought against the tenant of the

freehold (usually called the tenant to the praecipe, or writ of entry), in

which by collusion the demandant recovers the land.

This remedial instrument, or writ of entry, is applicable to all the cases

of ouster before-mentioned, except that of discontinuance by tenant in tail,

and some peculiar species of deforcements. Such is that of deforcement

of dower, by not assigning any dower to the widow within the

[*183] time limited by *law ; for which she has her remedy by writ of

dower, unde nihil habet (w). But if she be deforced of part only of

her dower, she cannot then say that nihil habet ; and therefore she may
have recourse to another action, by writ of right of dower ; which is a

more general remedy, extending either to part or the whole ; and is (with

regard to her claim) of the same nature as the grand writ of right, where-

of we shall presently speak, is with regard to claims in fee-simple (x). On
the other hand, if the heir (being within age) or his guardian, assign her

more than she ought to have, they may be remedied by a writ of admea-

surement of dower (y). But in general the writ of entry is the universal

remedy to recover possession, when wrongfully withheld from the owner.

It were therefore endless to recount all the several divisions of writs of

entry, which the different circumstances of the respective demandants

may require, and which are furnished by the laws of England {z) : being

(t) 2 Inst. 153. of cm in vita, and cui ante divortium: (Ibid. 193.

iv) See Book 11. Append. No. V. 204.) for a woman, when a widow or divorced,

^m) Book II. ch. 21. whose husband during the coverture (cui in vita

(to) F. N. B. 147, sua, vel cui ante divortium, ipsa contradicere non
(x) Ibid. 16. . potuit) hath aliened her estate. 4. The writ ad

(y) F. N. B. 148. Finch, L. 314. Stat. Westm. communem legem: {Ibid. 207.) for the reversioner,

2. 13 Ed. I. c. 7. after the alienation and death of the particular te-

(z) See Bracton, Z. 4, tr. 7, c. fi, ^ 4. Britton. c. nant for life^. 5. The writs in casu proviso and in

114, fol. 264. The most usual were, 1. The writs consimili casu ; {Ibid. 205, 206.) which lay not ad
of entry sur disseisin, and of intrusion : <F. N. B. communem legem, but are given by stat. Gloc. 6 Ed.

191. 203.) which are brought to remedy either of I. c. 7. and Westm. 2. 13 Ed. 1. c. 24. for the re-

those species of ouster. 2. The writs of dumfuit versioner after the alienation, but during the life,

infra aetatem, and dum fuit non compos mentis: of the tenant in dower or other tenant for life. 6.

(Ibid. 192. 202.) which lie for a person of full age. The writ ad terminum qui praeteriit : (Ibid. 201.)

or one who hath recovered his understanding ; after for the reversioner,when the possession is withheld

having (when under age or msane) ahened his by the lessee or a stranger after the determination

lands ; or for the heirs of such alienor. 3. The writs of a lease for years. 7. The writ causa mxttrimonii
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plainly and clearly chalked out in that most ancient and highly venerable

collection of legal forms, the registrum omnium brnnum, or register of such

writs as are suable out of the king's courts, upon which B'itzherbert's

natura hrcvium is a comment ; and in which every man who
•is injured will be sure to find a method of relief, exactly adapted [•184]
to his own case, described in the compass of a few lines, and yet

without the omission of any material circumstance. So that the wise

and equitable provision of the statute Westm. 2. 13 Ed. I. c. 24. for fram-

ing new writs when wanted, is almost rendered useless by the very great

perfection of the ancient forms. And indeed I know not whether it is a

greater credit to our laws, to have such a provision contained in them, or

not to have occasion, or at least very rarely, to use it.

J^ the times of our Saxon ancestors, the right of possession seems only

to have been recoverable by writ of entry (a), which was then usually

brought in the county-court. And it is to be observed, that the proceed-

ings in these actions were not then so tedious when the courts were held,

and process issued from and was returnable therein at the end of every

three weeks, as they became after the conquest, when all causes were
drawn into the king's courts, and process issued only from term to term

;

which was found exceeding dilatory, being at least four times as slow as

the other. And hence a new remedy was invented in many cases, to do
justice to the people, and to determine the possession in the proper counties,

and yet by the king's judges. This was the remedy by assise, which is

called by statute Westm. 2. 13 Edw. I. c. 24. festinum remcdium, in

comparison with that by a writ of entry ; it not admitting of many dilatory

pleas and proceedings, to which other real actions are subject (6).

2. The writ of assise is said to have been invented by Glanvil, chief jus-

tice to Henry the Second (c) ; and, if so, it seems to owe its introduction to

the parliament held at Northampton, in the twenty-second year of that

prince's reign ; when justices in eyre were appointed to go round the king-

dom in order to take these assises : and the assises themselves (particu-

larly those of mort d'ancestor and novel disseisin) were clearly

pointed out and described (d). As a writ of entry *is a real ac- [*185]
tion, which disproves the title of the tenant by shewing the unlaw-

ful commencement of his possession ; so an assise is a real action, which
proves the title of the demandant merely by shewing his, or his ancestor's

possession (e) ; and these two remedies are in all other respects so totally

alike, that a judgment or recovery in one is a bar against the other ; so
that when a man's possession is once established by either of these posses-
sory actions, it can never be disturbed by the same antagonist in any other
of them. The word assise is derived by sir Edward Coke (f) from the
Litin assideo, to sit together : and it signifies, originally, the jury who try

the cause, and sit together for that purpose. By a figure it is now made
to signify the court or jurisdiction, which summons this jury together by a
commission of assise, or ad assisas capiendas ; and hence the judicial as-

praelocutii: {Pn<i. 2(15.) for a woman who giveth gates homines, ^ualem saisinam defunctus xnde ha-
land to a m;i: r life, to the intent that he Imit, die qua futt vivus et mortuus ; et, ricut recog-
may marry th not. And the like in nttum fuerit, ita kaeredikus ejus restituant. (> 10.
caseofothfr uti. Justittarii domini regis faciant fieri recognitionem

(a) Gilb. Ten. 12. de ditsaisinis factis super assisam, a tempor^ quo
(b) Booth, 262. dominus rex venit in Angliam proxime post pacnn
(c) Mirror, c. 2, « 25. factam inter ipsum et regem filium stntm. (Spehaa.
id) « 9. Si domtnus feodi negnt Kaeredibut de- Cod. 330.)

fitncti taisinam ejusdeni feodt, juatUiarii domimi (e) Fmch, L. 284.
regit faciamt inde ,fieri, recognitiontm per tit U- (/) 1 Inst. 153.
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semblies held by the king's commission in every county, as well to take^

these writs of assise, as to try causes at nisi prius, are termed in common
speech the assises. By another somewhat similar figure, the name of

assise is also applied to this action, for recovering possession of lands : for

the reason, saith Littleton [g)^ why such writs at the beginning were called

assises, was, for that in these writs the sherifFis ordered to summon a jury,

or assise ; which is not expressed in any other original writ {h).

This remedy, by writ of assise, is only applicable to two species of injury

by ouster, viz. abatement, and a recent or novel disseisin. If the abatement

happened upon the death of the demandant's father or mother, brother or

sister, uncle or aunt, nephew or niece, the remedy is by an assise of mort

d^ancestor, or the death of one's ancestor. This writ directs the sheriff to

summon a jury or assise, who shall view the land in question, and re-

cognize whether such ancestor was seised thereof on the day of his death,

and whether the demandant be the next heir (^) : soon after which the

judges come down by the king's commission to take the recogni-

[*186] tion of assise : when, if *these points are found in the affirmative,

the law immediately transfers the possession from the tenant to

the demandant. If the abatement happened on the death of one's grand-

father or grandmother, then an assise of mort d'ancestor no longer lies, but a

writ of ayle or de avo : if on the death of the great-grandfather or great-

grandmother, then a writ of hesayle, or deproavo : but if it mounts one de-

gree higher, to the tresayle, or grandfather's grandfather, or if the abate-

ment happened upon the death of any collateral relation, other than those

before-mentioned, the writ is called a writ of cosinage, or de consanguineo [k).

And the same points shall be inquired of in all these actions ancestrel, as in

an assise of mort d''ancestor ; they being of the very same nature (Z)

:

though they differ in this point of form, that these ancestrel writs (like all

other writs oipraecipe) expressly assert a title in the demandant, [viz. the

seisin of the ancestor at his death, and his own right of inheritance,) the

assise asserts nothing directly, but only prays an inquiry whether those

points be so [m). There is also another ancestrel writ, denominated a

jiuper obiit, to establish an equal division of the land in question, where on
the death of an ancestor, who has several heirs, one enters and holds the

others out of possession (n). But a man is not allowed to have any of these

actions ancestrel for an abatement consequent on the death of any collate-

ral relation, beyond the fourth degree (o) ; though in the lineal ascent he
may proceed ad injinitum {p). For there must be some boundary ; else the

privilege would be universal, which is absurd : and therefore the law pays
no regard to the possession of a collateral ancestor, who was no nearer

than the fifth degree.

It was always held to be law (q), that where lands were devisable in a

man's last will by the custom of the place, there an assise of mort d^ancestor

did not lie. For, where lands were so devisable, the right of possession

could never be determined by a process, which inquired only of these two
points, the seisin of the ancestor, and the heirship of the demandant.

And hence it may be reasonable to conclude, that when the

[*187] *statute of wills, 32 Hen. VIII. c. 1, made all socage lands devis-

ig) ^ 234.
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nMes an assise of mort fVnncestor no longer could be brought of lands

held in socage (r); and that now, sincu^ iho statute 12 Car. II. c. 24.

(which conviTts all tenures, a f(^w only excepted, into free and common
socage) no assise of mort iCancestor can be brought of any lands in the king-

dom ; but that, in case of abatements, recourse must be properly had to

the writs of entry.

An assise of novel (or recent) disseisin is an action of the same nature

with the assise of mort (Vanccstor before-mentioned, in that herein the de-

mandant's possession must be shewn. But it diflers considerably in other

j)oints : particularly in that it recites a complaint by the demandant of the

disseisin committed, in terms of direct averment ; whereupon the sheriff is

commanded to reseise the land and all the chattels thereon, and keep the

same in his custody till the arrival of the justices of assise (which in fact

hath been usually omitted) {s) ; and in the mean time to summon a jury to

view the premises, and make recognition of the assise before the justices (t).

At which time the tenant may plead either the general issues nul tort^ nul

disseisin, or any special plea. And if, upon the general issue, the recogni-

tors find an actual seisin in the demandant, and his subsequent disseisin

by the present tenant ; he shall have judgment to recover his seisin, and
damages for the injury sustained : being the only case in which damages
were recoverable in any possessory action at the common law (m) ; the

tenant being in all other cases allowed to retain the intermediate profits of

the land, to enable him to perform the feodal services. But costs and, da-

mages were annexed to many other possessory actions by the statutes of

Marlberge, 52 Hen. III. c. 16. and Glocester, 6 Edw. I. c. 1. And
*to prevent frequent and vexatious disseisins, it is enacted by the [*188]

statute of iMerton, 20 Hen. III. c. 3, that if a person disseised re-

cover seisin of the land again by assise of novel disseisin, and be again dis-

seised of the same tenements by the same disseisor, he shall have a writ of

re-disseisin ; and if he recover therein, the re-disseisor shall be imprisoned;

and by the statute of Marlberge, 52 Hen. III. c. 8, shall also pay a fine to

the king: to which the statute Westm. 2. 13 Edw. I. c. 26. hath super-

added double damages to the party aggrieved. In hkc manner, by the

same statute of Merton, when any lands or tenements are recovered by
assise of mort d'ancestor, or other jury, or any judgment of the court, if the

party be afterwards disseised by the same person against whom judgment
was obtained, he shall have a writ o( post-disseisin against him ; which sub-

jects the post-disseisor to the same penalties as a re-disseisor. The rea-

son of all which, as given by sir Edward Coke (w), is because such pro-

ceeding is a contempt of the king's courts, and in despite of the law ; or,

as Bracton more fully expresses it {x), ''talis qui ita convictusfuerit, duplici-

ter delinquit contra regem: quia facit disseisinam et roberiam contra pacem
sitam ; et ctiam uusu temerario irritafacit ea, quae in curia domini regis rite acta

sunt : et propter duplex delictum merito sustinere debetpocnam duplicatamJ*^

In all these possessory actions there is a time of limitation settled, be-

yond which no man shall avail himself of the possession of himself or his

ancestors, or take advantage of the wrongful possession of his adversary.

For, if he be negligent for a long and unreasonable time, the law refuses

afterwards to lend him any assistance, to recover the possession merely

;

(r) See 1 Leon. 267. (u) Bract. 187. Stat. Marlbr. c. 16.

(«) Booth, 211. Bract. 4. 1. 19, « 7. («,) 2 In-st. 83, 84.

(t) F. N. B. 177. (X) l. 4, c. 49.

Vol. II. 22
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both to pimisli his neglect [nam leges vigilantihiis, non dormientihus, suhvC"

niunt), and also because it is presumed that the supposed wrongdoer has in

such a length of time procured a legal title, otherwise he would sooner

have been sued. This time of limitation by the statute of Merton, 20 Hen.

III. c. 8. and Westm. 1. 3 Edw. I. c. 39. was successively dated from

particular eras, viz. from the return of king John from Ireland,

[*189] and from the coronation, <^'C. of king Henry *the Third. But this

date of limitation continued so long unaltered, that it became in-

deed no limitation at all ; it being above three hundred years from Henry
the Third's coronation to the year 1540, when the present statute of limi-

tations {y) was made. This, instead of limiting actions from the date of a

particular event, as before, which in process of years grew absurd, took

another and more direct course, which might endure for ever : by limiting

a certain period, as fifty years for lands, and the like period [z) for custom-

ary and prescriptive rents, suits and services (for there is no time of limi-

tation upon rents created by deed, or reserved on a particular estate) («),

and enacting that no person should bring any possessory action, to

recover possession thereof merely upon the seisin, or dispossession of his

ancestors, beyond such certain period. But this does not extend to ser-

vices, which by common possibility may not happen to become due more

than once in the lord's or tenant's life ; as fealty, and the like {b). And all

writs, gTOunded upon the possession of the demandant himself, are directed

to be sued out within thirty years after the disseisin complained of; for if

it be an older date, it can with no propriety be called a fresh, recent, or

novel disseisin ; which name sir Edward Coke informs us was originally

given to this proceeding, because the disseisin must have been since the

last eyre or circuit of the justices, which happened once in seven years, other-

wise the action was gone (c). And we may observe {d), that the limita-

tion, prescribed by Henry the Second at the first institution of the assise of

novel disseisin, was from his own return into England, after the peace made
between him and the young king his son ; which was but the year be-

fore.

What has been here observed may throw some light on the doc-

[*190] trine of remitter, which we spoke of in the second *chapter of this

book; and which we may remember was where one who hath

right to lands, but is out of possession, hath afterwards the freehold cast

upon him by some subsequent defective title, and enters by virtue of that

title. In this case the law remits him to his ancient and more certain

right, and by an equitable fiction supposes him to have gained possession

in consequence, and by virtue thereof : and this, because he cannot possi-

bly obtain judgment at law to be restored to his prior right, since he is

himself the tenant of the land, and therefore hath nobody against whom
to bring his action. This determination of the law might seem superflu-

ous to an hasty observer ; who perhaps would imagine, that since the te-

nant hath how both the right and also the possession, it little signifies by
what means such possession shall be said to be gained. But the wisdom
of our ancient law determined nothing in vain. As the tenant's posses-

sion was gained by a defective title, it was liable to be overturned by

(y) 32 Hen. Vlll. c. 2. writers have followed, make it only forty years
\z) So Berthelet's original edition of the sta- for rents, &c.

tute, yl. /). 1540 : and Cay's, Pickering's, and Ruff- (o) 8 Rep. 05.

liead's editions, examined with the record'. Ras- (6) Co.Xitt. 115.

teU's and other intermediate editions^ which sir (c) 1 Inst. 153. Booth, 210.

Edward Coke (2 Inst. 95.) and other subsequent (d) See pag. 184.



' PRIVATE WRONGS. 151

shewing that defect in a writ of entry ; and then he must have been dri-

ven to his writ of right, to recover his just inheritance : which would have

been doubly hard, because during the time he was himself tenant, ho could

not esuihlish his prior tiilo by any possessory action. The law therefore

remits liini to his prior title, or puts him in the same condition as if he had

recovered the land by writ of entry. Without the remitter, he would have

had jus^ et seisinam separate ; a good riglit, but a bad possession : now,

by the remitter, he hath the most perfect of all titles, j//rf.y ct scuma/i eon-

junctionnm, '

III. By these several possessory remedies the right of possession may
be restored to him that is unjustly deprived thereof. But the right of pos-

sessi'jn (though it carries with it a strong presumption) is not always con-

clusive evidence of the vig\\io( proptrtij, which m:iy still subsist in

another man. For, as *one man may have the possession, and [*191]

another the right ofpossession, which is recovered by these pos-

sessory actions ; so oue man may have the right of possession, and so not

be liable to eviction by any possessory action, and another may have the

right of propert I/, which cannot be otherwise asserted than by the great

and final remedy of a writ of right, or such correspondent writs as are in

the nature of a writ of right.

This happens principally in four cases : 1. Upon discontinuance by the

alienation of tenant in tail : whereby he, who had the right of possession,

hath transferred it to the alienee ; and therefore his issue, or those in re-

mainder or reversion, shall not be allowed to recover by virtue of that pos-

session, which the tenant hath so voluntarily transferred. 2, 3. In case

of judgment given against either party, whether by his own deTault, or up-

on trial of the merits, jn any possessory action : for such judgment, if ob-

tained by him who hath not the tnie ownership, is hold to be a species of

deforcement; which however binds the right of possession, and sutlers it

not to be ever again disputed, mdess the right of property i)e also proved.

4. In case the demandant, who claims the right, is barred from the pos-

sessory actions by length of ti:ne and the statute of limit itions before-men-

tioned : for an undisturbed possession for fifty years ought not to be devest-

ed by any thing, but a very clear proof of the absolute right of property.

In these four cases the law applies the remedial instrument of either the

writ of right itself, or such other writs as are said to be of the same na-

ture.

1. And first, upon an alienation by tenant in tail, whereby the estate-

tail is discontinued, and the remainder or reversion is by failure of the par-

ticular estate displaced, and turned into a mere right, the remedy is by ac-

tion o(formcdon {secundum for?nam doni), which is in the nature of a writ of

right {e), and is the highest action that tenant in tail can have (/). For
he cannot have an absolute writ of right, which is confined only to such
as claim in fee-simple : and for that reason this writ of forme-
don was granted him by the statute de donis or *Westm. 2. 13 ['192]
Edw. I.e. 1, which is therefore emphatically called his writ of

right (g). This writ is distinguished into three species : ?iformedon in the

descender, in the remainder, and in the reverter. A writ of formedon in the

descender lieth, where a gift in tail is made, and the tenant in tail alienes

the lands entailed, or is disseised of them, and dies ; in this case the heir

<e) Finch, L. 267. ig) p. N. B. 855,
(/) Co. Liu. 816.
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in tail shall have this writ of formedon in the descender, to recover these

lands so given in tail against him who is then the actual tenant of the

freehold (h). In which action the demandant is bound to state the man-
ner and form of the gift in tail, and to prove himself heir secundum formam
doni. Kformedon in the remainder lieth, where a man giveth lands to ano-

ther for life or in tail, with remainder to a third person in tail or in fee ; and

he who hath the particular estate dieth, without issue inheritable, and a

stranger intrudes upon him in remainder and keeps him out of posses-

sion {i). In this case the remainder-man shall have his writ o{formedon

in the remainder, wherein the whole form of ihe gift is stated, and the hap-

pening of the event upon which the remainder depended. This writ is

not given in express words by the statute de donis ; but is founded upon

the equity of the statute, and upon this maxim in law, that if any one hath

a right to the land, he ought also to have an action to recover it. A for-

medon in the reverter lieth, where there is a gift in tail, and afterwards by
the death of the donee or his heirs without issue of his body the reversion

falls in upon the donor, his heirs, or assigns : in such case the reversioner

shall have this writ to recover the lands, \^ herein he shall suggest the gift,

his own title to the reversion minutely derived from the donor, and the fail-

ure of issue upon which his reversion takes place [k). This lay at com-

mon law, before the statute de donis, if the donee aliened before he had

performed the condition of the gift, by having issue, and afterAvards died

without any (/). The time of limitation in a formedon by sta-

[*193] tute 21 Jac. I. c. 16. is twenty years (14) ; within *which space of

time after his title accrues, the demandant must bring his action,

or else he is for ever barred.

2. In the second case ; if the owners of a particular estate, as for life,

in dower, by the courtesy, or in fee-tail, are barred of the right of posses-

sion by a recovery had against them, through their default or non-appear-

ance in a possessory action, they were absolutely without any remedy at

the common law : as a writ of right does not lie for any but such as claim

to be tenants of the fee-simple. Therefore the statute Westm. 2. 13 Ed.

I. c. 4. gives a new writ for such persons, after their lands have been so

recovered against them by default, called a quod ei deforceat; which,

though not strictly a writ of right, so far partakes of the nature of one, as

that it will restore the right to him, who has been thus unwarily deforced

by his own default [m). But in case the recovery were not had by his

own default, but upon defence in the inferior possessory action, this still

remains final with reeard to these paiticular estates, £s at the common
law : and hence it is, that a common recoveiy (on a writ of entry in the

post) had, not by default of the tenant himself, but (after his defence made
and voucher of a third person to warranty) by default of such vouchee, is

now the usual bar to cut off an estate-tail [n).

3, 4. Thirdly, in case the right of possession be barred by a recovery

upon the merits in a possessory action, or lastly by the statute of limita-

(h) F. N. B. 211, 212. (Z) Finch, L. 268.

(i) Ibid. 217. (m) F. N. B. 155.

{k) Ibid. 219, 8 Rep. 88. (ra) See Book II. ch. 21. ,

(14) The twenty years, within which a/or- such person, who suffers the twenty years to

medon in the descender ought to be commenced elapse without commencing the formedon, are

under the 21 Jac. I. c. 16. begin to run when utterly excluded, and the right of entry is for

the title descends to the first heir in tail, un- ever lost. 3 Brod. & Bing. 217. 6 East, 83.

less he lie under a disability ; and the heirs of and see note (10), ante 178.
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lions, a claimant in feo-siniple may have a mere writ of right ; which is in

its nature the highest writ in the law (o), and licth only of an estate in fee-

simple, and not for him who hath a less estate. 'I'his writ lies concurrently

with all other real actions, in which an estate of fee-simple may be reco-

vered : and it also lies after them, being as it were an appeal to the mere
right, when judgment hath been had as to the possession in an in-

ferior possessory *action (/>). But though a writ of right may [*194]

be brotight, where the demandant is entitled to the possession, yet

it rarely is adviseable to be brought in such cases ; as a more expeditious

and easy remedy is had, without meddling with the property, by proving

the demandant's own, or his ancestor's, possession, and their illegal ouster,

in one of the possessory actions. But in case the right of possession be

lost by length of time, or by judgment against the true owner in one of

these inferior suits, there is no other choice : this is then the only remedy
that can be had ; and it is of so forcible a nature, that it overcomes all ob-

stacles, and clears all objections that may have arisen to cloud and obscure

the title. And, after issue once joined in a writ of right, the judgment is

absolutely final (15) ; so that a recovery had in this action may be plead-

ed in bar of any other claim or demand [q).

The pure, proper, or mere writ of right lies only, we have said, to re-

cover lands in fee-simple, unjustly withheld from the true proprietor. But
there are also some other writs which are said to be in the nature of a writ

of right, because their process and proceedings do mostly (though not en-

tirely) agree with the writ of right : but in some of them the fee-simple is

not demanded ; and in others not land, but some incorporeal hereditament.

Some of these have been already mentioned, as the writ o( right of dower

^

offormedon, <SfC. and the others will hereafter be taken notice of under
their proper divisions. Nor is the mere writ of right alone, or always, ap-

plicable to every case of a claim of lands in fee-simple : for if the lord's

tenant in fee-simple dies without heir, whereby an escheat accrues, the lord

shall have a writ oi escheat (r), which is in the nature of a writ of right [s).

And if one of two or more coparceners deforces the other, by usurping the

sole possession, the party aggrieved shall have a writ of right, de

ratiunabili parte (t), which may be grounded on the *seisin of the [*195]

ancestor at any time during his life ; whereas in a nuper obiit

(which is a possessory remedy) (u) he must be seised at the time of his

death. But, waving these and other minute distinctions, let us now return

to the general writ of right.

This writ ought to be first brought in the court-baron {w) of the lord, of
whom the lands are holden ; and then it is open or patent : but if he holds
no court, or hath waved his right, remisit curiam suam, it may be brought

(0) F. N. B. 1. (,) Booth, 135.

Ip) Ibtd. I. 5. * (t) F. N. B. 9.

(q) Ibid. 0. Co. Litt. 158. («) See pag. 186.
(r) F. N. B. 143. („,) Append. No. I. U-

(15) In New-York, as before mentioned, three years, and may be allowed again if ap-
writs of right are superseded by the action of plied for in two years after the judgment m
ejectment ; and by the 2 R. S. 309, ^ 36, &c. the second suit. If rendered on default, the
the judgment in ejectment rendered on a ver- judgment may be vacated in five years, and a
diet or on default, is conclusive a.s to the title new trial granted. Persons under disabilities
upon the party against whom it i.s rendered, have the usual exception in their favour. See
and those claiming under him after suit notes 10 and (f) ante, p. 178 : and 2 R. S. 309,
brouk;ht. But if rendered on a verdict, a new () 39.
txial must be allowed once if applied for in
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in the king's courts by writ o{ praecipe originally (x) ; and then it is a writ

of right close {y) ; being directed to the sheriff and not the lord [z). Also^

when one of the king's immediate tenants in capite is deforced, his writ of

right is called a writ of praecipe in capite (the improper use of which, as

well as of the former praecipe quia dominus remisit curiam, so as to oust the

lord of his jurisdiction, is restrained by magna carta) (a), and, being directed

to the sheriff and originally returnable in the king's courts, is also a writ

of right close (b). There is likewise a little writ of right close, secundum

consuetudinem manerii, which lies for the king's tenants in ancient de-

mesne (c), and others of a similar nature {d), to try the right of their lands

and tenements in the court of the lord exclusively (e). But the writ of

right patent itself may also at any time be removed into the county court,

by writ of tolt (/), and from thence into the king's courts by writ of pone {g)

or recordari facias, at the suggestion of either party that there is a delay or

defect of justice (A).

In the progress of this action (z), the demandant must allege some seisin

of the lands and tenements in himself (16), or else in some person

[*196] under whom he claims, and then derive the right *from the person

so seised to himself; to which the tenant may answer by denying

the demandant's right, and averring that he has more right to hold the

lands than the demandant has to demand them : and this right of the te-

nant being shewn, it then puts the demandant upon the proof of his title :

in which, if he fails, or if the tenant hath shewn a better, the demandant

and his heirs are perpetually barred of their claim ; but if he can make it

appear that his right is superior to the tenant's, he shall recover the land

against the tenant and his heirs for ever. But even this writ of right, how-
ever superior to any other, cannot be sued out at any distance of time.

For by the ancient law no seisin could be alleged by the demandant, but

from the time of Henry the First (A) ; by the statute of Merton, 20 Hen.

III. c. 8, from the time of Henry the Second ; by the statute of Westm.
1. 3 Edward I. c. 39. from the time of Richard the First; and now, by

(x) F. N. B. 2. Finch, L. 313. 13, ^ 9. Old Tenur. t. tenir. en socage. Old N. B.

(y) Booth, 91. t. garde. <!{• 7. briefe de recto claus. F. N. B. 11.

{«) Append. No. I. H- If) Append. No. 1. ^ 2.

(a) c. 24. ig) Ibid. () .S.

(ft) F. N. B. 5. {h) F. N. B. 3,4.
(c) See Book II. ch. 6. (i) Append. No. I. I) 5.

id) Kitchen, tit. copyhold. {k) Glanv. /. 2, c. 3. Co. Litt. 114.

(e) Bracton, 2. 1, c. 11, Z. 4, tr. 1, c. 9, <} tr. 3, c.

(16) A writ of right cannot be maintained The court requires a strict observance of the
•without shewing an actual seisin by taking the prescribed forms in this proceeding, and will

esplees, either in the demandant himself or not assist the demandant who applies to rec-

the ancestor from whom he claims. 1 H. B. tify omissions or irregularities. 2 N. R. 429.

1. And the demandant must allege in his 1 Marsh. 602. 1 Taunt. 415. 1 Bing. 208.

count that his ancestor was seised of right, as The court will not permit the mise joined in

well as that he was seised in his demesne, as a writ of right to be tried by a jury instead of
of fee. 2 B. & P. 570. 5 East, 272. And the grand assize, though both parties desire it.

if the count state that the lands descended to 1 B. & P. 192. As to summoning and swear-
four women, as nieces and co-heirs of J. S., ing the four knights, see 3 Moore, 249. 1

it must also shew how they were nieces. 3 Taunt. & Brod. 17. They may be summoned
B. & P. 453. 1 N. R. 66. Proof of posses- from the grand jury when present at the as-

sion of land and pernancy of the rents, is pri- sizes. lb. As to the tender of the demymark,
ma facie evidence of a seisin in fee of the and what the demandant must prove previous
pernor. But proof of forty years' subseouent to the tenant being put upon proof of his title,

f»ossession by a daughter, while a son and heir see Holt C. N. P. 657 ; and see the precedents
ived near and knew the fact, is much stronger and notes, 3 Chitty on PL 4th ed. 1355 to

evidence that the first possessor had only a 1390. See also ante, p. 167. note,

particular estate. 5 Taunt. 326. 1 Marsh. 68.
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statute 32 Henry VIII. c. 2. seisin in a writ of right shall be within sixty

years. So that the possession of lands in fec-siniplc uninterruptedly, for

threescore years, is at present a suflic ient title against all the world ; and
*

cannot be impeached by any dormant claim whatsoever (17).

I have now gone through the several species of injury by ouster and

dispossession of the freehold, with the remedies applicable to each. In

considering which I have been unavoidably led to touch upon such obso-

lete and abtruse learning, as it lies int(>rniixed with, and alone can explain

the reason of, those parts of the law which are now more generally in use.

For, without contemplating the whole fabric together, it is impossible to

form any clear idea of the meaning and connexion of those disjointed parts

which still form a considerable branch of the modem law ; such as the

doctrine of entries and remitter, the levying of fines, and the suffering of

common recoveries. Neither indeed is any considerable part of that, which

I have selected in this chapter from among the venerable monu-

ments of our ancestors, so *absolutely antiquated as to be out of [*197]

force, though the whole is certainly out of use : there being but a

very few instances for more than a century past of prosecuting any real

action for land by writ of entry, assise, formedon, writ of right, or otherwise.

The forms are indeed preserved in the practice of common recoveries : but

they are forms and nothing else ; for which the very clerks that pass them
are seldom capable to assign the reason. But the title of lands is now
usually tried in actions of ejectment or trespass ; of which in the following

chapters.

CHAPTER XI.

OF DISPOSSESSION, OR OUSTER, OF CHATTELS REAL.

Having in the preceding chapter considered with some attention the

several species of injury by dispossession or ouster o^ihc freehold, together

with the regular and well-connected scheme of remedies by actions real,

which are given to the subject by the common law, either to recover the

possession only, or else to recover at once the possession, and also to esta-

blish the right of property ; the method which I there marked out leads

me next to consider injuries by ouster of chattels real ; that is, by amoving
the possession of the tenant from an estate by statute-merchant, statute-

staple, recognizance in the nature of it, or elegit ; or from an estate for

years.

I. Ouster, or amotion of possession, from estates held by statute, recog-
nizance, or elegit (1), is only liable to happen by a species of disseisin, or

(17) This is far from being universally true ; land for sixty years, yet if his entry is not
for an uninterrupted possession for sixty years lolled he may enter and bring any action of
will not create a title where the claimant or his own possession ; and if his entry be con-
demandant had no ri>,'ht to enter within that geai)lr, and he enter, he may have an action
time; as where an estate in tail, for life, or of liis own possession." 4 Co. 11. b. See
for years, continues above sixty years, still notes ante, 178. 193.
the reversioner may enter and recover the es- ( 1 ) There are ho such estates in New-York,
tate ; the |K)S;jesHion must be adverse, and lord As to the law of New -York on r<-'-' ", see
Coke says, " it has been resolved, that al- note 17, p. 207.
though a man has been out of posse«sioa t)f
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turning out of the legal proprietor, before his estate is determined by rais-

ing the sum for which it is given him in pledge. And for such ouster,

though the estate be merely a chattel interest, the owner shall have the

same remedy as for an injury to a freehold ; viz. by assise of novel dis"

seisin (a). But this depends upon the several statutes, M^hich

[*199] *create these respective interests [b), and which expressly provide

and allow this remedy in case of dispossession. Upon which
account it is that sir Edward Coke observes (c), that these tenants are said

to hold their estates uf. liherum tenementum, until their debts are paid : be-

cause by the statutes they shall have an assise, as tenants of the freehold

shall have ; and in that respect they have the similitude of a freehold {d).

II. As for ouster, or amotion of possession, from an estatefor years ; this

happens only by a like kind of disseisin, ejection, or turning out, of the

tenant from the occupation of the land during the continuance of his term.

For this injury the law has provided him with two remedies, according to

the circumstances and situation of the wrongdoer : the writ of ejectione

Jirmae ; which lies against any one, the lessor, reversioner, remainder-man,

or any stranger, who is himself the wrongdoer and has committed the in-

jury complained of: and the writ o( qiiare ejecit infra terminum ; which lies

not against the wrongdoer or ejector himself, but his feoffee or other person

claiming under him. These are mixed actions, somewhat between real

and personal ; for therein are two things recovered, as well restitution of

the term of years, as damages for the ouster or wrong.

1. A writ then oi ejectione firmae, or action of trespass in ejectment (2),

lieth where lands or tenements are let for a term of years ; and afterwards

the lessor, reversioner, remainder-man, or any stranger, doth eject or oust

the lessee of his teim(e). In this case he shall have his writ of ejection

to call the defendant to answer for entering on the lands so demised to the

plaintiff for a term that is not yet expired, and ejecting him (/). And by
this writ the plaintiff shall recover back his term, or the remainder of it,

with damages.

[*200] *Since the disuse of real actions, this mixed proceeding is be-

come the common method of trying the title to lands or tenements.

It may not therefore be improper to delineate, with some degree of minute-

(a) F. N. B. 178. (c) 1 Inst. 43.

(6) Stat. Westm. 2. 13 Edw. I. c. 18. Stat, de (d) See book II. ch. 10.

mercatoribus, 27 Ed. III. c. 9. Stat; 23 Hen. VIII. (c) F. N. B. 220.

c. 6, () 9. (/) See Appendix, No. II. (> 1.

(2) See in general, Adams on Ejectment; grant, not capable of being delivered in exe-

Tidd. Prac. 8 ed. 518, &c. ; Runington on cution, as an advowson, common in gross,

Ejectm. by Ballatine ; Com. Dig Ejectment

;

Cro. Jac. 146 ; a piscary, ib. Cro. Car. 492.

1 Chitty on PL 4th ed. 172. 8 Mod. 277. 1 Brownl. 142. contra per As-
In genera] ejectment will lie to recover pos- hurst, J. 1 T. R. 361. And where the owner

session of any thing whereon an entry can be of the fee, by indenture, granted to A. free li-

made, and whereof the sheriff can deliver berty to dig for tin, and all other metals,

possession. But an ejectment cannot be main- throughout certain lands therein described,

tained for a close, II Rep. 55. Godb. 53 ; a and the use of all water, watercourses, and to

manor, without describing the quantity of land make adits, &c. reserving to himself lil^erty

therein. Latch. 61. Lut. Rep. 301. Hetl. to drive any new adit, and to carry any new
146; a messuage and tenement,! East, 441. watercourse over the premises granted, haben-

Stra. 834 ; but after verdict (even pending a dum for twenty-one years, with ris/ht of re-

rule to arrest the judgment on this ground) entry for breach of covenants ; this deed, it

the court will give leave to enter the verdict was held, did not amount to a lease, but con-

according to the judge's notes for the mes- tained a mere licence to dig, &c. and the

suage only, 8 East, 357 ; nor a messuage or grantee could not maintain ejectment for

tenement, 3 Wils. 23 ; nor a messuage situate mines lying within the limits of the set, but

in the parishes of A. and B. or one of them, 7 not connected with the workings of the gran-

Mod. 457 ; nor for things that lie merely in tee. 2 B. &; A. 724.
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nc88, its history, the manner of its process, and the piiuciples wheroon it is

grounded.

We have before seen (g), that the writ of covenant, for breach of the

contract contained in the lease for years, was anciently the only specific

remedy for recovering against the lessor a term from which he had ejected

his lessee, together with damages for the ouster. But if the lessee was
ejected by a stranger, claiming under a title superior (/t) to that of the less-

or, or by a grantee of the reversion (who might at anytime by a common
recovery have destroyed the term) («), though the lessee might still main-

tain an action of covenant against the lessor, for non-performance of his

contract or lease, yet he could not by any means recover the term itself.

If the ouster was committed by a mere stranger, without any title to the

land, the lessor might indeed by a real action recover possession of the free-

hold, but the lessee had no other remedy against the ejector but in dama-
ges, by a writ of ejcctionejirmae, for the trespass committed in ejecting him
from his farm (k). But afterwards, when the courts of equity began to

oblige the ejector to make a specific restitution of the land to the party im-

mediately injured, the courts of law also adopted the same method of doing

complete justice ; and, in the prosecution of a writ of ejectment, introduced

a species of remedy not warranted by the original writ nor prayed
by the declaration (which are *calculated for damages merely, [*201]

and are silent as to any restitution), viz. a judgment to recover

the term, and a writ of possession thereupon (/). This method seems to

have been settled as early as the reign of Edward IV. {m) ; though it hath

been said (n) to have first begun under Henry VII. because it probably

was then first applied to its present principal use, that of trying the title to

the land.

The better to apprehend the contrivance, whereby this end is effected,

we must recollect that the remedy by ejectment is in its original an action

brought by one who hath a lease for years, to repair the injury done him
by dispossession. In order therefore to convert it into a method of trying

titles to the freehold, it is first necessary that the claimant do take posses-

sion of the lands, to empower him to constitute a lessee for years, that may
be capable of receiving this injury of dispossession. For it would be an

offence, called in our law maintenance (of which in the next book), to con-

vey a title to another, when the grantor is not in possession of the land
;

and indeed it was doubted at first, whether this occasional possession, ta-

ken merely for the purpose of conveying the title, excused the lessor from
the legal guilt of maintenance (o). When therefore a person, who hath

right of entry into lands, determines to acquire that possession, which is

wrongfully withheld by the present tenant, he makes (as by law he may)
a formal entry on the premises ; and being so in the possession of the soil,

he there, upon the land, seals and delivers a lease for years to some third

(r) Sec par. 157. covenant; et si par lessee ou grantee de reversion

(*) F. N. D. 145. briefe de covenant versus som lessor, et countera

(0 See l*ok II. ch. 9. especial count, 4-c. {Fitz. abr. t. eject, firm. 2.)

(k) P. 6 Ric. II. Ejeetione firmae n'est que un See Bract. /. 4, tr. 1, c. 36.

action de trespass en son nature, et le plaintiff ne (I) See Append. No. II. ^ 4. propefin.
recovera son terme que est a venir, nient plus que (m) 7 Edw. IV. 6. Per Fairfax i

si home port
en trespass home recovera damages pur trespass ejeetione firmae, le plaintiff recovera son terme qui
nient fait, wies a feter ; mts il convient a suer par est arere, si bien come in quare ijccit infra termi'

action de covenant al comen law a rrcoverer son num ; et, si mil soit arrere, donques tout in damO'
terme : quod tota curia concessit. Et per Belknap, ges. (Bro. Abr. t. quare ejectt infra termimmif C.)

la comen ley est, lou home est oustc de son terme par (n) F. N. B. 220.
estran^er, il avera ejection' firmae versus cesty que (o) 1 Ch. Rep. Append. 39.

^y ouste ; et sil soit ouste par ton lessor, briefe de

Vol. II. 23
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person or lessee : and, having thus given him entry, leaves him in posses"-

sion of the premises. This lessee is to stay upon the land, till the prior te-

nant, or he who had the previous possession, enters thereon afresh and
ousts him ; or till some other person (either by accident or by agree-

[*202] ment before-hand) comes upon the land, and turns him *out or

ejects him. For this injury the lessee is entitled to his action of

ejectment against the tenant, or this casual ejector, whichever it was that

ousted him, to recover back his term and damages. But where this ac-

tion is brought against such a casual ejector as is before mentioned, and

not against the very tenant in possession, the court will not suffer the te-

nant to lose his possession without any opportunity to defend it. Where-
fore it is a standing rule, that no plaintiff shall proceed in ejectment to re-

cover lands against a casual ejector, without notice given to the tenant in

possession (if any there be), and making him a defendant if he pleases..

And, in order to maintain the action, the plaintiff must, in case of any de-

fence, make out four points before the court ; viz. title, lease, entry, and oust'

er. First, he must shew a good title in his lessor, which brings the matter

of right entirely before the court ; then, that the lessor, being seized or pos-

sessed by virtue of such title, did make him the lease for the present term ;

thirdly, that he, the lessee or plaintiff, did enter or take possession in conse-

quence of such lease ; and then, lastly, that the defendant ousted or ejected

him. Whereupon he shall have judgment to recover his term and dama-
ges ; and shall, in consequence, have a writ ofpossession, which the sheriff

is to execute by delivering him the undisturbed and peaceable possession

of his term.

This is the regular method of bringing an action of ejectment, in which
the title of the lessor comes collaterally and incidentally before the court,

in order to shew the injury done to the lessee by this ouster. This method
must be still continued in due form and strictness, save only as to the notice

to the tenant, whenever the possession is vacant, or there is no actual oc-

cupant of the premises; and also in some other cases (3). But, as much,

trouble and formality were found to attend the actual making of the lease,,

entry, and ouster, a new and more easy method of trying titles by writ of

ejectment, where there is any actual tenant or occupier of the premises in

dispute, was invented somewhat more than a century ago, by the lord chief

justice Rolle (p), who then sat in the court of upper bench ; so

[*203] called during the exile of king Charles the *Second. This new
method entirely depends upon a string of legal fictions ; no actual

lease is made, no actual entry by the plaintiff, no actual ouster by the de-

fendant ; but all are merely ideal, for the sole purpose of trying the title (4)-

(|j) StyLPract. Reg. 108. (eizi. 1657.)

(3) When the remedy by. ejectment is pur- cases, provided for by the 4 Geo. II. c. 28, 11
sued in an inferior court, the fictions of the Geo. II. c. 19, and 57 Geo. III. c. 52.

modem system are not applicable, for inferior (4) An actual entry is necessary to avoid a
courts have not the power of framing rules for fine levied with proclamations, according to
confessing lease, entry, and ouster, nor the the statute 4 Hen. VIL c. 24. see book 2. p.
means, if such rules were entered into, of en- 352 ; and the demise laid in the ejectment
forcing obedience to them. 1 Keb. 690. 795. must be subsequent to the entry ; but that is^

Gilb. Eject. 38. Adams on Eject. 173. If the only case in which an actual entry is re-

the rule requiring service of notice upon the quired, 2 Stra. 1086. Doug. 468. 1 T. R.
tenant in possession cannot be observed, on 471. 4 Bro. P. C. 353, 3 Burr. 1895. 7 T.
account of his having quitted, and his place R. 433. 1 Prest. Conv. 207. 9 East, 17

;

of residence is unknovra, 2 Stra. 1064. 4 T. unless it is an ejectment brought to recover
R. 464. the claimant inust resort to the ancient on a vacant possession, and not by a landlord

practice, Ad. Eject. 181. except in particular upon a right of re-entry under the 4 Geo. II.
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To this end, in the proceedings (7) a lease for a term of years is stated to

5iave been made, by liiin wlio claims title, to the plaintiff who brings the

action, as by John Rogers to Richard Smith, which plaintiff ought to be

some real person, and not merely an ideal fictitious one who hath no exist-

ence, as is frequently though unwarrantably practised (r) (5) ; it is also

stated that Smith the lessee entered ; and that the defendant William

Stiles, who is called the casual ejector, ousted him ; for which ouster he

brings this action. As soon as this action is brought, and the complaint

fully stated in the declaration (*), Stiles, the casual ejector, or defendant,

sends a written notice to the tenant in possession of the lands, as George

Saunders, informing him of the action brought by Richard Smith, and

transmitting him a copy of the declaration : withal assuring him that he,

Stiles the defendant, has no title at all to the premises, and shall make no

defence ; and therefore advising the tenant to appear in court and defend

his own title : otherwise he, the casual ejector, will suffer judgment to be

had against him ; and thereby the actual tenant Saunders will inevitably

be turned out of possession [t). On receipt of this friendly caution, if the

tenant in possession does not within a limited time apply to the couit to

te admitted a defendant in the stead of Stiles, he is supposed to have no

right at all ; and, upon judgment being had against Stiles the casual eject-

or, Saunders the real tenant will be turned out of possession by the

sheriff.

But, if the tenant in possession applies to be made a defendant, it ia

allowed him upon this condition ; that he enter into a rule of court (w) to

confess, at the trial of the cause, three of the four requisites for the main-

tenance of the plaintiff's action ; viz. the lease of Rogers the

lessor, the entry of Smith *the plaintiff, and his ouster by Saunders [*204]

himself, now made the defendant instead of Stiles : which requi-

sites being wholly fictitious, should the defendant put the plaintiff to prove

them, he must of course be nonsuited for want of evidence ; but by such

stipulated confession of lease, entry, and ouster, the trial will now stand upon
the merits of the title only (6). This done, the declaration is altered by

(q) See Append. No. 11. U, 2. (t) Ibid.

(r) « Mod. 309. («) Ilnd. « 3.

(*) Append. No. II. I) 2.

c. 28 ; in which case the lessor or his attorney may be presumed to be surrendered. 2 T. R,
must actually seal a lease upon the premises 695. I T. R. 758. In Doe on the demise of
to the plaintiff, who must be ejected by a real Bowerman v. Syboum, 7 T. R. 2. lord Ken-
person. See the mode of proceeding, Adams yon declared, that in all cases where trustees
on Eject. 173. ought to convey to the beneficial owner, he

(5) The practice was reprobated, because would leave it to the jury to presume, where
it was considered that it provided no respon- such a presumption might reasonably be made,
sibilily for costs in case the defendant sue- that they had conveyed accordingly, in order
ceeded. But this objection is now obviated, to prevent a just title from being defeated by a
by Its l>eing always part of the consent rule, matter of form. But if such a presumption can-
that in such case the lessor of the plaintiff not be made, he who has only the equitable
will pay the costs, and an attachment will lie estate, cannot recover in ejectment. Jones
against him for disobedience of this, as of v. Jones, 7 T. R. 46. The doctrine respect-
every other rule of court. Adams on Eject, ing the presumption of a surrender of a term,
235. 298. though assigned to attend the inheritance,

(6) It has been determined, that no eject- still prevails, 2 B, & A, 710. 782. 3 Bar. &
ment can be maintained where the lessor of Cres. 616 ; but see Mr. Sugden's able essay
the plaintiff has not a legal right of entry; on the subject of presuming the surrender of
and the heir at law was barred from recover- a tenn. A person, who clauns under an elegit

ing in ejectment, where there was an unsatis- sued out against the landlord, cannot recover
fied term raised for the purjw.se of securing an in ejectment against the tenant, whose lease
annuity, though the heir claimed the estate was granted prior to the plaintiff's judgment,
•ubject to that charge. But a satisfied term 8 T. R. 2.
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inserting the name of George Saunders instead of William Stiles, and tlie

cause goes down to trial under the name of Smith (the plaintiff), on the

demise of Rogers (the lessor), against Saunders, the new defendant. And
therein the lessor of the plaintiff is bound to make out a clear title, other-

wise his fictitious lessee cannot obtain judgment to have possession of the

land for the term supposed to be granted (7). But, if the lessor makes
out his title in a satisfactory manner, then judgment and a writ of posses-

sion shall go for Richard Smith the nominal plaintiff, who by this trial has
proved the right of John Rogers, his supposed lessor. Yet, to prevent

fraudulent recoveries of the possession, by collusion with the tenant of the

land, all tenants are obliged by statute 11 Geo. II. c. 19, on pain of for-

feiting three years' rent, to give notice to their landlords, when served with

any declaration in ejectment (8) : and any landlord may by leave of the

court be made a co-defendant to the action, in case the tenant himself ap-

pears to it ; or, if he makes default, though judgment must be then signed

against the casual ejector, yet execution shall be stayed, in case the land-

lord applies to be made a defendant, and enters into the common rule (9);

a right, which indeed the landlord had, long before the provision of this

statute (d) ; in like manner as (previous to the statute of Westm. 2. c. 3.)

if in a real action the tenant of the freehold made default, the remainder-

man or reversioner had a right to come in and defend the possession ; lest,

if judgment were had against the tenant, the estate of those behind should

be turned to a naked right (to) (10). But, if the new defendants, whether
landlord or tenant, or both, after entering into the common rule, fail to ap-

pear at the trial, and to confess lease, entry, and ouster, the plaintiff. Smith,

must indeed be there nonsuited, for want of proving those requisites ; but

judgment will in the end be entered against the casual ejector Stiles ; for

the condition on which Saunders, or his landlord, was admitted a defen-

dant is broken, and therefore the plaintiff is put again in the

[*205] *same situation as if he never had appeared at all ; the conse-

quence of which (we have seen) would have been, that judgment
would have been entered for the plaintiff, and the sheriff, by virtue of a

writ for that purpose, would have turned out Saunders, and delivered pos-

session to Smith. The same process therefore as would have been had,

provided no conditional rule had been ever made, must now be pursued as

soon as the condition is broken (11).

{v) Styl. Pract. Reg. 108. 111. 265. 7 Mod. 70. (w) Bracton, I. 5, c. 10, ^ 14,

Salk.257. Burr. 1301.

(7) Before the following rules, ii was ne- to prosecute his suit against the said defend-
cessary for lessor of plaintiff to prove on the ant, then no costs shall be allowed for not fur-

trial the defendant's possession of the premi- ther prosecuting the same, but the said de-
ses in question, although the defendant had fendant shall pay costs to the plaintiff, in that

entered into the general consent rule, to con- case to be taxed. In the following year, the

fess lease, entry, and ouster. 7 T. R. 327. 1 same rule was adopted by the court of com-
B. & P. 573. But by rule K. B., M. T. 1820, mon pleas. See 2 Brod. & Bing. 470.

it was ordered that in every action of eject- (8) 1 R. S. 748,
(J
27.

ment, the defendant shall specify in the con- (9) 2 R. S. 342, ^ 17. See also id. 339,
sent rule, for what premises he intends to de- ^ 1, &c.
fend, and shall consent in such rule to confess (10) A devisee, although he has never been
upon the trial, that the defendant (if he de- in possession, has been permitted to defend, as

fends as tenant, or in case he defends as land- a landlord under this statute. 11 Geo. II. c.

lord, that his tenant) was at the time of the 19. 4 T. R. 122.

service of the declaration, in the possession (11) Where an ejecl ment is defended mere-
of such premises ; and that if upon the trial ly to continue the possession of the premises,

the defendant shall not confess such posses- and no defence is made at the trial, the prac-

sion, as well as lease, entry, and ouster, tice is for the crier of the court, first, to call

whereby the plaintiff shall not be able further the defendant to confess lease, entry, and ous-
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The damages recovered in these actions, though formerly their only in-

lenl, are now usually (since the title has been considered as the principal

question) very small and inadequate ; amounting commonly to one shil-

ling, or some other trivial sum. In order therefore to complete the reme-

dy, when the possession has been long detained from him that had the

right to it, an action of trespass also lies, after a recovery in ejectment, to

recover the mesne profits which the tenant in possession has wrongfully

received (12). Which action may be brought in the name of either the

nominal plaintiff in the ejectment, or his lessor, against the tenant in pos-

session : whether he be made party to the ejectment, or suffers judgment

to go by default (x). In this case the judgment in ejectment is conclusive

evidence against the defendant, for all profits which have accrued since the

date of the demise stated in the former declaration of the plaintiff; but if

the plaintiff sues for any antecedent profits, the defendant may make a

new defence (13), (14).

(i) 4 Burr. 668.

ter, and then the plaintiff, as in other cases of
nonsuits, to come forth or he will lose his writ

of nisi prius. Though in this case the judg-
ment is given agninst the casual ejector, yet

the costs are taxed as in other cases, and if

the real defendant refuses to pay them, the

court w ill grant an attachment against him.

Salk. 239. In like manner, if there be a ver-

dict for the defendant, or the nominal plaintiff

be nonsuited without the default of the de-

fendant, the defendant must tax his co^ts and
sue out a writ of execution against the nomi-
nal plaintiff; and if, upon serving the lessor

of the plaintiff with his writ and a copy of

the rule to confess lease, entry, and ouster,

the lessor of the plaintiff does not pay the

costs, the court will grant an attachment
against him. 2 Cromp. Pract. 214. In eject-

ment the unsuccessful party may re-try the

same question as often as he pleases without

the leave of the court ;t for by making a

fresh demise to another nominal character, it

becomes the action of a new plaintiff upon
another right, and the courts of law cannot

any farther prevent this repetition of the ac-

tion, than by ordering the proceedings in one
ejectment to be stayed till the costs of a for-

mer ejectment, though brought in another
court, be discharged. 2 Bl. Rep. 1158. Barnes,
133. But a court of equity, in some instances
where there has been several trials in eject-

ment for the same premises, though the title

was entirely legal, has granted a perpetual in-

junction. 1 P. W. 672.

(12) But with reference to mesne profits

accrued up to the day of the verdict, and in

cases where the tenancy existed under lease
or agreement, resort to this separate action is

superseded by sect. 2 of stat. 1 Geo. IV. c. 87,
which enacts, •' Wherever thereafter it shall

appear on the trial of any ejectment, at the
suit of a landlord against a tenant, that such
tenant or his attorney hath been served with
due notice of trial, the plaintiff shall not be

nonsuited for default of the defendant's ap-

pearance, or of confession of lease, entry,

and ouster ; but the production of the consent
rule and undertaking of the defendant, shall

in all such cases be sufficient evidence of
lease, entry, and ouster ; and the pledge before

whom such cause shall come on to be tried

shall, whether the defendant shall appear upon
such trial or not, permit the plaintiff on the

trial, after proof of his right to recover pos-

session of the whole or of any part of the

premises mentioned in the declaration, to go
into evidence of the mesne profits thereof,

which shall or might have accrued from the

day of the expiration or determination of the

tenant's interest in the same, down to the time
of the verdict given in the cause, or to some
preceding day, to be specially mentioned
therein ; and the jury on the trial finding for

the plaintiff, shall in such case give their ver-

dict upon the whole matter, both as to the re-

covery of the whole oi any part of the premi-
ses, and also as to the amount of the dama-
ges to be paid for such mesne profits. The
said act not to bar landlord from bringing
ti'espass for the mesne profits to accrue from
the verdict or the day so specified therein
down to the day of the delivery of possession
of the premises recovered in the ejectment."

(13) Contra now in New-York, by 2 R. S.

311, ^8.
(14) The defendant may plead the statute

of limitations, and by that means protect him-
self from the payment of all mesne profits,

except those which have accrued within the
last six years. Bull. N. P. SS.J

The common remedy by ejectment is gene-
rally treated as a mixed action, the party in-

terested thereby recovering his estate, and
damages for the ouster ; but as those damages
are nominal, and the claimant must, in order
to recover the intermediate profits, resort to an
action of trespass, such action of ejectment is

in substance merely for the recovery of the

t See p. 194, note 15, ante, contra.

t In New-York the statute expressly limits for the use of the improvements. (2 R. 8.

improvements : the plaintiff recovers nothing

the recovery to six years' rent and profits, 311, ^ 49, &c.)
and the defendant may set oflf the ralue of his
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Such is the modern way of obliquely bringing in question the title td

lands and tenements, in order to try it in this collateral manner ; a method
which is now universally adopted in almost every case. It is founded on
the same principle as the ancient writs of assise, being calculated to try

the mere possessory title to an estate ; and hath succeeded to those real

actions, as being infinitely more convenient for attaining the end ofjustice
;

because the form of the proceeding being entirely fictitious, it is wholly in
the power of the court to direct the application of that fiction, so as to pre-

vent fraud and chicane, and eviscerate the very truth of the title. The
writ of ejectment and its nominal parties (as was resolved by all

[*206] the *judges) (y) are "judicially to be considered as the fictitious

(y) Mich. S2 Geo. II, 4 Burr. 668.

estate. But in one instance, in favour of land-

lords, a remedy by ejectment is given nearly
resembling the ancient mixed action ; for it is

enacted by 1 Geo. IV. c. 87. that upon refusal

by a late tenant to deliver up possession upon
the expiration of his tenancy by lease or writ-

ten agreement, and after lawful demand in

writing, the landlord, on bringing an ejectment,
may address a notice at the foot of the declara-

tion to the tenant, requiring him to appear in

court on the first day of the next term ; or if in

Wales, or the counties palatine of Chest-er,

Lancaster, or Durham, on the first day of the

assizes, or appearance day, there to be made
defendant, and to find bail ; or in case of his

non-appearance, upon production of the lease,

agreement, &c. and the proper affidavits by
the landlord, &c. the court may grant a rule,

calling on the tenant to shew cause why he
should not, upon being admitted defendant,

besides entering into the common rule, under-
take, in case a verdict should pass against him,

to give the plaintiff a judgment, to be entered

up against the real defendant of the term next

preceding the trial ; and also, why he should

not enter into a recognizance by himself and
two sufficient sureties in a reasonable sum (to

be named), conditioned to pay the costs and
damages which shall be recovered by the plain-

tiff in the action. Upon the rule being made
absolute, if the tenant do not conform, judg-

ment to be for the plaintiff. The act further

provides, that whether the defendant appear or

not at the trial, the plaintiff may go into proof,

-and the jury give damages for mesne profits

Kiown to the verdict or a day specified therein.

See 1 Dow. & Ryl. 433. But when the re-

quired undertaking is given, it is provided,

that if it appear to the judge that the finding

of the jury was contrary to the evidence, he

may order a stay of execution till the fifth day

of the next term ; and he is bound to make
this order if the defendant desire it, upon his

undertaking to give security not to commit
any kind of waste, or sell the crops, &c. And
if the result of the trial under this act be

against the landlord, the tenant shall, have
judgment with double costs.

The statute 1 Geo. IV. c. 87. does not extend

to the case of a lessee, holding over after notice

to quit, given by himself, where his tenancy has

not expired by the efflux of time. 1 Dow. &
Ry. 540. And where a tenant holds from year

to year, without a lease or agreement in wri-

ting, it is not within the first section of the sta-

tute (1 Geo. IV. c. 87.) 5 B. & A. 770. But
an agreement in writing, for apartments for

three months certain, comes within the mean-
ing of the words of the act, where the party
holds for any term, or number of years certain,

or from year to year. 5 B. & A. 766. 1 Dow.
& Ry. 433. A tenant being in possession, un-
der an agreement that the landlord should
grant a lease for eight years, and that the te-

nant should pay 40*. for every day he held
over, continued to hold the whole time, though
the lease was never granted ; and upon his

holding over, notice to quit and demand of
possession, with notice of ejectment, was
regularly served. It was held that the tenant
was not to be treated as a tenant from year to

year, and that the demand of possession was
sufficient notice within the statute, so as to

entitle the plaintiff to the benefit of the under-
taking, and security required by that statute.

2 Dow. and Ryl. 565.

The rule nisi, calling on a tenant to enter
into a recognizance under this statute, need
not specify all the particulars thereby required,

as the court may mould the rule according to

its requisites, upon shewing cause. 5 B. &
A. 766. 1 Dowl. & Ry. 433. The time within
which the undertaking and security required
by the statute shall be given, is to be fixed by
the court at the time the rule is granted. 2
Dowl. & Ry. 688. ^fter a rule granted in a
cause, entitled Doe, &c. v. Roe, to which the

tenant in possession appeared, judgment was
entered up, and execution taken out against
the tenant by name, and it was held not to be
irregular. 3 Dow. & Ryl. 230.

The court, on making a rule absolute, un-
der this act (no cause being shewn), for the

tenant's undertaking to give the plaintiff judg-
ment, to be entered up against the real de-

fendant, and to enter into a recognizance in a
reasonable sum, conditioned to pay the costs

and damages which should be recovered by
the plaintiff in the action ; ordered the tenant

to appear in the next succeeding term, to find

such bail as was specified in the former rule
;

and on no cause being shewn to that order,

they directed the rule for entering up judg-

ment for the plaintiff to be made absolute.

The court can only give a reasonable sum for

the costs of the action, and not for the mesne
profits, the amount ofwhich must be ascertain-

ed by the prothonotary. 6 Moore, 54. See
further, as to the proceedings on this statute,

Tidd, 8 ed. 541, &c.
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form of an action, really brought by the lessor of the plaintiff against the

tenant in possession : invented, under the control and power of the court,

for the advancement of justice in many respects ; and to force the par-

ties to go to trial on the merits, without being entangled in the nicety of

pleadings on either side."

But a writ of ejectment is not an adequate means to try the title of all

estates ; for on those things, whereon an entry cannot in fact be made, no

entry shall be supposed by any fiction of the parties. Therefore an eject-

ment will not lie of an advowson, a rent, a common, or other incorporeal

hereditament [z) : except for tithes in the hands of lay appropriators, by

the express purview of statute 32 Hen. VIII. c. 7. which doctrine hath

since been extended by analogy to tithes in the hands of the clergy {a)

:

nor will it lie in such cases, where the- entry of him that hath right is taken

away by descent, discontinuance, twenty years' dispossession, or other-

wise.

This action of ejectment is however rendered a very easy and expedi-

tious remedy to landlords whose tenants are in arrear, by statute 4 Geo. II.

c. 28. whichenacts, that every landlord, who hath by his lease a right of

re-entry in case of non-payment of rent, when half a year's rent is due, and

no sufficient distress is to be had, may serve a declaration in ejectment on

his tenant, or fix the same upon some notorious part of the premises, which

shall be valid, without any formal re-entry or previous demand of rent.

And a recovery in such ejectment shall be final and conclusive, both in

law and equity, unless the rent and all costs be paid or tendered within six

calendar months afterwards (15), (16).

2. The writ of quare cjecit infra terminum lieth, by the ancient

law, where the wrongdoer or ejector is not himself in *possession [*207]

of the lands, but another who claims under him. As where a

man leaseth lands to another for years, and, after, the lessor or reversioner

entereth, and maketh a feoflJ'ment in fee, or for life, of the same lands to a

stranger: now the lessee cannot bring a writ of ejectione firmae or eject-

ed) Browni. 129. Cro.Car. 492. Stra. 54; (a) Cro. Car. 301. 2 Lord Ra>Tn. 789.

(15) 2 R. S. 505, ^ 30, &c. In such case, after fourteen days' notice, the

(16) Where there is a sufficient distress up- justices may put the landlord in possession ;

on the premises, the landlord cannot maintain and the 57 Geo. III. c. 52. extends the regula-

an ejectment, upon his right of re-entry, for tion to such tenants as are half a year in arrear.

non-nayment of^ rent, under this statute ; nor As to the proceeding of the justices under
rail he maintain an action of ejectment for a these acts, and how far the record of such pro-

forf" iturc at common law, unless he has de- ceedings will be conclusive in their behalf,,

manded the rent on the last of the specified see 3 Bar. & Cres. 649.

days for the payment thereof, just before sun- Difficulties having frequently arisen, and
set. k* where the proviso in a lease is, " that considerable expenses having been incurred
;.- .\ ,

_. .

. ^)^,.jjj be uehind, and unpaid by the by reason pf the refusal of persons, who had
ty, orany other numl)er of days been permitted to occupy, or who had intruded

us of payment, it shall be lawful themselves into parish houses, to deliver ui»

for the lessor to re-enter." A demand must possessionofsucn houses, by stat. 59 Geo. III.

be made of the precise rent in arrear, on the c. 12. s. 24. two justices are empowered in

thirtieth or other last day, a convenient time such cases to cause possession to be delivered
just before and until sunset upon the land, or to churchwardens and overseers. The mode
at the dwelling-house, or the most notorious of proceeding is prescribed by this statute,

place. 1 Saund. 287. n. 16. 7 T. R. 117. The visitors and feoffees of a free grammar
The 11 Geo. II. c. 19. s. 16. gives the land- school, who have dismissed the school-master

lord a summary remedy by application to two for misconduct, cannot maintain ejectment for

justices of the peace, where a tenant at rack- the school house till they have determined the

rent,or at full three-fourths of the yearly value, master's interest therem, upon summons in

being in arrear a year's rent, deserts the pre- the ordinarj' manner, when he might be heard
mises and leaves the .same uncultivated or to answer the charges forming the ground of

unoccupied, &nd no sufficient distrciui therean. dismissal. 1 Bing. 357. 8 T. R. 109.
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ment against the feoffee ; because he did not eject him, but the reversion-*

er ; neither can he have any such action to recover his term against the

reversioner, who did oust him; because he is not now in possession. And
upon that account this writ was devised, upon the equity of the statute

Westm. 2. c. 24. as in a case where no adequate remedy was already pro-

vided (b). And the action is brought against the feoffee for deforcing, or

keeping out, the original lessee, during the continuance of his term ; and
herein, as in the ejectment, the plaintiff shall recover so much of the term

as remains ; and also shall have actual damages for that portion of it,

whereof he has been unjustly deprived. But since the introduction of fic-

titious ousters, whereby the title may be tried against any tenant in pos-

session (by what means soever he acquired it), and the subsequent reco-

very of damages by action of trespass for mesne profits, this action is fallen

into disuse (17).

(b) F. N. B. 198.

(17) In New-York the Revised Statutes
have essentially altered the action of eject-

ment ; all the old fictions are abolished. The
plaintiff is the person actually claiming title,

and the defendant must be an actual occupant
of the lands, or, if there be no occupant, he
must be a person claiming title. The action is

commenced by serving a copy of the declara-
tion on the defendant, and also a notice sub-

joined in writing, stating that the declaration

will be filed on some specified day in the same
term if it be term time, or else in the next
term ; and that a rule will then be entered re-

quiring him to appear and plead in 20 days,

or judgment will be entered against him and
he be deprived of the premises. The decla-

ration must be served on the defendant person-
ally, or on some person of suitable age at his

residence : but if it be not served personally,

the rule to plead cannot be entered without
the special order of the court.

The declaration states that the plaintiff was
possessed of the premises on some specified

day after his title accrued, and that the de-
fendant, on some subsequent specified day,
entered and withholds them unlawfully from
the plaintiff to his damage any nominal sum.
The premises must be described with such

certainty that possession of them can be de-

livered. The plaintiff must also state whe-
ther he claims the whole or an undivided share,

and what that share is ; whether he claims in

fee, for his own life or the life of another, or

for a term of years ; and must specify such
lives and the duration of the term. If the ac-

tion be to recover dower, the widow states

that she was possessed of an undivided third

part of the premises as her reasonable dower
as widow of her husband, naming him.

In any case (except of dower) there may be
several counts, and several parties may be
named as plaintiffs, jointly in one count and
separately in others.

The consent rule, and the confession of
lease, entry, and ouster, being thus made un-
necessary, are abolished.

The defendant may by rule of court or or-

der of a judge, compel the attorney for the

plaintiff to produce his authority to sue : the

proceedings then are as in ordinary actions

until the verdict, except that the defendant

can only plead the general issue or demur.
The verdict specifies minutely which of the-

plaintiffs is entitled to recover, and against

which of the defendants ; also, whether he is

to recover the whole or an undivided share,

the fee, or a smaller specified estate.

This action may he brought as well where
a writ of right or dower before lay, as in

the cases formerly allowed by the action of

ejectment : but cannot be brought by a mort-

gagee, or his assigns pr representatives.

As to the conclusiveness of the judgment,
see ante, note 15. p. 194.

Instead of -the action for mesne profits^ the

plaintiff, in one year after judgment, enters on
the record a suggestion of his claim, which is

in the same form as the declaration for use
and occupation ; but is served in the same
way as the declaration in ejectment. The
rule to plead and other proceedings are then
as in ordinary personal actions. But the de-

feiidant cannot controvert the matters that

might have been controverted in the ejectment
suit : he may, however, show in mitigation of
damages a subsequent recovery by himself or

another of the same premises, or of a part there-

of : he may also show the actual time at vvhich

he entered. If the action be for dower, com-
missioners are appointed to make admeasure-
ment of dower. (2 R. S. .303-312.)

By the 2 R. S. 312, «Stc., a person being

three years in possession of lands or tene-

ments, and claiming the fee, may compel any
claimant to come into the Supreme Court and
controvert the plaintiff's title, or be forever

barred. But if the claimant be under any of
the usual disabilities, the plaintiff cannot pro-

ceed in this way. See ante, p. 178, note (f).

Summary proceedings are also allowed (2

R. S. 512, &c.) against a tenant who holds

over after the expiration of his term, or after

taking the benefit of any insolvent act, or act

for the relief of his person from imprison-

ment, or after a sale under an execution

against him, and the title under such sale be-

coming perfected, or after default in payment
of rent, while in this last case no goods^ are

on the premises sufficient to satisfy the rent

by distress : or if the tenant leaves the premi-

ses unoccupied and uncultivated, and there

are not sufficient goods to satisfy such distress..
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CHAPTER XII.

OF TRESPASS (1).

In the two preceding chapters we have considered such injuries to real

property, as consisted in an ouster, or amotion of the possession. Those
which remain to be discussed are such as may be offered to a man's real

property without any amotion from it.

The second species therefore of real injuries, or wrongs that affect a
man's lands, tenements, or hereditaments, is that of trespass. Trespass,
in its largest and most extensive sense, signifies any transgression or of-

fence against the law of nature, of society, or of the country in which we
live ; whether it relates to a man's person, or his property. Therefore
beating another is a trespass ; for which (as we have formerly seen) an
action of trespass vi et armis in assault and battery will lie ; taking or de-

taining a man's goods are respectively trespasses ; for which an action of
trespass vi et artnis, or on the case in trover and conversion, is given by the
law : so also non-performance of promises or undertakings is a trespass,

upon which an action of trespass on the case in assumpsit is grounded

:

and, in general, any misfeasance or act of one man whereby another is

injuriously treated or danjnified, is a transgression or trespass in its largest

sense
; for which we have already seen (a) that whenever the act itself is

directly and immediately injurious to the person or property of
another, *and therefore necessarily accompanied with some force, [*209]
an action of trespass vi et armis will lie ; but, if the injury is only
consequential, a special action of trespass on the case may be brought (2).

(a) See pag. 123.

( 1

)

See in general, Com. Dig. Trespass ; thrower, or whether the act of the second
Bac. Ab. Trespass; Vin. Ab. Trespass; 1 thrower was involiintary (which seems to have
Chitty on PI. 149 to 172. been the opinion of the jury), or wilful and

(2) See these distinctions fully considered, mischievous, and if so, whether the first

1 Chitty on PI. 115 to 122. and 149 to 172. thrower alone ought not to have been answer-
The distinctions between actions of trespass able for the consequences. For if A. throws
vi et armis for an immediate injury, and actions a stone at B., which, after it lies quietly at his
of trespass upon the ca.se for a consequential foot, B. takes up and throws again at C., it is

damage, are frequently very suiitle : see the presumed that C. has his action against B.
subject much considered in 2 Bl. Rep. 892.t only ; bu.t if it is thrown at B., and B., by
In a case where an action of trespass vi et or- warding it off from himself, gives it a different
mis was brought against the defendant for direction, in consequence of which it strikes
tlirowiriL' a li^lited sauib in a public market, C.,in that case, it is wholly the act of A., and
whirli fell upon a stall, the owner of which, to B. must be con.sidered merely as an inani-
«!• ;> ikI liimself and his goods, took it up and mate object, which may chance to divert its

tiir. .V it to another part of the market, where course. In the case of Leame v. Bray, 3 JSast,
- " " '

'
ntiff and put out his eve ; the 598, it was decided, that if one man drives a

•h discussed, whether the carriage, being on the wrong side of the road,
- ht to have brought an action against another carriage, though uninten-

I -t armU, or an action upon the tionally, the action ought to be trespass vi et
MP of the four judges strenuously armis, and the court declare generally, that if

' 'it U ought to have been an action the injurious act be the immediate result of
upon the case. But I should conceive, that the force originally applied by the defendant,
the question was more properly this, viz. and the plaintiff be injured by it, it is the sub-
whether an action of trespass vi et armis lay ject of an action of trespass vi et armis by all

against the original or the intermediate the cases both ancient and modem.

t In New-York, by 2 R. S. 553, ^ 16, case may be brought wherever trespass could, ex-
cept for wrongs to real estate.

'

Vol. II. 24
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But in the limited and confined sense in which we are at present to

consider it, it signifies no more than an entry on another man's grounci

without a lawful authority, and doing some damage, however inconsider-

able, to his real property. For the right of meum and tuum, or property in

lands, being once established, it follows as a necessary consequence, that

this right must be exclusive ; that is, that the owner may retain to him-
self the sole use and occupation of his soil : every entry therefore thereon

without the owner's leave, and especially if contrary to his express order,

is a trespass or transgression. The Roman laws seem to have made a

direct prohibition necessary, in order to constitute this injury :
" qui aliermm

fundum ingreditur, potest a domino^ si is praeviderit, prohiheri ne ingredia-

tur (i)." But the law of England, justly considering that much inconve-

nience may happen to the owner, before he has an opportunity to forbid

the entry, has carried the point much farther, and has treated every entry

upon another's lands (unless by the owner's leave, or in some very particu-

lar cases), as an injury or wrong, for satisfaction of which an action of

trespass will lie ; but determines the quantum of that satisfaction, by con-

sidering how far the offence was wilful -or inadvertent, and by estimating

the value of the actual damage sustained (3).

Every unwarrantable entry on another's soil the law entitles a trespass

hy breaking his close : the words of the writ of trespass commanding the

defendant to shew cause quare clausum querentis /regit. For every man's

land is in the eye of the law enclosed and set apart from his neighbour's

:

and that either by a visible and material fence, as one field is divided

from another by a hedge ; or by an ideal invisible boundary,

[*210] ^existing only in the contemplation of law, as when one man's

land adjoins to another's in the same field (4). And every such
entry or breach of a man's close carries necessarily along with it some
damage or other ; for, if no other special loss can be assigned, yet still

the words of the writ itself specify one general damage, viz. the treading

down and bruising his herbage (c) (5).

One must have a property (either absolute or temporary) in the soil,

and actual possession by entry, to be able to maintain an action of tres-

pass ; or, at least, it is requisite that the party have a lease and possession

of the vesture and herbage of the land (d) (6). Thus if a meadow be

(ft) Inst. 2. 1. 12. (d) Dyer, 285. 2 Roll. Abr. 549.

(c) F. N. B. 87, 88.

(3) Trespassfor breaking a close is sustain- (6) As to the possession and title essential,

able without previous notice ; but it is most see Chitty on PI. 159 to 166. An exclusive

prudent to serve a notice, and proceed for a interest in the crop, without an interest in the

subsequent trespass, upon which the judge on soil, is sufficient to sustain an action of tres-

the trial will usually certify that the trespass pass. 3 Burr. 1826. Bro. Abr. Tres. 273.

was wilful, which will entitle plaintiff to full Bull. N. P. 85. But possession, actual or
costs, though the damages be under 40.s. 8 & constructive, must be proved. 1 East, 244. 4
9 W. III. c. 11. s. 4. 3 Wils. 325. 6 T. R. Taunt. 547. 6 East, 602. Trespass will not

11. 7 T. R. 449. 3 East, 405.t lie for entering a pew or seat, because the

(4) Doctor & Stud. 30. 7 East, 207. 2 plaintiff has not the exclusive possession, the

Stra. 1004. 1 Burr. 133. possession of the church being in the parson.

(5) In an action of trespass for entering the 1 T. R. 430. If trees are excepted in the lease,,

grounds of another person, and sporting over the land whereon they grow is necessarily ex-

them, the jury may take into consideration, in cepted also, consequently the landlord may
determining their verdict, not only the actual maintain trespass /or breaking his close, if the

damage sustained by the plaintiff, but circum- tenant cut down the tiees. Selw. N. P. 1287.^

stances of aggravation and insult on the part Where two fields are separated by a hedge
of the defendant. Merest v. Harvey, 1 Marsh, and ditch, the hedge prima facie belongs to the

139. 6 Tauiit. 442. owner of the field in which the ditch is not. I£

t See in New-York, 2 R. S. 614, ^ 12.
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divided annually among the parishioners by lot, then after each person's

several portion is allotted, they may be respectively capable of maintain-

ing an action for the breach of their several closes (e) : for they have an

exclusive interest and frecliold therein for the time. But before entry and

actual possession, one cannot maintain an action of trespass, though he

hath the freehold in law (/). And therefore an heir before entry cannot

have this action against an abator ; though a disseisee might have it

against the disseisor, for the injury done by the disseisin itself, at which

time the plaintiff was seised of the land : but he cannot have it for any

act done after the disseisin, until he hath gained possession by re-entry,

and then he may well maintain it for the intermediate damage done ; for

after his re-entry the law, by a kind oijus postliminii, supposes the freehold

to have all along continued in him (g). Neither, by the common law, in

case of an ii^rusion or deforcement, could the party kept out of possession

sue the wrongdoer by a mode of redress, which was calculated merely for

injuries committed against the land while m the possession of the owner.

But now by the statute 6 Anne, c. 18. if a guardian or trustee for any in-

fant, a husband seised ^"wrfc uxoris, or a person having any estate

or interest determinable upon a life or lives, shall, after the *deter- [*21 1]

mination of their respective interests, hold over and continue in

possession of the lands or tenements, without the consent of the per3on

entitled thereto, they are adjudged to be trespassers (7) ; and any rever-

sioner or remainder-man, expectant on any life-estate, may once in every

year, by motion to the court of chancery, procure the cestui/ que vie to

be produced by the tenant to the land, or may enter thereon in case of his

refusal or wilful neglect (8). And by the statutes of 4 Geo. II. c. 28.

and 11 Geo. II. c. 19. in case, after the determination of any term of life,

lives, or years, any person shall wilfully hold over the same, the lessor or

reversioner is entitled to recover by action of debt, either at the rate of

double the annual value of the premises, in case ho himself hath demand-

ed and given notice in writing to the tenant to deliver the possession ; or

else double the usual rent, in case the notice of quitting proceeds from the

tenant himself, having power to determine his lease, and afterwards neg-

lects to carry that notice into due execution (9), (10).

A man is answerable for not only his own trespass, but that of his cattle

also : for, if by his negligent keeping they stray upon the land of another

(and much more if he permits, or drives them on), and they there tread

down his neighbour's herbage, and spoil his corn or his trees, this is a tres-

pass for which the owner must answer in damages, and the law gives the

party injured a double remedy in this case ; by permitting him to distrein

the cattle thus damage-feasant, or doing damage, till the owner shall make

(e) Cro. Eliz. 421. {g) 11 Rep. 5.

(/) 2 RoU. Abr. 553.

there is a ditch on each side, the ownership of tutes it has been determined, that it is not ne-

the hedge must be proved by acts of owner- cessary that the notice from the tenant should
ship. lb. 1288. A person may cut his ditch be in writing; but notice from the landlord to

to the edge of his own land, but if he goes be- the tenant must. Burr. 1603. Bla. Rep. 533.

Yond, he is a trespasser on his neighbour's And the 4 Geo. II. extends to cases where the

land, though he may cut as wide as he pleases tenant holds orer fraudulently and perversely

on his own land. 3 Taunt. 138. only, not where he continues his possession

(7) 1 R. S. 749, 750. under a bona fide claim of right. 5 E.sp. 203.

(8) 2 R. S. 34.3, ^ 1, &c. See also ib. 215. The action for double rettt

(9) 1 R. &. 745, ^ 10, &c. may be maintained after recovery in ejectment,

i\0) See 2 book, p. 151. Upon these st*- 9 East, 310.
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him satisfaction : or else by leaving him to the common remedy in foro
contentioso, by action. And the action that lies in either of these cases of

trespass committed upon another's land, either by a man himself or his

cattle, is the action of trespass vi et armis; whereby a man is called upon
to answer, quare vi et armis clausum ipsius A. apud B.frcgit, et blada ipsiusA.

ad valentiam centum solidorum ibidem nuper crescentia cum quibusdam averiis

depastusfuit, conculcavit, et consumpsit, ^c. {h) : for the law always couples

the idea of force with that of intrusion upon the property of an-

[*212] other. And herein, if any unwarrantable act of the ^defendant

or his beasts in coming upon the land be proved, it is an act of

trespass for which the plaintiff must recover some damaged ; such how-
ever as the jury shall thiiik proper to assess.

In trespasses of a permanent nature, where the injury is continually re-

newed (as by spoiling or consuming the herbage with th# defendant's

cattle), the declaration may allege the injury to have been committed by
continuation from one given day to another (which is called laying the ac-

tion with a continuando), and the plaintiff shall not be compelled to bring

separate actions for every day's separate offence (i). But where the tres-

pass is by one or several acts, each of which terminates in itself, and being

once done cannot be done again, it cannot be laid with a continuando; yet

if there be repeated acts of trespass committed (as cutting down a certain

number of trees), they may be laid to be done, not continually, but at divers

days and times within a given period {k) (11).

In some cases trespass is justifiable ; or rather entry on another's land

or house shall not in those cases be accounted trespass : as if a man comes
thither to demand or pay money, there payable ; or to execute, in a legal

manner, the process of the law. Also a man may justify entering into an

inn or public-house, without the leave of the owner first specially asked

;

because when a man professes the keeping such inn or public-house, he
thereby gives a general licence to any person to enter his doors. So a

landlord may justify entering to distrein for rent ; a commoner to attend his

cattle, commoning on another's land ; and a reversioner, to see if any waste

be committed on the estate ; for the apparent necessity of the thing (/).

Also it hath been said, that by the common law and custom of England,

the poor are allowed to enter and glean upon another's ground

[*213] after the harvest, without *being guilty of trespass (?w) : which
humane provision seems borrowed from the mosaical law (n) (12).

(h) Registr. 94.
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In like manner the common law warrants the huntinj» of ravenous beasts

of prey, as badgers and foxes, in another man's land ; because the destroy-

ing such creatures is said to be profitable to the public (o) (13). But in

cases where a man miademoans himself, or makes an ill use of the authority

with which the law intrusts him, he shall be accounted a trespasser aA mi-

tio (p): as if one comes into a tavern and will not go out in a reasonable

time, but tarries there all night contrary to the inclinations of the owner
;

this wrongful act shall affect and have relation back even to his first entry,

and make the whole a trespass {q). But a bare nonfeasance, as not pay-

ing for the wine he calls for, will not make him a trespasser : for this is on-

ly a breach of contract, for which the taverner shall have an action of debt

or asstwipsit against him'{r). So if a landlord distreined for rent, and wil-

fully killed the distress, this by the common law made him a trespasser ab

initio {s) : and so indeed would any other irregularity have done, till the

statute 11 Geo. II. c. 19. which enacts, that no subsequent irregularity of

the landlord shall make his first ehtry a trespass ; but the party injured

shall have a special action of trespass or on the case, for the real specific

injury sustained, unless tender of amends hath been made. But still, if a

reversioner, who enters on pretence of seeing waste, breaks the house, or

stays there all night ; or if the commoner who comes to tend his cattle,

cuts down a tree ; in these and similar cases, the law judges that he enter-

ed for this unlawful purpose, and therefore, as the act which demonstrates

such his purpose is a trespass, he shall be esteemed a trespasser ab initio [t).

So also in the case of hunting the fox or the badger, a man cannot justify

breaking the soil, and digging him out of his earth : for though

*the law warrants the hunting of such noxious animals for the [*214]

public good, yet it is held [u) that such things must be done in an

ordinary and usual manner ; therefore, as there is an ordinary course to

kill them, viz. by hunting, the court held that the digging for them was
unlawful.

A man may also justify in an action of trespass, on account of the free-

hold and right of entry being in himself; and this defence brings the title

of the estate in question. This is therefore one of the ways devised, since

the disuse of real actions, to try the property of estates ; though it is not so

usual as that by ejectment, because that, being now a mixed action, not

only gives damages for the ejection, but also possession of the land;

whereas in trespass, which is merely a personal suit, the right can be only

ascertained, but no possession delivered ; nothing being recovered but da-

ihages for the wrong committed.

In order to prevent trifling and vexatious actions of trespass, as well as

(0) Cro. .lac. 321. (5) Finch, L. 47.

0>) Finch, L. 47. Cro. Jac. 148. «) 8 Rep. 146.

Iq) 2 Roll. Abr. 561. («) Cro. Jac. 321.
(r) 8 Rep . 147.

(13) It has \)e.en deterniined, that it is law- the consent of others. There may be such a
ful to follow a fox with horses and hounds public nuisance by a noxious animal as may
over another's ground, if no more damage be justify the running him to his earth, but then
done than is necessary for the destruction of you cannot justify the digging for him after-

Ihe animal by >; - >uit. 1 T. R. 338. wards ; that has been ascertained and settled

But in the Ea r Capel, Hertford to be law : but even if an animal may be pur-
assizes, A. D. 1 ~ y Game L. 1381, sued with dogs, it does not follow that fifty or

a diffpront doctrine w:is laid down by lord El- sixty people have therefore a right to follow

lenborough, who said, "these pleasures are thedogs, and trespass on other people's lands."

to be taken only when there is the consent of The jury, under his lordship's direction, found
those who are likely to be inj\ired by them, a verdict for the plaiaatiff. And see 1 Stark.

ixA they must be necessarily subscrvieut to 351.
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©ther personal actions, it is (inter alia) enacted by statutes 43 Eliz. c. 6,

and 22 & 23 Car. II. c. 9. ^ 136. that where the jury, who try an action

of trespass, give less damages than forty shillings, the plaintiff shall be al-

lowed no more costs than damages, unless the judge shall certify under

his hand that the freehold or title of the land came chiefly in question (14).

But this rule now admits of two exceptions more, which have been made
by subsequent statutes. One is by statute 8 & 9 W. III. c. 11. which
enacts, that in all actions of trespass, wherein it shall appear that the tres-

pass was wilful and malicious, and it be so certified by the judge, the plain-

tiff shall recover full costs (15). Every trespass is wilful, where the de-

fendant has notice, and is especially forewarned not to come on the land

;

as every trespass is malicious, though the damage may not amount to forty

shillings, where the intent of the defendant plainly appears to

[*215] *be to harass and distress the plaintiff. The other exception is

by statute 4 & 5 W. & M. c. 23. which gives full costs against

any inferior tradesman, apprentice, or other dissolute person, who is con-

victed of a trespass in hawking, hunting, fishing, or fowling, upon another's

land. Upon this statute it has been adjudged, that if a person be an infe-

rior tradesman, as a clothier for instance, it matters not what qualification

he may have in point of estate ; but, if he be guilty of such trespass, he

shall be liable to pay full costs (w) (16).

CHAPTER XIII.

OF NUSANC E(l).

A THIRD species of real injuries to a man's lands and tenements, is by
nusanoe. Nusance, nocumentum, or annoyance, signifies any thing that

worketh hurt, inconvenience, or damage. And nusances are of two kinds

:

public or common nusances, which affect the public, and are annoyance to

all the king's subjects : for which reason we must refer them to the class

of public wrongs, or crimes and misdemesnors : and private nusances,

which are the objects of our present consideration, and may be defined,

any thing done to the hurt or annoyance of the lands, tenements, or here-

ditaments of another (a). We will therefore, first, mark out the several

kinds of nusances, and then their respective remedies.

I. In discussing the several kinds of nusances, we will consider, first,

(w) Lord Raym. 149. (a) Finch, L. 188.

(14) And if this appears upon the face of upon lands, or for taking personal property, if

the pleadings, it is considered tantamount to the action is brought in a Common Pleas

the judge's certificate, and the plaintiff is en- Court, the plaintiff recovers costs if the court

titled to his full costs. 2 Lev. 234. 1 East, or jury certify that the trespass was wilful

350. Selw. N. P. 1324. 6 T. R. 281. 7 T. and malicious, or the jury give over 50 dol-

R. 659. See also, post 401. n. 21. lars damages : in actions for assault and bat-

(15) It has been supposed that the judge tery in the Common Pleas, the plaintiff re-

must certify in open court after the trial, other- covers full costs without such certificate. (2

wise the certificate is void, 2 Wils. 21; but R. S. 614, ^ 11.)

the contrary has recently been decided. 2 B. (1) See in general, Com. Dig. Action on
& C. 580. 621. the Case for a Nusance ; Bac. Ab. Nusances

;

(16) In New-York, in actions of trespass Vin. Ab. Nusance ; Selw. N. P. Nusance.
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such niisanccs as may afloct a man's corporeal hereditaments, and then

those that may damage such as are incorporeal.

1. First, as to corporeal inheritances. If a man builds a house so close

to mine that his roof overhangs my roof, and throws the water off his roof

upon mine, this is a nusance, for which an action will lie (6). Likewise

to erect a house or other building so near to mine, that it obstructs

my ancient •lights and windows, is a nusance of a similar na- [•217]

ture (c). But in this latter case it is necessary that the windows
be ancient ; that is, have subsisted there a long time without interruption ;

otherwise there is no injury done. For he hath as much right to build a

new edifice upon his ground as I have upon mine ; since every man may
erect what he pleases upon the upright or perpendicular of his own soil,

so as not to prejudice what has long been enjoyed by another ; and it was
my folly to build so near another's ground (d) (2). Also, if a person keeps

his hogs, or other noisome animals, so near the house of another, that the

stench of them incommodes him and makes the air unwholesome (3), this

is an injurious nusance, as it tends to deprive him of the use and benefit of

his house (e). A like injury is, if one's neighbour sets up and exercises

any offensive trade ; as a tanner's, a tallow-chandler's, or the like ; for

though these are lawful and necessary trades, yet they should be exer-

(b) F. N. B. 184.

(c) 9 Rep. 58.

(d) Cro. Eliz. 1 18. Salk. 459.

(e) 9 Rep. 58.

(2) Where A. had enjoyed lights made in a
building not erected at the extremity of his

land, looking upon the premises of B., without

interruption for at least thirty-eight years, and
there was no evidence of the time when the

lights were first put out, and C, the purchaser
of B.'s premises, erected, in their stead, a
building which obstructed A.'s lights : Held,
that an action was maintainable for the ob-

struction, though there was no proof of know-
ledge in B. or his agents of the existence of

the windows. Cross v. Lewis, 2 B. & C. 686.

4 D. & R. 234. S. C. Where the plaintiff is

entitled to lights by means of blinds, fronting

a garden of the defendant's, which he takes

away, and opens an uninterrupted view into

the garden, the defendant cannot justify mak-
ing an erection to prevent the plaintiff frofn so

doing, if he thereby render the plaintiflF's

house more dark than before. Cotterell v.

Griffiths, 4 Esp. 69. A parol license to put a
sky-light over the defendant's area, (which
impeded the light and air from comin» to the

plaJntifTg dwelling-house through a window),
cannot be recalled at pleasure after it has been
executed at the defendant's expense, at least

not without tending the expenses he had been
put Ui ; and therefore no action lies as for a
priva' in stopping the light and air,

&< :iicating a stench from the de-
fen'i • ^rs to the plaintifTs house by
means of such sky -light. WirUer v. Brockwell,
fl East, 308. If an ancient window be raised
and enlarged, the owner of the adjoining land
cannot lawfully obstruct tb« passage of light

and air to any part of the space occupied by
the ancient window, although a greater por-
tion of light and air be admitted through the
unobstructed part of the enlarged window than
wu anciently enjoyed. Chandler v. Thomp-

son, 3 Campb. 80. Le Blanc, J. To consti-

tute an illegal obstruction, by building, of the

plaintiff's ancient lights, it is not sufficient

that the plaintiff has less light than he had be-

fore, but there must be such a privation of
light as will render the occupation of his house
uncomfortable, and prevent him, if in trade,

from carrying on his business as beneficially

as he had previously done. Back v. Stacy, 2
C. & P. 485. Best, L. C. J. C. P. The oc-

cupier of one of two houses built nearly at the

same time, and purchased of the same propri-

etor, may maintain a special action on the

case against the tenant of the other for ob-

structing his window lights, by adding to his

own building, however short the previous pe-
riod of enjoyment by the plaintiff. Compton
V. Richards, 1 Price, 27. And where the

owner of a house divided into two tenements,
demised one of them to the defendant : Held,
that he was liable to an action on the case for

obstructing windows existing in the house at

the time of the demise, although of recent con
struction, and though there was no stipulation

against the obstruction. Rivieri v. Bower, 1

R. & M. 24. Abbott, [Lord Tenterden,] L.

C. J. If an ancient light has been completely
shut up with bricks and mortar above twenty
years, it loses its privilege. Lawrence v. Obee,

3 Campb. 514. Lord Ellenborough, L. C. J.

(3) Lord Mansfield has said, that " it is not
necessary that the smell should be unwhole-
some ; it is enough, if it renders the enjoy-

ment of life and property uncomfortable." 1

Burr. 337.

So also it will be a nusance, \{ life is made
uncomfortal)le by the apprehension of danger;
it has therefore been held to be a nusance, a
misdemeanor, to keep great quantities of gun-

powder near dwelling-housea 2 Str. 1167.
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cised in remote places ; for the rule is, " sic utere tuo, ut alienum non laedas :**

this therefore is an actionable nusance (/). So that the nusances which
affect a man's dwelling may be reduced to these three : 1 . Overhanging

it ; which is also a species of trespass, for cujus est solum, ejus est usque ad
coelum (4) : 2. Stopping ancient lights : and, 3. Corrupting the air with

noisome smells : for light and air are two indispensable requisites to every

dwelling (5). But depriving one of a mere matter of pleasure, as of a fine

prospect by building a wall, or the like ; this, as it abridges nothing really

convenient or necessary, is no injury to the sufferer, and is therefore not an
actionable nusance (g).

As to nusance to one's lands: if one erects a smelting-house for lead so

near the land<of another, that the vapour and smoke kills his com and

grass, and damages his cattle therein, this is held to be a nusance (h).

And by consequence it follows, that if one does any other act, in itself

lawful, which yet being done in that place necessarily tends to the damage
of another's property, it is a nusance : for it is incumbent on

[*218] *him to find some other place to do that act, where it will be less

oflTensive. So also, if my neighbour ought to scour a ditch, and

does not, whereby my land is overflowed, this is an actionable nusance (i).

With regard to other corporeal hereditaments : it is a nusance to stop or

divert water that uses to run to another's meadow (6) or mill (k) ; to cor-

rupt or poison a water-course, by erecting a dye-house or a lime-pit for the

use of trade, in the upper part of the stream (Z) ; or in short to do any act

therein, that in its consequences must necessarily tend to the prejudice of

one's neighbour. So closely does the law of England enforce that excel-

lent rule of gospel-morality, of "doing to others, as we would they should

do unto ourselves."

2. As to incorporeal hereditaments, the law carries itself with the same
equity. If I have a way, annexed to my estate, across another's land, and
he obstructs me in the use of it, either by totally stopping it, or putting

logs across it, or ploughing over it, it is a nusance : for in the first case I

cannot enjoy my right at all, and in the latter I cannot enjoy it so commo-
diously as I ought (m). Also, if I am entitled to hold a fair or market, and
another person sets up a fair or market so near mine that he does me a

prejudice, it is a nusance to the freehold which I have in my market or

fair {n). But in order to make this out to be a nusance, it is necessary,

1 . That my market or fair be the elder, otherwise the nusance lies at my
(/) Cro. Car. 510. {k) F. N. B. 184.

(g) 9 Rep. 58. {I) 9 Rep. 59. 2 Roll. Abr. 141.

(A) 1 Roll. Abr. 89. (m) F. N. B. 183. 2 Roll. Abr. 140.

(i) Hale on F. N. B. 427. (w) F. N. B. 148. 2 Roll. Abr. 140.

(4) But the following note of a case de- engine in his business, as a printer, whiclv
scribes an injury not exactly coming within produced a continual noise and vibration in

either of the above three sections. A. has im- the plaintiff's apartment, which adjoined the

memorially had, for watering his lands, a chan- premises of the defendant, it was held that this

nel through his own field, in a porous field, was a nusance. Duke of Northumberland v.

through the banks of which channel, when fill- Clowes, C. P. at Westminster, A. D. 1824.

ed, the water percolates, and thence passes (6) After twenty years unit.terrupted en-

through the contiguous soil of B. below the joyment of a spring of water, an absolute right

surface, without producing visible injury. B. to it is gained by the occupier of the close in

builds a new house in his land below the level which it issues above ground ; and the owner
of his soil, in the current of the percolating of an adjoining close cannot lawfully cut a
water : Held, that A. cannot now justify fill- drain whereby the supply of water by the

ing his channel, if the percolating water there- spring is diminished. ' Balston v. Bensted, 1

by injures the house of B. Cowper v. Barber, Gampb. 463. Lord Ellenborough, L. C. J.

3 Taunt. 99. And see Bealey v. Shaw, 6 East, 208. 2 Smilii^

(5) And wheiB defendant employed a steam- 221. S. C.
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bwn door. 2. That tlio market be erected within the third part of twenty

miles from mine. For sir Matthew Hale (o) construes the dicta, or reason-

able day's journey mentioned by Bracton (;;), to be tv^enty miles; as in-

deed it is usually understood, not only in our own law (y), but also in the

civil (r), from which we probably borrowed it. So that if the new
market be not within seven miles of the old one, it is no •nu- [•219]

sance : for it is held reasonable that every man should have a mar-

ket within one-third of a day's journey from his own home ; that the day
being divided into three parts, he may spend one part in going, another in

returning, and the third in transacting his necessary business there. If such

market or fair be on the same day with mine, it is prima facie a nusance to

mine, and there needs no proof of it, but the law will intend it to be so

;

but if it be on any other day, it may be a nusance ; though whether it is so

or not, cannot be intended or presumed, but I must make proof of it to the

jury. If a ferry is erected on a river, so near another ancient ferry as to

draw away its custom, it is a nusance to the owner of the old one. For
where there is a ferry by prescription, the owner is bound to keep it al-

ways in repair and readiness, for the ease of all the king's subjects ; other-

wise he may be grievously amerced (s) : it would be therefore extremely

hard, if a new ferry were suffered to share his profits, which does not also

share his burthen. But where the reason ceases, the law also ceases with

it : therefore it is no nusance to erect a mill so near mine, as to draw away
the custom, unless the miller also intercepts the water. Neither is it a nu-

sance to set up any trade, or a school, in a neighbourhood or rivalship with

another : for by such emulation the public are like to be gainers ; and, if

the new mill or school occasion a damage to the old one, it is damnum abs'

que injuria [t).

II. Let us next attend to the remedies, which the law has given for

this injury of nusance. And here I must premise that the law gives no
private remedy for any thing but a private wrong. Therefore no action lies

for a public or common nusance, but an indictment only : because the da-

mage being common to all the king's subjects, no one can assign his par-

ticular proportion of it ; or if he could, it would be extremely hard, if every

subject in the kingdom were allowed to harass the offender with separate

actions. For this reason, no person, natural or corporate, can have an ac-

tion for a public nusance, or punish it ; but only the king in his

public *capacity of supreme governor, and pater-familias of the [*220]

kingdom (w). Yet this rule admits of one exception; where a

private person suffers some extraordinary damage, beyond the rest of the

king's subjects, by a public nusance ; in which case he shall have a pri-

vate satisfaction by action. As if, by means of a ditch dug across a pub-^

lie way, which is a common nusance, a man or his horse suffer any injury

by falling therein ; there for this particular damage, which is not common
to others, the party shall have his action (t«) (7). Also if a*man hath

(0) Hale on P. N. B. 184. (#) 2 RoU. Abr. HO.
{p) I. 3. c. le. (0 HaJe on F. N. B. 184.

(<j) 2 Inst. 567. (m) Vaugh. U\, 342.
(r) Ff.2.\\.\. (u») Co.Litt. 56. 5 Rep. 73.

(7) But ibe particular damage in this case mischief, he cannot recoTer. 11 East, 60. 2
mu.st be direct, and not consecjupntial, as by Taunt. 314. It is upon the same principle

being delayed in a journey of importance, that parties, suffering special damaee by a

Bull. N. P. 26. Canhcw, 194. And if the public nusance, are entitled under 5 W. <k M.
jplaintiff has not acted with ordinary care and c. 11. s. 3. to receive their expenses in prose-

ekill, with a vi«w to protect liimself firom the cuting an indictment against the party guilty

Vol. II. 25
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abated, or removed, a nusance which offended him (as we may remembef'

it was stated in the first chapter of this book, that the party injured hath a
right to do), in this case he is entitled to no action (oc). For he had choice

of two remedies ; either without suit, by abating it himself, by his own
mere act and authority ; or by suit, in which he may both recover dama-
ges, and remove it by the aid of the law : but, having made his election of

one remedy, he is totally precluded from the other.

The remedies by suit are, 1. By action on the case for damages (8) ; in

which the party injured shall only recover a satisfaction for the injury sus-

tained ; but cannot thereby remove the nusance. Indeed every continu-

ance of a nusance is held to be a fresh one (y) ; and therefore a fresh ac-

tion will lie, and very exemplary damages will probably be given, if, after

one verdict against him, the defendant has the hardiness to continue it.

Yet the founders of the law of England did not rely upon probabilities

merely, in order to give relief to the injured. They have therefore provided

two other actions ; the assise of nusance, and the writ of quod permittatpros-

ternere : which not only give the plaintiff satisfaction for his injury past,

but also strike at the root and remove the cause itself, the nusance that oc-

casioned the injury. These two actions however can only be brought by
the tenant of the freehold (9) ; so that a lessee for years is confined to his

action upon the case (z).

[*221] *2. An assise of nusance is a writ : wherein it is stated that the

party injured complams of some particular fact done, ad nocumen-

tum liheri tenementi sui, and therefore commanding the sheriff to summon
an assise, that is a jury, and view the premises, and have them at the next

commission of assises, that justice may be done therein (a) : and, if the as-

sise is found for the plaintiff, he shall have judgment of two things : 1 . To
have the nusance abated ; and, 2. To recover damages (b). Formerly
an assise of nusance only lay against the very wrongdoer himself who
levied, or did the nusance ; and did not lie against any person to whom he
had alienated the tenements, whereon the nusance wa& situated. This
was the immediate reason for making that equitable provision in statute

Westm. 2. 13 Edw. I. c. 24. for granting a similar writ, in casu consimili^

where no former precedent was to be found. The statute enacts, that "<?e

caetero non recedant querentes a curia domini regis, pro eo quod tenementum

transfertur de unoin ahum;" and then gives the form of a new writ in this

(x) 9 Rep. 55. (a) F. N. B. 183.

(y) 2 Leon. pi. 129. Cro. Eliz. 402. (6) 9 Rep. 55.

{z) Finch, L. 289.

of the nusance. See 16 East, 196. Willes, goods out of the same over a great distance of
71. Cro. Eliz. 664. If a party living in the land, it is actionable. 4 M. «&; S. 101. But
neighbourhood, and who has been in the habit the mere obstruction of the plaintiff in his bu-
of passing to and fro on a highway, is obliged siness, 1 Esp. N. P. C. 148. 4 M. & S. 103.^

by a nusance thereto to take a more circuitous or delaying him a little while in a journey,
route in his transit to and from the nearest Carth. 191. is not such a damage as will enti-

market town to his house, it is a private inju- tie the party to his action ; the damage ought
ry, for which he may sue as well as indict. 3 to be direct, not consequential. Carth. 191.

M. & S. 472. So, being delayed four hours There are also various other injuries which-

by an obstruction in a highway, and being partake of both a criminal and civil nature,

thereby prevented from performing the same for which both an indictment as well as aft

journey, as many times in a day as if the ob- action will lie, as for a forcible entry, en-
struction had not existed, is a sufficient injury ticing away a servant, using false weights,

to entitle a party to sue for the obstruction. 2 disobeying an order of justices, extortion, of
Bingh. 283. So, if the nusance prevent the for a libel, &c.
plaintiff navigating his barges on a public na- (8) See in general, 1 Chitty on PI. 4 ed. 132L.

vigable creek, and compel him to convey his (9) See 2 R. S. 332, ^ 3.
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f.a«e : which only differs from the old one in this, that, where the assise is

brought against the very person only who levied the nusance, it is said

" quod A. (the wrongdoer) in juste levavit tale nomirrwntum ," but, where the

iands are aliened to anotlier person, the complaint is against both ;
" qiiod

A. (the wrongdoer) et B. (the alienee) levavcrunt (c)." For every conti-

nuation, as was before said, is a fresh nusance ; and therefore the complaint

is as well grounded against the alienee who continues it, as against the

alienor who first levied it.

3. Before this statute, the party injured, upon any alienation of the land

wherein the nusance was set up, was driven to his quod pcrmittat prosteT'

nere ; which is in the nature of a writ of right, and therefore subject to

greater delays {d). This is a writ commanding the defendant to permit

the plaintiff to abate, quod pcrmittat prosternere^ the nusance com-

plained o{\ *and unless he so permits, to summon him to appear [*222]

in court, and shew cause why he will not (e). And this writ lies

as well for the alienee of the party first injured, as against the alienee of

the party first injuring ; as hath been determined by all the judges (/).

And the plaintiff shall have judgment herein to abate the nusance, and to

recover damages against the defendant.

Both these actions, of assise of nusance, and of quodpermittat prosternerey

are now out of use, and have given way to the action on the case ; in

which, as was before observed, no* judgment can be had to abate the nu-

sance, but only to recover damages. Yet, as therein it is not necessary

that the freehold should be in the plaintiff and defendant respectively, as it

must be in these real actions, but it is maintainable by one that hath pos-

session only, against another that hath like possession, the process is there-

fore easier : and the effect will be much the same, unless a man has a very

obstinate as well as an ill-natured neighbour : who had rather continue to

pay damages than remove his nusance. For in such a case, recourse must
at last be had to the old and sure remedies, which will effectually conquer

the defendant's perverseness, by sending the sheriff with Ids posse comitatus,

or power of the county, to level it (10).

CHAPTER XIV.

OF WASTE (1).

The fourth species of injury, that may be offered to one's real property,

is by waste, or destruction in lands and tenements. What shall be called

waste was considered at large in a former book (a) (2), as it was a means

(c) 9 Rep. 55. (/) 5 Eep. 100. 101.
(d) a Inst. 405. (g) See book II. ch. 18.

(«) P. N. B. 124.

(10) In New-York the common law reme- (1) See in general, Bac. Ab. Waste; *nd
dy by writ of nui.s.inrr is rrtained : and it is the very excellent notes in 2 Saunders Rep.
provided that the : ' sue in one ac- 251. 259, &c. and id. index,
lion the party erf < nee and him to (2) See further, as to what is waste, 2
whom the land ha^ .iv.. ..aasfcrred. (2 R. Saund. Rep. 259. in notes, and Bac. Ab.
S. 332, ^ 1, &c.) See id. a» to the mode of Waste,
proceeding.
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of forfeiture, and thereby of transferring the property of real estates. I shall

therefore here only beg leave to remind the student, that waste is a spoil

and destruction of the estate, either in houses, woods, or lands ; by demo-
lishing not the temporary profits only, but the very substance of the thing

;

thereby rendering it wild and desolate ; which the common law expresses

very significantly by the word vastum : and that this vastum, or waste, is

either voluntary,, or permissive ; the one by an actual and designed demoli^

tion of the lands, woods, and houses ; the other arising from mere negli-

gence, and want of sufficient care in reparations, fences, and the like. So
that my only business is at present to shew, to whom this waste is an inju-

ry ; and of course who is entitled to any, and what, remedy by action.

I. The persons who may be injured by waste, are such as have some
interest in the estate wasted ; for if a man be the absolute tenant in fee-

simple (3), without any incumbrance or charge on the premises,

[*224] he may commit whatever waste his *own indiscretion may prompt
him to, without being impeachable, or accountable for it to any

one. And, though his heir is sure to be the sufferer, yet nemo est haeres viven-

tis ; no man is certain of succeeding him, as well on account of the uncer-

tainty which shall die first, as also because he has it in his power to constitute

what heir he pleases, according to the civil law notion of an haeres natus and

an haeresfactus : or, in the more accurate phraseology of our English law,

he may aliene or devise his estate to Whomever he thinks proper, and by
such alienation or de^dse riaay disinherit his heir at law. Into whose hands

soever therefore the estate wasted comes, after a tenant in fee-simple,

though the waste is undoubtedly damnum, it is damnum absque injuria.

One species of interest, which is injured by waste, is that of a person

who has a right of common in the place wasted ; especially if it be com-
mon of estovers, or a right of cutting and carrying away wood for house-

bote, plough-bote, &c. Here, if the owner of the wood demolishes the

whole wood, and thereby destroys all possibility of taking estovers, this is

an injury to the commoner, amounting to no less than a disseisin of his

common of estovers, if he chooses so to consider it ; for which he has his

remedy to recover possession and damages by assise, if entitled to a free-

hold in such common ; but if he has only a chattel interest, then he can

only recover damages by an action on the case for this waste and destruc-r

tion of the woods, out of which his estovers were to issue (b).

But the most usual and important interest, that is hurt by this commis-
sion of waste, is that of him who hath the remainder or reversion of the in-

heritance, after a particular estate for life or years in being. Here, if the

particular tenant (be it the tenant in dower or by curtesy, who was an^

swerable for waste at the common law (c), or the lessee for life or

[*225] years, *who was first made liable by the statutes of Marlbridge {d)

and of Glocester) {e) (4), if the particular tenant, I say, commits or

suffers any waste, it is a manifest injury to him that has the inheritance,

as it tends to mangle and dismember it of its most desirable incidents and

ornaments, among which timber and houses may justly be reckoned the

(6) F. N. B. 59. 9 Rep. 112. (rf) 52 Hen. III. c, 23.

(c) 2 Inst. 209. (e) 6 Edw. I. c. 5.

(3) A tenant in fee-tail has the same un- the terms of the deed or will under which he
controlled and unlimited power in committing claims,

waste, as a tenant in fee-simple, unless ex- (4) See 2 R. S. 334, ^ 1.

pressly restrained from committing waste by
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« .1 1 luipal. To him therefore in remainder and reversion, to whom the inhc'

ritancc appertains in expectancy (/), the law hath given an adequate

remedy. For he, who hath the remainder for life only, is not entitled to

sue for waste ; since his interest may never perhaps come into possession,

and then he hath suffered no injury (5). Yet a parson, vicar, archdeacon,

prebendary, and the like, who are seised in right of their churches of any
remainder or reversion, may have an action of waste ; for they, in many
cases, have for the benefit of the church and of the successor a fee-simple

qualified : and yet, as they are not seised in their own right, the writ of

waste shall not say, ad exhaercdationem ipsius, as for other tenants in fee-

simple ; but ad exhaercdationem ecclesiae, in whose right the fee-simple is

holden {g).

II. The redress for this injury of waste is of two kinds ; preventive,

and corrective : the former of which is by writ of estrepement, the latter by
that of waste.

1. Estrepement is an old French word, signifying the same as waste or

extirpation : and the writ of estrepement lay at the common law, after judg-

ment obtained in any action real (A), and before possession was delivered

by the sheriff; to stop any waste which the vanquished party might be
tempted to commit in lands, which were determined to be no longer his.

But as in some cases the demandant may be justly apprehensive, that the

tenant may make waste or estrepement pending the suit, well knowing the

weakness of his title, therefore the statute of jGlocester (t) gave another
writ of estrepement, pendente placito, commanding the sheriff firmly

•to inhibit the tenant " ne faciat vastumvel estrepementumpendente [*226]
placito dido indiscusso [k) (6)." And, by virtue of either of these

writs the sheriff may resist them that do, or offer to do waste ; and, if

otherwise he cannot prevent them, he may lawfully imprison the wasters,

or make a warrant to others to imprison them : or, if necessity require,

he may take the posse comitatns to his assistance. So odious in the sight

of the law is waste and destruction (/). In suing out these two writs this

difference was formerly observed ; that in actions merely possessory, where
no damages are recovered, a writ of estrepement might be had at any time
pendente lite, nay even at the time of suing out the original writ, or first

process : but, in an action where damages were recovered, the demandant
could only have a writ of estrepement, if he was apprehensive of waste
after verdict had (m) ; for, with regard to waste done before the verdict
was given, it was presumed the jury would consider that in assessing the
quantum of damages. But now it seems to be held, by an equitable con-
struction of the statute of Glocester, and in advancement of the remedy,

(/) Co. Liu. M. (k) Registr. 77.
(#) Ibid. Ml. (/) 2 Inst. 329.
(») i InRt. 328. (m) F. N. B. 60, 61.
(1) 6 Edw. I. c. 13.

(5) No person is entitled to an action of pended ; and if the first tenant for life dies
waste against a tpnnnl for life, but he who during the continuance of such interposed es-
has the lIn^ t^o o{ inheritance in re- tate, the action is gone for ever. Co. Litt.
n»»»""^.f " expectant upon the 218. b. 2 Saund. 252. note 7. See further, as
estate for

!
t ween the estate of the to the persons who may maintain a writ or ac-

tenant for Ule v,iio commiu waste, and the tion for waste, id. ibid.
aubsequent estate of inheritance, there is in- (6) See, as to New-York, 2 R. S. 338, ^ 18,
terposed an estate of freehold to any person «kc. : the court prevents waste by an order onm M»e, then, during the continuance of such the defendant, and enforces its order as the
Uterposed estate, the action of waste is sus- court of chancery does.

t See contra in New-York, 1 R. S. 750, ^ 8.
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that a writ of estrepement, to prevent waste, may be had in every stage,

as well of such actions wherein damages are recovered, as of those

wherein only possession is had of the lands ; for peradventure, saith the

law, the tenant may not be of ability to satisfy the demandant his full

damages (n). And therefore now, in an action of waste itself, to recover

the place wasted and also damages, a writ of estrepement will lie, as well

before as after judgment. For the plaintiff cannot recover damages for

more waste than is contained in his original complaint : neither is he at

liberty to assign or give in evidence any waste made after the suing out of

the writ : it is therefore reasonable that he should have this writ of pre-

ventive justice, since he is in his present suit debarred of any farther reme-

dial (o). If a writ of estrepement, forbidding waste, be directed and de-

livered to the tenant himself, as it may be, and he afterwards pro-

[*227] ceeds to commit waste, an action may be carried on upon the *foun-

dation of this writ ; wherein the only plea of the tenant can be,

non fecit vdstum contra prohibitionem : and, if upon verdict it be found that

he did, the plaintiff may recover costs and damages (p), or the party may
proceed to punish the defendant for the contempt : for, if after the -writ

directed and delivered to the tenant or his servants, they proceed to com-

mit waste, the court will imprison them for this contempt of the writ (q).

But not 60, if it be directed to the sheriff, for then it is incumbent upon

him to prevent the estrepement absolutely, even by raising the posse comita-

tusj if it can be done no other way.

Besides this preventive redress at common law, the courts of equity,

upon bill exhibited therein, complaining of waste and destruction, will

grant an injunction in order to stay waste, until the defendant shall have

put in his answer, and the court shall thereupon make further order.

Which is now become the most usual way of preventing waste.

2. A writ of v)aste (7) is also an action, partly founded upon the com-

mon law, and partly upon the statute of Glocester (r) ; and may be brought

by him who hath the immediate estate of inheritance in reversion or re-

in) F. N. B. 61, (?) Hob. 85.

<o) 5 Rep. 115. (r) 6 Ed. I. c. 5.

(p) Moor, 100.

(7) The action or writ of waste is now very It has also this further advantage over an ac-
seldom brought, and has given way to a much tion of waste, that it may be brought by him,
more expeditious and easy remedy, by.an ac- in the reversion or remainder for life or years,

tion on the case in the nature of waste. The as well as in fee, or in tail ; and the plaintiff

plaintiff derives the same benefit from it, as is entitled to costs in this action, which he
from an action of waste in the ^erarn^ where cannot have in an action of waste, f However,
the term is expired, and he has got possession this action on the case prevailed at first, with
of his estate, and consequently can only re- some difficulty, 3 Lev. 130. 4 Burr. 2i41.
cover damages for the waste ; and though the But now it is become the usual action, as
plaintiff cannot in an action on the case re- well for permissive as voluntary waste. Some
cover the place wasted, where the tenant is recent decisions have made it doubtful, whe-
still in possession, as he may do in an action ther an action on the case, for permissive
of waste in the tenet, yet this latter action was waste, can be maintained against any tenant
found by experience to be so imperfect and for years. See 1 New. Rep. 290. 4 Taunt,
defective a mode of recovering seisin of the 764. 7 Taunt. 302. 1 Moore, 100, S. C. See
place wasted, that the plaintiff obtained little also 1 Saund. 323. a. n. (i).—Where the lessee

or no advantage from it ; and therefore, where even covenants not to do waste, the lessor has
the demise was by deed, care was taken to his election, to bring either an action on the

give the lessor power of re-entry, in case the case, or of covenant against the lessee, for

lessee committed any waste or destruction, waste done by him during the term. 2 Black,

and an action on the case was then found to be Rep. 1111. See further, 2 Saund. 252. and 1

much better adapted for the recovery of mere Chitty on PI. 4 ed. 132, 3.

damages, than an action of waste in the tenvit.

t In New-York, the plaintiff in an action of waste may recover costs. (2 R. S. 334. 613, ^ 3),
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hiaindcr, against the tenant for life, tenant in dower, tenant by the curtesy,

or tenant for years. This action is also maintainable in pursuance of sta-

tute [s) VVestm. 2. by one tenant in common of the inheritance against

another, who makes waste in the estate holdon in common. The equity

of which statute extends to joint-tenants, but not to coparceners ; because

by the old law coparceners might make partition, whenever either of them
thought proper, and thereby prevent future waste, but tenants in common
and joint-tenants could not ; and therefore the statute gave them this re-

medy, compelling the defendant either to make partition, and take the place

wasted to his own share, or to give security not to commit any farther

waste {t). But these tenants in common and joint-tenants are

*not liable to the penalties of the statute of Glocester, which ex- [•228}

tends only to such as have life-estates, and do waste to the preju-

dice of the inheritance. The waste however must be something consi-

derable ; for if it amount only to twelve pence, or some such petty sum,

the plaintiff shall not recover in an action of waste : nam de minimis non

curat lex {u) (8).

This action of waste is a mixed action
;
partly real, so far as it recovers

land ; and partly personal, so far as it recovers damages. For it is brought

for both those purposes ; and, if the waste be proved, the plaintiff shall

recover the thing or place wasted, and also treble damages by the statute

of Glocester. The writ of waste calls upon the tenant to appear and
shew cause why he hath committed waste and destruction in the place

named, ad exhaeredationem^ to the disinherison, of the plaintiff («,'). And if

the defendant makes default, or docs not appear at the day assigned him,

then the sheriff is to take with him a jury of twelve men, and go in per-

son to the place alleged to be wasted, and there inquire of the waste done,

and the damages ; and make a return or report of the same to the court,

upon which report the judgment is founded (x). For the law will not

suffer so heavy a judgment, as the forfeiture and treble damages, to be
passed upon a mere default, without full assurance that the fact is accord-

ing as it is stated in the writ. But if the defendant appears to the writ,

and afterwards suffers judgment to go against him by default, or upon a
nihil dicit (when he makes no answer, puts in no plea, in defence), this

amounts to a confession of the waste ; since, having once appeared, he
cannot now pretend ignorance of the charge. Now therefore the sheriff

shall not go to the place to inquire of the fact, whether any waste has, or

has not, been committed ; for this is already ascertained by the silent con-
fession of the defendant : but he shall only, as in defaults upon other ac-
tions, make inquiry of the quantum of damages (y). The defendant, on
the trial, may give in evidence any thing that proves there was no waste
committed, as that the destruction happened by lightning, tempest, the
king's enemies, or other inevitable accident (z) (9). But it is no defence

(*) 13 Ed. I. c. «. (X) poph. 24.
{t) 2 In.t. 401. 404. (y) Cro. EUz. 18. 290.

%T^:k:S: u) co. Lm. 53.

(8) Soc2 Bos. Ci V ' --^ T^it the doctrine case cited by lord Hale, is that of the countess
that the smallneiw o

, ^ givm by the of Salop, who brought an action on the case
junr shall defeat the . • ^ not extend to against her tenant at will, for negligently
other actions. See 1 Dow. Ucp.209. 2 East, keeping his fire, so that the house was burnt ;

^^-
. and the whole court held that neither action on

(9) Action on the case doth not lie for per- the case nor any other action lay ; because at
missive waste. 5 Rep. 13. Hale MSS. The common law, and before the statute of Gloccs-
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to say, that a strstnger did the waste, for against him the plaintiff hath titf

remedy : though the defendant is entitled to sue such stranger in an ac-

tion of trespass t)i et armis, and shall recover the damages he has suffered

in consequence of such unlawful act (a) (10).

Whpn the waste and damages are thus ascertained, either by confession,

verdict, or inquiry of the sheriff, judgment is given in pursuance of the

statute of Glocester^ c. 5. that the plaintiff shall recover the place wasted

;

for which he has immediately a writ of seisin, provided the parti-

[*229] cular estate be still subsisting (for, if it be expired, *there can be
no forfeiture of the land), and also that the plaintiff shall recover

treble the damages assessed by the jury (11), which he must obtain in

the same manner as all other da,mages, in actions personal and mixed, are

obtained, whether the particular estate be expired, or still in being.

CHAPTER XV.

OF SUBTRACTION.

Subtraction, which is the fifth species of injuries affecting a man's

real property, happens when any person who owes any suit, duty, custom,

or service to another, withdraws or neglects to perform it. It differs from

a disseisin, in that this is committed without any denial of the right, coii-

sisting merely of non-performance ; that strikes at the very title of the

party injured, and amounts to an ouster or actual dispossession. Sub-

traction however, being clearly an injury, is remediable by due course of

(a) Law of nisi priiis, 112.

ter, action did not lie for waste against tenant for the statute of Anne exempts all persona
for life or years, or any other tenant coming in from actions for accidental fire in any house,

by agreement of parties, and tenant at will is except in the case of special agreements be-

not within the statute. But if tenant at will tween landlord and tenant. See 14 Geo. III.

stipulates with his lessor to be responsible for c. 78. s. 86. f It was doubled under this sta-

fire by negligence, or for other permissive tute, whether a covenant to repair generally

waste, without doubt an action will lie on such extends to the case of fire, and so becomes an
express agreement. The same observation agreement within the statute ; and therefore,

holds with respect to' tenants for life or years where it is intended that the tenant shall not

before the statute of Glocester ; for though be liable, it has been usual in the covenant for

the law did not make them liable to any action, repairing, expressly to except accidents by
yet it did not restrain them from making them- fire. See Harg. Co. Litt. 57. a. But it is now
selves liable by agreement. At the common settled, that a general unqualified covenant to

law, lessees were not answerable to landlords repair, subjects the tenant to the expense of re-

for accidental or negligent burning ; for as to building. 6 T. R. 650. The tenant at all

fires by accident, it is expressed in Fleta, that events continues liable to pay rent. 3 Anst.

fortuna ignis vel hujusmodi, eventus inopinati 687. 3 Dow. 233. 1 T. R. 310. 4 Taunton,
omnes tenentes excusant ; and lady Shrews- 45. 18 Ves. J. 115.

bury's case is a direct authority to prove that (10) The verdict for the plaintiff, in a writ

tenants are equally excusable for fires by of v/aste, ought to find the place wasted. 2
negligence. Fleta, lib. 1. c. 12. Then came Bingh. R. 262.

the statute of Glocester, which, by making te- (11) See 2 R. S. 335, ^10. A view is un-

nants for life and years liable to waste with* necessary if an issue of fact is joined, unless

out exception, consequently rendered them an- then the court direct it on application of one of

swerable for destruction by fire ; but now by the parties. (Id. <$) 9).

the 6 Ann. c. 31. the ancient law is restored,

t In New-York the act corresponding to the but there is no act similar to 6 Ann. c. 31. or

Statute of Glocester is in 2 R. S. 334, ^ 1, 6z;c. 14 Geo. III. c. 78.

I
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taw : but the remedy diflers according to the nature of the services

;

whether they be due by virtue of any tenure, or by custom only.

I. Fealty, suit of court, and rent, are duties and services usually issuing

and arising rationc tcrnirae^ being the conditions upon which the ancient

lords granted out their lands to their feudatories : whereby it was stipulat-

ed, that they and their heirs should take the oath of fealty or fidelity to

their lord, which was the feodal bond or commune vinculum between lord

and tenant ; that they should do suit, or duly attend and follow the lord's

courts, and there from time to time give their assistance, by serving on ju-

ries, either to decide the property of their neighbours in the court-baron,

or correct their misdemesnors in the court-leet ; and, lastly, that they

should yield to the lord certain annual stated returns, in military attend-

ance, in provisions, in arms, in matters of ornament or pleasure,

in rustic employments or^praedial labours, or (which is instar om- [•231]
nium) in money, which will provide all the rest ; all which are

comprised under the one general name of reditus, return, or rent. And
the subtraction or non-observance of any of these conditions, by neglecting

to swear fealty, to do suit of court, or to render the rent or service reserved,

is an injury to the freehold of the lord, by diminishing and depreciating

the value of his seignory.

The general remedy for all these is by distress ; and it is the only reme-
dy at the common law for the two first of them. The nature of distress-

es, their incidents and consequences, we have before more than once ex-

plained (a) : it may here suffice to remember, that they are a taking of^

beasts, or other personal property, by way of pledge to enforce the per-

formance of something due from the party distreined upon. And for the
most part it is provided that distresses be reasonable and moderate ; but

in the case of distress for fealty or suit of court, no distress can be unrea-
sonable, immoderate, or too large (b) : for this is the only remedy to which
the party aggrieved is entitled, and therefore it ought to be such as is suf-

ficiently compulsory (1) ; and, be it of what value it will, there is no harm
done, especially as it cannot be sold or made away with, but must be re-

stored immediately on satisfaction made. A distress of this nature, that

has no bounds with regard to its quantity, and may be repeated from time
to time, until the stubbornness of the party is conquered, is called a distress

infinite ; which is also used for some other purposes, as in summoning ju-

rors, and the like.

Other remedies for subtraction of rents or services are, 1. By action of*

debt^ for the breach of this express contract, of which enough has been
formerly said. This is the most usual remedy, when recourse is had to
any action at all for the recovery of pecuniary rents, to which species of
render almost all free services are now reduced, since the abolition
of the military tenures. But for a freehold rent, reserved on *a [232]
lease for life, <J-c. no action of debt lay by the common law, during
the continuance of the freehold out of which it issued (c) ; for the law-
would not suffer a real injury to be remedied by an action that was merely
personal However, by the statutes 8 Ann. c. 14. and 5 Geo. III. c. 17.
actions of debt may now be brought at any time to recover such freehold

<•> ?«• m. 8- 148. (c) 1 RoU. Abr. 595.
(ft) Finch, I.. 285.

(1) Allodial tenures being adopted in New-York in place of feudal, fealty and diatrew for
il seem to be abolished. (1 R. 8. 718, 6 3, &c.)

Vol. II. 26
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rents (2). 2. An assise of mort d^ancestor or novel disseisin will lie of rents^

as well as of lands (d) ; if the lord, for the sake of trying the possessory

right, will make it his election to suppose himself ousted or disseised there-

of. This is now seldom heard of; and all other real actions to recover

rents, being in the nature of writs of right, and therefore more dilatory in

their progress, are entirely disused, though not formally abolished by law.

Of this species however is, 3. The writ de consuetudinihus et servitiis, which
lies for the lord against his tenant, who withholds from him the rents and
services due by custom, or tenure, for his land (e). This compels a spe-

cific payment or performance of the rent or service ; and there are also

others, whereby the lOrd shall recover the land itself in lieu of the duty

withheld. As, 4. The writ of cessavit; which lies by the statutes of
Glocester, 6 Edward I. c. 4. and of Westm. 2. 13 Edw. I. c. 21. and 41.

when a man who holds land of a lord by rent or other services, neglects or

ceases to perform his services for two years together ; or where a religious

house hath lands given it, on condition of performing some certain spiritual

service, as reading prayers or giving alms, and neglects it ; in either of

which cases, if the cesser or neglect have continued for two years, the lord

or donor and his heirs shall have a writ of cessavit to recover the land

itself, eo quod tenens infaciendis servitiis per hiennium jam cessavit [f). In

like manner, by the civil law, if a tenant who held lands upon payment
of rent or services, or '^jure emphi/teutico,'" neglected to pay or perform them
per totum triennium, he might be ejected from such emphyteutic lands {g).

But by the statute of Glocester, the cessavit does not lie for lands let upon
fee-farm rents, unless they have lain fresh and uncultivated for

[*233] two years, and there be *not sufficient distress upon the premises ;

or unless the tenant hath so enclosed the land, that the lord can-

not come upon it to distrein (A). For the law prefers the simple and ordi-

nary remedies, by distress or by the actions just now mentioned, to this ex-

traordinary one of forfeiture for a cessavit : and therefore the same statute

of Glocester has provided farther, that upon tender of arrears and damages
before judgment, and giving security for the future performance of the ser-

vices, the process shall be at an end, and the tenant shall retain his land ;

to which the statute of Westm. 2. conforms, so far as may stand with

convenience and reason of law (^). It is easy to observe, that the sta-

tute {k) 4 Geo. II. c. 28. (which permits landlords who have a right of re-

entry for non-payment for rent, to serve an ejectment on their tenants^

when half a year's rent is due, and there is no sufficient distress on the

premises) is in some measure copied from the ancient writ of cessavit :

especially as it may be satisfied and put an end to in a similar manner^

by tender of the rent and costs within six months after. And the same
remedy is, in substance, adopted by statute 11 Geo. 11. c. 19. § 16. (3)

which enacts that where any tenant at rack-rent shall be one year's rent

in arrear, and shall desert the demised premises, leaving the same unculti-

vated or unoccupied, so that no sufficient distress can be had : two justices

of the peace (after notice affixed on the premises for foiu:teen days without

(d) F. N. B. 195. (A) F. N. B. 209. 2 Inst. 298.

(e) Ibid. 151. (i) 2 Inst. 401. 460.

(/) Ibid. 208. (k) See pag. 206.

ig) Cod. 4. 66. 2,

(2) See 1 R, S. 747, i) 19. rent is in arrear, and although, no right of re-

(3) And see by 57 Geo. III. c. 52. which entry be reserved,

gives similar power, though only half a year'*
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effect) may give the landlord possession thereof, and thenceforth the lease

shall be void. 5. There is also anotlier very effectual remedy, which

takes place when the tenant upon a writ of assise for rent, or on a reple-

vin, disowns or disclaims his tenure, whereby the lord loses his verdict

:

in which case the lord may have a writ of right, siir disclaimer^ grounded

on this denial of tenure ; and shall upon proof of the tenure, recover back

the land itself so holden, as a punishment to the tenant for such his false

disclaimer (/). This piece of retaliating justice, whereby the tenant who
endeavours to defraud his lord is himself deprived of the estate,

as it evidently proceeds upon feodal principles, *so it is expressly [•234]

to' be met with in the feodal constitutions (m) :
" vasallus, qui abne-

gavit feudum ejusve conditionem, exspoliabitur"

And, as on the one hand the ancient law provided these several reme-

dies to obviate the knavery and punish the ingratitude of the tenant, so on

the other hand it was equally careful to redress the oppression of the lord

;

by furnishing, 1. The writ of n^ injuste vexes (ji)\ which is an ancient

writ founded on that chapter (o) of magna carta, which prohibits distresses

for greater services than are really due to the lord ; being itself of the pro-

hibitory kind, and yet in the nature of a writ of right (p) (4). It lies,

where the tenant in fee-simple and his ancestors have held of the lord by
certain services ; and the lord hath ordained seisin of more or greater ser-

vices, by the inadvertent payment or performance of them by the tenant

himself. Here the tenant cannot in an avowry avoid the lord's possessory

right, because of the seisin given by his own hands ; but is driven to this

writ, to devest the lord's possession, and establish the mere right of pro-

perty, by ascertaining the services, and reducing them to their proper

standard. But this writ does not lie for tenant in tail ; for he may avoid

such seisin of the lord, obtained from the payment of his ancestors, by
plea to an avowry in replevin {q). 2. The writ o{ mesne, de medio ; which
is also in the nature of a writ of right (r), and lies, when upon a subinfeu-

dation the mesne, or middle lord [s), suffers his under-tenant, or tenant pa-
ravail, to be distreined upon by the lord paramount, for the rent due to him
from the mesne lord (t). And in such case the tenant shall have judg-

ment to be acquitted (or indemnified) by the mesne lord ; and if he makes
default therein, or does not appear originally to the tenant's writ, he shall

be forejudged of his mesmlty, and the tenant shall hold immediately of

the lord paramount himseir(M) (5).

*II. Thus far of the remedies for subtraction of rents or other [*235]
8er^'ices due by tenure. There are also other services due by an-

cient custom and prescription only. Such is that of doing suit to another's

mill : where the persons, resident in a particular place, by usage time out

of mind have been accustomed to grind their com at a certain mill ; and
afterwards any of them go to another mill, and withdraw their suit (their

secta, a sequendo) from the ancient mill. This is not only a 'damage, but

(/) Finch, L. 270,271. («) F. N. B. 11. 2 Inst. 21.
(m) Feud. I. 2, t. ». (r) Booth, 130.
(n) F. N. B. 10. (,) See book II. ch. 5. pag. 59, 60.
(o) c. 10. ^t) F. N. B. 135.

(p) Booth, 126. («) 2 Inst. 374.

(4) At common law an a

'

(5) The ancient remedies mentioned in this

may be supported by a ten.i: and the two succeeding sections seem to exist

agaiost a landlord for distra; ; no longer in New-York. (2 R. S. 343, «J
24).

than is due, and that is now \he u^uai remedy. As to the modem remedies, see 2 R. S. 505, ^
2 Chitty on PL 4th ed. 719. 30, p. 512, ^ 24, &c.
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an injury, to the owner ; because this prescription might have a very rea-

sonable foundation ; viz. upon the erection of such mill by the ancestors

of the owner for the convenience of the inhabitants, on condition, that when
erected, they should all grind their corn there only. And for this injury

the owner shall have a writ de secta ad molendinum (w), commanding the

defendant to do his suit at that mill, quam ad illudfacere debet, et solet, or

shew good cause to the contrary : in which action the validity of the pre-

scription may be tried, and if it be found for the owner, he shall recover

damages against the defendant [x). In like manner, and for like rea-

sons, the register (y) will inform us, that a man may have a writ of secta

adfurnum, secta ad torrale, et ad omnia alia hujusmodi ; for suit due to his

furnum, his public oven or bakehouse ; or to his torrale, his kiln, or malt-

house ; when a person's ancestors have erected a convenience of that sort

for the benefit of the neighbourhood, upon an agreement (proved by im-

memorial custom) that all the inhabitants should use and resort to it when
erected. But besides these special remedies for subtractions, to compel

the specific performance of the service due by custom : an action on the

case will also lie for all of them, to repair the party injured in damages (6)»

And thus much for the injury of subtraction.

CHAPTER XVI.

OF DISTURBANCE (1).

The sixth and last species of real injuries is that of disturbance ; which
is usually a wrong done to some incorporeal hereditament, by hindering or

disquieting the owners in their regular and lawful enjoyment of it (a). I

shall consider five sorts of this injury ; viz. 1 . Disturbance o^franchises.

2. Disturbance of common. 3. Disturbance of ways. 4. Disturbance of

tenure. 5. Disturbance of pa^rona^e (2),

I. Disturbance oi franchises happens when a man has the franchise of

holding a court-leet, of keeping a fair or marl^t, of free-warren, of taking

toll, of seizing waifs or estrays, or (in short) any other species of franchise

whatsoever ; and he is disturbed or incommoded in the lawful exercise

thereof. As if another, by distress, menaces, or persuasions, prevails upon
the suitors not to appear at my court ; or obstructs the passage to my fair

or market ; or hunts in my free-warren ; or refuses to pay me the accus-

tomed toll ; or hinders me from seizing the waif or estray, whereby it

escapes or is carried out of my liberty ; in every case of this kind, all

which it is impossible here to recite or suggest, there is an injury done to

the legal owner ; his property is damnified ; and the profits arising from

(w) F. N. B. 123. (y) fol. 153,
(x) Co. Entr. 461. (a) Finch, L. 187,

(6) This is now the only action in use for the Case for a Disturbance, and Qtiare Im-
most of the injuries specified in this chapter

;

pedit, D.
the ancient appropriate writs having become (2) The first and last of these divisions are
obsolete. See further, 2 Saund. 113. b. inapplicable to New-York.

(I) See in general, Com. Dig. Action upon
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such his franchise are diminished. To remedy which, as the law

has given no other writ, he is •therefore entitled to sue for da- [*237]

mages by a special action on the case: or, in case of toll, may take

a distress if he pleases (/>).

II. The disturbance of common comes next to be considered (3); where

any act is done, by which the rigjit of another to his common is incoqi-

moded or diminished. This may happen, in the first place, where one

who hath no right of common, puts his cattle into the land ; and there-

by robs the cattle of the commoners of their respective shares of the pas-

ture. Or if one, who hath a right of common, puts in cattle which are

not commonable, as hogs and goats ; which amounts to the same incon-

venience. But the lord of the soil may (by custom or prescription, but not

without) put a stranger's cattle into the common (c) ; and also, by a like

prescription for common appurtenant, cattle that are not commonable may
be put into the common {d). The lord also of the soil may justify mak-

ing burrows therein, and putting in rabbits, so as they do not increase to

so large a number as totally to destroy the common (c). But in general,

in case the beasts of a stranger, or the uncommon able cattle of a com-

moner, be found upon the land, the lord or any of the commoners may
distrein them damage-feasant (/) : or the commoner may bring an action

on the case to recover damages, provided the injury done be any thing

considerable : so that he may lay his action with a per quod, or allege that

thereby he was deprived of his common. But for a trivial trespass the

commoner has no action : but the lord of the soil only, for the entry and
trespass committed (g) (4).

Another disturbance of common is by surcharging it ; or putting more
cattle therein than the pasture and herbage will sustain, or the party hath

a right to do. In this case he that surcharges does an injury to the rest

of the owners, by depriving them of their respective' portions, or

at least *contracting them into a smaller compass. This iinury [*238]

(J) Cro. Eliz. 558. (e) Cro. Eliz. 876. Cro. Jac. 195. Lutw. 108.

(c) 1 RoU. Abr. 396. (/) 9 Rep. 112.

(d) Co. Litt. 122. (g) Ibid.

(3) As to rights of common in genefSl, see the abridgment of the right was inconsidera-

ante. 2 l)ook, 32 to 35. bie. 1 M'Cleland's Rep. 373. One farthing

(4J
If cattle escape into the common, and damages will sustain the verdict in such case.

ate driven out by the owner as soon as he has lb. and 2 East, 154. It has been held, that a
notice, though the lord may have his action of claim of common for all the plaintiff's cattle

trespass, yet the commoner cannot bring his levant and couchant on his land, was supported
action upon the case, because sufficient feed- by evidence of a custom for all the occupiers
ing still remains for him. But if cattle are of a large common field to turn cattle into the
permitted to depasture the common, whether whole field when the corn was taken off, the
they Ijelong to a stranger, or are the supemu- number of cattle being regulated by the ex-
merary cattle of a commoner, an action lies

;
tent, and not the produce of each man's land

and it is not necessar>' to prove specific inju- in the field, although the cattle were not ae-
ry, for the right of the commoner is injured tually maintained on such land during the
by such an act, and if permitted, the wrong- winter. 1 B. & A. 706. In an action for dis-

docr might gain a right by repeated acts of en- turbance of common, where the plaintiff stated
croachment. 2 Bla. Rep. 1233. 4 T. R. 71. that he was possessed of a messuage and land,

2 East, 154. 1 Saund. 346. b. And where by reason whereof he was entitled to the
A., being possessed of a portion of a lammas right of common, and it appeared on the trial

field over which a right of common exiijted that he was possessed of land only, it was
part of the year, look down the customary held that the allegation was divisible, and the

post and rail fence, containing gaps through plaintiff entitled to damages pro tanto. 2 B.
which the commoner's cattle might pass, & A. 360. See 15 East, 115. The declara-

and built a icall with a single doorway, at tion must in all cases allege, that the plaintiff

which they might enter and return, it was held thereby could not use his common in so ample
"that this was a disturbance of the common a manner as he ought to have done. 9 Co.

right, and aa action was maintainable, though 113. a.
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by surcharging can properly speaking only happen, where the com-
mon is appendant or appurtenant (h), and of course limitable by law ; or

where, when in gross, it is expressly limited and certain ; for where a

man hath common in gross, sans nombre or without stint, he cannot be a

surcharger. However, even where a man is said to have common with-

out stint, still there must be left sufficient for the lord's own beasts (i) ; for

the law will not suppose that, at the original grant of the common, the

lord meant to exclude himself (5).

The usual remedies, for surcharging the common, are either by dis-

treining so many of the beasts as are above the number allowed, or else

by an action of trespass, both which may be had by the lord : or lastly,

by a special action on the case for damages ; in which any commoner may
be plaintiff (7). But the ancient and most effectual m^ethod of proceeding

is by writ of admeasurement of pasture. This lies either where a common
appurtenant or in gross is certain as to number, or where a man has com-

mon appendant or appurtenant to his land, the quantity of which com-

mon has never yet been ascertained. In either of these cases, as well the

lord, as any of the commoners, is entitled to this writ of admeasurement

;

which is one of those writs that are. called vicontiel (k), being directed to

the sheriff (vicecomiti), and not to be returned to any superior court, till

finally executed by him. It recites a complaint, that the defendant hath

surcharged, superoneravit, the common : and therefore commands the sheriff

to admeasure and apportion it ; that the defendant may not have more than

belongs to him, and that the plaintiff may have his rightful share. Ax-d

upon this suit all the commoners shall be admeasured, as well those who
have not, as those who have surcharged the common ; as well the plaintiff

as the defendant (/). The execution of this writ must be by a

[*239] jury of twelve men, who are upon their *oaths to ascertain, un-

der the superintendance of the sheriff, what and how many cattle

^ach commoner is entitled to feed. And the rule for this admeasurement
is generally understood to be, that the commoner shall not turn more cattle

upon the common, than are sufficient to manure and stock the land to

which his right of common is annexed ; or, as our ancient law expressed

it, such cattle only as are levant and couchant upon his tenement (m) : which
being a thing uncertain before admeasurement, has frequently, though er-

roneously, occasioned this unmeasured right of common to be called a com-
mon without stint or sans nombre (n) ; a thing which, though possible in

law (0), does in fact very rarely exist (6).

<A) See book 11. ch. 3. (I) F. N. B. 125.

(i) 1 RoU. Abr. 399. (m) Bro. Abr. t. prescription, 28.

U) Freem. 273. (n) Hardr. 117.

(k) 2 Inst. 369. Finch, L. 314. (o) Lord Raym. 407.

(5) The modem doctrine upon this subject strained, together with the commoners, from
is somewhat different, for it is now held, that using the common at all during a part of the

a prescription for a sole and several pasture, year. 1 Saund. 353. n. (2). See also 2 H.
&c. in exclusion of the owner of the soil for Bl. 4. And it is said to have been clearly

the whole year, is good, 2 Lev. 2. Pollexf. 13. held, that the commoners may prescribe to

1 Mod. 74. for it does not exclude the lord have common in exclusion of the lord for a

from all the profits of the soil, as he is entitled part of the year. 2 Roll. Abr. 267. L. pi. 1.

to the mines, trees, and quarries. And though (6) The lord may distrain not only the cat-

a man cannot prescribe to have common eo tie of a stranger, but also so many of a com-
nomine for the whole year in exclusion of the moner's cattle as surcharge the common. 2
lord, 1 Lev. 268. 1 Vent. 395, still the lord Bla. R. 818. Willes, 638. A commoner can

may, by custom, be restrained to a qualified only distrain the cattle of a stranger, 1 Roll,

right of common during a part of the year. Ab. 320. 405. pi. 5. Yelv. 104. and not of the

Yelv. 129. And it is said the lord may be re- lord, 2 Buls. 117; nor where a commoner
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If, after the admoasurenient has thus ascertained the right, the same
defendant surcharges the common again, the j)laintifV may have a writ of

second surcharge, dc secunda supcronerationr., which is given hy the statute

Westm. 2. 13 Edw. I. c. 8. and thereby the sheriH' is directed to inquire

by a jury, whether the defendant has in fact again surcharged the common
contrary to the tenure of the last admeasurement : and if he has, he shall

then forfeit to the king the supernumerary cattle put in, and also shall pay
damages to the plaintiff (p). This process seems highly equitable : for

the first offence is held to be committed through mere inadvertence, and

therefore there are no damages or forfeiture on the first writ, which was only

to ascertain the right which was disputed : but the second offence is a wil-

ful contempt and injustice ; and therefore punished very properly with not

only damages, but also forfeiture. And herein the right, being once settled,

is never again disputed ; but only the fact is tried, whether there be any

second surcharge or no : which gives this neglected proceeding a great ad-

vantage over the modern method, by action on the case, wherein the quan-

tum of common belonging to the defendant must be proved upon every

fresh trial, for every repeated offence (7).

•There is yet another disturbance of common, when the owner [*240]

of the land, or other person, so encloses or otherwise obstructs it,

that the commoner is precluded from enjoying the benefit to which he is

by law entitled. This may be done, either by erecting fences, ©r by dri-

ving the cattle off the land, or by ploughing up the soil of the common {q).

Or it may be done by erecting a warren therein, and stocking it with rab-

bits in such quantities, that they devour the whole herbage, and thereby

destroy the common. For in such case, though the commoner may not

destroy the rabbits, yet the law looks upon this as an injurious disturbance

of his right, and has given him his remedy by action against the own-
er (r) (8). This kind of disturbance does indeed amount to a disseisin,

and if the commoner chooses to consider it in that light, the law has given

him an assise of novel-disseisin, against the lord, to recover the possession

of his common {s). Or it has given a writ of quod permittat, against any
stranger, as well as the owner of the land, in case of such a disturbance

to the plaintiff as amounts to a total deprivation of his common ; where-
by the defendant shall be compelled to permit the plaintiff to enjoy his

(p) F. N. B. 126. 2 Inst. 370. (r) Cro. Jac. 195.

iq) Cro. EUz. 198. (j) F. N. B. 179.

overcharges the common, by putting in cattle tained a specific injury. For the lord is enti-
that are not levant and couchant, can another tied to what remains of the crass, and there-
commoner di.strain the surplus, at least be- fore may consume it himself, or license an-
fore admeasurement. 3 Wils. 287. 2 Lutw. other to depasture it. 4 T. R, 73. 2 Mod. 6.
1238. 4 Burr. 2426. But where the right of Willes, 619.
common is limited to a certain number of cattle, (7) In New-York these ancient actions seem
without any relation to the quantity of land to be abolished, (2 R. S. 343, i} 24.) as well a»
which the commoner possesses, and he puts the other real actions mentioned in this chap-
in a greater number, perhaps another com- ter: the actions on the case, however, stiU
moner may distrain the 8unemumerar>- cattle, remain.
4 Burr. 2431. It seems clear that a claim of (8) It is the policy of the law not to allow
common pleaded by an inhabitant, a.s an inha- commoners to abate, except only in few cases,
bitant merely, is bad ; it must be pleaded for an action will best ascertain the just mea-
either in the name of a corporation for the sure of tlic damage sustained. But if the
benefit of the inhabitants, or in a que estate, lord erect a wall, gate, hedge, or fence round
6 Co. 69. b. 4 T. R. 717. 1 Saund. 346. f. the common, to prevent the commoner's cattle
n- (g)- But if the defendant be lord of the from going into the common, the commoner
manor, or one who puts his cattle on the com- may abate the erection, because it is incon-
mon with the lord's licence, the commoner sistent with the grant. 1 Burr. 259. 6 T. R-
cajuoot maintain aa action, unless he has sus- 485.
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common as he ought (t). But if the commoner does not choose to bfin^

a real action to recover seisin, or to try the right, he may (which is the

easier and more usual way) bring an action on the case for his damages,
instead of an assise or a quod permittat [u).

There are cases indeed, in which the lord may enclose and abridge the

common ; for which, as they are no injury to any one, so no one is entitled

to any remedy. For it is provided by the statute of Merton, 20 Hen. III.

c. 4. that the lord may approve, that is, enclose and convert to the uses of

husbandry (which is a melioration or approvement), any waste grounds,

woods, or pastures, in which his tenants have common appendant

[*241] to their estates
;
provided he leaves *sufficient common to his

tenants, according to the proportion of their land (9). And
this is extremely reasonable : for it would be very hard if the lord, whose
ancestors granted out these estates to which the commons are appendant,

should be precluded from making what advantage he can of the rest of

his manor; provided such advantage and improvement be no way dero-

gatory from the former grants. The statute Westm. 2. 13 Edw. I. c. 46.

extends this liberty of approving, in like manner, against all others that

have common appurtenant, or in gross, as well as against the tenants of

the lord, who have their common appendant; and farther enacts, that no
assise of novel-disseisin, for common, shall lie against a lord for erecting

on the common any windmill, sheephouse, or other necessary buildings

therein specified : which, sir Edward Coke says (w), are only put as ex-

amples ; and that any other necessary improvements may be made by the

lord, though in reality they abridge the common, and make it less sufficient

for the commoners. And lastly by statute 29 Gfeo. II. c. 36. and 31 Geo.

II. c. 41. it is particularly enacted, that any lords of wastes and commons,
w^th the consent of the major part, in number and value, of the common-
ers, may e:i( lose any part thereof, for the growth of timber and under-

wood (10), (il).

III. The third species of disturbance, that of ways [12), is very similar

in its nature to the last : it principally happening when a person, who
hath a right to a way over another's grounds, by grant or prescription, is

obstructed by enclosures, or other obstacles, or by ploughing across it ; by
which means he cannot enjoy his right of way, or at least not in so com-
modious a manner as he might have done. If this be a way annexed to

(t) Finch, L. 275. F. N. B. 123. (w) 2 Inst. 476.

(m) Cro. Jac. 195,

(9) See 2 book, p 34. notes. part of the soil for building, if the exercise of

(10) As the lord may approve, leaving a the right be immemorial. 5T. R. 417. n. But
sufficiency of common, the commoner abates a custom for the lord to grant leases of the

an erection at the peril of an action. A per- waste, without restriction, is bad in point of
son seised in fee of the waste may approve, law. 3 B. & A. 153.

although he be not lord. 3 T. R. 445. But The cultivation of common lands, and the

there can be no approvement against the te- enclosure and management of them, are now
nants of a manor, who have a right to dig carried on under private acts of parliament,

gravel in the wastes, and take estovers, 2 T. subject to, and adopting the regulations laid

R. 391. nor against common of turbary. 1 down in, the 13 Geo. III. c. 81. and 41 Geo.
Taunt. 435. And although the lord may ap- III. c. 109. which are incorporated into all

prove against common of pasture, by 20 H. special enclosure acts.

III. c. 4. 5 T. R. 441, yet there may be other (11) Common of pasture of lands is left in

rights of common against which he cannot ap- New-York without any statutory provisions

prove. 6 T. R. 741. A custom for tenants to similar to those mentioned in the text,

approve by the lord's consent, and by present- (12) As to private ways in general, see an-

ment of the homage, does not restrain the te, 2 book, 35 to 37. Also Com. Dig. title

lord's right to approve. 2 T. R. 392. (n). The Chemin.
lord may, with consent of the homage, grant
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Kis estate, and the obstniction is made by the tenant of the land, this

brings it to another species of injury ; for it is then a nusance, for which
an assise will lie, as mentioned in a former chapter {z). But if the right

of way, thus obstructed by the tenant, be only in gross (that is, an-

nexed to a man's person and unconnected with any lands or •tene- [^242]
ments), or if the obstruction of a way belonging to an house or

land is made by a stranger, it is then in either case merely a disturbance :

for the obstruction of a way in gross is no detriment to any lauds or tene-

ments, and therefore does not fall under the legal notion of a nusance,
which must be laid, ad nocumentum liberi tcnementi [y) ; and the obstruction

of it by a stranger can never tend to put the right of way in dispute : the

remedy therefore for these disturbances is not by assise or any real action,

but by the universal remedy of action on the case to recover damages [z).

IV. The fourth species of disturbance is that of disturbance of tenure

^

or breaking that connexion which subsists between the lord and his tenant,

and to which the law pays so high a regard, that it will not suffer it to be
wantonly dissolved by the act of a third person. To have an estate well

tenanted is an advantage that every landlord must be very sensible of

;

and therefore the driving away of a tenant from off his estate is an injury

of no small consequence. So that if there be a tenant at will of any lands

or tenements, and a stranger either by menaces and threats, or by unlaw-
ful distresses, or by fraud and circumvention, or other means, contrives to

drive him away, or inveigle him to leave his tenancy, this the law very
justly construes to be a wrong and injury to the lord (a), and gives him a
reparation in damages against the offender by a special action on the case.

V. The fifth and last species of disturbance, but by far the most con-
siderable, is that of disturbance of patronage (13) ; which is an hindrance
or obstruction of a patron to present his clerk to a benefice.

This injury was distinguished at common law from another species of
injury, caUed usurpation ; which is an absolute ouster or dispossession of
the patron, and happens when a stranger, that hath no right,

presenteth a clerk, and he is thereupon *admitted and insti- [•243]
tuted (b). In which case, of usurpation, the patron lost by the
common law not only his turn of presenting pro hac vice, but also the ab-
solute and perpetual inheritance of the advowson, so that he could not pre-
sent again upon the next avoidance, unless in the mean time he recovered
his right by a real action, viz. a writ of right of advowson (c). The rea-
son given for his losing the present turn, and not ejecting the usurper's
clerk, was that the final intent of the law in creating this species of pro-
perty being to have a fit pergon to celebrate divine service, it preferred the
peace of the church (provided a clerk were once admitted and instituted)
to the right of any patron whatever (14). And the patron also lost the

(X) Ch. 13, p 218. (a) Hal. Anal. c. 40. 1 RoU. Abr. 108.
y f/ ^- ^i^ii „ ,,. ,

(*) Co. LiU. 227.
«) Hale on P. N. B. 185. Lut. 111. 119. (c) 6 Rep. 49.

(13) See in general, Mirehouse on Advow- sion and institution, came in by a judicial act,
sons, and antr, 2 U.,k 22. notes 3, 5, 6, as to and the law presumes that the bishop who has

Jrri*^"^
'

'*"' ^^- ^^*^ ^*^^ °^ ^^^ ^°"^* °f ^^ "'"^^^ ^i'* diocese,
(14) Ami if^ peace of the for which he shall answer at his fearful and

church to ihi * '^'rons, was final account (in respect of which he ought to
held to prevail in a ;,y regard keep and defend them against aU heretics, and
to infancy, covertii; -v.- disabi- schismatics, and other ministers of the devil),
hty of the patron, t or il w;is a maxim of the will not do or assent to any wrong to be done

law, '• that he who came in by admis- to their patronages, which ia of their earthly
Vol. II. 27
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inheritance of his advowson, unless he recovered it in a writ of right, he-

cause by such usurpation he was put out of possession of his advowson,

as much as when by actual entry and ouster he is disseised of lands or

houses ; since the only possession, of which an advowson is capable, i»

by actual presentation and admission of one's clerk. As, therefore, when
the clerk was once instituted (except in the case of the king, where he

must also be inducted) (d) the church became absolutely full ; so the

usurper by such plenarty, arising from his own presentation, became in

fact seised of the advowson : which seisin it was impossible for the true

patron to remove by any possessory action, or other means, during the ple-

narty or fulness of the church ; and when it became void afresh, he could

not then present, since another had the right of possession. The only

remedy therefore, which the patron had left, was to try the mere right in

a writ of right of advowson ; which is a peculiar writ of right, framed for

this special purpose, but in every other respect corresponding with other

writs of right (e) : and if a^ man recovered therein, he regained the pos-

session of his advowson, and was entitled to present at the next avoid-

ance (/). But in order to such recovery he must allege a presentation in

himself or some of his ancestors, which proves him or them to have been

once in possession : for, as a grant of the advowson, during the

[*244] fullness of church, conveys *no manner of possession for the

present, therefore a purchasor, until he hath presented, hath no
actual seisin whereon to ground a writ of right (g). Thus stood the com-
mon law.

But, bishops in ancient times, either by carelessness or collusion, fre-

quently instituting clerks upon the presentation of usurpers, and thereby

defrauding the real patrons of their right of possession, it was in substance

enacted by statute Westm. 2. 13 Edw. I. c. 5. § 2. that if a posses-

sory action be brought within six months after the avoidance, the pa-

tron shall (notwithstanding such usurpation and institution) recover that

very presentation ; which gives back to him the seisin of the advow-
son. Yet still, if the true patron omitted to bring his action within six

months, the seisin was gained by the usurper, and the patron, to recover

it, was driven to the long and hazardous process of a writ of right. To
remedy which it was farther enacted by statute 7 Ann. c. 18. that na
usurpation shall displace the estate or interest of the patron, or turn it to

a mere right ; but that the true patron may present upon the next avoid-

ance, as if no such usurpation had happened. So that the title of usurpa-

tion is now much narrowed, and the law stands upon this reasonable foun-

dation : that if a stranger usurps my presentation, and I do not pursue

my right within six months, I shall lose that turn without remedy, for the

peace of the church, and as a punishment for my own negligence ; but

that turn is the only one I shall lose thereby. Usurpation now gains no
right to the usurper, with regard to any future avoidance, but only to the

present vacancy : it cannot indeed be remedied after six months are past

;

but, during those six months, it is only a species of disturbance.

Disturbers of a right of advowson may therefore be these three persons ;

the pseudo-patron, his clerk, and the ordinary ; the pretended patron, by

{d) 6 Rep. 49. (/) lUd. 36.

(e) F. N. B. 30. {g) 2 Inst. 357.

possession ; but if the church be litigious, jure patronatus, and so do right,'* 6 Coke,

that he will inform himself of the truth by a 49.
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Jiresenling to a church to which he has no ri^ht, and thereby making it

iiigious or disputable ; the clerk, by demanding or obtaining insti-

tution •which tends to and promotes the same inconvenience ; and [•245]

the ordinary, by refusing to admit the real patron's clerk, or ad-

mitting the clerk of the pretender. These disturbances are vexatious and
injurious to him who hath the right : and therefore, if he be not wanting

to himself, the law (besides the writ of right of advowson, which is a final

and conclusive remedy) hath given him two inferior possessory actions for

his relief; an assise of darrein presentment^ and a writ of quare impedit ; in

which the patron is always the plaintiff, and not the clerk. For the law
supposes the injury to be offered to him only, by obstructing or refusing the

admission of his nominee ; and not to the clerk, who hath no right in him
till institution, and of course can suffer no injury.

1. An assise of darrein presentment, or last presentation, lies when a

man, or his ancestors, under whom he claims, have presented a clerk to

a benefice, who is instituted ; and afterwards upon the next avoidance a

stranger presents a clerk, and thereby disturbs him that is the real patron.

In which case the patron shall have this writ (h) directed to the sheriff

to summon an assise or jurj-, to inquire who was the last patron that

presented to the church now vacant, of which the plaintiff complains

that he is deforced by the defendant : and, according as the assise de-

termines that question, a writ shall issue to the bishop ; to institute the

clerk of that patron, in whose favour the determination is made, and
also to give damages, in pursuance of statute Westm. 2. 13 Edw. I. c.

5. This question, it is to be observed, was, before the statute 7 Ann. be-

fore mentioned, entirely conclusive, as between the patron or his heirs and
a stranger : for, till then, the full possession of the advowson was in him
who presented last and his heirs : unless, since that presentation, the clerk

had been evicted within six months, or the rightful patron had recovered
the advowson in a writ of right ; which is a title superior to all others.

But that statute having given a right to any person to bring a quare impe-

dit, and to recover (if his title be good) notwithstanding the last

presentation, by whomsoever *made ; assises of darrein present- [*246]
ment, now not being in any wise conclusive, have been totally dis-

used, as indeed they began to be before ; a quare impedit being more ge-

neral, and therefore a more usual action. For the assise of darrein present-

ment lies only where a man has an advowson by descent from his ances-
tors ; but the writ of quare impedit is equally remediable whether a man
claims title by descent or by purchase (i).

2. I proceed therefore, secondly, to inquire into the nature (k) of a writ
of quare impedit, now the only action used in case of the disturbance of
patronage : and shall first premise the usual proceedings previous to the
bringing of the writ.

Upon the vacancy of a living, the patron, we know, is bound to present
within six calendar months (I), otherwise it will lapse to the bishop. But
if the presentation be made within that time, the bishop is bound to admit
and institute the clerk, if found sufficient (m) ; unless the church be full,

or there be notice of any litigation. For if any opposition be intended, it

is usual for each party to enter a caveat with the bishop, to prevent his in-

stitution of his antagonist's clerk. An institution after a caveat entered is

<*) J;
N. B. 31. (/) See book II. ch. 18.

(l\ V^h ^-
,. « - <•«) See book I. ch. II.

<A} Sm BotweU's MM, 6 Rep. 48.
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void by the ecclesiastical law (n) ; but this the temporal courts pay no
regard to, and look upon a caveat as a mere nullity (o). But if two pre-

sentations be offered to the bishop upon the same avoidance, the church is

then said to become litigious ; and, if nothing farther be done, the bishop

may suspend the admission of either, and suffer a lapse to incur. Yet if

the patron or clerk on either side request him to award a,juspatro7iatus, he
is bound to do it. A jus patronatus is a commission from the bishop, direct-

ed usually to his chancellor and others of con^petent learning : who are to

summon a jury of six clergymen and six laymen, to inquire into

[*247] and examine who is the *rightful patron {p) ; and if, upon such

inquiry made and certificate thereof returned to the commis-
sioners, he admits and institutes the clerk of that patron whom they return

as the true one, the bishop secures himself at all events from being a dis-

turber, whatever proceedings may be had afterwards in the temporal

courts.

The clerk refused by the bishop may also have a remedy against him in

the spiritual court, denominated a duplex querela [q) : which is a complaint

in the nature of an appeal from the ordinary to his next immediate superior ;

as from a bishop to the archbishop, or from an archbishop to the delegates :

and if the superior court adjudges the cause of refusal to be insufficient, it

will grant institution to the appellant.

Thus far matters may go on in the mere ecclesiastical course ; but in

contested presentations th«y seldom go so far : for, upon the first delay or

refusal of the bishop to admit his clerk, the patron usually brings his writ

of quare impedit against the bishop, for the temporal injury done to his pro-

perty, in disturbing him in his presentation. And, if the delay arises from

the bishop alone, as upon pretence of incapacity, or the like, then he only

is named in the writ ; but if there be another presentation set up, then the

pretended patron and his clerk are also joined in the action ; or it may be

brought against the patron and clerk, leaving out the bishop ; or against

the patron only. But it is most advisable to bring it against all three : for

if the bishop be left out, and the suit be not determined till the six months
are past, the bishop is entitled to present by lapse ; for he is not party to

the suit (r) ; but, if he be named, no lapse can possibly accrue till the right

is determined. If the patron be left out, and the writ be brought only

against the bishop and the clerk, the suit is of no effect, and the writ shall

abate (s) ; for the right of the patron is the principal question in

[*248] the cause (t). If the *clerk be left out, arid has received institu-

tion before the action brought (as is sometimes the case), the pa-

tron by this suit may recover his right of patronage, but not the present

turn ; for he cannot have judgment to remove the clerk, unless he be made
a defendant, and party to the suit, to hear what he can allege against it.

For which reason it is the safer way to insert all three in the writ.

The writ of quare impedit (u) commands the disturbers, the bishop, the

pseudo-patron, and his clerk, to permit the plaintiff to present a proper

person (without specifying the particular clerk) to such a vacant church,

which pertains to his patronage ; and which the defendants, as he alleges,

do obstruct ; and unless they so do, then that they appear in court to shew
the reason why they hinder him.

(«) 1 Bum. 207. (r) Cro. Jac. 98.

(0) 1 Roll, Rep. 191. (s) Hob. 316.

ip) 1 Bum. 16, 17. (<) 7 Rep. 25.

(2) Ibid, 113. («) F. N. B. 32.
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Immodiately on the suinp out of the quare impedit^ if the plaintiff sus-

pects that the bishop will atlinit the defendant's or any other clerk, pending

the suit, he may have a prohibitory writ, called a ne admittas [w) ; which

recites the contention begun in the king's courts, and forbi(|^ the bishop to

admit any clerk whatso(^ver till such contention be determined. And if

the bishop doth, after the receipt of tliis writ, admit any person, even

though the patron's right may have been found in a jnrc patronatus, then

the plaintiff, after he has obtained judgment in the quare impedit, may re-

move the incumbent, if the clerk of a stranger, by writ of scire facias {x):

and shall have a special action against the bishop, called a quare incum-

bravit; to recover the presentation, and also satisfaction in damages for the

injury done him by incumbering the church with a clerk, pending the suit,

and after the 7ie admittas received (y). But if the bishop has incumbered

the church by instituting the clerk, before the ne admittas issued, no quare

incttmhravit lies : for the bishop hath no legal notice, till the writ

of ne admittas is served upon *him(15). The patron is there- [*249]

fore left to his quare impedit merely ; which, as was before observed,

now Ues (since the statute of Westm. 2.) as well upon a recent usurpation

within six months past, as upon a disturbance without any usurpation

had.

In the proceedings upon a quare impedit, the plaintiff must set out his

title at length, and prove at least one presentation in himself, his ancestors,

or those under whom he claims ; for he must recover by the strength of

his own right, and not by the weakness of the defendant's (z) : and he
must also shew a disturbance before the action brought (a). Upon this

the bishop and the clerk usually disclaim all title : save only, the one as

ordinary, to admit and institute ; and the other as presentee of the patron,

who is left to defend his own right. And upon failure of the plaintiff in

making out his own title, the defendant is put upon the proof of his, in or-

der to obtain judgment for himself, if needful. But if the right be found

for the plaintiff, on the trial, three farther points are also to be inquired : 1

.

If the church be full, and, if full, then of whose presentation : for if it be of

the defendant's presentation, then the clerk is removable by writ brought

in due time. 2. Of what value the living is : and this in order to assess

the damages which are directed to be given by the statute of Westm. 2.

3. In case of plenarty upon an usurpation, whether six calendar (h) months
have passed between the avoidance and the time of bringing the action

:

for then it would not be within the statute, which permits an usurpation to

be devested by a quare impedit, brought infra tempus semestre. So that ple-

narty is still a sufficient bar in an action of quare impedit, brought above
six months after the vacancy happens ; as it was 'universally by the com-
mon law, however early the action was commenced.

If it be found that the plaintiff hath the right, and hath com-
menced his action in due time, then he shall have *judgment to [*250]
recover the presentation ; and, if the church be full by institution

of any clerk, to remove him : unless it were filled pendente lite by lapse to

(10) F. N. B. 37. {,) Vangh. 7, 8.

(x) 2 Sid. 94. (a) Hob. 199.

(y) F.N. B. 48. (i) 2 Inst. 361.

(15) Yet it is said, that if the bishop incum- N. N. HI a, cited, Com. Dig. Quare Incum-
bere when no <{vuvre impedit is pending, and no bravit.

debate for the church, qyua-t incvunbravit lies.
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the ordinary, he not being party to the suit ; in which case the plaintiff

loses his presentation pro hac vice, but shall recover two years' full value of

the church from the defendant the pretended patron, as a satisfaction for

the turn lost 1^ his disturbance ; or, in case of insolvency, the defendant

shall be imprisoned for two years (c). But if the church reniains still void

at the end of the suit, then whichever party the presentation is found to

belong to, whether plaintiff or defendant, shall have a writ directed to the

bishop ad admittendum clericum (d), reciting^ the judgment of the court, and

ordering him to admit and institute the clerk of the prevailing party ; and,

if upon this order he does not admit him, the patron may sue the bishop in

a writ of quare non admissit (e), and recover ample satisfaction in dama-
ges.

Besides these possessory actions, there may be also had (as hath before

been incidentally mentioned) a writ of right of advowson, which resembles

other writs of right : the only distinguishing advantage now attending it

being, that it is more conclusive than a quare impedit; since to an action

of quare impedit a recovery had in a writ of right may be pleaded in bar.

There is no limitation with regard to the time within which any actions

touching advowsons are to be brought ; at least none later than the times

of Richard I. and Henry III.: for by statute 1 Mar. st. 2. c. 5. the statute

of limitations, 32 Hen. VIII. c. 2. is declared not to extend to any writ of

right of advowson, quare impedit, or assise of darrein presentment orjus pa-

tronatus. And this upon very good reason : because it may very easily

happen that the title to an advowson may not come in question, nor the

right have opportunity to be tried within sixty years ; which is the long-

est period of limitation assigned by the statute of Henry VIII. For sir Ed-
ward Coke (/) tells us, that there was a parson of one of his

[*251] *churches, that had been incumbent there above fifty years ; nor

are instances wanting wherein two successive incumbents have
continued for upwards of a hundred years (g). Had therefore the last of

these incumbents been the clerk of a usurper, or had he been presented by
lapse, it would have been necessary and unavoidable for the patron, in

case of a dispute, to have recurred back above a century ; in order to have
shewn a clear title and seisin by presentation and admission of the prior

incumbent. But though, for these reasons, a limitation is highly improper
with respect only to the length of time

;
yet, as the title of advowson is,

for want of some limitation, rendered more precarious than that of any
other hereditament (especially since the statute of queen Anne hath al-

lowed possessory actions to be brought upon any prior presentation, how-
ever distant), it might not perhaps be amiss if a limitation were establish-

ed with respect to the number of avoidances ; or, rather, if a limitation

were compounded of the length of time and the number of avoidances to-

gether: for instance, if no seisin were admitted to be alleged in any of

these writs of patronage, after sixty years and three avoidances were
past (16).

(c) Stat. Westm. 2. 13 Ed. I. «. 5, ^3. {g) Two successive incumbents ofthe rectory of
id) F. N. B. 38. Chelsfield cum Farnborough in Kent, continued 101
ie) Ibid. 47. years ; of whom the former was admitted in 1650,

if) 1 Inst. 115. the latter in 1700, and died in 1751.

(16) A quare impedit lies for a church, an Willes Rep. 608. 2 Rol. Ab. 380. This ac-
hospital, and a donative, and by the equity of tion may be brought by the king in right of his
the statute of Westminster, it lies for pre- crown, or on a title by lapse by a common par-
bends, chapels, vicarages. 3 T. R. 650. son, or by several who have the same title, by
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In a writ of quarc impedit^ which is almost tho only real action that re-

mains in common use, and also in the assise of darrein presentment, and writ

of right, the patron only, and not the clerk, is allowed to sue the disturber.

But, by virtue of several acts of parliament (A), there is one species of pre-

sentations, in which a remedy, to be sued in the temporal courts, is put

into the hands of the clerks presented, as well as of the owners of the ad-

vowson. I mean the presentation to such benefices as belong to Roman
catholic patrons ; which, according to their several counties, are vested in

and secured to the two universities of this kingdom. ' And particularly by
the statute of 12 Ann. st. 2. c. 14. s. 4. a new method of proceeding is

provided ; viz. that, besides the writs of quare impedit, which the universi-

ties as patrons are entitled to bring, they, or their clerks, may be

at liberty to file a bill *in equity against any person presenting [*252]

to such livings, and disturbing their right of patronage, or his ces-

tuy que trust, or any other person whom they have cause to suspect ; in

order to compel a discovery of any secret trusts, for the benefit of papists,

in evasion of those laws whereby this right of advowson is vested in those

learned bodies: and also (by the statute 11 Geo. II. c. 17.) to compel a

discovery whether any grant or conveyance, said to be made of such ad-

vowson, were made bona fide to a protestant purchaser, for the benefit of

protestants, and for a full consideration ; without which requisites every

such grant and conveyance of any advowson or avoidance is absolutely

null and void. This is a particular law, and calculated for a particular

purpose : but in no instance but this does the common law permit the

clerk himself to interfere in recovering a presentation, of which he is after-

wards to have the advantage. For besides that he has (as was before ob-

served) no temporal right in him till after institution and induction ; and as

he therefore can suflfer no wrong, is consequently entitled to no remedy

;

this exclusion of the clerk from being plaintifli' seems also to arise from the

very great honour and regard which the law pays to his sacred function.

For it looks upon the cure of souls as too arduous and important a task to

be eagerly sought for by any serious clergyman ; aqd therefore will not

(A) Stat. 3 Jac. I. c. S. 1 W. & M. c. 26. 12 Ann. st. 2, c. 14. 11 Geo. if c. 17.

an executor or administrator. To maintain of a church, but they must all join ; though it

the action there must l>e a disturbance, as, if is otherwise of coparceners, for if they do not
brought by a purchaser, he may allege a pre- agree, the eldest shall have the presentation.

sentation in him from whom he purchased the Bro. Joinder in Action, 103. But where A.
same. Str. 1007. 1 Hen. Bla. 376. 530. If & B. were the grantees of the next avoidance
there are distinct patrons of an advowson in of a church, and before any avoidance A. re-
or ' •' -^ same church, as where one has leased his interest to B. and then the church
t on and another the second, he became void, it was holden that B. alone
V "d may have a ouare impedit, 3 should present to the church, and if he be dis-
T ' '

'-'
1 i i' tlif-r.' are distinct patrons turbed might hnn^ 9. quare impedit in his own

an ; n - .;<. -.. ii.a- the church is divided name only. Cro. Eliz. 600. If the suit be by
into aiu.tti' !i, tic wliu i.s disturbed shall have an executor or administrator, upon an avoid-
tbe writ. 10 Rep. 136. 5 Rep. 102. 1 Inst, ance in the life of the testator, an allegation of
18. a. 4 Rep. 75. And if the right of nomi- the disturbance in the life of the testator is

^ 1 ..
.

r
'.ition in sufficient. R. Sav. 95. Lutw. 2. See also,

•' 'lie per- as to the right of the executor to bring this
s"

' person action, Vin. Ab. Executors, P. pi. 7. Latch.
who hiui i\u and obstructs the 168, 9. Sir W. Jones, 175. Poph. 190. 1

right. 3 T. 1 -I. 506. b. If there Vent. 30. As the defendant is considered an
are two or moi .» .n common, or joint- actor in a quare impedit, he may make up the
tCDMts, they must _join m a quart impedit of issues, Tidd, Prac. 793, and may have a trial

an advowson, for it is an entire thing, and one by proviso, although the plaintiff has not com-
of thera cannot have a quare impedit of a moie- mitted any laches in proceeding to trial, lb.

ty or of a third or fourth part of an advowson 820.
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permit him to contend openly at law for a charge and trust, which it pre-

sumes he undertakes with diffidence.

But when the clerk is in full possession of the benefice, the law gives

him the same possessory remedies to recover his glebe, his rents, his tithes,

and other ecclesiastical dues, by writ of entry, assise, ejectment, debt, or

trespass (as the case may happen), which it furnishes to the owners of lay

property. Yet he shall not have a writ of right, nor such other similar

writs as are grounded upon the mere right ; because he hath not in him
the entire fee and right {i), but he is entitled to a special remedy called a

writ ofjuris utrum, which is sometimes styled the parson's writ of

[*253] right (k), *being the highest writ which he can have {T). This

lies for a parson or prebendary at common law, and for a vicar by
statute 14 Edw. III. c. 17. and is in the nature of an assise, to inquire

whether the tenements in question are frankalmoign belonging to the

church of the demandant, or else the lay fee of the tenant {m). And there-

by the demandant may recover lands and tenements, belonging to the

church, which were alienated by the predecessor ; or of which he was dis-

seised ; or which were recovered against him by verdict, confession, or de-

fault, without praying in aid of the patron and ordinary ; or on which any
person has intruded since the predecessor's death (n). But since the re-

straining statute of 13 Eliz. c. 10. whereby the alienation of the predeces-

sor, or a recovery suffered by him of the lands of the church, is declared to

be absolutely void, this remedy is of very little use, unless where the par-

son himself has been deforced for more than twenty years (o) ; for the

successor, at any competent time after his accession to the benefice, may,
enter, or bring an ejectment.

CHAPTER XVII.

OF INJURIES PROCEEDING FROxM, OR AFFECTING
THE CROWN.

Having in the nine preceding chapters considered the injuries, or private

wrongs, that may be offered by one subject to another, all of which are

redressed by the command and authority of the king, signified by his ori-

ginal writs returnable in the several courts of justice, which thence derive

a jurisdiction of examining and determining the complaint ; I proceed now
to inquire into the mode of redressing those injuries to which the crown
itself is a party: -which injuries are either where the crown is the ag-

gressor, and which therefore cannot without a solecism admit of the same
kind of remedy (a) ; or else is the sufferer, and which then are usually

remedied by peculiar forms of process, appropriated to the royal preroga-

tive. In treating therefore of these, we will consider first, the manner of

redressing those wrongs or injuries which a subject may suffer from the

crown, and then of redressing those which the crown may receive from a

subject.

(i) F. N. B. 49. (n) F. N. B. 48, 4ff. *

(k) Booth, 221. (0) Booth, 221.

(I) F. N. B. 48.
*

(a) Bro. Abr. t. petition, 12. t. prerogative, 2.

(m) Registrar. 32.
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L That the king can do no wrong, is a necessary and fundamental

principle of the English constitution : meaning only, as has formerly been
observed (A), that in the first place, whatever may be amiss in the

conduct of public atlairs is not •chargeable personally on the [•255]

king ; nor is he, but his ministers, accountable for it to the peo-

ple : and, secondly, that the prerogative of the crown extends not to do
any injur)' ; for, being created for the benefit of the people, it cannot be

exerted to their prejudice (c). Whenever therefore it happens, that, by
misinformation, or inadvertence, the crown hath been induced to invade the

private rights of any of its subjects, though no action will lie against the

sovereign {d), (for who shall command the king?) (e)yet the law hath fur-

nished the subject with a decent and respectful mode of removing that in-

vasion, by informing the king of the true state of the matter in dispute :

and, as it presumes that to hiow of any injury and to redress it arc insepa-

rable in the royal breast, it then issues as of course, in the king's own name,
his orders to his judges to do justice to the party aggrieved.

The distance between the sovereign and his subjects is such, that it

rarely can happen that any personal injury can immediately and directly

proceed from the prince to any private man ; and, as it can so seldom hap-

pen, the law in decency supposes that in never will or can happen at all;

because it feels itself incapable of furnishing any adequate remedy, with-

out infringing the dignity and destroying the sovereignty of the royal per-

son, by setting up some superior power with authority to call him to ac-

count. The inconveniency therefore of a mischief that is barely possible,

is (as Mr. Locke has observed) (/) well recompensed by the peace of the

public and security of the government, in the person of the chief magis-
trate being set out of the reach of coercion. But injuries to the rights of

property can scarcely be committed by the crown without the intervention

of its officers ; for whom the law in matters of right entertains no respect

or delicacy, but furnishes various methods of. detecting the errors or mis-

conduct of those agents, by whom the king has been deceived, and induc-

ed to do a temporary injustice.

•The common law methods of obtaining possession or restitu- [*256]
tion from the crown, of either real or personal property, are (1), 1.

By petition de droit, or petition of right : which is said to owe its original to

king Edward the First (^).' 2. By monstrans de rfm^, manifestation or

plea of right : both of which may be preferred or prosecuted either in the

chancery or exchequer (h). The former is of use, where the king is in

full possession of any hereditaments or chattels, and the petitioner suggests
such a right as controverts the title of the crown, grounded on facts dis-

closed in the petition itself ; in which case he must be careful .to state truly

the whole title of the crown, otherwise the petition shall abate (/) : and
then, upon this answer being endorsed or underwritten by the king, soit

droit fait al partie{^ei right be done to the party) (j), a commission shall

issue to inquire of the truth of this suggestion [k) : after the return of
which, the king's attorney is at liberty to plead in bar ; and the merits
shall be determined upon issue or demurrer, as in suits between subject and

(*) Book I. ch. 7, psff.U3—a4«. (g) Bro. Abr. t. prerog. 2. Fitz. Abr. t. error, 8.
(c) Plowd. 487. (X) Skin. 609.
(d) Jenkins, 78. (H) Finch, L. 256.
(e) Finch, L. 83.

( ,) stat. Tr. vii. 134.
(/) on Gov, p. a, » 205. rJl) Skin. 608. East. Entr. 461.

(1) In New-York the remedy would be by petition to the legislature.

Vol. II. 28
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subject. Thus, if a disseisor of lands, which are holden of the crown^

dies seised without any heir, whereby the king is primafacie entitled to the

lands, and the possession is cast on him either by inquest of office, or by
act of law without any office found ; now the disseisee shall have remedy
by petition of right, suggesting the title of the crown, and his own supe-

rior right before the disseisin made (/). But where the right of the party,

as well as the right of the crown, appears upon record, there the party

shall have monstraris de droit, which is putting in a claim of right grounded
on facts already acknowledged and established, and praying the judgment
of the court, whether upon those facts the king or the subject hath the

right. As if, in the case before supposed, the whole special matter is

found by an inquest of office (as well the disseisin, as the dying without

any heir), the party grieved shall have monstrans de droit at the

[*257] common law [m). But as this seldom happens, and *the remedy
hy petition was extremely tedious and expensive, that by monstrans

was much enlarged and rendered almost universal by several statutes, par-

ticularly 36 Edw. III. c. 13. and 2 & 3 Edw. VI. c. 8. which also allow

inquisitions of office to be traversed or denied, wherever the right of a sub-

ject is concerned, except in a very few cases («). These proceedings are

had in the petty-bag office in the court of chancery : and, if upon either

%f them the right be determined against the crown, the judgment is, quod

manus domini regis amoveantur et possessio restituatur pete?iti, salvo jure do-

mini regis (o) ; which last clause is always added to judgments against

the king (p), to whom no laches is ever imputed, and whose right (till

some late statutes) (q) was never defeated by any limitation or length of

time. And by such judgment the crown is instantly out of possession (r) }

so that there needs not the indecent interposition of his own officers to

transfer the seisin from the king to the party aggrieved.

II. The methods of redressing such injuries as the crown may receive

from the subject are,

1 . By such usual common law actions, as are consistent with the royal

prerogative and dignity. As therefore the king, by reason of his legal

ubiquity, cannot be disseised or dispossessed of any real property which
is once vested in him, he can maintain no action which supposes a dispos-

session of the plaintiff; such as an assise oj: an ejectment (s) (2) : but he
may bring a quare impedit (t), which always supposes the complainant to

be seised or possessed of the advowson : and he may prosecute this writ,

like every other by him brought, as well in the king's bench (u) as the

common pleas, or in whatever court he pleases. So too, he may bring an

action of trespass for taking away his goods ; but such actions are not

(I) Bro. Abr. t. petition, 20. 4 Rep. 58. (g) 21 Jac. I. c. 2, 9 Geo. III. c. 16.

(m) 4 Rep. 55. (r) Finch, L. 459.

(n) Skin. 608. (s) Bro. Abr. t. prerogative, 89.

(0) 2 Inst. 695. Rasf. Entr. 4C3. {t) F. N. B. 32.

(p) Finch, L. 460. (m) Dyversyte des courtes, c. bank le roy.

(2) But this objection to an ejectment does pais, and not in the king, and that possession

not seem to apply where the king is lessor of is not privileged by prerogative. Hence it

the plaintiff, for it is the lessee, and not the les- follows that the king's lessee may likewise

sor who is supposed by the legal fiction to be have an ejectment to punish the trespasser,

ousted ; and it is held, that where the posses- and to recover the possession which was taken

sion is not ac<MaZ/y in the kingj but in lease to from him. 2 Leon. 206. Cro. Eliz. 33L
another ; then, if a stranger enter on the lessee, Adams on Eject. 72.

he gains possession without taking the rever- In New-York the State may bring the ac-

sion out of the crown, and may have his eject- tion of ejectment, and in its own name. (I

ment to recover the possession if he be after- R. S. 282).

wards ousted, because there is a possession in
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usual (though in strictness maintainable) for breaking his close, or other

injury done upon his soil or possession (w). It would be equally

tedious 'and difficult, to run through every minute distinction that [•258]

might be gleaned from our ancient books with regard to this mat-

ter ; nor is it in any degree necessary, as much easier and more effectual

remedies are usually obtained by such prerogative modes of process, as are

peculiarly confined to the crown.

2. Such is that of inquisition or inquest of office : which is an inquiry

made by the king's officer, his sheriff, coi;oner, or cscheator, virtute officii^

or by writ to them sent for that purpose, or by commissioners specially ap-

pointed, concerning any matter that entitles the king to the possession of

lands or tenements, goods or chattels (x). This is done by a jury of no

determinate number ; being either twelve, or less, or more. As, to inquire,

whether the king's tenant for life died seised, whereby the reversion accrues

to the king : whether A, who held immediately of the crown, died without

heirs ; in wh ch case the lands belong to the king by escheat: whether B
be attainted o treason ; whereby his estate is forfeited to the crown : whe-
ther C, who has purchased lands, be an alien ; which is another cause of

forfeiture : whether D be an idiot a nativitate ; and therefore, together with

his lands, appertains to the custody of the king ; and other questions of

like import, concerning both the circumstances of the tenant, and the va-

lue or identity of the lands (3). These inquests of office were more fre-

ijuently in practice than at present, during the continuance of the military

tenures amongst us : when, upon the death of every one of the king's te-

nants, an inquest of office was held, called an inquisitio post mortem, to in-

quire of what lands he died seised, who was his heir, and of what age, in

order to entitle the king to his marriage, wardship, relief, primer-seisin, or

other advantages, as the circumstances of the case might turn out. To
superintend and regulate these inquiries the court of wards and liveries was
instituted by statute 32 Hen. VIII. c. 46. which was abolished at the re-

storation of king Charles the Second, together with the oppressive tenures

upon which it was founded.

•With regard to other matters, the inquests of office still remain [*259]

in force, and are taken upon proper occasions ; being extended not

only to lands, but also to goods and chattels personal, as in the case of

wreck, treasure-trove, and the like ; and especially as to forfeitures for of-

fences. For every jury which tries a man for treason or felony, every co-

roner's inquest that sits upon a.felo de se, or one killed by chance-medley,
is not only with regard to chattels, but also as to real interests, in all re-

spects an inquest of office : and if they find the treason or felony, or even
the flight of the party accused (though innocent), the king is thereupon,
by virtue of this office found, entitled to have his forfeitures ; and also, in

the case of chance-medley, he or his grantees are entitled to such things

by way of deodand, as have moved to the death of the party.

These inquests of office were devised by law, as an authentic means to

give the king his right by solemn matter of record ; without which he in

general can neither take, nor part from any thing (y). For it is a part of

the liberties of England, and greatly for the safety of the subject, that the

king may not enter upon or seize any man's possessions upon bare sur-

{») Bro. Ahr. t.prerog. 130. F. N. B. 90. Year- (x) Finch, L. 323, 4, 5.
book. 4 Hen. IV. 4. (,) Finch, L. 82.

(3) See 1 R. S. 282, ^ 1, <Scc.



200 PRIVATE WRONGS.

mises without the intervention of a jury (z). It is however particularly

enacted by the statute 33 Hen. VIII. c. 20. that, in case of attainder for

high treason, the king shall have the forfeiture instantly, without any in-

quisition of office. And, as the king hath (in general) no title at all to any
property of this sort before office found, therefore by the statute 18 Hen.
VI. c. 6. it was enacted, that all letters patent or grants of lands and tene-

ments before office found, or returned into the exchequer, shall be void.

And, by the bill of rights at the revolution, 1 W. & M. st. 2. c. 2. it is de-

clared, that all grants and promises of fines and forfeitures of particular

persons before conviction (which is here the inquest of office) are illegal

and void ; which indeed was the law of the land in the reign of Edward
the Third («).

[*260] *With regard to real property, if an office be found for the king,

it puts him in immediate possession, without the trouble of a for-

mal entry, provided a subject in the like case would have had a right to

enter ; and the king shall receive all the mesne or intermediate profits from

the time that his title accrued (b). As, on the other hand, by the articuli

super cartas (c), if the king's escheator or sheriff" seise lands into the king's

hand without cause, upon taking them out of the king's hand again, the

party shall have the mesne profits restored to him.

In order to avoid the possession of the crown, acquired by the finding of

such office, the subject may not only have his petition of right, which dis-

closes new facts not found by the office, and his monstrans de droit, which
relies on the facts as found : but also he may (for the most part) traverse

or deny the matter of fact itself, and put it in a course of trial by the com-

mon law process of the court of chancery : yet still, in some special cases,

he hath no remedy left but a mere petition of right (d). These traverses

as well as the monstrans de droit, were greatly enlarged and regulated for

the benefit of the subject, by the statutes before mentioned, and others (e).

And in the traverses thus given by statute, which came in the place of the

old petition of right, the party traversing is considered as the plaintiff" (/)

;

and must therefore make out his own title, as well as impeach that of the

crown, and then shall have judgment quod manus domini regis amoveantur,

(Sfc.

3. Where the crown hath unadvisedly granted any thing by letters pa-

tent, which ought not to be granted (g), or where the patentee

[*261] hath done an act that amounts to a forfeiture of *the grant (h), the

remedy to repeal the patent is by writ of scirefacias in chancery (i).

This may be brought either on the part of the king in order to resume the

thing granted ; or, if the grant be injurious to a subject, the king is bound
of right to permit him (upon his petition) to use his royal name for repeal-

ing the patent in a scire facias (k). And so also, if upon office untruly

found for the king, he grants the land over to another, he who is grieved

thereby, and traverses the office itself, is entitled before issue joined to a

scire facias against the patentee, in order to avoid the grant [I) (4).

(z) Gilb. hist. exch. 132. Hob. 347. (/) Law of nisi prius, 201, 202.
(a) 2 Inst. 48. (g) See Book II. ch. 21.

ib) Finch, L. 325, 326. (h) Dyer, 198.

(c) 28 Edw. I. St. 3, c. 19. (i) 3 Lev. 220. 2 Inst. 88.

id) Finch, L. 324. (k) 2 Vent. 344.
(e) Stat. 34 Edw. III. c. 13. 36 Edw. III. c. 13. (l) Bro. Abr. t. scire facias, 69. 185.

2 «& 3 Edw. VI. c. 8.

(4) In New-York this writ issues out of the tained through mistake or ignorance of a ma-
Supreme Court to vacate letters patent ob- terial fact, or from a fraudulent suggestion, or
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4. An information on behalf of the crown, filed in the exchequer by the

king's attorney-general, is a method of suit for recovering money or other

chattels, or for obtaining satisfaction in damages for any personal wrong (m)

committed in the lands or other possessions of the crown (5). It differs

from an information tiled in the court of king's bench, of which we shall

treat in the next book ; in that this is instituted to redress a private wrong,

by which the property of the crown is aflected ; that is calculated to punish

some public wrong, or heinous misdcmesnor in the defendant. It is ground-

ed on no writ under seal, but merely on the intimation of the king's officer,

the attorney-general, who " gives the court to understand and be informed

of" the matter in question: upon which the party is put to answer, and

trial is had, as in suits between subject and subject. The most usual in-

formations are those of intrusion and debt : intrusion, for any trespass com-

mitted on the lands of the crown (71), as by entering thereon without title,

holding over after a lease is determined, taking the profits, cutting down
timber, or the like ; and debt, upon any contract for monies due to the king,

or for any forfeiture due to the crown upon the breach of a penal statute.

This is most commonly used to recover forfeitures occasioned by trans-

gressing those laws, which are enacted for the establishment

*and support of the revenue : others, which regard mere matters [*262]

of police and public convenience, being usually left to be inforced

by common informers, in the qui tain informations or actions, of which we
have formerly spoken (0). But after the attorney-general has informed

upon the breach of a penal law, no other information can be received (p).

There is also an information in rem, when any goods are supposed to be-

come the property of the crown, and no man appears to claim them, or to

dispute the title of the king. Ks anciently in the case of treasure-trove,

wrecks, waifs, and estrays, seised by the king's officer for his use. Upon
such seisure an information was usually filed in the king's exchequer, and

thereupon a proclamation was made for the owner (if any) to come in and

claim the effects ; and at the same time there issued a commission of ap-

praisement to value the goods in the officer's hands ; after the return of

which, and a second proclamation had, if no claimant appeared, the goods

were supposed derelict, and condemned to the use of the crown {q). And
when, in later times, forfeitures of the goods themselves, as well as per-

sonal penalties on the parties, were inflicted by act of parliament for trans-

gressions against the laws of the customs and excise, the same process

was adopted in order to secure such forfeited goods for the public use, though
the offender himself had escaped the reach of justice.

5. A writ of quo warranto is in the nature of a writ of right for the king,

against him who claims or usurps any office, franchise, or liberty, to in-

quire by what authority he supports his claim, in order to determine the

right (r). It lies also in case of non-user or long neglect of a franchise, or

mis-user or abuse of it ; being a writ commanding the defendant to shew
by what warrant he exercises such a franchise, having never had any
grant of it, or having forfeited it by neglect or abuse (6), (7). This was
(m) Moor, rS. (p) Hard. 201.
(n) Cro. Jac. 218. 1 Leon. 48. SavU. 49. (q) Gilb. lust, of exch. c. 13.

(0) See pa«. laS. (r) Finch, L. 322. 2 Inst. 282.

concealment of such fact, or for violation of lies also for the recovery of real property,
the terms on which it was granted. So also (6) See 2 R. S. 581: which also detail*

an act of incorporation may be vacated in the fully the mode of proceeding, and the cases in

same way and for the same reasons. (2 R, which the information in nature of a writ of
S. 578, ^ 12, 13). quo warranto ia allowed.

(5) See 2 R. S. 586, ^ 53. In New-York it (7) It must not be forgotten, that although
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originally returnable before the king's justices at Westminster (s)
;

[*263] but afterwards only *before the justices in eyre, by virtue of the

statutes of quo warranto, 6 Edw. I. c. 1. and 18 Edw. I. st. 2 (t)
;

but since those justices have given place to the king's temporary commis-
sioners of assise, the judges on the several circuits, this branch of the sta-

tutes hath lost its effect (u) ; and writs of quo warranto (if brought at all)

must now be prosecuted and determined before the king's justices at West-
minster. And in case of judgment for the defendant, he shall have an
allowance of his franchise ; but in case of judgment for the king, for that

the party is intitled to no such franchise, or hath disused or abused it, the

franchise is either seised into the king's hands, to be granted out again to

whomever he shall please ; or, if it be not such a franchise as may subsist

in the hands of the crown, there is merely judgment of ouster, to turn out

the party who usurped it (w).

The judgment on a writ of quo warranto (being in the nature of a writ

of right) is final and conclusive even against the crown {x). Which, to-

gether with the length of its process, probably occasioned that disuse into

which it is now fallen, and introduced a more modem method of prosecu-

tion, by information filed in the court of king's bench by the attorney-gene-

ral, in the nature of a writ of quo warranto; wherein the process is

speedier, and the judgment not quite so decisive. This is properly a crimi-

nal method of prosecution, as well to punish the usurper by a fine for the

usurpation of the franchise, as to oust him, or seise it for the crown ; but

hath long been applied to the mere purposes of trying the civil right, seis-

ing the franchise or ousting the wrongful possessor ; the fine being nomi-

nal only.

During the violent proceedings that took place in the latter end of the

reign of king Charles the Second, it was among other things thought ex-

pedient to new-model most of the corporation towns in the king-

[*264] dom ; for which purpose many of those *bodies were persuaded

to surrender their charters, and informations in the nature of quo

warranto were brought against others, upon a supposed, or frequently a

real, forfeiture of their franchises by neglect or abuse of them. And the

consequence was, that the liberties of most of them were seised into the

hands of the king, who granted them fresh charters with such alterations

as were thought expedient ; and, during their state of anarchy, the crown
named all their magistrates. This exertion of power, though perhaps in

summo jure it was for the most part strictly legal, gave a great and just

alarm ; the new-modelling of all corporations being a very large stride to-

wards establishing arbitrary power ; and therefore it was thought neces-

sary at the revolution to bridle this branch of the prerogative, at least so

far as regarded the metropolis, by statute 2 W. & M. c. 8, which enacts,

that the franchises of the city of London shall never hereafter be seised or

forejudged for any forfeiture or misdemesnor whatsoever.

(5) Old Nat. Brev.fol. 107. edit. 1534. (to) Cro. Jac. 259. 1 Show. 280.

(t) 2 Inst. 498. Rast. Entr. 540. (x) 1 Sid. 86. 2 Show. 47. 12 Mod. 225.

(m) 2 Inst. 498.

it is said the writ of quo warranto lies against pation on the rights or prerogatives of the

him who claims or usurps any office, a limita- crown, for which only the old writ of quo war-
tion is implied by the fact, that it is in the na- ranto lay ; and that an information in nature of

ture of a writ of right for the king. Upon this a quo warranto could only be granted in such
principle, when an application was made for a cases. 4 T. R. 381. See also 2 Stra. 1196.

quo warranto information, to try the validity Bott. pi. 107. And the writ was also refused

of an election to the office of churchwarden, in a case of forfeiture of a recorder's place. 2
lord Kenyon said, that this was not an usur- Stra. 819.
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This proceeding is however now applied to the decision of corporation

disputes between party and party, without any intervention of the prero-

gative, by virtue of the statute 9 Ann. c. 20. which permits an information

in nature of quo warranto to be brought with krave of the court, at the re-

lation of any person desiring to prosecute the same (who is then styled the

relator), against any person usurping, intniding into, or unlawfully holding

any franchise or oflice in any city, borough, or town corporate
;
provides

for its speedy determination ; and directs that, if the defendant be convict-

ed, judgment of ouster (as well as a fine) may be given against him, and
that the relator shall pay or receive costs according to the event of the

suit (8), (9).

6. The writ of mandamus (y) is also made by the same statute 9 Ann.

c. 20. a most full and effectual remedy, in the first place, for refusal of ad-

mission where a person is entitled to an office or place in any such corpo-

ration ; and, secondly, for wrongful removal, when a person is le-

gally possessed (10). *These are injuries, for which though [*265]

redress for the party interested may be had by assise, or other

means, yet as the franchises concern the public, and may affect the ad-

ministration of justice, this prerogative writ also issues from the court of
king's bench ; commanding, upon good cause shewn to the court, the par-

ty complaining to be admitted or restored to his office. And the statute

requires, that a return be immediately made to the first writ of mandamus ;

which return may be pleaded to or traversed by the prosecutor, and his an-

tagonist may reply, take issue, or demur, and the same proceedings may
be had, as if an action on the case had been brought, for making a false

retium : and, after judgment obtained for the prosecutor, he shall have a
peremptory writ of mandamus to compel his admission or restitution

;

which latter (in case of an action) is effected by a writ of restitution (z).

So that now the writ of mandamus, in cases within this statute, is in the
nature of an action : whereupon the party applying and succeeding may
be entitled to costs, in case it be the franchise of a citizen, burgess, or free-

man (a) ; and also, in general, a writ of error may be had thereupon (b).

This writ of mandamus may also be issued, in pursuance of the statute

11 Geo. I. c. 4. in case within the regular time no election shall be made
of the mayor or other chief officer of any city, borough, or town corporate,

(y) See pag. 110. (a) Stat. 12 Geo. III. c. 21.

(«) 11 Rep. 79. (b) 1 P. Wms. 351.

(8) This statute, with regard to costs, ex- The legislature, however, thinking this too
tends only to cases where the title of a person sudden a change in the practice of the court,
to \^o a corporate officer, as mayor, bailiff, or and because it did not extend to informations

inouestion; but an information to filed by the attorney-general, enacted by 32
of holding a court is not within Geo. III. c. 58. that to any information in the

- upon the common law only, and nature oi quo warranto, for the exercise of any
a in the name of the king, corporate office or franchise, the defendant

1 Burr. 402. The court might plead that he had been in possession of^
" ^ di.scretionary power or had executed, the office for six years or

- in the nature of quo more. And by s. 3. no defendant shall be af-

'^stabli.shed a general fected by any defect in the title of the person
; ion, viz. not to allow from whom he derived his right and title, if

'.on in the nature of that person had been in the undisturbed exer-

'i } person who had been cise of his office or franchise six years pre-
twenty years m the possession of his franchise, vious to the filing of the information. A title

see 4 Burr. 1962 ; but having rea.M)n to con- to one office, which is a qualification to hold
sider this too extensive a limit, they resolved another, is not within this clause. 2 M. & S.
upon a new rule, viz. not to allow such 71.
an information against any person who had (9) See 2 R. S. 585, ^ 50 ; p. 613, ^ 3.

been six years in possession. 4 T. R. 284. (10) Sec 2 R. S. 386, ^ 54.
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or (being made) it shall afterwards become void ; requiring the electors to

proceed to election, and proper courts to be held for admitting and swear-

ing in the magistrates so respectively chosen (11).

We have now gone through the whole circle of civil injuries, and the

redress which the laws of England have anxiously provided for each. In
which the student cannot but observe that the main difficulty which at-

tends their discussion arises from their great variety, which is apt at our

first acquaintance to breed a confusion of ideas, and a kind of dis-

[*266] traction in the memory : a difficulty not a little increased *by the

very immethodical arrangement, in which they are delivered to

us by our ancient writers, and the numerous terms of art in which the

language of our ancestors has obscured them. Terms of art there will

(11) Besides the cases arising in corpora-

tions, writs of mandamus have been granted
to admit prebendaries, Stra. 159 ; an appara-
tor geileral, Stra. 897

;
parish clerks, Say. R.

159. Cowp. 371 ; and sextons, 2 Lev. 18. 1

Vent. 143. So to admit scavengers, &c. lb.

2 T. R. 181 ; to restore a schoohnaster of a

grammar school founded by the crown, Stra.

58. So to restore a member of an university

who had been improperly suspended from his

degrees. In like manner a mandamus will lie

to compel a dean and chapter to fill up a va-

cancy among canons residentiary, 1 T. R.
652 ; so to the ecclesiastical court, 1 Ventr.

115 ; so to grant the probate of a will to an
executor, 1 Ventr. 335. So a mandamus lies

to the judge of the prerogative court of Can-
terbury to grant administration to the husband
of the wife's estate, when the husband has
done nothing to depart from his right. Stra.

891. 1118. A mandamus will lie to justices

to nominate overseers of the poor, although

the time mentioned in the 43 Eliz. has expir-

ed. Stra. 1123. So to appoint a surveyor of

the highways where the justices had not ap-

pointed at the time mentioned in the statute

13 Geo. III. c. 78. 4 East, 132 ; so to sign

and allow a poor's rate, absolute in the first in-

stance. Say. R. 160 ; so to admit a copyholder,

directed to the lord of the manor, 2 T. R. 197.

484. 6 East, 431 ; so also to the lord to hold

and the burgesses to attend a court, to present

the conveyances of burgage tenements. 1

Vigils. 283. 1 Blk. Rep. 60. Bull. N. P. 200.

Where it does not lie.—It is a general rule

that a mandamus does not lie unless the party

applying has no other specific legal remedy.
1 T. R. 404. 3 T. R. 652. See Doug. 526.

Thus it does not lie to a bishop, to license a

curate of a curacy, which had been twice aug-

mented by queen Anne's bounty, where the

right of appointing was claimed by two seve-

ral parties, and there had been cross nomina-
tions ; because the party had another specific

remedy by quare impedit. So a mandamus
does not lie to the governor and company of
the bank of England to transfer stock, be-

cause the party has his remedy by assumpsit,

Doug. 523 ; nor to insert certain persons in a
poor's rate, although the omission is alleged

to have been, to prevent their having votes for

members of parliament. Str. 1259. The court

will not award a mandamus for the licensing

a public house. Stra. 881. Stra. R. 217.

Nor to compel admission to the degree of a
barrister, Doug. 353. or doctor of civil law as

an advocate of the court of arches, 8 East,

213. (the only mode of appeal is to the twelve
judges) nor to compel any of the inns of court

to admit a person as a student, or to assign

reasons for refusing to admit him, Wooler v.

Society of Lincoln's Inn, K. B. Mich. T.
1825, 4 B. & C. 5 Dowl. & Ry. ; nor for a

fellow of a college, where there is a visitor
;

nor to the mayor and corporation of the city

of London, to admit a person to the office of

auditor who had served it three years succes-

sively, because contrary to the custom of the

city. 1 T. R. 423 ; nor to the college of physi-

cians, to examine a doctor of physic who has

been licensed in order to his being admitted
a fellow of the college, 7 T. R. 282 ; nor to a

visitor where he is clearly acting under a vi-

sitorial authority, 2 T. R. 345 ; nor to restore

a minister of an endowed dissenting meeting
house, for if he has been before regularly ad-

mitted he may try his right in an action for

money had and received. 2 T. R. 198. A
mandamus is granted only for public persons,

and to compel the performance of public du-
ties. Hence the court will not grant it to a

trading corporation at the instance of one of

its members, to compel the production of ac-

counts to declare a dividend. 2 B. & A. 620.

5 B. & A. 899. The mode of bur>ing the

dead is a matter of ecclesiastical cognizance
;

and therefore where the question was, whe-
ther a parishioner had a right to be buried in a
church-yard in an iron coffin, which was a new
and unusual mode, the court refused a manda-
mus. 2 B. «fe A. 806. The court have no
power to grant a mandamus to justices to

compel them to come to a particular decision,

as, to make an order of maintenance on a par-

ticular parish. The admission under a man-
damus gives no right, but only a legal posses-

sion, to enable the p^rty to assert his right, if

he has any. Hence non fuit electus has been
holden not to be a good return to a mandamus
to swear in a churchwarden, Stra. 894, 5 ; be-

cause it is directed only to a ministerial offi-

cer, who is to do his duty, and no inconve-

nience can follow ; for if the party has a right,

he ought to be admitted ; if he has not, the

admission will do him no good. Wherever
the officer is but ministerial, he is to execute

his part, let the consequence be "what it wilL

Stra. 895.
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unavoidably be in all sciences ; the easy conception and thorough com-

prehension of which must depend upon frequent and familiar use ; and

the more subdivided any branch of science is, the more terms must be

used to express the nature of these several subdivisions, and mark out

with sufficient precision the ideas they are meant to convey. But I trust

that this difficulty, however great it may appear at first view, will shrink

to nothiiiij upon a nearer and more frequent approach ; and indeed be

rather advantageous than of any disservice, by imprinting on the student's

mind a clear and distinct notion of the nature of these several remedies.

And, such as it is, it arises principally from the excellence of our English

laws ; which adapt their redress exactly to the circumstances of the in-

jur}-, and do not furnish one and the same action for different wrongs,

which are impossible to be brought within one and the same description :

whereby every man knows what satisfaction he is entitled to expect from

the courts of justice, and as little as possible is left in the breast of the

judges, whom the law appoints to administer, and not to prescribe the

remedy. And I may venture to affirm that there is hardly a possible in-

jury, that can be offered either to the person or property of another, for

which the party injured may not find a remedial writ, conceived in such

terms as are properly and singularly adapted to his own particular griev-

ance.

In the several personal actions which we have cursorily explained,

as debt, trespass, detinue, action on the case, and the like, it is easy to ob-

serve how plain, perspicuous, and simple the remedy is, as chalked out

by the ancient common law. In the methods prescribed for the recovery

of landed and other permanent property, as the right is more intricate, the

feodal or rather Norman remedy by real actions is somewhat more com-
plex and difficult, and attended with some delays. And since, in

order to obviate those difficulties, and retrench those *delays, we [*267]

have permitted the rights of real property to be drawn into ques-

tion in mixed or personal suits, we are (it must be owned) obliged to have
recourse to such arbitrary fictions and expedients, that unless we had de-

veloped their principles, and traced out their progress and historj^, our pre-

sent system of remedial jurisprudence (in respect of landed property)

would appear the most intricate and unnatural that ever was adopted by
a free and enlightened people.

But this intricacy of our legal process will be found, when attentively

considered, to be one of those troublesome, but not dangerous, evils, which
have their root in the frame of our constitution, and which therefore can
never be cured, without hazarding every thing that is dear to us. In ab-

solute governments, when "new arrangements of property and a gradual
change of manners have destroyed the original ideas, on which the laws
were devised and established, the prince by his edict may promulge a new
code, more suited to the present emergencies. But when laws are to be
framed by popular assemblies, even of the representative kind, it is too

Herculean a task to begin the work of legislation afresh, and extract a
new system from the discordant opinions of more than five hundred coun-
sellors. A single legislator or an enterprizing sovereign, a Solon or Ly-
ruririis, a Ju.stinian or a Frederick, may at any time form a concise, and
p»t'rips an uniform, plan of justice : and evil betide that presumptuous
subject who questions its wisdom or utility. But who, that is acquainted
with the difficulty of new-modelling any branch of our statute laws

Vol. II. . 29
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(though relating but to roads or to parish settlements), will conceive it

ever feasible to alter any fundamental point of the common law, with all it&

appendages and consequents, and set up another rule in its stead ? When
therefore, by the gradual influence of foreign trade and domestic tranquil-

lity, the spirit of our military tenures began to decay, and at length the

whole structure was removed, the judges quickly perceived that the forms
and delays of the old feodal actions (guarded with their several outworks

of essoins, vouchers, aid-prayers, and a hundred other formidable

[*268] intrenchments) were ill-suited to that *more simple and commer-
cial mode of property which succeeded the former, and required

a more speedy decision of right, to facilitate exchange and alienation.

Yet they wisely avoided soliciting any great legislative revolution in the

old established forms, Avhich might have been productive of consequences

more numerous and extensive than the most penetrating genius could fore-

see; but left them as they were, to languish in obscurity and oblivion, and
endeavoured by a series of minute contrivances to accommodate such per-

sonal actions, as were then in use, to all the most useful purposes of reme-

dial justice : and where, through the dread of innovation, they hesitated

at going so far as perhaps their good sense would have prompted them,

they left an opening for the more liberal and enterprizingjudges, who have

sate in our courts of equity, to shew them their error by supplying the

omissions of the courts of law. And, since the iiew expedients have been
refined by the practice of more than a century, and are sufficiently known
and understood, they in general answer the purpose of doing speedy and
substantial justice, much better than could now be effected by any great

fundamental alterations. The only difficulty that attends them arises from

their fictions and circuities : but, when once we have discovered the pro-

per clew, that labyrinth is easily pervaded. Our system of remedial law
resembles an old Gothic castle, erected in the days of chivalry, but fitted

up for a modern inhabitant. The moated ramparts, the embattled towers,

and the trophied halls, are magnificent and venerable, but useless, and
therefore neglected. The inferior apartments, now accommodated to daily

use, are cheerful and commodious, though their approaches may be wind-

ing and difficult.

In this part of our disquisitions I however thought it my duty to unfold,

as far as intelligibly I could, the nature of these real actions, as well as

of personal remedies. And this not only because they are still in force,

still the law of the land, though obsolete and disused ; and may perhaps,

in their turn, be hereafter with some necessary corrections called

[*269] out again into common use ; but also because, as a sensible *wri-

ter has well observed (^), "whoever considers how great a cohe-

rence there is between the several parts of the law, and how much the

reason of one case opens and depends upon that of another, will I pre-

sume be far from thinking any of the old learning useless, which will so

much conduce to the perfect understanding of the modern." And besides

I should have done gTcat injustice to the founders of our legal constitution,

had I led the student to imagine, that the remedial instruments of our

law were originally contrived in so complicated a form, as we now present

them to his view : had I, for instance, entirely passed over the direct and
obvious remedies by assises and writs of entry, and only laid before him
the modern method of prosecuting a writ of ejectment,

(2) Hawk. Abr. Co. Litt. pref.
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CHAPTER XVIII.

OF THE PURSUIT OF REMKDIES BY ACTION;
AND FIRST, OF THE ORIGINAL WRIT.

Havixo, under the head of redress by suit in courts^ pointed out in the

preceding pages, in the first place, the nature and several species of courts

ofjustice, wherein remedies are administered for all sorts of private wrongs

;

and, in the second place, shewn to which of these courts in particular ap-

plication must be made for redress, according to the distinction of injuries,

or, in other words, what wrongs are cognizable by one court, and what by
another ; I proceeded, under the title of injuries cognizable by the courts of
common law, to define and explain the specifical remedies by action, provid-

ed for every possible degree of wrong or injury; as well such remedies

as are dormant and out of use, as those which are in every day's practice,

apprehending that the reason of the one could never be clearly compre-

hended without some acquaintance with the other: and, I am now, in the

last place, to examine the manner in which these several remedies are /jwr-

sued and applied, by action in the courts of common law ; to which I shall

afterwards subjoin a brief account of the proceedings in courts of equi-

ty-

•In treating of remedies by action at common law, I shall con- [*271]

fine myself to the modern method of practice in our courts of judi-

cature. For, though I thought it necessary to throw out a few observa-

tions on the nature of real actions, however at present disused, in order to

demonstrate the coherence and uniformity of our legal constitution, and
that there was no injury so obstinate and inveterate, but which might in

the end be eradicated by some or other of those remedial writs
;
yet it

would be too irksome a task to perplex both my readers and myself with

explaining all the rules of proceeding in those obsolete actions, which are

frequently mere positive establishments, the forma et fgura judicii, and
conduce very little to illustrate the reason and fundamental grounds of the

law. Wherever I apprehend they may at all conduce to this end, I shall

endeavour to hint at them incidentally.

What therefore the student may expect in this and the succeeding
chapters, is an account of the method of proceeding in and prosecuting
a suit upon any of the personal writs we have before spoken of, in the

court of common pleas at Westminster, that being the court originally con-
stituted for the prosecution of all civil actions. It is true that the courts

of king's bench and exchequer, in order, without intrenching upon ancient
forms, to extend their remedial influence to necessities of modem times,
have now obtained a concurrent jurisdiction and cognizance of very ma-
ny civil suits : but, as causes are therein conducted by much the same
advocates and attorneys, and the several courts and their judges have
an entire communication with each other, the methods and forms of pro-

ceeding are in all material respects the same in all of them. So that,

in giving an abstract or history (a) of the progress of a suit through

(a) In deducing this history- the student nmst not tical knowledge is not so much to be learned from
expect aathoriUes to be constantly cited ; as prac' any books of law, as from experience and atteiwi-
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[*272] the court of common pleas, we *shall at the same time give a
general account of the proceedings of the other two courts ; ta-

king notice, however, of any considerable difference in the local practice

of each. And the same abstract will moreover afford us some general

idea of the conduct of a cause in the inferior courts of common law, those

in cities and boroughs, or in the court-baron, or hundred, or county-court:

all which conform (as near as may be) to the example of the superior tri-

bunals, to which their causes may probably be, in some stage or other,

removed.

The most natural and perspicuous way of considering the subject be-

fore us will be (I apprehend) to pursue it in the order and method where-
in the proceedings themselves follow each other ; rather than to distract

and subdivide it by any more logical analysis. The general therefore and
orderly parts of a suit are these ; 1. The original writ : 2. The process :

3. The pleadings : 4. The issue or demurrer: 5. The trial : 6. The judg-

ment, and its incidents : 7. The proceedings in nature of appeals : 8. The
execution. •

First, then, of the original, or original writ (2) ; which is the beginning or

foundation of the suit. When a person hath received an injury, and thinks

it worth his while to demand a satisfaction for it, he is to consider with him-

self, or take advice, what redress the law has given for that in-

[*273] jury ; *and thereupon is to make application or suit to the crown,

the fountain of all justice, for that particular specific remedy which
he is determined or advised to pursue. As, for money due on bond, an ac-

tion of debt ; for goods detained without force, an action of detinue or trover;

or, if taken with force, an action of trespass vi et atmis ; or to try the title

of lands, o^n'rit of\ntry or action of trespass in ejectment; or for any con-

sequential injury received, a special action on the case. To this end he is

to sue out, or purchase by paying the stated fees, an original, or original

writ, from the court of chancery, which is the ojfficina jiistitiae, the shop or

mint of justice, wherein all the king's writs are framed (3). It is a man-
datory letter from the king in parchment, sealed with his great (h) seal,

ance on the courts. The compiler must therefore These hooks of practice, as they are called, are all

be frequently obliged to rely upon his own obser- pretty much on a level, in point of composition and
vations ; which in general he hath been studious to solid instruction ; so that that which bears the latest

avoid where those of any other might be had. To edition is usually the best. But Gilberts history

accompany and illustrate these remarks, such gen- and practice of the court of common pleas is a book
tlemen as are designed for the profession will find of a very different stamp : and though (like the rest

itnecessary to peruse the books of entries, ancient of his posthumous works) it has suffered most
and modern ; which are transcripts of proceedings grossly by ignorant or careless transcribers, yet it

that have been had in some particular actions. A has traced out the reason of many parts of our
bookortwoof technical learning will also be fouhd modem practice, from the feodal institutions and
very convenient ; from which aman of liberal edu- the primitive construction of our courts, in a most
cation and tolerable understanding may glean ^ro clear and ingenious manner. (1)

re nata as much as is sufficient for his purpose. (i) Finch, L. 237.

(1) The more recent publications of Mr. (3) In New-York original writs issue out of
Serj. Sellon and Mr. Tidd, and those of Mr. and under the seal of the court in which they
Impey and Mr. Lee, now afTord still more ex- are returnable. (2 R. S. 277, <^ 8). Plaints

plicit information on the subject of Practice. seem still to be proper in the Common Pleas

(2) Before the passing the 6 Geo. IV. c. 96. Courts, (Id. 651, (^ 11) : though the 2 R. S.

one great object ol proceeding by special ori- 347, directs that actions may be commenced for

ginal was to compel the defendant to bring a the recovery of a debt or of damages by capias

writ of error in parliament, if he intended to ad resp. :>-or, if against a corporation, by sum-
delay ;' but that act having restrained writs mons ; or by service of a declaration. All

of error upon judgments, even before verdict, proceedings in a cause may be on paper or

unless the defendant finds bail in error, pro- parchment. Writs issue in the name of the

ceedings are now more frequently by capias people (2 R. S. 275, ^ 8. 9.), and are teste'd,

in the court of common pleas, and by latitat in generally, in the name of the first judge or

the king's bench. chief justice of the court. (Id. 198, ^ 10.)
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and directed to tlic sheriff of tlie county wherein the injury is committed

or supposed so to he, requiring him to conmmnd the wrongdoer or party

accused, either to do justice to the complainant, or else to appear in court,

and answer the accusation against him. Whatever the sheriff does in

pursuance of this writ, he must return or certify to the court of common
pleas, together with the writ itself: which is the foundation of the juris-

diction of tliat court, hcing the king's warrant for the judges to proceed to

the determination of the cause. For it was a maxim introduced by the

Normans, that there should be no proceedings in common pleas before the

king's justices without his original writ; because they held it unfit that

those justices, being only the substitutes of the crown, should take cogni-

zance of any thing but what was thus expressly referred to their judg-

ment (c). However, in small actions below the value of forty shillings,

which are brought in the court-baron or county-court, no royal writ is ne-

cessary ; but the foundation of such suits continues to be (as in the times

of the Saxons) not by original writ, but hy plaint (d) ; that is, by a private

memorial tendered in open court to the judge, wherein the party injured

sets forth his cause of action ; and the judge is bound of common
right to administer justice therein, without any special *mandate [*274]

from the king. Now indeed even the royal writs are held to be

demandable of common right, on paying the usual fees : for any delay in

the granting them, or setting an unusual or exorbitant price upon them,
would be a breach of magna carta, c. 29, " nulli vendemus nulli negabimus,

aut differcjnus, justitiam vel rectum (4)."

Original writs are either optional or peremptory ; or, in the language of

our lawyers, they are either d. praecipe, or a si te fecerit securum (e). The
praecipe is in the alternative, commanding the defendant to do the thing re-

quired, or shew the reason wherefore he hath not done it (/), The use
of this writ is where something certain is demanded by the plaintiff, which
it' is incumbent on the defendant himself to perform ; as, to restore the
possession of land, to pay.a certain liquidated debt, to perform a specific

covenant, to render an account, and the like : in all which cases the writ

is drawn up in the form of a praecipe or command, to do thus or shew cause
to the contrary; giving the defendant his choice, to redress the injury, or
stand the suit. The other species of original writs is called a sifecerit te

securum, from the words of the writ ; which directs the sheriff to cause

(c) Flet. I. «, c. 34. , (e) Finch, L. 257.
(rf) Mirr. c. 2, « 3. (/) Append. No. III. f> 1.

(4) But to entitle a party to proceed by ori- a prisoner in the actual custody of the marshal.
final, the debt must amount to 10/. 5 Geo. It is the only mode of proceeding against
I. c. 27. 8. 5, since extended to 15/. by 51 peers. 3 M. & S. 88 ; corporations or hun-
Oeo. HI. c. 124. s. 1. 57 Geo. III. c. 101. dredors on the statutes of hue and cry, &c.
These latter arts have indeed both expired

; Trye, 11. Banies, 415 ; or for the purpose of
but It '

' V will be revived in the outlawing the defendant.

E
•"*''' -o a rule in the king's One advantage of proceeding by this writ is,
p"^'

.
i>roceeding by original, that if a writ of error be brought for delay, it

recover lea* ; nan 00/. he will be entitled to no must be brought direct into parliament, instead
more co«ta than if he had proceeded by bill, of first into the exchequer chamber, and from

.424.exceot in ca.«»e8 where he coiild not proceed thence into parliament. 1 Sid.
hj bill, as for outlawry, &c. R. M. 2-3 Geo. III. Where the demand exceeds 40/. a fine is
But though m an action on a bond, with a payable to the king on these writs, by way of
penalty above 50/. the plamtiff recover 20/., comiwsition for the liberty of suing in his
yet he will be entitled to cosu of suit by ori- court : which fine is estimated according to
ginal. 2 Chit. R. 148. the amount of the demand, paying 6». 8rf. for
This writ does not lie against an attorney every hundred marks, or 10». for every 100/.

or officer of the court, imless sued with an un- Trye, 58. G. R. H. 6 W. «St M. R. B. Tidd,
privileged person ; neither does it lie against 8 ed. 101.
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the defendant to appear in court, without any option given him, provided

the plaintiff gives the sheriff security effectually to prosecute his claim (g).

This writ is in use, where nothing is specifically demanded, but only a
satisfaction in general ; to obtain which, and minister complete redress,

the intervention of some judicature is necessary. Such are writs of tres-

pass, or on the case, wherein no debt or other specific thing is sued for in

certain, but only damages to be assessed by a jury. For this end the de-

fendant is immediately called upon to appear in court, provided the plaintiff

gives good security of prosecuting his claim. Both species of writs are

teste'd, or witnessed in the king's own name ;
" witness ourselves at West-

minster," or wherever the chancery may be held. »

[*275] *The security here spoken of, to be given by the plaintiff for

prosecuting his claim, is common to both writs, though it gives

denomination only to the latter. The whole of it is at present become a

mere matter of form : and John Doe and Richard Roe are always return-

ed as the standing pledges for this purpose. The ancient use of them
was to answer for the plaintiff, who in case he brought an action without

cause, or failed in the prosecution of it when brought, was liable to an
amercement from the crown for raising a false accusation ; and so the

form of judgment still is {h). In like manner, as by the Gothic constitu-

tions no person was permitted to lay a complaint against another, ''nisi

sub scriptura aut specijicatione trium testium, quod actionem vellet persequi (i);"

and, as by the laws of Sancho I. king of Portugal, damages were given

against a plaintiff who prosecuted a groundless action {h).

The day? oii which the defendant is ordered to appear in court, and on
which the sheriff is to bring in the writ and report how far he has obeyed
it, is called the return of the writ ; it being then returned by him to the

king's justices at Westminster. And it is always made returnable at the

distance of at least fifteen days from the date or teste (5), that the defen-

dant may have time to come up to Westminster, even from the most re-

mote parts of the kingdom ; and upon some da.y in one of the four terms,

in which the court sits for the dispatch of business.

These terms are supposed by Mr. Selden (I) to have been instituted by
William the Conqueror : but sir Henry Spelman hath clearly and learn-

edly shewn, that they were gradually formed from the canonical consti-

tutions of the church ; being indeed no other than those leisure seasons of

the year, which were not occupied by the great festivals or fasts, or

which were not liable to the general avocations of rural business.

[*276] *Throughout all Christendom, in very early times, the whole year

was one continual term for hearing and deciding causes. For the

christian magistrates, to distinguish themselves from the heathens, who
were extremely superstitious in the observation of their diesfasti et nefasti,

went into a contrary extreme, and administered justice upon all days alike.

Till at length the church interposed and exempted certain holy seasons

from being profaned by the tumult of forensic litigations. As, particular-

ly, the time of Advent and Christmas, which gave rise to the winter vaca-

tion : the time of Lent and Easter, which created that in the spring ; the

time of Pentecost, which produced the third ; and the long vacation, be-

(^) Append. No. II. « 1. {k) Mod. Un. Hist. xxii. 45.

(h) Finch, L. 189. 252. (Z) Jan. Angl. I. 2, ^ 9.

(t) Stiem. dejure Gothor. I. 3, c. 7.

(5) No certain number of days now necessary in New-York. (2 R. S. 555, ^ 31).
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twpcn Midsiiniinor and Michaelmas, which was allowod for the hay-time

and harvest. All Sundays also, and some particular festivals, as the days

of the purification, ascension, and some others, were included in the same
prohibition : which was established by a canon of the church, a. d. 517.

and was fortilied by an imperial constitution of the younger Theodosius,

comprised in the Theodosian code {m) (6).

Afterwards, when our own legal constitution came to be settled, the

commencement and duration of our law terms were appointed with an eye

to those canonical prohibitions ; and it was ordered by the laws of king

Edward the Confessor {n), that from advent to th& octave of the epiphany,

from septuagesima to the octave of Easter, from the ascension to the octave

of pentecost, and. from three in the afternoon of all Saturdays till Monday
morning, the peace of God and of holy church shall be kept throughout

all the kingdom. And so extravagant was afterwards the regard that

was paid to these holy times, that though the author of the mirror (o)

mentions only one vacation of any considerable length, containing the

months of August and September, yet Britton is express (;>), that in the

reign of king Edward the First no secular plea could be held, nor

any man sworn on the *evangelists (q), in the times of advent, [*277]

lent, pentecost, harvest, and vintage, the days of the great litanies,

and all solemn festivals. But he adds, that the bishops did nevertheless

grant dispensations (of which many are preserved in Rymer's /oedfera) (r),

that assises and juries might be taken in some of these holy seasons. And
soon afterwards a general dispensation was established by statute Westra.

1. 3 Edw. I. c. 51. which declares, that " by the assent of all the pre-

lates, assises o( novel disseisin, mort d'ancestor , and darrein presentment, shall

be taken in advent, septuagesima, and lent ; and that at the special re-

quest of the king to the bishops." The portions of time, that were not in-

cluded within these prohibited seasons, fell naturally into a fourfold divi-

sion, and, from some festival day that immediately preceded their com-
mencement, were denominated the terms of St. Hilary, of Easter, of the

holy Trinity, and of St. Michael : which terms have been since regulated

and abbreviated by several acts of parliament
;
particuUrly Trinity term

by statute 32 Hen. YHI. c. 21, and Michaelmas term by statute 16 Car.

I. c. 6, and again by statute 24 Geo. II. c. 48 (7).

There are in each of these terms stated days called days in bank, dies in

banco : that is, days of appearance in the court of common bench. They
are generally at the distance of about a week from each other, and have
reference to some festival of the church (8). On some one of these days
in bank all original writs must be made returnable ; and therefore they are

generally called the returns of that term : whereof every term has more or

(«) Spelman of the terms. (p) c. 53.

(m) c. 3. de temporUnu et diebits pacts. (i/) See pa?. 59.

(0) c. 3, 8. (r) temp. Hen. III. passim.

(6) In Nr-"'^'"''' 'hf" terms of the Supreme feast of Ea.stor. See post, 278. note (11).
CJourt are, ' '\nys of January, May, Hilary and Trinity arc called issuable terms,
and July, i 1 Monday of October: being the terms after which the judges go their

the fin<t and l.isi, ;irf held at Albany ; the se- circuits, for the trial of (pauses wherein issues
cond in the city of New-York ; and the third have lieen previously joined.
in Utica. (2 R. S. 196, ^ 2, &c.) (8) Easter term has five return days, the

(7) Michaelmas and Hilary are fixed terms, rest four. These are called general or ccmnwn.
and invariably begin on the same day every return days, all the others arc particular or

year ; but Easter and Trinity are moveable, special return days.
their commencement being regulated by the
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less, said by the mirror (s) to have been originally fixed by king Alfred,

but certainly settled as early as the statute of 51 Hen. III. st. 2. But

though many of the return days are fixed upon Sundays, yet the court

ne.ver sits to receive these returns till the Monday after [t) : and therefore

no proceedings can be held, or judgment can be, given, or supposed to be

given, on the Sunday (u).

[*278] *The first return in every term is, properly speaking, the first

day in that term ; as, for instance, the octave of St. Hilary, or the

eighth day inclusive after the feast of that saint : which falling on the

thirteenth of January, the octave therefore or first day of Hilary term is

the twentieth of January. And thereon the court sits to take essoigns, or

excuses, for such as do not appear according to the summons of the writ

:

wherefore this is usually called the essoign day of the term (9). But on
every return-day in the term, the person summoned has three daj's of

grace, beyond the day named in the writ, in which to make his appear-

ance ; and if he appears on the fourth day inclusive, quarto die post, it is

sufficient (10). For our sturdy ancestors held it beneath the condition of

a freeman to appear, or to do any other act, at the precise time appointed.

The feodal law therefore always allowed three distinct days of citation, be-

fore the defendant was adjudged contumacious for not appearing [v)
;
pre-

serving in this respect the German custom, of which Tacitus thus

speaks [w) :
" illud ex lihertate vitium, quod nan simul nee jussi conveniunt

;

sed et alter et tertius dies cunctatione coeuntium absumitur." And a similar

indulgence prevailed in the Gothic constitution :
" illud enim nimiae liberta-

tis indicium, concessa toties impunitas non parendi ; nee enim trims judicii con-

cessibus poenam perditae causae contumax meruit (a;)." Therefore, at the be-

ginning of each term, the court does not usually {?/) sit for dispatch of bu-

siness till the fourth or appearance day, as in Hilary term on the twenty-

third of January (11); and in Trinity term, by statute 32 Hen. VIII. c.

21. not till the Jifth day, the fourth happening on the great popish festival

of Corpus Christi {z) ; which days are therefore called and set down in the

almanacks as the first days of the term, and the court also sits till the

quarto die post or appearance day of the last return, which is therefore the

end, of each of them.

(s) c. 5, () 108. day, falls on the morrow of Corpus Chris(ida.y (as

(«) Registr. 19. Salk. 627. 6 Mod. 250. it did A. D. 1614, 1698, and 1709, and will again
(m) 1 Jon. 156. Swann & Broome, B. R. Mich. A. D. 1791), Trinity full term tlien commences, and

5 Geo. III. et in Dam. Proc. 1766. the courts sit on tliat day, though in other years it

(v) Feud. I. 2, t. 22. is no juridical day. Yet in 1702, 1713, and 1724,
(w) demor. Ger. c. 11. when mids\immer-day fell upon what was regular-
(x) Stiern. de jure Goth. I. 1, c. 6. ly the last day of the term, the courts did not then
(y) See 1 Bulstr. 35. sit, but it was regarded like a Sunday, and the
(z) SeeSpelmanontheterms,ch. 17. Note, that term was prolonged to the twenty-lifth of June.

ifthefeastofsaint John the baptist, ormidsummer- (Rot. C. B. Bunb. 176.)

(9) At the present day, no essoign is allow- on the 23d of January, and ends on the 12th of
ed in any personal action whatever, even February ; unless either of those four days
though the defendant be a peer or member of falls on a Sunday, and then the term begins or

parliament. See 2 Term. R. 16. 16 East, ends on the day following. Easter term be-

7. (a). gins always on the Wednesday fortnight after

(10) But the appearance need not be enter- Easter Sunday, and ends on the Monday three

ed until eight days after the.quarto die post. 3 weeks afterwards. Trinity term begins al-

Bar. & Cres. 110. ways on the Friday after Trinity Sunday, and
(11) Michaelmas term always begins on ends on the Wednesday fortnight after it be-

the 6th of November, and ends on the 28th of gins. 1 Cromp. Prac. 1. Tidd, 8 ed. 101, 2.

the same month ; Hilary term always begins
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CHAPTER XIX.

0,F PROCESS.

^HE next step for carrying on the suit, after suing out the original, i$

^Ued the process ; being the means of compelling the defendant to appear

in court. This is sometimes called original process, being founded upon
the original writ ; and also to distinguish it from mesne or intermediate

process, which issues, pending the suit, upon some collateral interlocutory

matter ; as to summon juries, witnesses, and the like (a). Mesne process

is also sometimes put in contradistinction to ^na/ process, or process ofexc
cation ; and then it signifies all such process as intervieries between the be-

ginning and end of a suit.

But process, as we are now to consider it, is the method taken by the

law to compel a compliance with the original writ, of which the primary
step is by giving the party notice to obey it. This notice is given upon
all real praecipes, and also upon all personal writs for injuries not against

the peace, by summons ; which is a warning to appear in court at the re-

lum of the original writ, given to the defendant by two of the sheriff's

messengers called summoners, either in person or left at ^lis house or

land (6) ; in like manner as in the civil law the first process is by personal

citation, in jus vocando(c). This warning on the land is given, in real ac-

tions, by erecting a white stick or wand on the defendant's grounds (d)

(which stick or wand among the northern nations is called the

baculus *nunciatorius) (e) ; and by statute 31 Eliz. c. 3. the notice [*280]
must also be proclaimed on some Sunday before the door of the

parish church.

If the defendant disobeys this verbal monition, the next process is by
writ of attachment or pone, so called from the words of the writ (/), ^^pone

per vadium et salvos plegios, put by gage and safe pledges A. B. the de-
fendant, ^c." This is a writ not issuing out of chancery, but out of the
court of common pleas, being grounded on the non-appearance of the de-
fendant at the return of the original writ ; and thereby the sheriff is com-
manded to attach him, by taking gage, that is, certain of his goods, which
be shall forfeit if he doth not appear (g) ; or by making him find safe
pledges or sureties who shall be amerced in case of his non-appearance (h).

This is also the first and immediate process, without any previous sum-
mons, upon actions of trespass vi et armis, or for other injuries, which
though not forcible are yet trespasses against the peace, as deceit and cmf
sptracy (i)

; where the violence of the wrong requires a more speedy re-
medy, and therefore the original writ commands the defendant to be at
once attached, without any precedent warning (j) (1).

, .rnAt U) Finch, L. 345. Lord Raym. 278.

, . i u •. («) l>*lt- sher. r. 32.
.

> it. of sher. c. 31. (t) Finch, L. 305. 352.
I'.' .^t;nm. dejure Stuon. I. 1, c. 8. (» Append. No. II. ^ 1.

(1) Upon this writ the sheriff cannot justify money for surety for his appearance. 6 T. R.
entering the defendant's house, and continuing 137.
were till the defendant pay him a sum of

Vol. II. 30
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If, after attachment^ the defendant neglects to appear, he not only forfeit*

this security, but is moreover to be farther compelled by writ of distrin-

gas [k), or distress infinite; which is a subsequent process issuing from the-

court of common pleas, commanding the sheriff to distrein the defendant
from time to time, and continually afterwards by taking his goods and the
profits of his lands, which are called issues, and which by the common law
he forfeits to the king if he doth not appear (/), But now the issues may

be sold, if the court shall so direct, in order to defray the reasona-

[*281] ble costs of the plaintiff (m) (2). In like *manner by the civil

law, if the defendant absconds, so that the citation is of no effect,

"mittitur adversarius in possessionem honorum ejus (w)-"

And here by the common, as well as the civil law, the process ended in

case of injuries without force : the defendant, if he had any substance, be-

ing gradually stripped of it all by repeated distresses, till he rendered obe-

dience to the king's writ ; and, if he had no substance, the law held him
incapable of making satisfaction, and therefore looked upon all further pro-

cess as nugatory. And besides, upon feodal principles, the person of a

feudatory was not liable to be attached for injuries merely civil, lest there-

by his lord should be deprived of his personal services. But, in cases of

injury accompanied with force, the law, to punish the breach of the peace,

and prevent its disturbance for the future, provided also a process against

the defendant's person in case he neglected to appear upon the former pro-

cess of attachment, or had no substance whereby to be attached ; subject-

ing his body to imprisonment by the writ of capias ad respondendum (o).

But this immunity of the defendant's person, in case of peaceable though
fraudulent injuries, producing great contempt of the law in indigent wrong-
doers, a capias was also allowed to arrest the person, in actions of account^

though no breach of the peace be suggested, by the statutes of Marlbridge,

52 Hen. III. c. 23. and Westm. 2. 13 Edw. I.e. 11. in actions oi debt-di\d.

detinue, by statute 25 Edw. III. c. 17. and in all actions oii the case, by
statute 19 Hen. VII. c. 9. Before which last statute a practice had been
introduced of commencing the suit by bringing an original writ of trespass

quare clausumfregit, for breaking the plaintifi"'s close vi et armis ; which
by the old common law subjected the defendant's person to be arrested by
writ of capias : and then afterwards, by connivance of the court, the plaintiff

might proceed to prosecute for any other less forcible injury. This practice

(through custom rather than necessity, and for saving some trou-

[*282] ble and expense, in suing out a special original ^adapted to the

particular injury) still continues in almost all cases, except in ac-

{k) Append. No. III. ^2. (n) Ff. 2. 4. 19,

{I) Finch, L. 325. (o) 3 Rep. 12.

(m) Stat. 10 Geo. III. c. 50.

(2) Now by 51 Geo. III. c. 124. s. 2. con- plaintiff may levy 40s. and if defendant still

tinned by 57 Geo. III. c. 101. a distringas can- make default in appearing, an appearance may
not be issued : but at the foot of the summons be entered for him, and plaintiff may proceed
or attachment, notice as therein directed, is to as usual. These acts have expired, but see

be given to defendant to appear, or in default ante, 274, n. 4.

of an appearance, that plaintiff will enter one These provisions seem to extend to the pro-

for him, and proceed thereon as if he had ap- cess by distringas in the exchequer, 5 Taunt,
peared. If, however, the summons or attach- 71. (a) ; but see 3 Price, 263. 266. 5 Price,

ment cannot be personally served on defend- 522. 639. They do not extend to persons

ant, and it be left for him at his house or place having privilege of parliament, nor to the pro-

of abode, the court or a judge in vacation may cess by attachment on a justicies iu a county

grant leave to sue out a distringas, with a no- palatine. 5 Taunt. 69.

tice thereon as pointed out in the act, and
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tions of debt ; though now, by virtue of the statutes above cited and others,

« capias might be iiad upon ahnost every species of complaint.

If therefore the defendant being summoned or attached makes default,

and neglects to appear ; or if the sherifl' returns a nihil, or that the defend-

ant hath nothing whereby he may be sununoned, attached, or distreined ;

the capias now usually issues (/;) : being a writ commanding the sheriff

to take the body of the defendant if he may be found in his bailiwick or

county, and him safely to keep, so that he may have him in court on the day
of the return, to answer to the plaintiff of a plea of debt or trespass, <^c. as

the case may be. This writ, and all others subsequent to the original

writ, not issuing out of chancery but from the court into which the origi-

nal was returnable, and being grounded on what has passed in that court

in consequence of the sheriff's return, are caWedjudicialy not original writs

;

they issue under the private seal of that court, and not under the great

seal of England ; and are testc'd, not in the king's name, but in that of the

chief (or, if there be no chief, of the senior) justice only. And these seve-

ral writs being grounded on the sheriff's return, must respectively bear

date the same day on which the writ immediately preceding was returna-

ble (3).

This is the regular and ordinary method of process. But it is now
usual in practice, to sue out the capias in the first instance, upon a suppos-

ed return of the sheriff; especially if it be suspected that the defendant,

upon ROtice of the action, will abscond ; and afterwards a fictitious origin-

al is drawn up, if the party is called upon so to do, with a proper return

thereupon, in order to give the proceedings a colour of regularity. When
this capias is delivered to the sheriff, he by his under-sheriff grants a war-
rant to his inferior officers or bailiffs, to execute it on the defendant. And,
if the sheriff of Oxfordshire (in which county the injury is supposed to be
committed and the action is laid) cannot find the defendant in his

jurisdiction, *he returns that he is not found, non est inventus, in [*283]
his bailiwick : whereupon another writ issues, called a testatum

capias (q), directed to the sheriff of the county where the defendant is sup-
posed to reside, as of Berkshire, reciting the former writ, and that it is tes'

tifif.d, testatum est^ that the defendant lurks or wanders in his bailiwick,

wherefore he is commanded to take him, as in the former capias. But here
also, when the action is brought in one county, and the defendant lives in

another, it is usual, for saving trouble, time, and expense, to make out a
testatum capias at the first ; supposing not only an original, but also a for-

mer capias, to have been granted, which in fact never was. And this fic-

tion, being beneficial to all parties, is readily acquiesced in and is now be-
come the settled practice ; being one among many instances to illustrate
that maxim of law, that in jictione juris consistit aequitas.

But where a defendant absconds, and the plaintiff would proceed to an
outlawry (4) against him, an original writ must then be sued out regular-

(p) Append. No. Ill, k S. (g) ibid.

^^^ ^^J^^^^ **? ***" ,n»«rto die post, nnd may be tested before the original, and even
•^*"" '

- . .1
• —

, J before the cause of action accrued, provided it

P"^" be actually taken out afterwards. See Tidd,
»"'- " 8ed. 125. 3WiIs. 454.
and ihc return ut . acii wm, I rye, GO. 2 Wils. (4) In New-York process of outlawry, ex-
117

;
but the cursitor will expedite the process, cept on conviction of treason, is abolished. (2

Dyer, 175. Tidd, 8 ed. 103. Unless the plain- R. S. 553, 6 15 : 745, 6 20).
tiff me«a to proceed to outlawry, the capias
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ly, and after that a capias (5). And if the sheriff cannot find the defend-

ant upon the first writ of capias, and return a non est inventus, there issues

out an alias writ, and after that a pluries, to the same effect as the former

(/•) : only after these words " we command you," this clause is inserted,

"as we hsive formerly " or, "as we have often commanded you:"

—

'^sicut

alias," or " sicut pluries, praecipimus." And, if a non est inventus is return-

ed upon all of them, then a writ of exigent or exigi facias may be sued
out (s), which requires the sherifll'to cause the defendant to be proclaimed,

required, or exacted, in five county courts successively, to render himself

;

and if he does, then to take him as in a capias : but if he does not appear,

and is returned quinto exactus, he shall then be outlawed by the coroners of

the county. Also by statutes 6 Hen. VIII. c. 4. and 31 Eliz. c. 3. whether
the defendant dwells within the same or another county than that

[*284] wherein the exigent is sued out, *a writ of proclamation (t) shall

issue out at the same time with the exigent, commanding the she-

riflf of the county, wherein the defendant dwells, to make their proclama-

tions thereof in places the most notorious, and most likely to come to his

knowledge, a month before the outlawry shall take place. Such outlawry

is putting a man out of the protection of the law, so that he is incapable

to bring an action for redress of injuries ; and it is also attended with a

forfeiture of all one's goods and chattels to the king. And therefore, till

some time after the conquest, no man could be outlawed but for felony

;

but in Bracton's time, and somewhat earlier, process of outlawry was or-

dained to lie in all actions for trespasses vi et arrnis (v). And since his

days, by a variety of statutes (the same which allow the writ of capias

before mentioned), process of outlawry doth lie in divers actions that are

merely civil
;
provided they be commenced by original and not by bill (u).

If after outlawry the defendant appears publicly, he may be arrested by a

writ of capias utlagatum {w) (6), and committed till the outlawry be reversed.

Which reversal may be had by the defendant's appearing personally in

court or by attorney (x), (though in the king's bench he could not appear

by attorney (y), till permitted by statute 4 & 5 W. & M. c. 18.) ; and any
plausible cause, however slight, will in general be sufficient to reverse it,,

it being considered only as a process to compel an appearance. But then

the defendant must pay full costs, and put the plaintiff in the same condi-

tion, as if he had appeared before the writ of exigi facias was award-
ed (7).

(r) Append. No. III. ^ 2. (lo) Append. No. III. ^ 2.

(5) Ibid. {X) 2 RoU. Rep. 490. Regul. C. B. A. D. 1654, c.

{t) Ibid. 13.

(V) Co. Litt. 128. (y) Cro. Jac. 616. Salk. 496.

(w) 1 Sid. 159.

(5) And if in a joint action against several chattels, and value the lands, &c. of the out-

defendants, one of them keep out of the way, law ; upon this an inquiry is executed, and
the plaintiff may have a writ of exigi facias execution issues. The money raised under
against that defendant, Trye, 155. and must the writ belongs to the crown, though upon
proceed to outlawry against him before he can motion in the exchequer the plaintiff may-

go on against the others. 1 Stra. 473. 1 Wils. have it paid him if it do not exceed 50/., or if

78. 1 Bla. Rep. 20. Tidd, 8 ed. 126. it does, then it may be paid him on petition.

If the defendant be a woman, the proceed- For further as to this, see Tidd, 8 ed. 133, 4,

ing is called a waiver. Lit. 186. Co. Lit. 122. 5. If the outlawry be reversed, the defendant

b. An infant under twelve years cannot be may have this property restored by writ of
outlawed. Co. Lit, 128. a. • amoveas manus. Id. 141.

(6) By a special writ of capias utlagatum, (7) Unless where the outlawry was obtain*

the sheriff is commanded not only to take de- ed for the purpose of oppression, as where de-

fendant, but to summon a jury to appraise the fendant was already in prison at plaintiff's
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Such is the first process in the court of common plras. In the king's

bench they mat/ also (and frequently do) proceed in certain causes, particu-

larly in actions of ejoctnient and trespass, by original writ, with attachment

and capias il\eTcon{y) ; returnable, not at Westminster, where the common
pleas are now fixed in consequence of magna carta, but '* ubicunque

fuerimus in Anglia,'" wheresoever the king shall then be in •Eng- [•285]

land ; the king's bench being removai)le into any part of England

at the pleasure and discretion of the crown. But the more usual method

of proceeding therein is without any original, but by a peculiar species of

process entitled a bill of Middlesex : and therefore so entitled, because the

court now sits in that county ; for if it sate in Kent, it would then be a

bill of Kent {z). For though, as the justices of this court have, by its

fundamental constitution, power to determine all offences and trespasses,

by the common law and custom of the realm (a), it needed no original

writ from the crown to give it cognizance of any misdemesnor in the.

county wherein it resides
;
yet, as by this court's coming into any county,

it immediately superseded the ordinary administration of justice by the

general commissions of eyre and of oyer and terminer [b), a process of its

own became necessary within the county where it sate, to bring in such

persons as were accused of committing any forcible injury. The bill of

Middlesex (c) (which was formerly always founded on a plaint of trespass

quare clausum fregit, entered on the records of the court) (d) is a kind of

capias, directed to the sheriff of that county, and commanding him to take

the defendant, and have him before our lord the king at Westminster on a

day prefixed, to answer to the plaintiff of a plea of trespass. For this

accusation of trespass it is, that gives the court of king's bench jurisdic-

tion in other civil causes, as was formerly observed ; since when once the

defendant is taken into custody of the marshal, or prison-keeper of this

court, for the supposed trespass, he being then a prisoner of this court,

may here be prosecuted for any other species of injury. Yet, in order to

found this jurisdiction, it is not necessary that the defendant be actually

the marshal's prisoner ; for, as soon as he appears, or puts in bail,

to the *process, he is deemed by so doing to be in such custody of [*286]

the marshal, as will give the court a jurisdiction to proceed (e).

And, upon these accounts, in the bill or process a complaint of trespass is

always suggested, whatever else may be the real cause of action. This
bill of Middlesex must be served on the defendant by the sheriff, if he finds

him in that county; but, if he returns ^'non est inventus,'^ then there issues

out a writ of latitat (/), to the sheriff of another county, as Berks

;

which is similar to the testatum capias in the common pleas, and recites the
bill of Middlesex and the proceedings thereon, and that it is testified that

the defendant " latitat et discurrit," lurks and wanders about in Berks ; and
therefore commands the sherifl!' to take him, and have h^s body in court on
the day of the return (8). But, as in the common pleas the testatum capias

(y) Append. No. II. M. (i) Bro. Abr. t. jurisdiction, 86. 3 Inst. 27.
(x) Thus, when '•

~ \ ford, by rea- (c) Append. No. III. « 3.

son of the plague.
, rss wa« by (d) Trye's Jus Filizar. 96.

bill of OxfordthtT, .,. 101. (e) 4 Inst. 72.
(a) Bro. Abr. t. oyer ^ itrmintr, H. (/) Append. No. III. « 3.

•uit, &c. 2 Vent. 46. 2 Salk. 495. The purposely for delay, that fact may effectually
taence of the defendant beyond «ea, at the be replied. 2 Rol. R. 11. 12 East, 625.
time the exigent is promulgaU>d is, at com- (8) If the latitat prove ineffectual, an alitu,

mon law, ground for a w rit of error to reverse and after that a plwits latitat, or, more proper-
the outlawry i but if defendant went abroad ly speaking, an alias or plwiet capiat may b«
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may be sued out upon only a supposed, and not an actual, preceding capi-

as ; so in the king's bench a latitat is usually sued out upon only a suppos-

ed, and not an actual bill of Middlesex. So that, in fact, a latitat may be
called the first process in the court of king's bench, as the testatum capias

is in the common pleas. Yet, as in the common pleas, if the defendant
lives in the county wherein the action is laid, a common capias suffices

;

so in the king's bench, likewise, if he lives in Middlesex, the process must
still be by hill of Middlesex only (9).

In the exchequer the first process is by writ of quo minus, in order to

give the court a jurisdiction over pleas between party and party. In

which writ [g) the plaintiff is alleged to be the king's farmer or debtor,

and that the defendant hath done him the injury complained of
;
quo minus

sufficiens existit, by which he' is the less able to pay the king his rent, or

debt. And upon this tlje defendant may be arrested as upon a capias from

the common pleas.

Thus differently do the three courts set out at first, in the commence-
ment of a suit, in order t(^ entitle the two courts of king's bench and ex-

chequer to hold plea in causes between subject and subject, which by the

original constitution of Westminster-hall they were not empowered to do.

Afterwards, when the cause is once drawn into the respective courts, the

method of pursuing it is pretty much the same in all of them.

[*287] *If the sheriff has found the defendant upon any of the for-

mer writs, the capias, latitat, &c. he was anciently obliged to take

him into custody, in order to produce him in court upon the return, how-
ever small and minute the cause of action might be. For, not having

obeyed the original summons, he had shewn a contempt of the court, and

was no longer to be trusted at large. But when the summons fell into

disuse, and the capias became in fact the first process, it was thought hard

to imprison a man for a contempt which was only supposed : and therefore

in common cases by the gradual indulgence of the courts, (at length au-

thorized by statute 12 Geo. I. c. 29. which was amended by 5 Geo. II. c.

27. made perpetual by 21 Geo. II. c. 3. and extended to all inferior courts

by 19 Geo. III. c. 70.) the sheriff or proper officer can now only personal-

ly serve the defendant with the copy of the writ or process, and with no-

tice in writing to appear by his attorney in court to defend this action
;

which in effect reduces it to a mere summons (10). And if the. defendant

(g) Append. No. III. ^ 4.

sued out. Tidd, 8 ed. 145. When it is doubt- sides the writ of quo minus is a venire facias

ful in what county the defendant is to be found, and subpoena ad respondendum. For the pro-

there may be several writs at the same time cess in this court, see Tidd, 8 ed. 154 to 157.

into different counties. Id. 1 Chit. Rep. 544. As to the form of the notice, see Tidd, 8 ed.

in any of these writs there may be a clause of 166. If there be no notice to appear, when
non omittas, commanding the sheriff that he do necessary, or the notice be not properly direct-

not omit, on account of any liberty in his coun- ed, &c. the defendant may move the court to

ty, but that he enter the same, &c. and take set aside the proceedings ; but any trifling in-

the defendant, &c. which non omittas writ formality in the notice, as setting down the

may be issued in the first instance. Tidd, 8 day of the month on which the defendant is to

ed. 145, 6. appear, without saying instant, next, or speci-

(9) And a latitat cannot be served out of the fying the year, or mentioning an impossible

proper county, though, when a person has been day, will not invalidate it. Tidd, 8 ed. 167.

served on the confines of a county, though out As to the service of the process, see Id. 167 to

of it, the court will not, in general, set aside 169.

the service. 4 M. & S. 412. 1 Chitty's R. If there be no process, or if it be defective

15. and see Id. 233. in point of form, or in its direction, teste, or

(10) But in this court the defendant cannot return, or the attorney's name be not indorsed

be outlawed, as the plaintiff cannot proceed upon it, the defendant may move the court to

therein by original writ. 1 Price, 309. Be- set aside the proceedings for irregularity ; and
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thinks proper to appear upon this notice, his appearance is recorded, and

he puts in sureties for his future attendance and obedience ; which sureties

are called common bail, being the same two imaginary persons that were
pledges for the plaintiff's prosecution, John Doe and Richard Roe. Or,

if the defendant does not appear upon the return of the writ, or within

four (or, in some cases, eight) days after (11), the plaintiff may enter an
appearance for him, as if he had really aj)peared ; and may file common
bail in the defendant's name, and proceed thereupon as if the defendant

had done it himself.
• But if the plaintiff will make affidavit, or assert upon oath, that the

cause of action amounts to ten pounds or upwards (12), (13), then he may
arrest the defendant, and make him put in substantial sureties for his ap-

a writ having a wrong return, will not be aided
by a correct day being mentioned in the notice

to appear. But he cannot take advantage of

any error or defect in the process after he has
appeared to it, or taken the dei^laration out of

the office ; for it is the universal practice of
the courts, that the application to set aside

proceedings for irregularity should be made ;is

early as possible, or, as it is commonly said,

in the first instance ; and where there has
been an irregularily. if the party overlook it

and take subsequent steps in the cause, he
cannot afterwards revert back and object to it.

In the common pleas the court will not quash
a writ on the ground of its having been served
in a wrong county. And it is said, that a mis-

take in the process is cured by the plaintiff's

entering an appearance for the defendant,
which has been always looked upon as ef-

fectual for that purpose as if be had done it

himself; but it is otherwise where the defend-
ant has not been served with a copy of the

J»rocess, or the notice subscribed thereto is de-
ective. It is also said, that no advantage can
be taken of the irregularity of process without
baring it returned, and before the court ; and
where the irregularity complained of is not in

the process, but in the notice to appear thereto,

or in the service of it, the rule should be to set

aside such service, and not the process itself.

See Tidd, 8 ed. 159. and the various cases
there collected.

The nrocess may in general be amended
where tnere is any thing to amend by ; and
it has \>een amended in the name of the de-
fendant where he was a prisoner in custody
under it. But the court of king's bench would
not grant a rule for amending the writ, under
which the defendant had been arrested by a
wrong name, after actions of false imprison-
ment had been brought for such arrest ; so an
amendment cannot be made of mesne process
by adding the name of another person as plain-
tiff : a writ returnable on a dies non is alto-
gether void, and cannot be amended by the
court, and the courts, we have seen, will not
in i^cneral allow a writ to be amended to the
prejudice of the bail. Tidd, 8 ed. 160. and
cases there collected.

(11) In all cases where the defendant is

served with a copy of the process, he has
eight days to file conunon bail in the king's
bench, or to enter a common appearance in
the common pleas, exclusive of the return day

;

and if the last of the eight days be a Sunday,
he has all the next day. 1 Cromp. Prac. 48.

1 Burr. 56.

As to what catise of action will justify an ar-

rest, it is a rule that where a debt is certain,

or damages may be reduced to a certainty, as
in assumpsit or covenant for the payment of
money, Barnes, 79, 80. 108. the defendant may
be arrested as a matter of course, on an affida-

vit stating the cause of action. Tidd, 171,

But where damages are altogether uncertain,
as in assumpsit, or covenant, to indemnify,
&c. or in actions for a tort or trespass, there
can be no arrest without a special order of the
court, or a judge, on a full affidavit of the cir-

cumstances. Id. 171. and by rule of H. T. 48
Geo. III. a person cannot be held to special

bail in trover or detinue without an order.

And there are other cases where an arrest is

not allowed, even though the action be brought
for a sum certain. Thus a defendant cannot
be arrested on a penal statute, Yelv. 53. though
he may on a remedial one, 7 T. R. 259 ; or
where the act expressly authorizes an arrest.

The defendant cannot be arrested on a bail

Ixjnd, R. M. 8 Ann. or replevin bond, 1 Salk.
99. 6 T. R. 336. 8 T. R. 450. or on a recogni-

zance of bail, Tidd, 8 ed. 172 ; nor for goods
bargained and sold, or sold without stating a
delivery, 12 East, 398. 1 Bingh. 357 ; nor on
a policy of insurance without an adjustment,
or an express promise to pay the amount, 5
Taunt. 201. 1 Marsh. 19. S. C. ; but he may
be on a guarantee. 9 Price, 155. So defend-
ant cannot be arrested for more than is equit-

ably due. Thus he cannot be arrested on the
penalty of a bond, 6 T. R. 217. 2 East, 409,
bvit he may if the sum is agreed to be for li-

quidated damages. Tidd, 8 ed. 173. He can-
not b^ arrested for more than the balance due,
wh«?re there is a set-off. 3 B. «St C. 139. 5 B
& A. 513. 1 D. & R. 67. S. C.

(12) As to the law of arrest in New-York,
see the Act to abolish imprisonment for debt,

passed 1831 : to take effect in March 1832.

(13) Now by Stat. 7 & 8 Geo. IV. c. 71, the
debt must amount to 20/., and in Wales and
the counties palatine to 50/. Intermediate
statutes, viz. 51 Geo. III. c. 124. and 57 Geo.
III. c. 101, extended the sum from 10/. to \5L,

except upon bills of exchange and promissory

notes. The statute of the present king con-

tains no such exemption.
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pearance, called special bail. In order to which, it is required by statute

13 Car. II. St. 2. c. 2. that the true cause of action should be expressed in

the body of the writ or process : else no security can be taken in a greater

sum than 40/. This statute (without any such intention in the

[*288] makers) had like to have ousted the king's bench of *all its juris-

diction over civil injuries without force ; for as the bill of Middle-

sex was framed only for actions of trespass, a defendant could not be ar-

rested and held to bail thereupon for breaches of civil contracts. But to

remedy this inconvenience, the oflicers of the king's bench devised a me-
thod of adding what is called a clause of ac etiam to the usual complaint oY

trespass : the bill of Middlesex commanding the defendant to be brought

in to answer the plaintiff' of a plea of trespass, and also to a bill of debt

(/) : the complaint of trespass giving cognizance to the court, and that

of debt authorizing the arrest. In imitation of which, lord chief justice

North a few years afterwards, in order to save the suitors of his court the

trouble and expense of suing out special originals, directed that in the

common pleas, besides the usual complaint of breaking the plaintiff's close ^

a clause of ac ctiam might be also added to the writ of capias^ containing

the true cause of action ; as, " that the said Charles the defendant may
answer to the plaintiff" of a plea of trespass in breaking his close : and

also, ac ftiam, may answer him, according to the custom of the court, in a

certain plea of trespass upon the case, upon promises, to the value of

twenty pounds, c^r. (g)^ The sum sworn to by the plaintiff" is marked

upon the back of the writ ; and the sheriff", or his officer the bailiff", is

then obliged actually to arrest or take into custody the body of the de-

fendant, and, having so done, to return the writ with a cejri corpus endorsed

thereon (14).

An arrest must be by corporal seising or touching the defenjlant's bo-

dy (15) ; after which the bailiff" may justify breaking open the house in

which ho is (16) to take him : otherwise he has no such power ; but must

watch his opportunity to arrest him. For every man's house is looked

upon by the law to be his castle of defence and asylum, wherein he should

sulfer no violence (17). Which principle is carried so far in the civil law^

(/) Trye's Jus Filizar. 102. AppcnU. No. III. () Lord Guildford, 99. This work is strongly roconi-

3. mended to tlie student's perusal.

(g) Lilly Pra^t. Reg. t. ac etiam. North's life of

(14) See 3 R. S. 348, <) 6. 11. may break and enter it to effect his purpose,

(15) But this does not .seem to ho absolute- but he ought to be very certain that the de-

ly necessary, lor i( a bailU! conio into a room fendant be, at the time of such forcible entry,

and tell the defendant he arrests hitu, and lock in the house. Sec Johnson v. Leigh, 6 Taunt,

the door, it is sufficient. C. T. Hardw. 301. 246.

2 New. Rep. 211. Bull. N. P. 82. Bare (17) A bailiff before he has made the arrest

word.'^, however, will not constitute an arrest, cannot break open an outer door of a house
;

] Ry. tV M. 0. N. P. 26. It i3 sufficient that but if he enter the outer door peaceably, ho

the officer have the authority, be near, and may then break open the inner door, though it

acting in the arrest, without being the person be the apartinfMit of a lodger, if the owner
•who actually arn^sta. Cowp. 65. liiin-sclfocnipics part of the house. Cowp. 1.

If the defendant be wrongfully taken with- 2 Moore, 207. 8 Taunt. 250. S. C. But it the

out process, 2 Anst. 461 .1 N. R. 135. or after whole house be let in lodgings, as each lodg-

it is returnable, 2 H. Bla. 29. he cannot be ing is then considered a dwelling-house, in

lawfully detained in custody under subsequent which burglary may be stated to nave been

process at the suit of the same plaintiff, though committed, it has hcvAi supposed that the door

ho may at the suit of third persons. 2 B. & of each apartment would be considered art

A. 743. 1 Chit. Rep. 579. S. C. outer door, which could not be legally broken

(16) This appears to be stated too exten- open to execute an arrest. Cowp. 2. But to

sively ; it is the defendant's own dwelling justify breaking open an inner door belonging

which by law is said to be his castle ; for if he to a lodger, admittance must be first demand-

be in the house of another, the bailiff or sheriff cd, unless defendant is in the room. 3 B. &
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ihal for iho most part not so much as a common citation or simimons, mucli

less an arrest, can be executed ujxmi a man within his own
walls (h). Peers of the realm, members 'of parliament, and [•289]
corporations, are privilep:ed from arrests; and of course from out-

lawries (i). And against them the process to enforce an appearance must
be by summons and distress infniite [j), instead of a capias. Also clerks,

attorneys, and all other persons attenditig the courts of justice (for attor-

neys, being oflicers of the court, are always supposed to be there attend-

ing), are not liable to be arrested by the ordinary process of the court, but

must be sued by ^7/ (called usually a bill of privilcgf^) as being personally

present in court [k) (18), (19). Clergymen performing divine service, and
not merely staying in the church with a fraudulent design, are for the time

privileged from arrests, by stat. 50 Edw. 111. c. 5. and 1 Rich. II. c. 16.

as likewise members of convocation actually attending thereon, by statute

8 Hen. VI. c. 1. Suitors, witnesses,' and other persons, necessarily attend-

ing any courts of record upon business, are not to be arrested during their

actual attendance, which includes their necessary coming and return-

ing (20). And no arrest can be made in the king's presence, nor within

(h) Ff. 2. 4. 18-21
(t) Whitelchitelock of Pari. 206, 207.

(7) See pai

(A) Bro. At
,280.

. t. bilk. 20. 12 Mod. 163.

P. 223. 4 Taunt. 619. And the breaking open Consul-general. 9 East, 447. sed vid. 1 Taunt,
an inner door of a stranger cannot be justified 106. 3 M. & S. 284. Executor, as such,
on a suspicion that defendant is in the room. Feinr-cmert, 1 T. R. 480. 2 H. B. 17 ; but if

5 Taunt. 765. 6 ed. 246. she obtain credit, pretendiiiKi to he single, she
(18) These privileges are allowed not so may be arrested, 1 N. R. 54. and see 1 Bing.

much for the benefit of atlornies as their clients, 344. 2 Marsh. 40. 7 Taunt. 55. Tidd, 8
2Wil.'«.44. 4Burr.211. 3 Doug. 381. and are ed. 197}- though if a foreigner, and her hus-
therefore confined to attomies who practise, 2 band be abroad, she is liable for her debts,
Wils. 232. 4 Burr. 2113. 2 Bla Rep. 1086. 1 thoUgh neither separated by deed nor having
Bos. & Pul. 4. (2 Lutw. 1667. contra), or at a separate maintenance, 2 N. R. 380 ; but if

least have practised within a year ; for it is a plaintiff knew her to be married, she will l)e

rule that such attomies as have not been at- discharged, 6 T. R. 451. 1 East, 17. n. 7
tending their employment in the king's bench
for the space of a year, unless hindered by
sickness, be not allowed their privilege of at-

tomies. R. M. 1654. S. 1. K. B. & C. P. 2
M. & S. 605.

(19) In New-York, attomies, counsellors,

mnd solicitors are exempted from arrest only
when employed in a cause pending in a court
and to l»e then heard. (2 R. S. 290, ^ 86).

East, 582 ; and in such case, plaintiff will be

mled to pay costs of motion, 3 Taunt. 307
;

but if she cohabit with another man, and trade

on her own account, she will not be di*^'"'

ed, 1 B. & P. 8 ; if she by mistake n :

her husband to be dead, she will be di>'

ed. 1 East, 16. Heir, sued as such. Hun-
dredors, as such. Insolvent debtor di.scharged,

3 M. & S. 595. unless on a subsequent ex-
Other officers of the court may be arrested at press promise. 6 Taunt. 563. sed vide 1 Chit,
any timr, except during the sitting of the R. 274. n. Irish peer, whether a representa-

riergymcn have no exemption,
ither as to the privileges from

a; i
'^ cd. 192 to 214. Lee's Diet,

tit. Arrest, 90. 92. In addition to those named
in the text are the following, viz. Admini.stra-
tnr .. v.- '-v. Yclv. 53 ; but not if he has per-
" odtopay. IT. R. 716. Aliens
f» ! sras. 38 Geo. III. c. 50. .s. 9.

Amfi.j.'^ Tvants. 7 .\nn. c. 12. 1

B. & ('
Ac R. 833. 25. Bail, be-

ing ab<)'
^ y, or otherwi.sc attending

coort as bail. 1 H. Bla. 636. 1 M & S. 638.
Bankrupt for forty-two day*, unlp«i« before in

prison, and aft--
'^— ' ^ v r,,^

•unender be it"

ranunonrd f»

to hi.i • s

last ex ..

IV. c.lt. ... ......... ; ., ug
eottrt or on circuit. 1 H. Bia. 636. Buhopt

Vol. II. 31

tive or not. 39 & 40 Geo. III. c. 67. art. 4.

Marshal of king's bench. Officers, non-com-
missioned. 4 Taunt. 557 ; but volnnteer^drill

sergeants are not exempt. 8 T. R. 105.

Plaintiff attending execution of inquiry, &c.
4 Moore, 34. Sailors, under 20/. 1 Geo. II.

St. 2. c. 14. s. 15. 32 Geo. III. c. 33. a. 22.

Serjeants at law. 6 T. R. 686. Suitors at-

tending court, 11 East, 439. and insolvent

court is such a court. 2 Marsh. 57. 6 Taunt.
356. Warden of the Fleet. Witnesses sub-
pomaed, or summoned before commissioners
under great seal, or attending an arbitrator

appointed by the court. 1 Chit. Rep. 679. 3
B. & A. 252. S. C. 3 Anst. 941. 3 East,
189. A creditor attending commissioners of
bankrupt to prove a debt. 7 Ves. 312. I Yes.

& B. 316. 2 Rose, 24. By mutiny act wit-

ne8.ses attending courts-mnr*- •' •" •"•••'> " !

But witnesses are not privi
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the verge of his royal palace (l) (21), nor in any place where the Mng^s-

justices are actually sitting (22). The king hath moreover a special pre-

rogative (which indeed is very seldom exerted) [m), that he may by his

writ of protection privilege a defendant from all personal, and many real,

suits for one year at a time, and no longer ; in respect of his being en-

gaged in his service out of the realm (n). And the king also by the com-
mon law might take his debtor into his protection^ so that no one might

sue or arrest him till the king's debt were paid (o) : but by the statute 25

Edw. III. St. 5. c. 19. notwithstanding such protection, another

[*290] creditor may proceed to judgment against *him, with a stay of

execution, till the king's debt be paid ; unless such creditor will

undertake for the king's debt, and then he shall have execution for both.

And, lastly, by statute 29 Car. II. c. 7. no arrest can be made, nor process

served upon a Sunday, except for treason, felony, or breach of the peace (23),

When the defendant is regularly arrested, he must either go to prison,

for safe custody : or put in special bail to the sheiilT (24). For, the intent

of the arrest being only to compel an appearance in court at the return of

the writ, that purpose is equally answered, whether the sheriff detains his

person, or takes sufficient security for his appearance, called bail (from the

French word bailler, to deliver), because the defendant is bailed, or deliver-

ed to his sureties, upon their giving security for his appearance : and is

supposed to continue in their friendly custody instead of going to gaoL

The method of putting in bail to the sheriff is by entering into a bond or

obligation, with one or more sureties (not fictitious persons, as in the former

case of common bail, but real, substantial, responsible bondsmen), to in-

sure the defendant's appearance at the return of the writ ; which obliga-

tion is called the bail-bond (p) (25). The sheriff, if he pleases, mdy let the

defendant go without any sureties ; but that is at his own peril : for, after

(I) See Book IV. 276. The verge of the palace other men's actions ; lest she might be thought to-

of Westminster extends by stat. 28 Hen. VIII. c. 12. delay justice." But king William, in 1692, granted
from Charing-Cross to Westminster-hall. one to lord Cutts, to protect him from being out-

Cm) Sir Edward Coke informs us, (1 Inst. 131.) lawed by his taylor (3 Lev. 832) : which is the last

that herein " he could say nothing of his own expe- that appears upon our books,
rience ; for albeit queen Elizabeth maintained (n) Finch, L. 454. 3 Lev. 332,

many wars, yet she granted few or no protections : (o) F. N. B. 28. Co. Litt. 131.

and her reason was, that he was no fit subject to (p) Append. No. III. I) 5.

be employed in her service, that was subject to

by the way. 1 Chit. Rep. 679. 3 B. & A. verge of a county into which the writ is is-

252. S. C. sad vid. 7 Price, 699. A reasona- sued, is bad, unless there be a dispute as ta
ble time is allowed for going and returning, boundaries. 3 B. & A. 408.

2 Bla. Rep. 1113. 2 Marsh. 57. (24) Or by 43 Geo. III. c, 46. deposit in the

(21) Except by an order of the board of sheriff's hands the sum indorsed on the writ^

green cloth, or unless the process issue out of with 10/. in addition to answer costs, &c. and
the palace court. 3 T. R. 735. But an arrest the fine paid, if proceeding by original ; and
within the verge of the palace has been holden this deposit is paid into court, and repaid ta

in the common pleas to be no ground for dis- the defendant on his perfecting bait, or ren-

charging the defendant out of custody. 7 dering himself to prison, 4 Taunt. 669. 1

Taunt. 311. and see 1 Chit. Rep. 375. 3 B, & Bing, 103. Cbitty R. 145. 3 M. & S. 283 j

A. 502. but if neither of these measures be taken, it

(22) Sed vide 1 Lev. 106. Process cannot is to be paid over to the plaintiff by order of

be executed in Kensington palace, 10 East, the court. See cases on construction of this

578. 1 Camp. 475; or within the Tower, act, Tidd, 8 ed. 226, 7. quaere if depositing

without leave from the governor. 2 Chit. Rep. goods instead ofmoney will do. 7Moore,^432.

48. 51. (25) An agreement by a third person with a

(23) See constraction of this act, Tidd, 8 sheriff's officer to put in good bail, &c, I T,
ed. 2i6. After a negligent escape, the de- R. 418, or an attorney's undertaking to the

fendant may be taken on a Sunday. 2 Lord office for defendant's appearance, 7 T. R. 109,

Raym. 1028. or to give bail bond in due time, are void, and

The arrest must be made in the county into no action lies on it ; but if given to the plain-

which the process is issued ; an arrest on the tiff in the action, it is valid, 4 East, 568.
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once taking him, the sheriff is bound to krep him safely, so as to be forth-

coming in court ; otherwise an action lies against him for an escape (26).

Hut, on the other hand, he is obliged, by statute 23 Hen. VI. c. 10. to take

((if it be tendered) a sufficient bail-bond (27) : and by statute 12 Geo. I. c.

29. the sheriff shall take bail for no other sum than such as is sworn to

by the plaintiff, and endorsed on the back of the writ.

Upon the return of the writ, or within four days after, the defendant

must appear according to the exigency of the writ. This appearance is

•effected by putting in and justifying bail to the action; which is commonly
called putting in bail above (2Sy If this be not done, and the

bail that were taken by •the sheriff below are responsible persons, [*291]

the plaintiff may take an assignment from the sheriff of the bail-

bond (under the statute 4 &; 5 Ann. c. 16.), and bring an "action thereupon

against the sheriff's bail. But if the bail, so accepted by the sheriff, be

insolvent persons, the plaintiff may proceed against the sheriff himself,

by calling upon him, first, to return the writ (if not already done), and

afterwards to bring in the body of the defendant. And, if the sheriff does

not then cause sufficient bail to be put in and perfected above, he will him-
self be responsible to the plaintiff.

The bail above, or bail to the action, must be put in either in open court,

or before one of the judges thereof ; or else in the country, before a com-
missioner appointed for that purpose by virtue of the statute 4 W. & M.
c. 4. which must be transmitted to the court. These bail, who must at

least be two in number, must enter into a recognizance (q) in court or be-

fore the judge or commissioner, in a sum equal (or in some cases double)

to that which the plaintiff hath sworn to ; whereby they do jointly and
severally undertake, that if the defendant be condemned in the action he
shall pay the costs and condemnation, or render himself a prisoner, or that

they will pay it for him : which recognizance is transmitted to the court in

a slip of parchment entitled a bail piece (r). And, if excepted to, the bail

(}) Append. No. III. ^ 5. (r) IhidL

(26) But the action may be defeated by entered. In the king's bench, where defend-
putting in bail in the original action, of the ant has been served with a copy of a bill of

terra in which the writ is returnable, though Middlesex, or other process therein, common
after the expiration of the time allowed for bail should be filed at the return, or in eight

putting it in, and even after the action for the days, exclusive (not including Sunday if the

escape is brought. 1 Esp. Rep. 87. 2 B. & last) after it. 5 Geo, 11. c. 27. s, 1. 1 Bur.
P. 35. 246. 1 Taunt. 25. 1 Chit. Rep. 575. 56. Tidd, 8 ed. 240.
a. nH vid. 7 T. R. 109. 4 East, 568. To In proceedings by original in the K. B., the
!' ' ' fT should oppose justifica- appearance must be entered with the filacer
'

<'d. 235. or render. 7 T. R. of the county in which the action is laid,

I
i Price, 103. 4M.&S.397. within eight days after sippearance d^y or

defendant for money paid, quarto die post of return of process. 3 B. &
^^ r.'cd himoutofcustotlyon C. 110. 4 D. & R. 713. & C. In C. P. the
'' out a bail lx)nd, and has, in eight days are reckoned from the return day,
* i'>n-appearance, beenoblig- and not from the quarto die post of the return

osts. 8 East, 171. of the writ. Id. Ibid. Impey C. P. 216, 17.

i"**, he is liable to a spe- By 5 Geo. II. c. 27, to expedite the plain-

isc, Gilb. C. P. 20. Cro. tifTs proceedings, if the defendant, having
'

1 il 355; but to maintain .such been .>r'rved with process, shall not appear at

action, the parties offered as bail must have the return thereof^ or within eight days after

had sufficient pmperty in the rounty where such return, the plaintiff, upon afTidavit of the

t^" "^
•

,, ..
, service of such proces.?, may enter a common

-iich by appearance or file common bail for the defend-
'"

• ^xnrif, or ant, and proceed therein as if such defendant
h . uurt, cmnmon had entered his appearance or filed common
* must lie filed, bail. The plaintiff cannot enter such appear-

<" •• ( '.- ." '«'>« pleoMoi K. ance or file common bail till th-- p'"'^> -ity.

B. by ongincU, a common appearance mast be Tidd, 242.
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must be perfected, that is, they nmBt justify themselves in court, or before

the commissioner in the country, by swearing themselves housekeepers

(29), and each of them to be worth the full sum for which they are bail,

after payment of all their debts (30). This answers in some measure to

the stipulatio or satisdatio of the Roman laws [s), which is mutually given

by each litigant party to the other : by the plaintiff, that he will prosecute

his suit, and pay the costs if he loses his cause ; in like manner as our law
still requires nominal pledges of prosecution from the plaintiff: by the

defendant, that he shall continue in court, and abide the sentence of the

judge, much like our special bail; but with this difference, that the fide-

jussores were there absolutely ho\m& judicatum solvere, to see the

[*292] costs and condemnation *paid at all events : whereas our special

bail may be discharged, by surrendering the defendant into cus-

,tody, within the time allowed by law ; for which purpose they are at all

times entitled to a warrant to apprehend him [t) (31).

(s) Inst. Z. 4, f. 11. Ff. I. 2, t. 8. {t) Show. 202. 6 Mod. 231.

(29) Or a freeholder, or copyholder, or a
long leaseholder. 8 Taunt. 148. 1 Chitty R.
7. 88. 144. 2 Chitty R. 96, 97.

(30) Upon special bail being put in, a notice

thereof must be given to the plaintiff's attor-

ney or agent, whereupon the latter may ex-

cept to the bail within twenty days after notice

given, by entering such exception, 4 D. & R.
365 ; and notice of the exception must be given

to the defendant's attorney before the sheriff

is ruled, Alexander v. Miller, 24 Nov. 1825,

K. B. But where bail is not put in, at the

time of ruling the sheriff to return the writ or

bring in the body, he must put in and perfect

of bail at his peril, or render the defendant
within four days in a town cause, or six days
in a country cause, without any exception. 2
Bla. R. 1206. 2 Chit. R. 82. 108. Tidd, 8

ed. 256.

Within a particular time (in general four

days), after the exception entered and notice

given, the bail must justify. See Tidd. 257,

8, 9. If they do not mean to do so, others
should be added.

Previous to the bail justifying, there should
be a notice setting forth that the bail already
put in, will, on a certain day, justify them-
selves in open court, 2 Chit. R. 103. Tidd,
259 ; or that one or more persons will be add-
ed, and justify themselves as good bail for

the defendant. Id.

In the king's bench, bail are added and
justified before on« of the judges sitting in the

bail court, by virtue of the 57 Geo. Ill, c. 11.

The bail must be in Westminster-hall by half

past nine in the morning, and if the bail are

not ready, and the papers delivered to coun-
sel, before ten o'clock, they cannot be taken
after that hour. Rul. H. T. 59 Geo. III. K.
B. When there are but few bail, it is neces-

sary that they should be very punctual in the

time of their attendance, for if they are not

ready when the judge takes his seat, he will

not wait for them till ten o'clock ; but when
the bail are numerous, the exact time of their

attendance is not so material, and on the last

day of term they are still allowed to justify as

formerly, in full court at its rising. Tidd, 262,

In the C. P. the bail must justify at the sit-

ting of the court only, except on the last day
of term, when bail, who may have been pre-

vented from attending at the sitting of the

court, shall be permitted to justify at the ris-

ing of the court. R. M. 5i Geo. III. C. P.
3 Taunt. 569. sed vid. 8 Taunt. 56. In the

exchequer, the junior baron attends in court

alone, a few minutes before ten o'clock every
moming during term, and it is expected justi-

fications of bail be then made, and no justi-

fication can take place after half past ten

o'clock. 8 Price, 612. R. E. 56 Geo. III.

2 Chit. 281. 9 Price, 57. Tidd, 263.

To justify themselves, each must swear
that he is worth double the amount of the

debt, after payment of his own debts. But if

the sum exceed lOOOZ. each is only required

to justify himself in 1000^ more than that

sum. M. 51 Geo. III. It is not sufficient for

bail to swear they are worth a certain sum
exclusive of their debts. 4 Taunt. 704. There
must also be an affidavit made of the service

of the notice of justification, which must
state the mode of service of such notice.

Tidd, 264.

(31) And the bail may render the defendant
in their discharge, even after judgment ; and
they may take him on a Sunday, 6 Mod. 231.

but see 2 Bla. R. 1273. or during his examina-
tion before commissioners of bankrupt, 1 Atk.

238. 5 T. R. 210 ; or going into a court of
justice, 1 Sel. Prac. 180. 3 Stark. 132. 1 D.
6 R. M. P. C. 20 ; and they may justify en-

tering the house of a stranger (the outer door

being open) to take the defendant though he

be not in the house, 2 Hen. Bla. 120 ; and if the

defendant is in custody, either in a civil action

or upon a criminal charge, they may in K. B.

have a writ of habeas corpus to bring him up to

the court, to be surrendered in their discharge,

7 T. R. 226. When the principal is taken,

one of the bail, it is said, must always remain

with him, 1 Sel. Pr. 180 ; but a third person

may assist in the taking and detaining defend-

ant, though the bail do not continue present.

3 Taunt. 425.

Besides the mode of discharging the bail,
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Special bail is roqiiired (as of cours(i) only upon actions of debt, or ac-

tions on the case in trover or for money due, where the plaintiff can swear
that the cause of action amounts to ten pounds (32) : but in actions where
the damages are precarious, being to be assessed ad lihitum by a jury, as in

actions for words, ejectment, or trespass, it is very seldom possible for a

plaintiff to swear to the amount of his cause of action ; and therefore no
special bail is taken thereon, unless l)y a judge's order or the particular di-

rections of the court, in some peculiar species of injuries, as in cases of

mayhem or atrocious battery ; or upon such special circumstances as make
it absolutely necessary, that the defendant should be kept within the reach

of justice. Also in actions against heirs, executors, and administrators,

for debts of the deceased, special bail is not demandable ; for the action is

not so properly against them in person, as against the effects of the deceas-

ed in their possession. But special bail is required even of them, in actions

for a devastavit, or wasting the goods of the deceased ; that wrong being

of their own committing.

Thus much for process ; which is only meant to bring the defendant into

court, in order to contest the suit, and abide the determination of the law.

When he appears either in person as a prisoner, or out upon bail, then fol-

low the pleadings between the parties, which we shall consider at large in

the next chapter.

CHAPTER XX.

OF PLEADING.

Pleadings are the mutual altercations between the plaintiff and de-

fendant ; which at present are set down and delivered into the proper office

in writing, though formerly they were usually put in by their counsel ore

tenuSj or viva voce, in court, and then minuted down by the chief clerks, or

prothonotaries ; whence in our old law French the pleadings are frequently

denominated the parol ( 1 ).

by rendering their principal, there are various other irregularity in proceeding against the
other causes for discharging them, such as the principal. Tidd, 1182. See the various caaes
death of the defendant, Tidd, 293. 1183; his on these points and other qualifications in
bankruptcy and certificate, 1 Burr. 244. Cowp. Tidd's Prac. 8 ed. 290 to 295. 403. 1147. 1182.
824; his being made a peer, or member of 1187.
parliament, Dougl. 45. Tidd, 293 ; or being (32) Several extensions of the sum have
sent abroad under the alien act, 6 T. R. 50. taken place ; and now, by the last statute, viz.

52. 7 T. R, 517; or under sentence of tran- 7 & 8 Geo. IV. c. 71, the cause of action must
sportation, 6 T. R. 247 ; or his being impress- amount to 20/.

ed or dwcharped on the 48 Geo. III. c. 123; (1) Pleading is the statement in a lo^cal
'" '"^ '• '* "*^ '^*- r'lintiff in not declaring and legal form of t\\e facts which constitute

a material variance the plaintiff's cause of action, or the defend-
<• process or affidavit ant's ground of defence ; it is the formal mode
'

. :{05. 2 B. & P. of alleging on the record that which would be
' »• l)etween the the support, or the defence, of the party in

' 1'. ; or in declar- evidence, per BuUer, J. 3 T. R. 159. Dougl.
-y original in K. B.

;

278. " It is (as also observed by the same
ulable amount; or in learned judge, in Dougl. Rep. 159.) one of the

iKi^i'ii: mil- I : ui i. lulant on a cognovit, first principles of pleading, that there is only
6lc. ; or removing the cause from an inferior occasion to state facts, which must be done
court, or referring to arttitration, or taking for the purpose of informing the court, whose
principal in execution, Cro. Jac. 320 ; or any duty it is to declare the law arising upon thoae
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The first of these is the declaration^narratio^ or count, anciently called the

tale (a) ; in which the plaintiff sets forth his cause of complaint at length (2)

:

(a) Append. No. II. I) 2. No. III. ^ 6.

facts, and of apprizing the opposite party of

what is meant to be proved, in order to give

him an opportunity to answer or traverse it."

And see the observations of lord C. J. De
Grey, Cowp. 692. From this it will be seen,

that the science of special pleading may be

considered under two heads : 1st. The facts

necessary to be stated. 2. The mode of sta-

ting them. In these considerations, the reader

must be contented with a general outline of

the law upon the subject.

1st. The Facts necessary to be stat-

ed.—No more should be stated than is essen-

tial to constitute the cause of complaint, or

the ground of defence. Cowp. 683. 1 Lord
Ray. 171. And facts only should be stated,

and not arguments or inferences, or mattei of

law. Cowp. 684. 5 East, 275. The party

can only succeed on the facts, as they are al-

leged and proved.

There are various facts which need not be

stated, though it may be essential that they

should be established in evidence, to entitle

the party pleading to succeed.

Thus there are facts of which the court will,

from the nature of its office, take notice with-

out their being stated : as when the king came
to the throne, (2 Lord Raym. 794.) his privi-

leges, (id. 980.) proclamations, &c. (1 Lord
Raym. 282. 2. Camp. 44. 4M. & S. 532.) but

private orders of council, pardons, and decla-

rations of war, &c. must be stated. (2 Litt.

Bac. Reg. 303. 3 M. & S. 67. 11 Ves. 292.

3 Camp. 61. 67.) The time and place of hold-

ing parliaments, and their course of proceed-

ings, need not be stated, (1 Lord Raym. 343.

210. 1 Saund. 131) ; but their journals must.

(Lord Ray. 15. €owp. 17.) Public statutes,

and the facts they ascertain, (1 T. R. 145.

Corn. Dig. Pleader, c. 76); the ecclesiastical,

civil, and marine laws (Bro. Quare Impedit,

pi. 12. Lord Ray. 338.) need not be stated;

but private acts (Lord Ray. 381. 2 Dougl. 97.)

and foreign, (2 Cart. 273. Cowp. 174.) and
plantation and forest (2 Leon. 209.) laws,

must. Common law rights, duties, and gene-

ral customs, customs of gavelkind, and borough

English, (Dougl. 150. Lord Ray. 175. 1542.

Carth. 83. Co. Litt. 175. Lord Raym. 1025.

Cro. Car. 561.) need not be stated ; but parti-

cular local customs must. (1 Rol. Rep. 509.

9 East, 185. Stra. 187. 1187. Dougl. 387.)

The almanack is part of the law of the land,

and the courts take notice thereof, and the

clays of the week, and of the moveable feasts,

and terms. (Dougl. 380. Salk. 269. 1 Roll.

Ab. 524. c. pi. 4. 6 Mod. 81. Salk. 626.) So
the division of England into counties will be

(2) We have already cursorily considered

the general requisites and modes of framing a

declaration. li& parts, and particular requisites,

consist in the title of the court and term, the

venue, the commencement, the statement of

the cause of action, the several counts, the

conclusion, and the profert and pledges. As
to the manner of stating these requisites, see

noticed without pleading. 2 Inst. 557. Marsh.
124.) but not so of a less division, (id.) nor of
Ireland. (1 Chit. Rep. 28. 32. 3 B. & A. 301.

S. C. 2 D. & R. 15. 1 B. & C. 16. S. C.)
The court will take judicial notice of the incor-

porated towns, of the extent of ports, and the

river Thames. (Stra. 469. 1 H. Bla. 356.) So
it will take notice of the meaning of English
words and terms of art, according to their ordi-

nary acceptation, (1 Rol. Ab. 86. 525); also

of the names and quantities of legal weights
and measures, (1 Rol. Ab. 525); also courts
will take notice of its own course of proceed-
ings, (1 T. R. 118. 2 Lev. 176.) and of those
of the superior courts, (2 Co. Rep. 18. Cro.
Jac. 67.) the privileges they confer on their

officers, (Lord Ray. 869.898.)^f courts of ge-

neral jurisdiction, and the course of proceed-
ings therein ; as the court of exchequer in

Wales, and the counties palatine, (1 Lord
Raym. 154. 1 Saund. 73) ; but the courts are

not bound, ex officio, to take notice who were,
or are the judges of another court at Westmin-
ster, (2 Andr. 74. Stra. 1226.) nor are the su-

perior courts, ex officio, bound to notice the
customs, laws, or proceedings of inferior

courts of limited jurisdiction, (1 Roll. Rep.
105. Lord Raym. 1334. Cro. Eliz. 502.)
unless indeed in courts of error. (Cro. Car.

179.)

Where the law presumes a fact, as that a
person is innocent of a fraud or crime, or that

a transaction is illegal, it need not be stated.

4 M. & S. 105. 2 Wils. 147. Co. Lit. 78. b,

1 B. & A. 463.

Matter which should come more properly
from the other side, as it is presumed to lie

more in the knowledge of the other party, or
is an answer to the charge of the party plead-
ing, need not be stated, unless in pleas of
estoppel and alien enemy ; but this rule must
be acted upon with caution ; for if the fact in

any way constitutes a condition precedent, to

enable the party to avail himself of the charge
stated in his pleading, such fact should be
stated. Com. Dig. Pleader, c. 81, 1 Leon.
18. 2Saund. 62. b. 4. Camp. 20. 11 East,
638. and see cases 1 Chit, on PI. 206. Ste-
phen, 354.

Though the facts of a case must be stated
in pleading, it is not necessary to state that
which is a mere matter of evidence of such
fact. 9 Rep. 9. b. 9 Edw. III. 5. b. 6. a. Willes,
130. Raym. 8.

And though the general rule is, that facts

only are to be stated, yet there are some in-

stances in which the statement in the pleading
is proper, though it does not accord with the real

1 Chit, on PI. 4 ed. 234 to 360. The points

relating to them are too numerous for any de-

tail, though indeed the requisites relating to

the venue, the several counts and pledges,

will be ?iere partially considered, the learned

commentator having treated of them, though

not very methodically.
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hoing iiulocd only an ainplirii-atioii or exposition oi «iic original writ upon

which his action is I'oundtHl, witli thu additional circumstances of time

and place, when and where the injury was committed. But we may re-

member (/>), that in the king's bench, when the defendant is brought into

court by bill of Middlesex, upon a supposed trespass, in order to give the

court a jurisdiction, the plaintiff may declare in whatever action, or charge

him with whatever injury he thinks proper ; unless he has held him to

bail by a special ac ctiam, which the plaintiff is then bound to pursue.

And so also, in order to have the benefit of a capias to secure the defen-

dant's person, it was the ancient practice, and is therefore still

warrantable in the common *pleas, to sue out a writ 6( trespass [*294]
quare clausumfregit ^ for breaking the plaintiff's close : and when
the defendant is once brought in upon his writ, the plaintiff declares in

whatever action the nature of his true injury may require ; as in an action of

covenant, or on the case for breach of contract, or other less forcible trans-

gression (c) : unless, by holding the defendant to bail on a special ac ctiam,

he has bound himself to declare accordingly (3).

lb) See pag. 285. 288. (c) 2 Ventr. 259.

facts, the law allowing a fiction, as in eject-

ment, trover, detinue, &c. 2 B.urr. 667. 1

N. R. 140.

No fact that is not essential to substantiate

the pleading should he stated. The statement
of immaterial or irrelevant matter is not only

censurable on the ground of expense, but fre-

quently affords an advantage to the opposite

party, either as the ground of a variance, or

as rendering it encumbent on the party plead-

ing to adduce more evidence than would other-

wise have been necessary ; though, indeed,

if the matter unnecessarily stated be wholly
foreign and impertinent to the cause, so that

no allegation whatever on the subject was ne-

cessary, it will be rejected as surplusage, it

being a maxim that utile per inutile non vitia-

tur. See cases, &c. in Chit, on PI. 208, 9,

10. Besides this, the pleading must not state

two or more facts, either of which would of

itself, independently of the other, constitute a
sufficient ground of action or defence. Co.
Lit. 304. a. Com. Dig. Pleader, C. 33. E. 2.

1 Chit, on P. 208.

2dly. The Mode of stating Facts.—
The facts should be stated logically, in their

natural order ; as, on the part of the plaintiff,

his right, the injury and conserjuent darfiage
;

and thpsp, with rertainty, precision, and bre-
Vi'

'^"' "
IS stated, must not be in-

^ ::it, nor ambiguous or donbt-
1 : :irgumcntative, nor in the
alt*, rualive, aor by way of recital, but posi-
tive, and accordinK to their legal effect and— " '^ ••"' '-f^,!. 1 Chit, on PI. 211.

'•^ a clear and distinct

iv be understood by
jury, who are to as-

ii statement, and by
the court, wlio are to give judgment. Cowp.
682. Com. Dig. Pleader, C. 17. Less cor-

t In 4 Johns. R. 4«5, and 1 Wendell 305,
It was decided that proceedings not commenc-
ed by original might be set aaide, if the de-

tainty is requisite, when the law presumes
that the knowledge of the facts is peculiarly

in the opposite party ; ajid so when it is to be
presumed that the party pleading is not ac-
quainted with minute circumstances. 13
East, 112. Com. Dig. Pleader, C. 26. 8
East, 85. General statements of facts admit-
ting of almost any proof, are objectionable, 1

M. & S. 441. 3 M. & S. 114; but where a
subject comprehends multiplicity of matter,
there, in order to avoid prolixity, general plead-
ing is allowed. 2 Saund. 411. n. 4. 8 T. R,
462.

In the construction of facts stated in plead-
ing, it is a general rule, that every- thing shall
be taken most strongly against the party
pleading, 1 Saund. 259. n. 8 ; or rather, if the
meaning of the words be equivocal, they shall

be construed most strongly against the party
pleading them. 2 H. Bla 530 ; for it is to be
intended, that every person states his case as
favourably to himself as possible, Co. Litt.

30. 36 ; but. the language is to have a reasona-
ble intendment and construction. Com. Dig.
Pleader, C. 25 ; and if the sense be clear,

mere exceptions ought not to be regarded, 5
East, 529 ; and where an expression is capabk
of different meanings, that shall be taken
which will support the averment, and not the
other which would defeat it. 4 Taunt. 492.
5 East, 257. After verdict, an expression
should be construed in such sense as would
sustain the verdict. 1 B. & C. 297.

(3) And even then, the plaintiff will only
lose the benefit of the bail, and the court will

not set aside the proceedings. + 7 T. R. 80.

8 T. R. 27. 5 Moore, 483. 6 T. R. 363. So
in the K. B. where the proceedings are by
original, we have seen ante,—the venue must
be laid in the county into which the original

was issued ; or in bailable cases the defendant
will be discharged ; but it would be otherwise

claration was for a different cause of action

from the ac etiam in the writ.
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In local actions, where possession of land is to be recovered, or damjigea

for an actual trespass, or for waste, Sfc. affecting land, the plaintiff must

lay his declaration or declare his injury to have happened in the very

county and place that it really did happen (4) ; but in transitory actions,

for injuries that might have happened any where, as debt, detinue, slander,

and the like, the plaintiff may declare in what county he pleases, and then

the trial must be had in that county in which the declaration is laid.

Though if the defendant will make affidavit that the cause of action, if

any, arose not in that but in another county, the court will direct a change

of the venue or visne (that is, the vicinia or neighbourhood in which the in-

jury is declared to be done), and will oblige the plaintiff to declare in the

other, county ; unless he will undertake to give material evidence in the

first. For the statutes 6 Rich. II. c. 2. and 4 Hen. IV. c. 18. having

ordered all writs to be laid in their proper counties, this, as the judges con-

ceived, empowered them to change the venue, if required, and not to insist

rigidly on abating the writ : which practice began in the reign of James

the First [d). And this power is discretionally exercised, so as to prevent

and not to cause a defect of justice. Therefore the court will not change

the venue to any of the four northern counties, previous to the spring cir-

cuit ; because there the assises are holden only once a year, at the time of

(rf) RastaU. t. Dette. 184. b. Fitz. Air. t. Bnefe. 18.

Reg. (edit. 1657.) 331.

Salk. 670. Trye's Jus Filiz. 231. Styl. Pract.

in C. P. Imp. C. P. 159 ; and this would be

the only advantage gained by the defendant.

The declaration should in other respects

correspond with the process, as in the names
and numbers of the parties, the character or

right in which they sue or are sued ; but as,

according to the present practice of the courts,

oyer of the writ cannot be craved, and a vari-

ance between the writ and declaration cannot
in any case be pleaded in abatement, 1 Saund.
318. 3 B. & P. 395 ; and as there are seve-

ral instances in which the court will not set

aside the proceedings on account of a variance

between the writ and declaration, 6 T. R.
364. many of the older decisions are no longer
applicable in practice. But if the defect ap-

pear on the face of the declaration, the plain-

tiff may plead in abatement, or demur accord-

ingly. As to these general requisites, see 1

Chit, on PI. 222 to 229.

(4) Actions for every kind of injury to real

jM-operty are local, as for imisances, waste,
&c. unless there be some contract between
the parties, on which to ground the action. 1

Taunt. 379. 11 East, 226. And if the land
be out of this kingdom, the plaintiff has no
remedy in the English courts, if there be a
court of justice to resort to where the land is

situate. 4 T. R. 503. 1 Stra. 646. Cowp.
180. 6 East, 598. Where an injury has been
caused in one county, to land, &c. in another,

or when the action is founded upon two or
more material facts, which took place in dif-

ferent counties, the venue may be laid in

either. 2 Taunt. 252. overruling (2 Campb.
266). 7 Co. 1. 3 Leon. 141. 7 T. R. 583.

1 Chitty on PI. 242.

In an action upon a lease for the non-pay-
ment of rent, or other breach of covenant,
when the action is founded on the privity of
contract, it is transitory ; but not so when the

action is founded on the privity of estate. 3
T. R. 394. 3 Co. 23. 1 Saund, 237. Tidd^
431. 1 Chit. 244 to 246.

In some cases the action, though of a tran-

sitory nature, must, by act of parliament, be
brought in a particular county, as by 31 Eliz.

c. 5. s. 2. 21 Jac. I. c. 4. s. 2. In actions or

informations on penal statutes, the venue must
be laid where the offence was committed.
Tidd, 432. 1 Chit. 246. So actions of case

or trespass are local when against justices of

the peace, mayors, bailiffs of cities, or towns
corporate, headboroughs, portreves, consta-

bles, tithing men, churchwardens, &c. or

other persons acting in their aid and assist-

ance, or by their command, for any thing done
in their official capacity, 21 Jac. I. c. 12. s. 5.

or against any person or persons for any thing

done by an officer of the excise, 23 Geo. III.

c. 70. s. 34. or customs, 24 Geo. III. sess.

2. c. 47. s. 35. 39. and see 28 Geo. III. c. 37.

s. 23. or others acting in his aid, in execution,

or by reason of his office, or for any thing

done in pursuance of the act relating to taxes,

&c. 43 Geo. III. c. 99. s. 70. And the 42
Geo. III. c. 85. s. 6. extends the above provi-

sions of the 21 Jac. I. to all persons in any
public employment, or any office, station, (5)
or capacity, any where, with a proviso that

the action may be brought in Westminster^
or where the defendant resides. There are

also various other provisions in other acts, re-

quiring that the venue shall be local, as in

the highway, turnpike, militia acts, &c. At-

tomies may lay and retain the venue in Mid-

(5) 2 R. S. 353, ^ 14 : 409, i) 3 : see id.

353, ^ 2, &c. as to venue generally. In tran-

sitory actions, the Supreme Court of New-
York change the venue to suit the conve-

nience of witnesses.
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^he summer circuit. And it will sonuuimcis romovo the venue from the pro*

per jurisdiction (especially of a narrow and liinit(!d kind), upon a sugges-

tion duly supported, that a fair and impartial trial cannot be had there-

in («?).

*It is generally usual in actions upon the case to sot forth se- [•295]

veral cases by different counts in the same declaration ; so that if

the plaintiff fails in the proof of one^ he may succeed in another. As, in

an action on the case upon an assumpsit for goods sold and delivered, the

plaintiff usually counts or declares, lirst, upon a settled and agreed price

between him and the defendant ; as that they bargained for twenty

pounds : and lest he should fail in the proof of this, he counts likewise

upon a quantum valebant ; that the defendant bought other goods, and
agreed to pay him so much as they were reasonably worth ; and then

avers that they were worth other twenty pounds ; and so on in three or

four different shapes (6) ; and at last concludes with declaring, that the

defendant had refused to fulfd any of these agreements, whereby he is

endamaged to such a value. And if he proves the case laid in any one of

his counts, though he fails in the rest, lie shall recover proportionable da-

mages. This declaration always concludes with these words, " and there-

upon he brings suit,'^ Sec. " indeproducit sectam, <fec. (7)." By which wordSj

suit or sccta {a sequendo), were anciently understood the witnesses or fol-

lowers of the plaintiff (/). For in former times the law would not put the

defendant to the trouble of answering the charge, till the plaintiff had
made out at least a probable case (g). But the actual production of the

suit, the secta^ or followers, is now antiquated ; and hath been totally dis-

used, at least ever since the reign of Edward the Third, though the form
of it still continues.

At the end of the declaration are added also the plaintiff's common
pledges of prosecution, John Doe and Richard Roe (8), which, as we be-

te) Stra. 874.—Mylock t. Saladine. Trin. 4 Geo^ (/) Seld. on Fortesc. c. 21.

///. B. R. (g) Bract. 400. Flet. /. 2, c. 6.

(6) The variations should be substantial; les, 118. 1 Chitty on Plead. 182. Debt and
for if the different counts be so similar that detinue may, however, be joined, although the

the same evidence would support eacTi of them, judgments be different. 2 Saund. 117. And
and be of any con.siderable length, and vexa- sefe further as to -what is a misjoinder, 1 Chit,

tiously inserted, the court would, on applica- on PI. 199. Unless the subsequent count, ex-
lion, refer it to the master for examination, pressly refers to the preceding, no defect there-

and to strike out the redundant counts ; and in in will be aided by such preceding count. Bac.
gross oases direct the costs to be paid by the Ab. Pleas and Pleader, 16. 1.

attorney. 1 N. R. 289. Rep. T. Hardw. 129. (7) It does not so conclude in actions
And as to striking out superfluous counts, sec against attornies and other officers of the
Tidd, 8 ed. 667. 648; in 2 Bing. 412. nine court, but thus; "and therefore he prays re-
rounts were allowed in an action for slander, lief, &c." Andr. 247. Barnes, 3. 167.

thoui^h the words used were very few. See 1 In actions at the suit of an executor or ad-
Ch.: nn PI. 3.W, 1, 2. as to the insertion of ministrator, immediately after the conclusion
•~' f'*. There must be no misjoinder to the damage, &c. and before the pledges, a
' lounta ; and, in order to prevent profert of the letters testamentary, or letters
* : which might ensue, if different of administration, should be made. Bac. Ab.

<n, rocjuiring different pleas and Executor, C. Dougl.5. in notes. But omission
fiienf<», were allowed to be found is added, unless defendant demur specially. 4

ii' '
'
ral rule, that actions Ann. c. 16. s. 1.

I'l I"! ;iiot be joined with (8) But these pledges need not be stated in
tliosc 1 Thus, assumpsit and proceedings by original, or in the C. P., unless
debt, 2 Sunt: 1 14. or assumpsit and m proceedings against attornies, &c. Som-
an action on • for a tort, cannot be mary on PI. 42. Barnes, 163. Nor are they
jninrd, 1 T. K. .-<',, -, <. 1 Vent. 366. Carth. necessary in an action at the suit of the king
I-' Mor assumpsit wuh trover, 2 Lev. 101. 3 or gueen. 8 Co. 61. Cro. Car. 161. And no
Li V 99. 1 Salk. 10. 3 Wils. 354. 6 East, 335. advantage can be taken of the omission in any
2 Chitty R. 343. nor trover with detinue. Wil- case, even on special demurrer. 3 T. R. 157, 8.

Vol. II. 32
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fore observed {h), are now mere names of form ; though formerly they
were of use to answer to the king for the amercement of the plaintiff, in

case he were nonsuited, barred of his action, or had a verdict or judgment
against him (i). For, if the plaintiff neglects to deliver a declaration for

two terms after the defendant appears, or is guilty of other de-

[*296] lays or defaults against the rules of law in any subsequent *stage

of the action, he is adjudged not to follow or pursue his remedy as

he ought to do, and thereupon a nonsuit, or non prosequitur, is entered ; and
he is said to be nonpros'd (9), And for thus deserting his complaint, after

making a false claim or complaint [profalso clamore suo),he shall not only

pay costs to the defendant, but is liable to be amerced to the king. A re-

traxit differs from a nonsuit, in that the one is negative, and the other posi-

tive : the nonsuit is a mere default and neglect of the plaintiff, and there-

fore he is allowed to begin his suit again, upon payment of costs ; but a

retraxit is an open and voluntary renunciation of his suit, in court, and by
this he for ever loses his action. A discontinuance is somewhat similar to a

nonsuit; for when a plaintiff leaves a chasm in the proceedings of hi»

cause, as by not continuing the process regularly from day to day, aad

time to time, as he ought to do, the suit is discontinued, and the defendant

is no longer bound to attend ; but the plaintiff must begin again, by suing

out a new original, usually paying costs to his antagonist. Anciently, by
the demise of the king, all suits depending in his courts were at once dis-

continued, and the plaintiff was obliged to renew the process, by suing out

a fresh writ from the successor ; the virtue of the former writ being totally

gone, and the defendant no longer bound to attend in consequence thereof;

but, to prevent the expense as well as delay attending this rule of law, the

statute 1 Edw. VI. c. 7. enacts, that by the death of the king no action

shall be discontinued ; but all proceedings shall stand good as if the same
king had been living.

When the plaintiff hath stated his case in the declaration, it is incum-

bent on the defendant within a reasonable time to make his defence and to

put in s,pl€a; else the plaintiff will at once recover judgment by default,

or nihil dicit oi the defendant.

Defence, in its true legal sense, signifies not a justification, protection,

or guard, which is now its popular signification; but merely an oppos-

ing or denial (from the French verb defender) of the truth or validity of

the complaint. It is the contestatio litis of the civilians : a general asser-

tion that the plaintiff hath no ground of action, which assertion

[*297] is afterwards extended *and maintained in his plea. For it

would be ridiculous to suppose that the defendant comes and de-

fends (or, in the vulgar acceptation, justifies) the force and injury, in one

line, and pleads that he is not guilty of the trespass complained of, in

the next. And therefore in actions of dower, where the demandant doth

not count of any injury done, but merely demands her endowment (k), and

in assises of land, where also there is no injury alleged, but merely a

question of right stated for the determination of the recognitors or jury^

(h) See pag. 274. {h) Rastal. Ent. 134.

(i) 3 Bulstr. 275. 4 Inst. 189.

(9) But unless the defendant take advantage defendant is entitled to, and how he should

of the plaintiff's neglect, by signing such sign a judgment of, and the costs on a non
judgment, the plaintiff may deliver his decla- pros, see Tidd, 8 ed. index, tit. Non Pros,

ration at any time within a year next after the In New-York the defendant must enter a
return of the writ. 3 T. R. 123. 5 ib. 35. 7 rule for the plaintiff to declare, before he can)

ib. 7. sed vide 2 N. R. 404. As to when the non pros the plaintiff.
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the tenant makes no such defence (/). In writs of entry (m), where no
injury is stated in the count, but merely the right of the demandant and
iho defective title of the tenant, the tenant conies and defends or denies

his right, jus suum ; tliat is, (as I understand it, though with a small

grammatical inaccuracy), the right of the demandant, the only one ex-

pressly mentioned in the pleadings, or else denies his own right to be such,

as is suggested by the count of the demandant. And in writs of right (n)

the tenant always comes and defends the right of the demandant and his

seisin, jus praedicti S. ct seisinam ipsius (o) (or else the seisin of his ances-

tor, upon which he counts, as the case may be), and the demandant may
reply, that the tenant unjustly defends his, the demandant's, right, and the

seisin on which he counts (p). All which is extremely clear, if we un-

derstand by defence an opposition or denial, but it is otherwise inexplicably

difficult (q).

The courts were formerly very nice and curious with respect to the na-

ture of the defence, so that if no defence was made, though a sufficient

plea was pleaded, the plaintiff should recover judgment (r) : and there-

fore the book entitled novae narrationes or the new talys (5), at the end of

almost every count, narratio, or tale, subjoins such defence as is proper for

the defendant to make. For a general defence or denial was not pru-

dent in every situation, since thereby the propriety of the writ, the com-
petency of the plaintiff, and the cognizance of the court, were
allowed. By defending the force and injury, *the defendant waved [*298]
all pleas of misnosmer (t) ; by defending the damages, all excep-
tions to the person of the plaintiff; and by defending either one or the

other when and where it should behove him, he acknowledged the jurisdic-

tion of the court (u). But of late years these niceties have been very de-
servedly discountenanced (w) : though they still seem to be law, if insisted

on (t).

Before defence made, if at all, cognizance of the suit must be claimed or

demanded ; when any person or body corporate hath the franchise, not

only of holding pleas within a particular limited jurisdiction, but also of

the cognizance of pleas : and that, either without any words exclusive of
other courts, which entitles the lord of the franchise, whenever any suit

that belongs to his jurisdiction is commenced in the courts at Westminster,
to demand the cognizance thereof: or with such exclusive words, which
also entitle the defendant to plead to the jurisdiction of the court (y). Upon
this claim of cognizance, if allowed, all proceedings shall cease in the su-

perior court, and the plaintiff is left at liberty to pursue his remedy in the
special jurisdiction. As, when a scholar, or other privileged person of the
universities of Oxford or Cambridge, is impleaded in the courts at West-
minster, for any cause of action whatsoever, unless upon a question of free-

hold {2) (10). In these cases, by the charter of thosfe learned bodies, con-

O
^*P*|j

" ^.118. tant quit defende tort et force, home doyt entendre
{m) Book I 1. V. ^ 2. guil te excuse de tort a luy surmya per counte, et
^*' ^PP*f'" fait ae partte al pie ; et per tant quil defende let
(0) ^. Enir. IH2. damages, il affirm le parte able destre respondu ; et
{p} rfn. Nar. ISO. edit. 1534. per tant quit defende ou et quant il devera, il ae-

(y) The true reason of thi», says Booth, (on real cepte la poiar de court de conustre ou trier lour pie.
actions, 94. 112.) 1 could never yet find; so little (Mod. tenend. cur. 408. edit. 1534.) Sec also Co.
did he understand of principles

!

Litt. 127.
(r) Co. Litt. 1*7. („) salk. 217. LordRaym. 282.

i'l ^*'\^^?*;. .. (z) Carth. 230. Lord Raym. 217.
(0 'n'«\oaI- <i*g- '• H, c- 1. P<V- i*7- (y) 2 Lord Raym. 836. 10 Mod. 1».
(11) En la defence $ont i\j ckotea entendants

; per (x) See pag. 83.

(10) But only reaidmt mem\)PT% of either university are entitled to this privilege, it being
local aa weU as personal 2 Wils. 310.
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firmed by act of parliament, the chancellor or vice-chancellor may put in

a claim of cognizance ; which, if made in due time and form, and with

due proof of the facts alleged, is regularly allowed by the courts (a). It

must be demanded before full defence is made [b) or imparlance prayed

;

for these are a submission to the jurisdiction of the superior court, and the

delay is a laches in the lord of the franchise ; and it will not be allowed, if

it occasions a failure of justice (c), or if an action be brought against the

person himself, who claims the franchise, unless he hath also a power in

such case of making another judge {d) (11).

[*299] *After defence made, the defendant must put in his plea. But,

before he defends, if the suit is commenced by capias or latitat,

without any special original, he is entitled to demand one imparlance (e), or

licentia loquendi ; and may, before he pleads, have more time granted by
consent of the court ; to see if he can end the matter amicably without

farther suit, by talking with the plaintiff: a practice, which is (/) sup-

posed to have arisen from a principle of religion, in obedience to that pre-

cept of the gospel, " agree with thine adversary quickly, whilst thou art

in the way with him (^)." And it may be observed that this gospel pre-

cept has a plain reference to the Roman law of the twelve tables, which
expressly directed the plaintiff and defendant to make up the matter, while

they were in the way, or going to the praetor,

—

in via, rem uti pacunt orato.

There are also many other previous steps which may be taken by a de-

fendant before he puts in his plea. He may, in real actions, demand a

view of the thing in question, in order to ascertain its identity and other

circumstances. He may crave oyer (h) of the writ (12), or of the bond

(12), or other specialty upon which the action is brought : that is, to hear

it read to him ; the generality of defendants in the times of ancient sim-

plicity being supposed incapable to read it themselves, whereupon the

whole is entered verbatim upon the record, and the defendant may take ad-

vantage of any condition or other part of it, not stated in the

[*300] plaintiff's declaration (12), *In real actions also the tenant may

(a) Hardr. 505, disoyent a luy ^^peccasti:" et il dit, "judica me i"

\q) Rast. 128, SfC. 1 Chitty on PI. 364. et Us disoyent, " non possumus, quia caput es eccle-

(c) 2 Ventr. 363. siae : judica teipsum ;" et Vapostol dit, "judico me
(d) Hob. 87. Year-book, M. 8 Hen. VI. 20. In cremari ; et fuit combustus ; et apres fuit un

this latter case the chancellor of Oxford claimed sainct. Et in ceo cas ilfuit sonjuge demene, et is-

cognizance of an action of trespass brought against sint n'est pas inconvenient que un home soit jugt
himself; which was disallowed, because he should demene.

not be judge in his own cause. The argument (e) Append. No, III. ^ 6.

used by Serjeant Rolfe, on behalf of the cognizance, (/) Gilb. Hist. Com. PI. 35.

is curious and worth transcribing.

—

Jeo vous dirai (g) Matt. v. 25.

un fable. En ascun temps fuit un -pape, et avoit fait Qi) Append. No. Ill, § 6.

WW grand offence, et le cardinals vindrent a luy et

(11) But a party may waive, and preclude and the archbishop brought his action; and it

himself from taking, any objection to a deci- coming to a trial at the assizes in Kent, the
sion on this account ; for if a defendant agree Serjeant, by rule of court, referred it to the

to refer the matter to the plaintiff, he cannot archbishop, to set the price of the horse, which
object to the award that the plaintiff was a was done accordingly ; and the serjeant after-

judge in his own cause. Thus in Matthew v, wards moved the court to set aside the award
OUerton, 4 Mod. 226. Comb. 218. Hard. 44. for the reason now offered, but it was denied
which was an action of debt upon an award, by lord Hale and per totam curiam.

and a verdict for the plaintiff; and, upon its (12) But now a defendant is not allowed

being moved in arrest of judgment, the excep- oyer of the ivrit. 1 B. & P. 646. 3 B. & P.

tion taken was, that the matter in difference 395. 7 East, 383. As to the demand and
was referred to the plaintiff himself, who made giving of oyer, and the manner of setting out

an award. Sed non allocatur. And the case deeds, &c. therein, see 1 Saund. 9. (1). 289.

of Serjeant Hards was remembered by Dolben, (2). 2 Saund. 9. (12, 13). 46. (7). 336. (1).

justice, viz. The serjeant took a horse from 405. (1). 410. (2). Tidd, 8 ed. 635 to 638. and

my lord of Canterbury's bailiff, for a deodand, index, tit. Oyer. 1 Chit, on PI. 369 to 375.
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pray in aid, or call for assistance of another, to help him to plead, be-

cause of the feebleness or imbecility of his own estate. Thus a tenant

for life may pray in aid of him that hath the inheritance in remainder or

reversion ; and an incumbent may pray in aid of the patron and ordinary

:

that is, that they shall be joined in the action, and help to defend the title.

Voucher also is the calling in of some person to answer the action, that

hath warranted the title to the tenant or defendant. This we still make
use of in the form of common recoveries (i), which are grounded on a
writ of entry ; a species of action that we may remember relies chiefly on
the weakness of the tenant's title, who therefore vouches another person to

warrant it. If the vouchee appears, he is made defendant instead of the

voucher : but, if he afterwards makes default, recovery shall be had
against the original defendant ; and he shall recover over an equivalent in

value against the deficient vouchee. In assises indeed, wh^re the princi-

pal question is, whether the demandant or his ancestors were or were not in

possession till the ouster happened, and the title of the tenant is little (if

at all) discussed, there no voucher is allowed ; but the tenant may bring a
writ of warrantia chartae against the warrantor, to compel him to assist

him with a good plea or defence, or else to render damages and the value

of the land, if recovered against the tenant (k). In many real actions

also (/), brought by or against an infant under the age of twenty-one
years, and also in actions of debt brought against him, as heir to any de-

ceased ancestor, either party may suggest the nonage of the infant, and
pray that the proceedings may be deferred till his full age ; or (in our
legal phrase) that the infant may have his age, and that the parol may
demur^ that is, that the pleadings may be staid ; and then they shall not
proceed till his full age, unless it be apparent that he cannot be prejudiced
thereby (m). But, by the statutes of Westm. 1. 3 Edw. I. c. 46. and of
Glocester, 6 Edw. I. c. 2. in writs of entry sur disseisin in some
particular cases, and in actions auncestrel brought by *an infant, [*301]
the parol shall not demur : otherwise he might be deforced of his

whole property, and event want a maintenance till he came of age. So
likewise in a writ of dower the heir shall not have his age ; for it is neces-
sary that the widow's claim be immediately determined, else she may want
a present subsistence {n). Nor shall an infant patron have it in a quare
impedit (o), since the law holds it necessary and expedient that the church
be immediately filled (13).

When these proceedings are over, the defendant must then put in his
excuse or plea. Pleas are of two sorts ; dilatory pleas, and pleas to the
action. Dilatory pleas are such as tend merely to delay or put oS the suit,

by questioning the propriety of the remedy, rather than by denying the in-

jury : pleas to the action are such as dispute the very cause of suit. The
former cannot be pleaded after a general imparlance, which is an acknow-
ledgment of the propriety of the action. For imparlances are aiihexgeneral,

(i) Book H. Append. No. V. ^ 2. (m) Finch, L. 360.
(*) F. N. B. 135. (n) 1 Roll. Abr. ISt.
(/) Dyer, 137. (o) ibid. 138.

(13) In New-York, imparlances, vouchers, appointed for them, (id. 454, i) 43); but the
aid prayers, and receipts are abolished, (2 R. execution on the decree against such in/ants
S. 341,^ 17). this was proper in r - - r,. is not to be executed for one year after the
of abolishing the old real actioi _' decree. (Id. 455, ^ 54.)
title. Suits against heirs are not ^ d By the rules of the court, and by special or-
on account of their infancy, but guaxdiaiui are ders, the defendant has time to pieaa.
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of which we have before spoken, and which are granted of course ; or spe'

cial, with a saving of all exceptions to the writ or count, which may be

granted by the prothonotary ; or they may be still more special, with a sav-

ing of all exceptions whatsoever which are granted at the discretion of the

court {p).

1. Dilatory pleas are (14), 1. To the jurisdiction of the court: alleging,

that it ought not to hold plea of this injury, it arising in Wales or beyond
sea ; or because the land in question is of ancient demesne, and ought only

to be demanded in the lord's court, &c. 2. To the disability of the plain-

tiff, by reason whereof he is incapable to commence or continue the suit

;

as, that he is an alien enemy, outlawed, excommunicated, attainted of trea-

son or felony, under ^. praemunire, not in rerum natura (being only a fictitious

person), an infant, a feme-covert, or a monk professed (15). In

[*302] abatement, which abatement is either of the *writ or the count, for

some defect in one of them ; as by misnaming the defendant,

which is called a misnomer ; giving him a wrong addition, as esquire in-

stead of knight ; or other want of form in any material respect (16). Or,

it may be, that the plaintiff is dead ; for the death of either party is at

once an abatement of the suit. And in actions merely personal, arising ex

delicto, for wrongs actually done or committed by the defendant, as tres-

pass, battery, and slander, the rule is that actio personalis moritur cum per-

sona (q) ; and it never shall be revived either by or against the executors

or other representatives. For neither the executors of the plaintiff have

received, nor those of the defendant have committed, in their own personal

capacity, any manner of wrong or injury. But in actions arising ex con-

tractu, by breach of promise and the like, where the right descends to the

representatives of the plaintiff, and those of the defendant have assets to an-

swer the demand, though the suits shall abate by the death of the parties,

yet they may be revived against or by the executors (r) : being indeed ra-

ther actions against the property than the person, in which the executors

have now the same interest that their testator had before (17).

(/)) 12 Mod. 529. (r) March. 14.

{q) 4 Inst. 315.

(14) These pleas are not favoured by the termed rather from,their c^ecis, than from their

courts, and they must be filed within four days being strictly such pleas ; for as oyer of the

after the day upon which the declaration is writ can no longer be craved, no objection can
delivered, both days being inclusive. 1 T. R. be taken by plea to matter which is merely
277. 5T. R. 210. contained in the w;nY. 3B.&P.399. IB.&P.

(15) As to this plea, see 1 Chit, on PI. 387, 645. But if the mistake in the writ be carried

388. Whenever the subject matter of the plea also into the declaration, or rather ifthe declara-

or defence is, that the plaintiff cannot main- tion, which is presumed to correspond with the

tain any action at any time, in respect of the writ or bill, be incorrect in respect of some ex-

supposed cause of action, it may, and usually trinsic matter, it is then open to the defendant to

should, be pleaded in bar ; but matter which plead in abatement to the writ or bill, 1 B. &
usually defeats the present proceeding, and P. 648 ; and as to such pleas, see 1 Chit, on
does not shew that the plaintiff is for ever pre- PI. 390 to 394. Consequently, a misnomer of
eluded, should in general be pleaded in abate- the defendant, or giving him a wrong addition,

ment. 4 T. R. 227. Some matters may be or other want of form in the writ, unless it be
pleaded either in abatement or bar; as out- contained in the declaration, is not now plead-

lawry for felony, alien enemy, or attainder, &c. able in abatement. See I Saund. 318. n. 3. 3
Bac. Ab. Abatement, N. Com. Dig. Abate- B. & P. 395. And the defendant, to take ad-

ment, K. vantage of any defect in the writ, should in

The defendant may also plead in abatement, general, before appearance, move to set it

his, or her, own personal disability ; as in case aside for irregularity. 1 B. & P. 647. 5
of coverture, when the husband ought to Moore, 168.

have been joined. 3 T. R. 627. Bac. Ab. (17) In New-York, actions of trespass may
Abatement, G. be brought by executors and administrators

(16) Pleas in abatement to the writ, are so against any one who has wasted, destroyed,
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Theso pleas to the jurisdiction, to the disahility, or in abatement, were
formerly very often used as mere dilatory pleas, without any foundation of

truth, and calculated only for delay ; but now by statute 4 6l 5 Ann. c. 16,

no dilatory plea is to be admitted, without affidavit made of the truth

thereof, or some probable matter shewn to the court to induce them to be-

lieve it true (18). And with respect to the pleas themselves, it is a rule,

that no exception shall be admitted against a declaration or writ, unless

the defendant will in the same plea give the plaintiff a better {s) ; that is,

shew him how it might be amended, that there may not be two objections

upon the same account. Neither, by statute 8 & 9 W. III. c. 31. shall

any plea in abatement be admitted in any suit for partition of lands ; nor
shall the same be abated by reason of the death of any tenant.

•All pleas to the jurisdiction conclude to the cognizance of the [*303]
court : praying "judgment, whether the court will have further

cognizance of the suit :" pleas to the disability conclude to the person ; by
praying "judgment, if the said A the plaintiff ought to be answered:"
and pleas in abatement (when the suit is by original) conclude to the writ

or declaration ; by praying "judgment of the writ, or declaration, and that

the same may be quashed," cassetur, made void, or abated ; but, if the ac-

tion be by bill, the plea must pray "judgment of the bill," and not of the

declaration ; the bill being here the original, and the declaration only a co-

py of the bill.

When these dilatory pleas are allowed, the cause is either dismissed

from that jurisdiction ; or the plaintiff is stayed till his disability be remov-
ed ; or he is obliged to sue out a new writ, by leave obtained from the

court {t) : or to amend and new-frame his declaration. But when on the

other hand they are overruled as frivolous, the defendant has judgment of

respondeat ouster, or to answer over in some better manner. It is then in-

cumbent on him to plead.

2. A plea to the action; that is, to answer to the merits of the complaint.
This is done by confessing or denying it.

A confession of the whole complaint is not very usual, for then the de-
fendant would probably end the matter sooner ; or not plead at all, but suf-

fer judgment to go by default. Yet sometimes, after tender and refusal of
a debt, if the creditor harasses his debtor with an action, it then becomes
necessary for the defendant to acknowledge the debt, and plead the tender

;

adding, that he has always been ready, tout temps prist, and still is ready,
uncore prist, to discharge it : for a tender by the debtor and refusal by the
creditor will in all cases discharge the costs (r), but not the debt itself;

though in some particular cases the creditor will totally lose his

money (u) (19). 'But frequently the defendant confesses one part [*304]

(*) Brownl. 139. (v) 1 Vent. 21.

(0 Co. Entr. 271. (a) Litt. ^ 338. Co. Litt. 209.

taken, carried away, or converted to his own attorney of the same court, to be sued by bill,

use, the goods of the testator or intestate it is supposed does not require an affidavit. 3
in his lifetime or afterwards ; and also for B. & P. 397. 1 Chit, on PI. 401. As to the
trespass committed on the lands of the de- form of the affidavit, see 1 Chit, on PI. 402.
ceased in his lifetime. Executors, &c. are Tidd, 8. ed. 693.
also liable for such trespasses committed by (19) As to the form and requisites of this
the deceased in his lifetime. (2 R. S. 114, ^ plea in assumpsit, see 3 Chit, on PI. 4. ed.

4, 5, 6.) 992 ; in debt, id. 955, and Lee Prac. Diet. tit.

(18) Sham pleas are not dilatory pleas with- " Tender ;" and as to the payment of money
in the statute, and an affidavit is not necessary into court on, see Tidd, 8 ed. index, tit.

in all cases ; thus, a plea of privilege, as an '^ Money ;" Lee Diet. tit. *' Payment of Mo-
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of the complaint (by a cognovit actionem in respect thereof) (20), and tra*

verses or denies the rest : in order to avoid the expense of carrying that

(20) As to cognovits in general, see Tidd, 8 ed. 606 to 609. Lee's Diet. tit. Cognovit.

ney into Court." As to the replication &c.
see also 3 Chit, on PI. 1151 to 1156, and Lee
Diet. tit. " Tender."
As questions relative to the tender of a debt

or money are of so frequent occurrence, we
will consider the respective rules and deci-

sions under the following heads ; Ist. What
is a good tender. 2d. In what cases it may be

made. And lastly, the effect and advantages
gained by it ; and how these may be super-

seded.
1. What is a good Tender.—It is a ge-

neral rule, that in order to constitute a good
legal tender, the party should not only be ready
to pay, and make an actual offer of the sum
due, but actually produce the same, unless

such production be dispensed with by the ex-

press declaration of the creditor that he will

not accept it, or by some equivalent act. 10

East, 101. 5 Esp. R. 48. 3 T. R. 684. Peake
C. N. P. 88. 1 Cromp. 152. 2 M. & S. 86.

7 Moore, 59. If the plaintiff do not object to

receive the money, it is not sufficient for the

defendant to prove that he had the money with
him, and held it in a bag under his arm, he
ought to have laid it down for him. Id. ibid.

Bui. N. P. 157. 6 Esp. 46. If A. says, I am
not aware of the exact balance, but if any be

due I am ready to pay it, this is no tender. 15

East, 428.

With respect to the nature of the money
tendered, it should be in the current coin of

the realm, and not in bank notes ; and see the

56 Geo. III. c. 68. s. 11, by which gold coin is

declared to be the only legal tender. But a
tender in bank notes is good, unless particularly

objected to on that account at the time. 3 T.
R. 554. 2 B. «& P. 526. So is a tender of

foreign coin made current here by royal pro-

clamation. 5 Rep. 114. b. So is a tender of

provincial bank notes, or a draft on a banker,

unless so objected to. Peake N. P. 3 ed. 239.

Tidd, 8 ed. 187. n. f. It seems, that as any
money coined at the mint upon which there is

the king's stamp is good, and that all such
money is good in proportion to its value, with-

out a proclamation, such money would be a

good tender. 2 Salk. 446. «

With respect to the amount of the sum ten-

dered, it should in general be an offer of the

specific sum due, unqualified by any circumstance

whatever; and therefore tendering a larger

sum, and making cross demand, is insufficient.

2 D. & R. 305. A tender of 20Z. in bank notes,

with a request to pay over the difference of

fifteen guineas, is not a good tender as to the

fifteen guineas, though it would have been
otherwise if the tender had been in guineas,

3 Campb. 70. 1 Campb. 181. 6 Taunt. 336.

But a tender of a larger sum generally is good,

5 Rep. 114. 8 T. R. 683. sed vid. 2 Esp.
711. And a tender of a larger sum, and ask-

ing change, is good, provided the creditor do
not object to it on that account, but only de-

mands a larger sum. 6 Taunt. 336. Peake
C. N. P. 88. 2 Esp. C. 711. 3 Campb. 70.

and see 1 Gow. C. N. P. 121. A tender of a
sum to A., including both a debt due to A., B.,

and C, and also a debt due to C, is a good
tender of the debt due to the three, 3 T. R-
683 ; and if several creditors to whom money
is due in the same right, assemble for the pur-
pose of demanding payment, a tender of the
gross sum, which they all refuse on account
of the insufficiency of the amount, is good.

Peake C. 88. 2 T. R. 414.

To constitute a good tender, it must be an
unconditional one in payment of the debt ; and
therefore where a tender of payment was made,
accompanied with a protestation against the
right of the party to receive it, it was held in-

sufficient. 3 Esp. C. 91. So is a tender ac-

companied with the demand of a receipt in

full, (5 Esp. Rep. 48. 2 Campb. 21. sed vid.-

Peake C. 179. Stark, on Evid. part 4. 1392.

n. (g) or upon condition that it shall be re-

ceived as the whole of the balance due, (4
Campb. 156.) or that a particular document
shall be given up to be cancelled. 2 Campb.-
21. .To constitute a good tender of stock, the

buyer must be called on opening the books, 1

Stra. 533. and the defendant must do all in his

power to make it good. 1 Stra. 504.

With respect to the time of the tender, it

should be observed, that in order to avoid the

defendant's liability to damages for the non-
performance of the contract, it should be made
in the very time agreed upon for the perform-
ance of such contract ; a tender after such
time only goes in mitigation of damages for

the breach of the contract, and not even then
if the tender be not made before the writ sued
out. 7 Taunt. 487. See 21 Jac I. c 16. s.

5. It is said to have been decided by Buller,

J., that a tender on the day the bill is filed is

not available, there being no fraction of a day^
Imp. K. B. 324 ; consequently, if payment of
a bill has been demanded on the day it was
due, and the acceptor plead a subsequent ten-

der, it will not avail, 8 East, 168. 5 Taunt,
240. 1 Marsh. Rep. 36. 1 Saund. 33. a. note

2. But that doctrine is not law, and it is no
answer to a plea of tender, that the plaintiff

had before the tender instructed his attorney

to sue out the writ, and that the attorney had
applied before the tender for the writ which
was afterwards sued out, 8 T. R. 629 ; and if

the plaintiff brings his action, and disconti-

nues it, and commences another, a tender be-

fore the latter action is good. 1 Moore, 200.

To constitute a good tender of stock, it should
be made on the very day, 1 Stra. 579 ; and at

the last part of the day it can be accepted. 2
Id. 777. 832. Any party, being an agent of

the debtor, may tender the money. 2 M. &
S. 86.

With respect to the persons to whom the

tender should be made, it will suffice if it be

to the creditor or any authorized agent. 1

Campb. 477. Tender to an attorney, autho-

rized to issue out a writ, &c, is good. Dougl.

623. And a tender to an agent has been held
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(>aft to a formal trial, which he has no ground to litigate. A species of

ihis sort of confession is the pat/nunt of money into court (w) : which is for

(«e) Styl. Prac. Reg. (edit. US7.) 901. 3 K«b. 555. Salk. 500.

food, although the principal had provio\isly

prohibited the agent from recriving thn money
if offered, the principal having pnt his Inisi-

nes.H into the hands of his attorney. 5 Taunt.

.107. 1 Marsh. 55. S. C. A bailiff, who makes
n distress, cannot delegate hi.s authority;

Jlicn-lore a tender to his agent is insufficient,

a K*p. 95 ; and a tender to one of several

cp (liitirs is a tender to all. 3 T. R. 683.

'Jdlv. In what Cases a Tender may
UK M M»K WITH Effect.—In general, a ten-

(iti can only bo made with effect in cases

where the demand is of a liquidated sum, or

of a sum capable of liquidation by computa-
tion. See 2 Burr. 1120. Therefore a tender

cannot be pleaded to an action for general da-

mages upon a contract, 1 Vent. 356. 2 Bla.

Rep. 837. 2 B. & P. 234. 3 B. & P. 14

;

or m covenant, unless for the payment of mo-
ney, 7 Taunt. 486. 1 Moore, 200. S. C. 5

Mod. 18. 1 Lord Raym. 566. 12 Mod. 376.

2 H. Bla. 837 ; or for a tort, 2 Stra. 787. 906.

7 T. R. 335; or trespass. 2 Wils. 115. It

cannot l>c pleaded to an action for dilapida-

tions, 8 T. R. 4?. Stra. 906 : or for not re-

pairing, 2 Salk. 596 ; or against a carrier for

goods spoiled, though the tender should be of

the invoice price, 2 B. & P. 234 ; or for uot

delivering goods at a certain price per ton, 3

B. & P. It; or in an action for a false re-

turn, 7 T. R. 335 ; or for mesne profits, 2
Wils. 115. But in assumpsit against a carri-

er for not delivering goods, the defendant hav-

ioK advertised that he would not be answer-
able for any goods beyond the value of 20/.,

unless they were entered and paid for accord-

ingly, a tender of the 20/. would, it seems, be

available. 1 H. Bla. 299. So a tender may
be made with effect to a demand, for naviga-

tion. Calls. 7 T. R. 36. 1 Stra. 142; or in

an action for principal and Interest due on
bonds for payment of monies by instalments.

3 Burr. 1370. So the penalty of a bond may
with effect be tendered. 2 Bla. 1 190. So the

krraars of a bond for 40/., payable for 5/. per
aanam. 2 Stra. 814. So a tender may with
effect be made in covenant for rent, or for the
advanced rent of 5/. per acre for ploughing
meadow grounds, 2 H. Bla. 837. 7 Taunt.
486. 1 Moore, 200. S. C. and vide 2 Salk.
596. So also on a policy of insurance, 19
Geo. II. c. 37. 8. 7. 2 Taunt. 317 ; or in debt
for penalty for exercising trade contrary to 5
Elir. c. 4. 1 Burr. 431 ; or for penalty on
game laws, being actions popular, and not qui
tarn. 2 H. Bla. 1052. 2 Stra. 1217. Where
a party has wrongfully possessed himself of
sooda, no tender of freight is necessary in or-

der to enable the party to maintain the action.

2T. R.286.

t Sec 2 R. S. 553, 620, dec. : 604,^ 28, &c.
X It has been said, that if upon tender plead-

ed the plaintiff will not receive the money
and takes i.scue upon the tender, and it is

found against him, the noney is lost for ever.

Vol. II. 33

Justices of the peace, and in like manner
excise and custom-house officers, and survey-

ors of highways, are enabled by several sta-

tutes to tender amends for any thing done by
theni in the execution of their offices. See
ante, 1 book, 354 n. 37, et seq. Also by th«

21 Jac. I. c. i6. s. 5, in case of involuntary

trespa-sses, tender of amends may be made.
See ante, 16. f

Lastly, As to the Effect op a Tender,
AND the Advantages acquired bv it.—
It shrJuld in the first place be okserved, that

the debtor is liable for the non-performance of

his contract, if the money be not paid at the

time agreed upon ; the mere tendering the

money afterwards is not sufficient to di.schargft

him from such liability, it goes only in mitiga-

tion of damages; though indeed if a jiiry

should find that no damages were sustained
by reason of the defendant not tendering the

money at the time agreed upon, the defendant
would defeat the action by the tender after-

wards. See Salk. 622. 8 Ea.st, 168. 1 Lord
Raym. 254- 7 Taunt. 486. The tender of
money due on a promissory note, accompanied
with a demand of the note, stops the running
of interest. 3 Campb. 296. 8 East, 168. 4
Leon. 209. The tender, if pleaded, admits
the contract and facts stated in the declara-
tion. 3 Taunt. 95. Peake, 15. 2 T. R. 275.

4 T. R. 679. If therefore the defendant's lia-

bility is to be disputed, a tender should not be
pleaded. So if there be a special count, and
the defendant mean to deny it, the tender
should be pleaded to the other counts only,
and see Tidd, 8 ed. 676 ; and if there be any
doubt as to the sufficiency of the tender, it is

not advisable to plead it, but more expedient
to pay the amount into court upon the common
rule ; for if the defendant should not succeed
in proving the tender, he will have to pay all

the costs of the trial ; whereas if the money-
be paid into court, and the plaintiff cannot
prove more due, he will be liable to pay all

costs subsequent to the time of paying the
money into court. If the sum tendered be not
sufficient, and the plaintiff should succeed on
the general issue, the plaintiff would still be
entitled to the costs of the issue on the plea
of tender. 5 East, 282. 5 Taunt. 660. If

the defendant bring money into court on a
plea of tender, the plaintiff may' take it out,

though he deny the tender. 1 B. & P. 332.
The plaintiff, it seems, can gain no advantage
by not taking the money out of court ; and it

has been said, that if the plaintiff will not
take the money, but takes issue on the tender,
and it is found against him, the defendant shall
have it. 1 B. & P. 334. note a. Lord Raym.
642. 2 Stra. 1027.^ If the plaintiff should

Ld. Raym. 642. But in Cox v. Robinson, 2
Str. 1027, it' was decided that although .such

issue was found against the plaintiff, the de-
fendant could not, and that the plaintiff might
take it out of court. Litt. ^ 338, limits this
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the most part necessary upon pleading a tender, and is itself a kind of ten-

der to the plaintiff (21) ; by paying into the hands of the proper officer of

the court as much as the defendant acknowledges to be due, together with

the costs hitherto incurred, in order to prevent the expense of any farther

proceedings. This may be done upon what is called a motion; which is

an occasional application to the court by the parties or their counsel, iti or-

der to obtain some rule or order of court, which becomes necessary in the

progress of a cause ; and it is usually grounded upon an affidavit (the per-

fect tense of the verb affido), being a voluntary oath before some judge or

officer of the court, to evince the truth of certain facts, upon which the mo-
tion is grounded : though no such affidavit is necessary for payment of mo-
ney into court. If after the money paid in, the plaintiff proceeds in his

suit, it is at his own peril : for, if he does not prove more due than is so

paid into court, he shall be nonsuited and pay the defendant costs ; but he
shall still have the money so paid in, for that the defendant has acknow-
ledged to be his due (22). In the French law the rule of practice is ground-

ed upon principles somewhat similar to this ; for there, if a person be sued

for more than he owes, yet he loses his cause if he doth not tender so much
as he really does owe {w). To this head may also be referred the prac-

tice of what is called a set-off: whereby the defendant acknowledges the

justice of the plaintiff's demand on the one hand ; but on the other sets up
a demand of his own, to counterbalance that of the plaintiff, either in the

whole or in part : as, if the plaintiff sues for ten pounds due on a note of

hand, the defendant may set off nine pounds due to himself for merchandise

,
(w) Sp. L. b. 6, c. 4.

succeed on the trial, in proving a larger sum
to be due than that tendered, though that sum
be below 40s., yet the plaintiff will be entitled

to costs, Dougl. 448. But where the debt

originally was under 51. the defendant is, it

seems, entitled to the benefit of the court of

requests' act for London, though he has plead-

ed a tender, 5 M. & S. 196. or paid money
into court. 5 East, 194.

A tender, not being equivalent to payment
itself, and only suspending the plaintiff's reme-
dy, 2 T. R. 27. its effect may be superseded
by a prior or subsequent demand and refusal,

to pay the precise sum tendered. 1 Campb.
181. 5 B. & A. 630. A subsequent demand
of a larger sum will not suffice, id. ; or a sub-

ssquent demand, accompanied by another de-

mand of another sum not due. 1 Esp. 115.

7 Taunt. 213. Such demand should be made
by a person authorized to give the debtor a

discharge. 1 Campb. 478. n. 1 Esp. 115.

A demand made by the clerk of the plaintiff's

attorney, who was an entire stranger to de-

fendant, is insufficient. 1 Campb. 478. A
subsequent application to one of two joint

debtors, and a refusal, is sufficient. 1 Stark.

323. 4 Esp. 93. Noy, 135. Vin. Ab. Evid.
T. b. 97. Delivering a letter at defendant's

hou&e to a clerk, who returned with an answer
that the debt should be settled, is prima facie

evidence of a demand. 1 Stark. 323. A

prior demand, and refusal, is an answer to the

plea of tender. 8 East, 168. 1 Saund. 33,

n. 2. Bull. N. P. 156. 1 Campb. 478.

(21) The allowing the defendant to pay mo-
ney into court was introduced for the purpose
of avoiding the hazard of proving a tender,

and in all cases where there has been no ten-

der, or the tender cannot be proved, it should

not be pleaded, but the defendant should mere-
ly pay the admitted claim into court. The
cases in which the proceeding is allowed, are

similar to those in which a tender may be
pleaded, and which will be found supra, note

(19). One case however should be noticed,

viz. where the goods have been taken under a
mistake, without any loss to the owner, the

court, upon motion, will stay the proceedings
in an action of trespass against a public

officer, upon the defendant's undertaking to

restore them, or to pay their full value, with
the costs of the action, 7 T. R. 53.

(22) The effect of the payment of money
into court, is nearly similar to that of a tender.

See supra, note (19). Lee's P. Diet. 2 ed.

1013. Tidd, 8 ed. 676. This is the only case

where a party is bound by the payment: of

money, 2 T. R. 645 ; and though paid in by
mistake, the court will not order it to be re-

stored to defendant ; though perhaps in a case

of fraud they would. 2 B. & P. 392.

consequence to attend the refusal to accept hundred pounds of B. and subsequently mort-

the bail rendered to a condition relating to gage land to A. for repayment, and afterwards

money to be paid in respect of land ; but Co. tender A. the money and he refuse it, the land

Litt. 209, qualifies the position by saying, that! is discharged, but the debt remaineth and may
if it weie a duty before, as if A. borroweth a be recovered by actioa of debt.
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sold to the plaintiff, and in case ho pleads such set-off, must pay
the remaining balance into court. This answers •very nearly to [•SOS]

the cotnpensatio, or stoppage, of the civil law (x), and depends on
the statutes 2 Geo. II. c. 22. and 8 Geo. II. c. 24. which enact, that where
there are mutual debts between the plaintiff and defendant, one debt may
be set against the other, and either pleaded in bar or given in evidence

upon the general issue at the trial ; which shall operate as payment, and

•extinguish so much of the plaintiff's demand (23).

(x) Ff. 10 2. 1.

(23) But in such case, notice most be given

At the time of pleading the general issue ; and
as to the mmic of setting off, see 1 Chit, on

PI. 4 od. 494 to 497.

In some cases, this plea or notice is unne-

cessary, a.s where the defendant's demand is

more in the nature of a deduction than a set-

off. Thus a defendant is in all cases entitled

to retain or claim by way of deduction, all

just allowances or demands accruing to him,

or payments made by him, in respect of the

tame transaction or account which forms the

ground of action, this is not a set-off, l)ut

ranker a deduction. See 1 Bla. Rep. 651. 4

Burr. 2133. 2221. And where demands ori-

ginally cross, and not arising out of the same
transaction, have by subsequent express agree-

ment been connected, and stipulated to be de-

<lucte<l or set off against each other, the ba-

lance is the debt, and the only sum recoverable

by suit without any specijU plea of set-off,

though it is advisable in most cases, and ne-

cessary when the action is on a specialty, to

plead it. 5 T. R. 135. 3 T. R. 599. 3 Taunt.

76. 2 Taunt. 170. In actions at the suit of

assignees of bankrupts, a set-off need not be

pleaded or given notice of, 1 T. R. 115, IJ6.

€ T. R. 58. 59 ; though the practice is so to

plead, or give notice of such set-off. f

It may be important here also to observe,

that these acts were passed more for the bene-

fit of the defendants than the plaintiffs, and
are not imperative ; so that a defendant may
have his right to set off, and bring a cross ac-

tion for the debt due to him from the plaintiff, 2
Carapb. 594. 5 Taunt- 148 ; though he oan-

<iot safely arrest. 3 B. & Cres. 139. And
where the defendant is not prepared at the

time the plaintiff sues him to prove the set-

off, it is best not to avail himself of it, for if

the defendant should attempt but not succeed
on the trial in proving the set-off, he could not
afterwards sue for the amount; and a party
cannot bring an action for what he has suc-
ceeded in setting off in a former suit against

him ; though if the set-off were more than
•uficieat to cover the plaintiff^s demand in the

fiMmer action, the defendant thrrein might
than maintain an r\( tion fnr the surplus. 3
Esp. Rep. 1 defendant does
not avail K T, intending to

bring a cro.h ... niff may defeat

it by taking a ver whole sum he
proves to be due t. . i to l>e reduced
to the sum really due on the balance of ac-

counts, if the defendant will afterwards enter

into a rule not to sue for the debt intended to

be set off ; or he may take a verdict for the

smaller sum, with a special indorsement on
the postea, as a foundation for the court to or-

der a stay of proceedings, if an action should

be brougnt for the amount of the set-off. 1

Campb. 252.

The demand, as well of the plaintiff as of

the defendant, must be a debt. A set-off is

not allowed in an action for uncertain dama-
ges, whether in assumpsit, covenant, or for a

tort, trover, detinue, replevin, or trespass.

Bull. N. P. 181. 3 Campb. 329. 4 T. R.
512. 1 Bla. Rep. 394. 2 Bla. Rep. 910.

The only cases in which a set-off is allowed,

are in assumpsit, debt, and covenant for the

non-payment of money, and for which an action

of debt or indebitatus might be sustained, 2
Bla. Rep. 911 ; or where a bond in a penalty

is given for securing the payment of money on
an aruiuity, 2 Burr. 820 ; or at least stipulated

damages. 2 T. R. 32. The demand to be set

off, also, must not be for unliquidated dama-
ges, although incurred by a penalty. 1 Bla.

Rep. 394. 6 T. R. 488. 1 Taunt. 137. 2
Burr. 1024.' 2 Bla. Rep. 910. 1 Taunt. 137. ^

5 B. «fe A. 92. 3 Campb. 329. Peake Rep. 41.

6 Taunt. 162. 1 Marsh. 514. S. C. 2 Brod. &
B. 89. 1 M. & S. 499. 5 M. «k S. 539, &c-
See cases in 1 Chit, on PI. 4 ed. 486, 7.

Stark, on Evid. 1312. part 4. The defendant's

bringing an action, or obtaining a verdict for a
debt, is no waiver of the right to set off the

debt. 2 Burr. 1229. 3 T. R. 186. And a
judgment may be pleaded by way of set-off,

though a writ of error be depending upon it,

3 T. R. 188. in notes ; but not so after plain-

tiff be taken in execution. 5 M. & S. 103.

The debt to be set off must be a legal and sub-

sisting demand ; an equitable debt will not

suffice. See 16 East, 36. 136. 7 East, 173.

A demand, barred by the statute of limitations,

cannot be set off. 2 Stra. 1271. Peake Rep.
121. Bull. N. P. 180. An attorney cannot
set off his bill for business done in court, un-
less he has previously, and in a reasonable

time to be taxed, delivered a bill signed. 1

Esp. C. 449. But it is not necessary that a
month should intervene between the delivery

of the bill and the trial. Id.

The debt sought to be recovered, and that

to be set off, must be mutual, and d\ie in the

same right ; therefore a joint debt cannot be

set off against a separate demand, nor a sepa-

rate debt aeainst a joint one, 2 Taunt. 173.

Montague, 23. 5 M. & S. 439. unless it be

t As to setoff in New-York, see 2 R. S. 354, ^ 18, &c.
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Pleas, that totally deny the cause of complaint, are either the general
issue, or a special plea, in bar.

1. The general issue, or general plea, is what traverses, thwarts, and
denies at once the whole declaration ; without offering any special matter
whereby to evade it. As in trespass either vi et armis, or on the case, non
culpahilis, not guilty (y) ; in debt upon contract, nihil debet, he owes nothing

;

in debt on bond, non est factum, it is not his deed ; on an assumpsit, non as-

sumpsit, he made no such promise. Or in real actions, nul tort, no wrong
done ; nul disseisin, no disseisin ; and in a writ of right, the mise or issue

is, that the tenant has more right to hold than the demandant has to de^

niand. These pleas are called the general issue, because, by importing

an absolute and general denial of what is alleged in the declaration, they
amount at once to an issue : by which we mean a fact affirmed on one
side and denied on the other.

Formerly the general issue was seldom pleaded, except when the party

meant wholly to deny the charge alleged against him. But when he
meant to distinguish away or palliate the charge, it was always usual to

set forth the particular facts in what is called a special plea ; which was
originally intended to apprise the court and the adverse party of the nature

and circumstances of the defence, and to keep the law and the fact dis-

tinct. And it is an invariable rule, that every defence which cannot be
thus specially pleaded, may be given in evidence upon the general

[*306] issue at the trial. But the science *of special pleading having

been frequently perverted to the purposes of chicane and delay,

the courts have of late in some instances, and the legislature in many
more, permitted the general issue to be pleaded, which leaves every thing

open, the fact, the law, and the equity of the case : and have allowed spe-^

(y) Append. No. II. t) 4.— —"sj-—
'

]

so expressly agreed between all the parties, 2 his own name,* the person contracting with
Taunt. 170 ; and a debt on a joint and several him has a right to consider him as the princi-

bond of several persons, may be set off to an pal ; and though the real principal may appear
action brought by only one of the obligors. 2 and sue, yet the purchaser may in such case

T. R. 32. A defendant, sued for his own debt, set off any claim he has against the agent. 7

may set off a debt due to him as surviving T. R, 360. 1 M. & S. 576. 2 Marsh. 501.

partner. 5 T. R. 493. 6 T. R. 582; and in Holt C. N. P. 124. But a debt due from a
an action brought by an ostensible and a dor- broker cannot be set off, in an action by the

mant partner, the defendant may set-off a debt principal against the purchaser to recover the

due from the ostensible partner alone. 2 Esp. price of goods sold by the broker, not disclos-

C. 469. 7 T. R. 361 n. c. S. C. See Peake, ing his name. 2 B. & A. 137. And if an
197. 12 Ves. 346. 11 Ves. 27. id. 517. 16 agent sell goods as his own, or has a lien upon
East, 130. A debt due to a man in right of them, and does not part with the goods unless

his wife, cannot be set off in an action against the purchaser expressly agrees to pay him, the

him on his own bond. Bui. N. P. 179. A debt purchaser in an action brought against him by
due from a wife dum sola, cannot be set off in such agent for the price of the goods, cannot
an action brought by the husband alone, un- set off a debt due from the owner to the pur-

less the defendant has made himself indivi- chaser. 3 Chit. R. 387. 7 T. R. 359. But
dually liable. 2 Esp. C. 594. A debt from an if an agent deliver goods without payment,
executor, in his own right, cannot be set off and thereby parts with his lien, the purchaser

against a debt to the testator, 3 Atk. 691. njay in an action by the agent set-off a debt

though the executor is residuary legatee. Id. due from the principal. 7 Taunt. 243. And
So a debt which accrued to the defendant in where an auctioneer had sold to the defendant

the lifetime of the testator, cannot be set off the goods of A. as the goods of B., it was held

against a debt that accrued to the executor that this was such a fraud that defendant might

even in that character after the testator's set-off a debt due to him from B. against the

death. Bull. N. P. 180. Willes, 103. 106. price of the goods of A. Id. ibid. 1 J. B. Moore,

Questions of difficulty frequently arise in 178. As to set off in actions, by or against

cases of set-off, where the agent of a party assignees of bankrupts, see 1 Chit, on PI. 492

deals as principal. The rule in these cases is, to 494. Stark, on Evid. part 4. 106. ante, 2
that if an agent, dealing for a principal, but book, 472. k. (n.) And 6 Geo. IV. c. 16, ^ 50,

concealing that principal, delivers goods in
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cial matter to be given in evidence at the trial. And, though it should

seem as if much confusion and uncertainty would follow from so great a

relaxation of the strictness anciently observed, yet experience has shewn
it to be otherwise ; especially with the aid of a new trial, in case either par-

ty be unfairly surprised by the other.

2. Special pleas, in bar of the plaintiff's demand, are very various, ac-

cording to the circumstances of the defendant's case. As, in real actions,

a general release or a tine, both of which may destroy and bar the plain-

tiff's title. Or, in personal actions, an accord, arbitration, conditions per-

formed, nonage of the defendant, or some other fact which precludes the

plaintitr from his action (2). A justification is likewise a special plea in

bar ; as in actions of assault and battery, son assault demesne, that it was
the plaintiff's own original assault ; in trespass, that the defendant did the

thing complained of in right of some office which warranted him so to do
;

or, in an action of slander, that the plaintiff is really as bad a man as the

defendant said he was.

Also a man may plead the statutes of limitation (a) in bar (24) ; or the

(*) Append. No. ni. «6. (a) See pag. 188.

(24) As Questions on the statute of limi-

tations, 21 Jac.-i. c. 16. so frequently occur,

we will consider this subject more fully in the

following order, viz. First, as to what cases

the statute extends, and herein in what cases

payment of a debt may be presumed at com-
mon law. Secondly, when the statute begins

lo take effect, and herein of the exceptions

contained in the statute. Thirdly, what is a
good commencement of an action to take the

case out of the statute ; and. Lastly, what acts

or admissions will revive the claim.

First, To WHAT C.vsEs the Statute ex-
tends.—The statute does not extend to ac-

tions of account, or of covenant, or debt on spe-

cialty, or other matter of a higher nature, but

only to actions of debt upon a lending, or con-
it specialty, or for arrearages of

1 on parol leases. Hut. 109. 1

2 Saund. 66. Tidd Pr. 8 ed. 15.

Ii li-tt s not extend to warrants of attorney. 2
Stark. 234. It extends to bills of exchange,
Garth. 3. attorney's fees, 3 Lev. 367. and to a
demand for rent on a parol demise. 1 B. &
A. 625.

It does not extend to debt on a bond, Cowp.
109 ; but where the bond has been given more
than twenty years before the commencement
of the action, and no interest has been paid
upon it, nor any acknowledgment by the obli-

r
'' '"^ - ' nre of the debt during that

/;, in general, presume it to

1. -<1, 6 Mod. 22. 1 Bla. Rep.
532. 1 T. R. 27U. 3 P. Wms. 395, particularly

if the debt be large and the obligor has been
ail along in goo<l circumstances, 1 T. R. 271 ;

and in some case^, where a bond has been
given and intrmst paid on it within twenty
years, the law will presume it to have been
satisfied ; as where it has been given eighteen
or nineteen years, and in the mean time an
account has been settled between the parties,

«rithoat takine anv notice of the demand. 1

Burr. 4.34. 1 T. K. 271 ; but in such case the

presumption must be fortified by evidence of

some auxiliar}' circumstances. Cowp. 214. 1

T. R. 271. 1 Camp. 27. After a considerable
length of time slight evidence is sufficient. 1

T. R. 271. and see Tidd, 8 ed. 17, 18. In as-

sumpsit, though the statute be not pleaded, the
jury may presume, from the length of time
and other circumstances, that the debt has
been satisfied. 2 Stark, C. N. P. 497. and see
5 Esp. 52. 3 Camp. 13. 1 Taunt. 572. sed
vid. 1 D. & R. 16.

This presumption may be repelled by proof
of the recent admission of the debt, or of the

payment of interest on the bond within twenty
years, 1 T. R. 270; or that the obligee has
resided abroad for the last twenty years, 1

Stark. 101. sed vid. 1 D. & R. 16; or that

the obligor was in insolvent circumstances,

and had not the means of payment, 19 Ves.
196. Cowp. 109. 1 Stark. 101 ; or that the de-

mand was trifling, Cowp. 214 ; or other cir-

cumstances, explaining satisfactorily why an
earlier demand has not been made. 1 Stark.

101. The fluctuation of credit, together with
the circumstance of the security remaining
with the obligee, is of great weight to rebut

presumption of payment thereof, 19 Ves. 199.

1 Stark. 374 ; an indorsement by the obligee,

purporting that part of the principal sum has
been received, if made after the presumption
of payment has arisen, is inadmissible. 2
Stra. 827. 2 Ves. 42. sed vid. 1 Barnard. 432.

And further, if the defendant produce direct

evidence of the payment of the principal sum
and interest at a certain time within twenty
years, the plaintiff will not be allowed to en-

counter that evidence by an indorsement in

the hand-writing of the obligee, purporting

that interest was paid at a subsequent tune. 2
Camp. 322.

Secondly, When the Statute begins
TO TAKE Effect.—It does not do so till the

cause of action is complete, and the party i«

capable of suing on it. Cro. Car. 139. 1 Ler.

48. Salk. 442. 1 Bla. Rep. 354. No action

lies against a consignee of goods for sale, for
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time limited by certain acts of parliament, beyond which no plaintiff can
lay his cause of action. This, by the statute of 32 Hen. VIII. c. 2. in a

not accounting and returning the goods un-
disposed of, until demand, and therefore the

statute does not begin to run until the time
when demand is made. 1 Taunt 572. The
statute begins tp operate only from the time
"when a bill of exchange or promissory note,

&c. is due, and not from the date, 1 H. B. 631.

5 B. «& A. 212 ; and no debt accrues on a bill

payable at sight, until it be presented for pay-
ment. 2 Taunt. 323. The statute of limita-

tions begins to run from the date of a note,

payable on demand. 1 Ves. 344. 2 Selw. 4
ed. 131. 339. Cro. Eliz. 548. and see Chitty

on Bills, 6 ed. 373. sed quaere, see Hard. 36.

14 East, 500. 1 Taunt. 575, 6. Sir W. Jones,

194. 12 Mod. 444. 15 Ves. 487. Where a

payee of a bill of exchange was dead at the

time the bill became due, it was held that the

statute did not begin to run until letters of

administration -were taken out, 5 B. & A. 212.

Skin. 555 ; but where the cause of action is

complete in the lifetime of the testator, then

the statute begins to run from that time, and
not from the granting of the probate. Willes,

27. Where a breach of a contract is attended

with special damage, the statute runs from the

time of the breach, which is the gist of the ac-

tion, and not from the time it was discovered,

3 B. & A. 628. 288. 4 Moore, 508. 2 Brod.

6 B. 73, S. C. or the damage arose. 5 B. &
A. 204. If there is mutual credit between two
parties, though the items on both sides are

above six years old, with the exception of one
item on eaeh side, which are just within the

period, this is sufficient to take the whole out

of the statute, for every new item and credit

in an account given by one party to the other

is an admission of there being some unsettled

account between them. 6 T. R. 189. 2 Saund.
127. a. n. (6.) But where all the items are on
one side, so that the account is not mutual, as

for instance, in an account between a trades-

aian and his customer, the last item which
happens to be within six years, will not draw
after it those which are of a longer standing.

Bull. N. P. 149.

The exception in the statute, respecting

merchants' accounts, extends only to those

cases where there are mutual and reciprocal

accounts and demands between two persons,

and where such accounts are current and open,

and not to accounts stated between them, 2

Ves. 400. Bull. N. P. 149. Sir W. Jones, 401.

1 Sid. 465. 1 Vent. 89. for no other actions

are excepted but actions of account. Carth.

226. 1 Show. 341. S. C. 2 Saund. 127. a. 2

Mod. 312. and 1 Mod. 70. 1 Lev. 298. 4 Mod.
105. Peake, 121. lVem.456. 2 Vem. 276.

It has been considered, that by the effect of

the above exception there can be no limitation

t In New-York the exceptions to the sta-

tute are, plaintiffs within age, insane, impri-

soned on a criminal charge, or in execution

under sentence of a criminal court for a term

less than for life, or married women. The
action is not barred till the return of the de-

fendant to this state, if he be out of it when
the action accrues; if be be in it after the

to a merchant's open and unsettled account;
this opinion however appears erroneous, and
if there is no item in the account, or acknow-
ledgment of the debt within six years, the sta-

tute will take effect ; but as we have before
seen, if even the last item of the account is

within six years, that preserves all the pre-
ceding items of debt and credit from the ope-
ration of the statute, 6 Ves. 580. 15 Ves. 198.

18 Ves. 286. 2 Ves. 200. ace. sed vide opinion
of lord Hardwicke mentioned in 19 Ves. 185.

6 T. R. 189. 192. cont., and from these deci-
sions it appears, that merchants' accounts
stand not upon better grounds, in regard to

the statute, than other parties. The exception
extends to all merchants, as well inland as to

those trading beyond sea, Peake C. N. P. 121.

2 Saund. 127. B. ace. Chan. Ca. 152. cont.

;

and the effect of the exception has also been
extended to other tradesmen, and persons
having mutual dealings. 6 T. R. 189. Peake
N. P. 127. overruling, sed vide 7 Mod. 270.

cont. But in all these cases, the accounts
must be mutual, together with reciprocal de-
mands on each side, and not as in the case of
a tradesman and his customer, where the
items of credit are all on one side. Bull. N.
P. 149.

The exception in the act, respecting infants,

&c. only extends to plaintiffs, Carth. 136. 226.

6 Show. 99. Salk. 420. 2 Stra. 836 ; but by
4 & 5 Ann. c. 16. s. 19. it is extended to de-
fendants beyond seas at the time of the cause
of action accruing. If the plaintiff be in

England when the cause of action accrues,

. though he afterwards go abroad, the time of li-

mitation begins to run from the accruing of
the action, 1 Wils. 134 ; and so, though one of
several plaintiffs be abroad when the cause of
action accrues. 4 T. R. 516.t It extends to

persons absent in Scotland, 1 Bla. R. 286. 1

D. & R. 16 ; and the plaintiff, though absent
there, must sue within the limited time ; but
it does not extend to persons in Ireland, 1

Show. 91. the latter being considered as be-
yond the sea, within the meaning of the above
provision. Foreigners living beyond the sea,

have the same advantage of the proviso as na-
tives residing here. 2 Bla. R. 723. 3 Wils.
145. S. C. Though the demand be on a bill

of exchange, the plaintiff's absence beyond
sea saves the statute. Strange, 836. Where
the cause of action accrues within the juris-

diction of the supreme court at Bengal, whilst
the parties are resident there, the statute of
limitations, as far as respects a suit in this

country, begins to run only from the time of
their concurrent presence here. 13 East, 439.

When once the statute has begun to run,

nothing stops its course, as where a tenant in

cause of action accrues, and afterwards resides

out of it, the time of his absence is not reckon-

ed any part of the time of limitation. (2 R. S

.

296, ^ 24. 27). In order to constitute a proper

commencement of the action, there must be a
bona fide endeavour to serve the writ. (Id. 299,

^38).
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writ of ri<?ht, is sixty years : in assises, writs of entry, or oth«r possessory

Bclions real, of the seisin of one's ancestors, in lands ; and either of their

tail leaves two sons infants, and the eldest

having attained the age of twenty-one, dies

without issue, the statute begins to run against

his brother, tliough a minor. 4 Taunt. 826.

And see the cases, 1 WiU. 134. 4 T. R. 516.

just cited.

Thirdly, What is a good Commence-
ment or AN Action, to take the Case
OUT or THE Statute, (sec Tidd, 8 ed. 24, 5.

144. IW. 161.)

If the plaintiff, having commenced a suit in

due time, die, or, being a feme-sole at the

commencement of the action, marry, the re-

presentative in the one case, or husband and
wife in the other, if they commence a new ac-

tion within a reasonable time afterwards, it

will suffice ; see Willes, 259. N. E. 2 Salk.

425. Bull. N. P. 150 : a year seems to be a

reasonable time within this rule,t 1 Lord
Raym. 434. 1 Lutw. 256. S. C. 2 Stra. 907.

Cro. Car. 294. sed vid. 1 Lord Raym. 283.

1 Salk. 393. S. C. at all events lialf a year

would be. Cowp. 738. 740.

Lastly, What Acts or Admissions will
REVIVE the Claim.—The object of this sta-

t'lt I. )tect individuals against forgot-

Xc so obsolete a nature, that the

c\

.

lung to the contract mi^ht proba-

bly be no longer to be found, and thereby

might lead to perjury. It proceeds also upon

th« supposition that the debtor has paid, but

after a lapse of time may have lost his voucher.

See 5 M. & S. 76, per Bayley, J. 3 B. & A.

142. per Abbott, J. In cases therefore, where
there is an acknowledgment of the debtor or

oontractor, to prove the existence of the debt

or obligation, or an express promise to pay or

perfonn the .same, the statute will not operate

to protect him, notwithstanding the lapse of

six years, or more, since the cause of tne ac-

tion may have accrued. But if a cause of

action arising from the breach of a contract to

do an act at a specific time, be once barred by
the statute, a subsequent acknowledgment by
the party that he broke the contract, will not,

it seems, take the case out of the statute, 2
Camp. 160. and see Peake's Evid. 205. 5
Moore, 105. 2 B. & C. 372. S. C. 5 B. &
A. 204. 3 B. & A. 288 ; and a subsequent
ai^nowlcd^ment of a trespa.«is will not take

the case out of the act. 1 B. & A. 92. 2
Chit Rep. 249. S. C. The sufficiency of an
acknowledgment to take the case out of the
statute, will be consiHered ; /fr^f. where it di-

rsetlv aekaowledges "/.where
itMbwwhd^ the ~;od, but

is aooompMited bv s being
disefaarfsd; n- . iih refereucc to the
party making >n.

In die fint i.™-,

.

.i..«>^ acknowledg-
ment has been hr , 2 Burr. 1099.

Bull. N. P. 149. ( IS where the
debtor • "-

" ) the plain!
'"'

an
eztnrvi >u have d"

''

Peake ^ i So where t. , lal

met a man m a fair, and said liiat ho went
there to avoid the plamtiff, to whom he was

t See 2 R. 8

indebted, this was held to save the irtatute^

Loft, 86. In an action by an administrator, an
agreement for a compromise executed betfvocn
intestate and defendant, wherein the exists

ence of the debt sued for, was atlmilted, was
deemed sufficient to take the ca«e out of ih«
statute. 9 Price, 122. It is sufficient to prove,
that a demand being made by a .seaman on the
owner of a ship for wages, which had accrued
during an embargo, he said, " if others paid
he should do the same." 4 Camp. 185. A
promise, "if there should be any mistake.
It should be rectified," referring to payment.«i

actually made, is sufficient. 2 B. 6t C. 149.

3 D. & R. 522. S. C. sed ouaere. And it

makes no difference whether tne acknowledg-
ment be accompanied with a promise or refii-

sal to pay, a bare acknowledgment is suffi-

cient. 16 East, 420. 2 Bnrr. 1099. 5 M.
& S. 75. 2 B. & Cres. 154. The construc-

tion of an ambiguous letter or declaration of
a defendant on being served with a writ, or
requested to pay a debt, neither admitting or
denying it, is strong intimation that it is an
acknowledgment, since, if the defendant knew
he owed nothing, he would have declared so.

2 T. R. 760. 1 Bing. 266. A conditional
pronntise to pay when able, or by instalments,

&c. is sufficient, without proof of ability, or
waiting till instalment become due. 16 East,
420. 2 Stark. 98, 9. 5 M. & S. 75. sed vid.

3 D. & R. 267. Where the original agree-
ment is in writing, in order to take the case
out of the statute of frauds, a subsequenS
promise, or admission of the liability to per'
form such agreement, need not be in writing
to take the case out of the statute of limita-

tions. 1 B. & A. 690. An acknowledgment
after action brought, is good. Selw. N. P.
tit. Limitations. Burr. 1099. The admission
to a third person is sufficient. 3 B. & A. 141.

Loft, 86. 2 B. & C. 154.

On the other hand, where the defendant
said, " the testator always promised not to
distress me," this was held no evidence of a
promise to the testat»r, to take the case out of
the statute, 6 Taunt. 210 ; so a declaration,
" I cannot afford to pay my new debts, much
more my old ones," is in.sufficient, 4 D. & R.
179 ; and so where in assumpsit by an attor-

ney to recover his charges, relative to the
grant of an annuity, evidence that the defend-
ant said, "he thought it had been settled when
the annuity wa.3 granted, but that he had been
in so much trouble since, that he could not
recollect any thing about it," is not a sufficient

acknowledgment of the debt to save the sta-

tute, notwithstanding proof that plaintiff's bill

was not paid when the annuity was granted.
1 J. B. Moore, 340. 7 Taunt. 608. 3. C. The
referring plaintiff to the defendant's attorney,

who, he added, was in possession of his deter-

mination and ability, is not an admission that

any thing is due, 1 New Ren. 20 ; and where
a defendant, on being appliea to by the plain-

tiff's attorney for the payment of the debt,

wrote in answer, " that he would wait on the

, 297. ^ 26.
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seisin, or one's own, in rents, suits, and services, Jlfti/ years : and in action!*

real for lands grounded upon one's own seisin or possession, such posses-

plaintiff when he should be able to satisfy him
fespecting the misunderstanding which had
occurred between them," this was holden not

sufficient to take the case out of the statute,

Holt C. N. P. 380. and see 4 Esp. 184. 5

Esp. 81 ; a declaration, " I will see my attor-

ney, and tell him to do what is right," is in-

sufficient. 3 D. & R. 267. Payment of

money into court on a special count, will not

save the operation: of the statute, 3 B. & C.

10. 4 D. & R. 632. S. C. ; it only admits the

debt to the amount paid in. Id. Bunb. 100.

In the second place, where the defendant

makes no express acknowledgment of the debt,

but says, he is not liable, because it is moTe
than six years since ; this will not take the

case out of the, statute. 3 Taunt. 380. 5 Esp.

81. 4 M. & S. 457. 5 Price^ 636. But an
acknowledgment that the defendant had been

liable, but was not at the time of acknowledg-
ment, because the demand was out of date,'

and that he would not then pay, as it was not

then due, takes the case out of the act. 16

East, 420. 2 Stark. 98, 99.

If a debtor admit that he was once liable,

but that he was discharged by a particular

mode of performance, to which he, with preci-

sion, referred himself, and where he has de-

signated that time and mode of performance

so strictly, that he can say it is impossible it

had been discharged in any other mode, there

the courts have said, that if the plaintiff can
disprove that mode, he lets himself in to re-

cover, by striking from under the defendant

the only ground on which he professes t*) rely,

7 Taunt. 608. 4 B. & A, 568. 1 Salk. 29.

Cowp. 548. Peake N. P. C. 93 ; so where a
party acknowledges, but refuses to pay the

debt, relying on the deficiency of his- legal

liabiiity to pay, this will take the case out of

the statute, upon proof of liability. 5 M. & S.

75. 6 Rep. 66. But a qualified admission by

a party, who relies on an objection, which
would, at any time, have been a good defence

to the action, does not take the case out of the

statute, as if the defendant said, " if you had
presented the protest the same as the rest, it

would have been paid, I had then funds in the

acceptor's hands," 1 Stark. 7. see 3 Esp. N.

P. C. 155. 2 Camp. 161. 2 B. & A. 759. 4

B. & A. 568. 4 East, 599. and cases there

cited ; this was held no sufficient acknowledg-

ment. Where the defendant, an executor,

who was sued for money had and received

from his testator, was proved to have said, " I

acknowledge the receipt of the money, but the

testatrix gave it me," it was held insufficient,

Bull. N. P. 148 ; and so where the defendant,

on being applied to for payment of a debt, said,

"you owe me more money, I have a set-off

against it." 2 B. «fe A. 759. Where a party

on being asked for the payment of his attor-

ney's bill, admitted that there had been such a

bill, but stated that it had been paid to the de-

ceased partner of the attorney, who had retain-

ed the amount out of the floating balance in his

hands, it seems, that in order to take the case

out of the statute, evidence is inadmissible to

shew that the bill had never, in fact, been paid'

in this manner. 4 B. & A. 568. In all cases,

unless the defendant actually acknowledge that

the 'debt or obligation did originally exist, the

statute vvill not be avoided. 4 Maule & S.

457. 2 Camp. 160.

In the third case, with respect to the party
from whom the acknowledgment should come
to render it sulTlcient ; an acknowledgment by
an agent or servant, intrusted by the defend-

ant to transact his business for him, will suf-

fice, 5 Esp. 145 ; and so will the admission of
the wife who was accustomed to conduct her
husband's business. Holt's Ca. Ni. Pri. 591.

In an action against a husband, for goods sup-
plied to his wife, for her accommodation,
while he occasionally visited her, a letter

written by the wife, acknowledging the debt
within six years, is admissible evidence tcr

take the case out of the statute. 1 Camp.
394, and see 2 Esp. N. P. C. 511. 5 Esp. N.
P. C. 145. If a demand is owing from two
parties, an acknowledgment by one will avoid
the statute, 4 T. R. 516 ; so an acknowledg-
ment by one of several makers of a joint and
several promissory note, will take the case
out of the statute, as against any one of the
other makers, in a separate action on the note
against him, Dougl. 652, and this, though
against a surety, 2 Bing. 306 ; and in an ac-

tion against A. on the joint and several pro-

missory note of himself and B. to take case
out of the statute, it is enough to give in evi-

dence a letter written by A. to B. within six

years, desiring him to settle the debt. 3
Camp. 32, and see 11 East, 585. 1 Stark. 81,-

But the acknowledgment of one partner to

bind the other, must in such case be clear and
explicit, and therefore it is not sufficient, in
order to take a case out of the statute, in an
action on a promissory note, to shew a pay^*"

ment, by a joint maker of a note, to the payee
within six years, so as to throw it upon the

defendant, to shew that the payment was not
made on account of the note. 1 Stark. 488.

It has been held, that when one of two draw-
ers of a joint and several promissory npte
having become bankrupt, the payee received
a dividend under the commission on account
of the note, this will prevent the other drawer
from availing himself of the statute, in an ac-

tion brought against him for the remainder of
the money due on the note, the dividend hav-
ing been received within six years before the -

action brought. 2 H. Bla. 340. But in a
more recent case, where one of two joint

drawers of a bill of exchange became bank-
rupt, and under his commission the indorsees
proved a debt (beyond the amount of the bill)

for goods sold, &c. and they exhibited the bill

as a security, they then held for their debt, and
afterwards received a dividend ; it was held,

that in an action by the indorsees of the bill

against the solvent partner, the statute of li-

mitations was a good defence, although the

dividend had been paid by the assignees of
the bankrupt partner within six years, 1 B. &.
A. 463, and see 1 B. & C. 248. 2 D. & R.
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sion must hare been within thirty years. By statute 1 Mar. st. 2. c. 5^

ihis limitation docs not extend to any suit for advowsons, upon
reasons given in a •forrnor chaptor (b). But by the statute 21 [•307]

Jac. I. c. 2. a time of limitation was extended to the case of the

king; ri;?. sixty years precedent to 19 Feb. 1623 (c); but, this becoming
ineffectual by efflux of time, the same date of limitation was fixed by sta-

tute 9 Geo. III. c. 16. to commence and be reckoned backwards, from the

time of bringing any suit or other process, to recover the thing in (jues-

tion ; so that a possession for sixty years is now a bar even against the

prerogative, in derogation of the ancient maxim " nullum tcmpus occurrit

regit.'' By another statute, 21 Jac. I. c. 16. twenty years is the time of

limitation in any writ of formedon : and by a consequence, twenty years

is also the limitation in every action of ejectment, for no ejectment can be

brought, unless where the lessor of the plaintiff is entitled to enter on the

lands {d), and by the statute 21 Jac. I. c. 26. no entry can be made by any

man, unless within twenty years after his right shall accrue. Also all

actions of trespass [quare clausumfregit, or otherwise), detinue, trover, re-

plevin, account, and case (except upon accounts between merchants), debt

on simple contract, or for arrears of rent, are limited by the statute last

mentioned to six years after the cause of action commenced : and actions

(A) See pae. 250. (d) See pag. 206.

(c) Inst. m.

363. S. C. So where A. & B. made a joint tors, shall nevertheless be entitled to recover
and several promissory note, and A. died, and against any other or others of the defendants
ten years after his death B. paid interest on by virtue of a new acknowledgment or pro-

ihc note, it was/holden in an action thereon mise, or otherwise, judgment may be given,

ajtainst the executors of A., that the payment and costs allowed, for the plaintiff, as to such
of interest by B. did not take the case out of defendant or defendants against whom he
the statute, so as to make the executors liable, shall recover ; and for the other defendant or
2 B. & C. 23. 3 D. & R. 200. S. C. An ac- defendants against the plaintiff,

knowledgment by an accommodation accept- By sect. 2, that if defendant in action on
or, within six years, of his liability to the simple contract shall plead in abatement to

payee, is not sufficient to take the case out of the effect that any other person ought to be
the statute, for the drawer. 3 Stark. 186. jointly sued, and issue be joined on such plea,

It is enacted, by 9 Geo. IV. c. 14, that in and it should appear at the trial that the action

actions of debt or upon the case, grounded up- could not by reason of the said recited acts,

on any simple contract, no acknowledgments or the present act, be maintained against the
or promise by words only should be deemed other person named in such plea, the issue

sufficient evidence of a new or continuing joined on such plea should be found against
contract, whereby to take any case out of the the party pleading the same,
operation of the enactments of the statutes By sect. 3, no indorsement or memorandum
of limitations, or to deprive any party of the of payment made after the 1st of January, 1829,
benefit thereof, unless such acknowledgment upon any promissory note, bill of exchange, or
or promise shall be made or contained by or other writing, by or on behalf of the party to
i n "nmr writing to be signed by the party whom such payment shall be made, shall be

thereby. And that where there deemed sufficient proof of such payment, so aa
> or more joint contractors, or to take the case out of the operation of either

' r administrators of any contract- of the said statutes.
or, DO jjueh joint contractor, executor or ad- By sect. 4, said recited acts and the present
mini«tratnr, shall lo^e the benefit of the said act shall apply to the case of any debt on sim-
•

* -• *'
if them, so as to be pie contracts by way of set-off on the part of
tiy reason only of any any defendant, either by plea, notice, or other-
tor promise made and wise.

^ • '"'r or others of them. The By sect. 8, no memorandum or other writing
•" ' ' '

' ' ' r '*!•• effect of any payment of made necessary by the act, shall be deemed to
aiiv iiniicipal or intcre»t made by any person be an agreement within the meaning of the
whatsoever. And in actions to be commenc- Stamp Acts.
f(i iL'ain't two or morp inch joim rcmrmctors, In New-York, the law, as it was in England

ip- before 9 Geo. IV., i.s generally adopted as to

un- the statute of limitation. In some of the
'

' : - cited other states the statute is construed much
acU, or this act, as to one or more of such more liberally in favour of the defendant,
joint contractors, or executors or administra-

Vol. II. 34
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of assault, menace, battery, mayhem, and imprisonment, must be brouglii

within four years, and actions for words within two years aftep the injury

committed (25). And by the statute 31 Eliz. c. 5. all suits, indictments,

and informations, upon any penal statutes, where any forfeiture is to the

crown alone, shall be sued within two years ; and where the forfeiture is

to a subject, or to the crown and a subject, within one year after the of'

fence committed (26), unless where any other time is specially limited by
the statute. Lastly, by statute 10 W. III. c. 14. no writ of error, scire fu"
cias, or other suit, shall be brought to reverse any judgment, fine, or re-

covery, for error, unless it be prosecuted within twenty years. The use of

these statutes of limitation is to preserve the peace of the kingdom, and
to prevent those innumerable perjuries which might ensue, if a man were

allowed to bring an action for any injury committed at any dis-

[*308] tance of time. Upon both these accounts the law *therefore

holds, that " interest reipuhlicae ut sit finis litium:" and upon the

same principle the Athenian laws in general prohibited all actions where
the injury was committed five years before the complaint was made (e).

If therefore in any suit, the injury or cause of action happened earlier than

the period expressly limited by law, the defendant may plead the statutes;

of limitations in bar ; as upon an assumpsit, or promise to pay money ta

the plaintiff, the defendant may plead non assumpsit infra sex annos ; he
made no such promise within six years } which is an effectual bar to the

complaint (27), (28).

An estoppel is likewise a special plea in bar ; which happens where a

man hath done some act, or executed some deed, which estops or pre-

cludes him from averring any thing to the contrary. As if tenant for

years (who hath no freehold) levies a fine to another person. Though
this is void as to strangers, yet it shall work as an estoppel to the cognizor

;

for if he afterwards brings an action to recover these lands, and his fine is

pleaded against him, he shall thereby be estopped from sayings that he
had no freehold at the time, and therefore was incapable of levying it.

The conditions and qualities of a plea (which, as well as the doctrine

of estoppels, will also hold equally, mutatis mutandis, with regard to other

parts of pleading) are, 1 . That it be single and .containing only one matter ;

for duplicity begets confusion. But by statute 4 & 5 Ann. c. 16. a man
with leave of the court may plead two or more distinct matters or single

pleas ; as, in an action of assault and battery, these three, not guilty, son

assault demesne, and the statute of limitations. 2. That it be direct and
positive, and not argumentative. 3. That it have convenient certainty

of time, place, and persons. 4. That it answer the plaintiff's allegations

(e) Pott. Ant. b. I, c. 21,

(25) The statute makes an exception for all years after that year ended.
persons who shall be under age,feme-coTerts, (27) Besides these statutes of limitationSj.

non compos mentis, in prison or abroad, when pointed out by the learned commentator, there

the cause of action accrues ; and the limita- are various others, as the 4 Ann. c. 16. s. 17,

tions of the statute shall only commence from relating to seamen's wages ; and the 24 Geo.^

the time when their respective impediments II. c. 44. s. 8. ante, 1 book, 354, n. (37). as to

or disabilities are removed, sect. 7 ; and the 4 actions against justices, constables, &c. ; and
Ann. c. 16. s. 19. extends this provision to de- the 28 Geo. III. c. 37. s. 23. as to actions-

fendants beyond seas, at the time the cause of against persons in the customs and excise ;

action accrues. and the 43 Geo. III. c. 99. s. 70, as to actions

(26) Where the forfeiture is to the crown against tax-cdllectors, &c. &c.
and a subject, a common informer must sue (28) As tojthe statute of limitations in New-
within one year, and the crowiimay prosecute York, see 2 R. S. 292, &c.
for the whole penalty, at any time within two
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in ercry material point. 5. That it be so pleaded a« to be capable of

uial (29).

•Special pleas are usually in the affirmative, sometimes in the [^SOQ]

negative ; but they always advance some new fact not mentioned
in the declaration ; and then they must be averred to be true in the com-
mon form,—" and this he is ready to verify."—This is not necessary in

pleas of the general issue ; those always containing a total denial of the

facts before advanced by the other party, and therefore putting him upon
the proof of them.

It is a rule in pleading, that no man be allowed to plead specially such

a plea as amounts only to the general issue, or a total denial of the

charge ; but in such case he shall be driven to plead the general issue in

terms, whereby the whole question is referred to a jury. But if the de-

fendant, in an assise or action of trespass, be desirous to refer the validity

of his title to the court rather than the jury, he may state his title special-

ly, and at the same time give colour to tlie plaintiff, or suppose him to have

an appearance or colour of title, bad indeed in point of law, but of which the

jury are not competent judges. As if his own true title be, that he claims

by feoffment, with livery from A, by force of which he entered on the lands

in question, he cannot plead this by itself, as it amounts to no more than

the general issue, nnl tort, nul disseisin, in assise, or not guilty in an action

of trespass. But he may allege this specially, provided he goes farther

and says, that the plaintiff claiming by colour of a prior deed of feoffment

without livery, entered ; upon whom he entered ; and may then refer him-

self to the judgment of the court which of these two titles is the best in

point of law (/).
When the plea of the defendant is thus put in, if it does not amount to

an issue or total contradiction of the declaration but only evades it, the

plaintiff may plead again, and reply to the defendant's plea : either tra-

versing it ; that is, totally denying it ; as, if on an action of debt upon
bond the defendant pleads solvit ad diem, that he paid the money
when *due, here the plaintiff in his replication may totally tra- [*310]

verse this plea, by denying that the defendant paid it : or, he may
allege new matter in contradiction to the defendant's plea ; as when the

defendant pleads no award made, the plaintiff may reply and set forth an

actual award, and assign a breach (g) : or the replication may confess and
avoid the plea, by some new matter or distinction consistent with the plain-

tiff's former declaration ; as, in an action for trespassing upon land where-
of the plaintiff is seised, if the defendant shews a title to the land by de-

scent, and that therefore he had a right to enter, and gives colour to the

plaintiff, the plaintiff may either traverse and totally deny the fact of the

(/) Dr. A stud, a, c. 53. (g) Append. No. III. « 6.

(29) In addition to these qualities, it should and must be true, and not too large. Hob. 295.
be obtenred. that every plea in bar, must be Bac. Ab. tit. Pleas, G. 4. For more particular
Adapted to the nature of the action, and con- informntion as to these qualities, see 1 Chit.
formable to the count, Co. Lit. 303. a. 285. b. on PI. 451 to 463 ; as to their forms and par-
Bac. Ab. Pleaa, I. per tot. 1 Rol. Rep. 216

;
ticular parts, see Id. 467 to 477.

must aajwer the uholo declaration or count, The same rules which prevail in the Con-

or rather all "^ ' ' "lory «fr«crjan and allowance of a declaration, do so
p«rl to an.«> i b. in the case of pleas in bar. See ante, 289,
Com. Dijr. 1 - -^ 2 notes 1, 2, 3. If the plea be bad in part, it is

B. & P. 427. 3 H. 6i P. 174; nm.st admit or so for the whole. Com. Dig. Pleader, E. 36.

confess the fact it justifies, 3 T. R. 298. I 3 T. R. 376. 3 B. & P. 174. 1 Saund. 337.

Salk. 394. Carth. 380. 1 Saund. 28 ; must be The rules, as to surplusage in a declaration,

Mrtain, Com. Dig- tit. Pleader, E. 5, &c.

;

here also prevail, ante, 293, noies 1,2, o.
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descent ; or he may confess and avoid it, by replying, that true it is that

such descent happened, but that since the descent the defendant himself

demised the lands to the plaintiff for term of life (30). To the replication

the defendant may rejoin, or put in an answer called a rejoinder. The plain-

tiff may answer the rejoinder by a sur-rejoinder ; upon which the defend-

ant may rehut ; and the plaintiff answer him by a sur-rehutter. Which
pleas, replications, rejoinders, sur-rejoinders, rebutters, and sur-rebutters^

.answer to the exceptio, replicatio, dupUcatio, triplicatio, and quadruplicatio of

the Roman laws [h).

The whole of this process is denominated the pleading ; in the several

stages of which it must be carefully observed, not to depart or vary from

the title or defence, which the party has once insisted on. For this (which

is called a departure in pleading) might occasion endless altercation.

Therefore the replication must support the declaration, and the rejoinder

must support the plea, without departing out of it. As in the case of

pleading no award made, in consequence of a bond of arbitration, to which

the plaintiff replies, setting forth an actual award ; now the defendant

cannot rejoin that he hath performed this award, for such rejoinder would

be an entire departure from his original plea, which alleged that

[*311] no such award was made : therefore he has now no other *choice,

but to traverse the fact of the replication, or else to demur upon

the law of it.

Yet in many actions the plaintiff, who has alleged in his declaration a

general wrong, may in his replication, after an evasive plea by the defend-

ant, reduce that general wrong to a more particular certainty, by assign-

ing the injury afresh with all its specific circumstances in such manner as

clearly to ascertain and identify it, consistently with his general complaint

;

which is called a new or novel assignment. As if the plaintiff in tres-

pass declares on a breach of his close in D ; and the defendant pleads

that the place where the injury is said to have happened is a certain close

of pasture in D, which descended to him from B his father, and so is his

own freehold ; the plaintiff may reply and assign another close in D,

specifying the abuttals and boundaries, as the real place of the injury (^).

It hath previously been observed (A) that duplicity in pleading must be

avoided. Every plea must be simple, entire, connected, and confined to

one single point : it must never be entangled with a variety of distinct inde-

pendent answers to the same matter ; which must require as many differ-

ed) Inst. 4. 14. Bract. I. 5, tr. 5, c. \. (k) p. 308.

(i) Bro. AW, t. trespass, 205. 284.

(30) As to the several replications in gene- than a declaration, though certainty to a com-
ral, see 1 Chit, on P. 4 ed. 500 to 518 ; and as mon intent is in general sufficient, Cofit. Dig.

to their forms and parts in particular, Id. 518 Pleader, F. 17. 12 East, 263 ; and lastly, it

to 555. The general qualities of a replication must not be double, or, in other words, contain

are, that it mast answer the plea, and answer two answers to the same plea, 10 East, 73. 2
«o much of it as it professes to answer, or Camp. 176, 177. Com. Dig. Pleader, F. 16;
it will be a discontinuance. Com. Dig. tit. and the plaintiff cannot reply double under the

Pleader, F. 4. W. 2. 1 Saund. 338 ; and it 4 Ann. c. 16.t Fortes. 335. unless in replevin,

must answer the plea directly, not arguraenta- 2 B. & P. 368. 376; and more particularly as

lively, 10 East, 205 ; it must not depart from to these qualities, see 1 Chit, on PI. 556 to

the declaration. 2 Saund. 84. a. n. 1. Co. 562. An entire replication bad in part is bad
Lit. 304. a. 2 Wils. 98. See 1 Chit, on PL for the whole. Com. Dig. Pleader, F. 25. 3

556 to 560. It must be certain, and it is said T. R. 376. 1 Saund. 28. n. 3,

that more certainty is requisite in a replication

t In New-York the plaintiff may reply, and the defendant rejoin several matters by the

special leave of the court. (2 R. S. 356, ^ 27).
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ent replies, and introduce a mullitudo of isnues upon one and the same

dispute. For this would often emharrass the jury, and sometimes the

court itself, and at all events would greatly enhance the expense of the

parties. Yet it frequently is expedient to plead in such a manner as to

avoid any implied admission of a fact, which cannot with propriety or

safety be positively aflirmed or denied. And this may be done by what is

called a protestation ; whereby the party interposes an oblique allegation

or denial of some fact, protesting (by the gerund protestando) that such a

matter does or does not exist : and at the same time avoiding a direct af-

firmation or denial. Sir Edward Coke hath defined (/) a protestation (in

the pithy dialect of that age) to be " an exclusion of a conclu-

sion." *For the use of it is, to save the party from being [•312]

concluded with respect to some fact or circumstance, which can-

not be directly affirmed or denied without falling into duplicity of pleading
;

and which yet, if he did not thus enter his protest, he might be deemed to

have tacitly waved or admitted. Thus, while tenure in villenage subsist-

ed, if a villein had brought an action against his lord, and the lord was in-

clined to try the merits of the demand, and at the same time to prevent

any conclusion against himself that he had waved his signiory ; he could

not in this case both plead aflirmatively that the plaintiff was his villein,

and also take issue upon the demand ; for then his plea would have been
double, as the former alone would have been a good bar to the action : but

he might have alleged the villenage of the plaintiff, by way of protesta-

tion, and then have denied the demand. By this means the future vassal-

age of the plaintiff was saved to the defendant, in . case the issue was
found in his (the defendant's) favour (m) : for the protestation prevented

that conclusion, which would otherwise have resulted from the rest of his

defence, that he had enfranchised the plaintiff (n); since no villein could

maintain a civil action against his lord. So also if a defendant, by way
of inducement to the point of his defence, alleges (among other matters)

a particular mode of seisin or tenure, which the plaintiff is unwilling to

admit, and yet desires to take issue on the principal point of the defence,

he must deny the seisin or tenure by way of protestation, and then tra-

verse the defensive matter. So lastly, if an award be set forth by the

plaintiff, and he can assign a breach in one part of it {viz. the non-pay-

ment of a sum of money), and yet is afraid to admit the performance of
the rest of the award, or to aver in general a non-performance of any
part of it, lest something should appear to have been performed : he may
save to himself any advantage he might hereafter make of the general

non-performance, by alleging that by protestation ; and plead only the non-
payment of the money {a).

•In any stage of the pleadings, when either side advances or [*313]
affirms any new matter, he usually (as was said) avers it to be
true ;

" and this he is ready to verify." On the other hand, when either
side traverses or denies the facts pleaded by his antagonist, he usually ten-
ders an issue, as it is called ; the language of which is different accord-
ing to the pnrty by whom the issue is tendered ; for if the traverse or de-
nial comes from the defendant, the issue is tendered in this manner, " and
of this he puts himself upon the country," thereby submitting himself to

the judgment of his peers (/>) : but if the traverse lies upon the plaintiff,

(D 1 Inst 124. (0) Appendix, No. III. 6.

(«) Co. Litt. J 26, (-) Appendix, No. II. 6 4.
(nj %— book U. ch. 6, pag. M. ^ PP«naix, o.

,

«
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he tenders the issue, or prays the judgment of the peers, against the de-

fendant in another form ; thus :
" and this he prays may be inquired of

by the country."

But if either side (as, for instance, the defendant) pleads a special ne-

gative plea ; not traversing or denying any thing that w^as before alleged,

but disclosing some new negative matter ; as, where the suit is on a bond,

conditioned to perform an award, and the defendant pleads, negatively, that

no award was made, he tenders no issue upon this plea ; because it does

not appear whether the fact will be disputed, the plaintiff not having yet

asserted the existence of any award ; but when the plaintiff replies, and
sets forth an actual specific award, if then the defendant traverses the re-

plication, and denies the making of any such award, he then, and not be-

fore, tenders an issue to the plaintiff. For when in the course of pleading

they come to a point which is affirmed on one side, and denied on the

other, they are then said to be at issue ; all their debates being at last con-

tracted into a single point, which must now be determined either in favour

of the plaintiff or of the defendant.

CHAPTER XXI.

OF ISSUE AND DEMURRER.

Issue, exitus, being the end of all the pleadings, is the fourth part or

stage of an action, and is either upon matter of law, or matter offact.

An issue upon matter of law is called a demurrer: and it confesses the

facts to be true, as stated by the opposite party ; but denies that, by the

law arising upon those facts, any injury is done to the plaintiff, or that the

defendant has made out a legitimate excuse ; according to the party

which first demurs, demoratur, rests or abides upon the point in question.

As, if the matter of the plaintiff's complaint or declaration be insufficient

in law, as by not assigning any sufficient trespass, then the defendant de-

murs to the declaration : if, on the other hand, the defendant's excuse or

plea be invalid, as if he pleads that he committed the trespass by authority

from a stranger, without making out the stranger's right ; here the plain-

tiff may demur in law to the plea : and so on in every other part of the

proceedings, where either side perceives any material objection in point of

law, upon which he may rest his case.

The form of such demurrer is by averring the declaration or

[*315] plea, the replication or rejoinder, to be insufficient *in law to main-
tain the action or the defence; and therefore praying judgment

for want of sufficient matter alleged (a). Sometimes demurrers are mere-

ly for want of sufficient /orm in the writ or declaration. But in cases of

exceptions to the form or manner of pleading, the party demurring must

hy statute 27 EUz. c. 5. and 4 & 5 Ann. c. 16. set forth the causes of his

demurrer, or wherein he apprehends the deficiency to consist (1). And

(a) Append. No. III. () 6.

(1) Either party may demur, when the pre- live. A demurrer has been defined to be, a

ceding pleadings of his adv^sary are defec- declaration that the party demurring will go
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upon cither a general, or such a special demurrpr, the opposite party must

Bvcr it to be suthcieiit, which is called a joinder in demurrer (A), and then

the parties are at issue in point of law. Which issue in law, or demurrer,

the judges of the court before which the action is brought must deter-

mine.

An issue of fact is where the fact only, and not the law, is disputed.

And when he that denies or traverses the fact pleaded by his antagonist

has tendered the issue, thus ;
" and this he prays may be inquired of by

the country ;" or, "and of this he puts himself upon the country ;" it may
immediately be subjoined by the other party, " and the said A. B. doth the

like." Which done, the issue is said to be joined, both pslrties having

agreed to rest the fate of the cause upon the truth of the fact in question (c).

And this issue of fact must, generally speaking, be determined, not by the

judges of the court, but by some other method ; the principal of which
methods is that by the country, per pais, (in Latin per patrium,) that is, by
jury. Which establishment of different tribunals for determining these

different issues, is in some measure agreeable to the course of justice in the

Roman republic, where the judices ordinarii determined only questions of

fact, but questions of law were referred to the decisions of the centumviri[d).

But here it will be proper to observe, that during the whole of these

proceedings, from the time of the defendant's appearance in obe-

dience to the king's writ, it is necessary *that both the parties be [*316]

kept or continued in court from day to day, till the final determina-

tion of the suit. For the court can determine nothing, unless in the pre-

sence of both the parties, iri person or by their attorneys, or upon default

of one of them, after his original appearance and a time prefixed for his

appearance in court again. Therefore in the course of pleading, if either

party neglects to put in his declaration, plea, replication, rejoinder, and the

like, within the times allotted by the standing rules of the court, the plain-

tiff, if the omission be his, is said to be nonsuit, or not to follow and pursue

his complaint, and shall lose the benefit of his writ : or, if the negligence

be on the side of the defendant, judgment may be had against him, for

such his default. And, after issue or demurrer joined, as well as in some
of the previous stages of proceeding, a day is continually given and en-

tered upon the record, for the parties to appear on from time to time, as the

exigence of the case may require. The giving of this day is called the
continuance, because thereby no proceedings are continued without inter-

ruption from one adjournment to another. If these continuances are omit-
ted, the cause is thereby discontinued, and the defendant is discharged sine
die, without a day, for this turn: for by his appearance in court he has
obeyed the command of the king's writ ; and, unless he be adjourned over
to a certain day, he is no longer bound to attend upon that sunmions ; but
he must be warned afresh, and the whole must begin de novo.

Now it may sometimes happen, that after the defendant has pleaded,
nay, even after issue or demurrer joined, there may have arisen some new
matter, which it is proper for the defendant to plead ; as that the plaintiff,

(6) Append. No. III. (, 6. (d) Cic. de Orator. I. 1, c. 38.
(c) Append. No. II. * 4.

no further, because th« other has not shewn the demurrer must be special. Bac. Ab. Pleas,
sufficient matter against him. 5 Mod. 132. N. 5. A special demurrer must not merely
Co. Lit. 71. b. When the pleading is defec- shew the kind of fault, but the specific fault
Uve in substance, a general demurrer will suf- complained of.
fice ; but where the objection is to the /orvt.
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being a feme-sole, is since married, or that she has given the defendant a
release, and the like : here, if the defendant takes advantage of this new
matter, as early as he possibly can, viz. at the day given for his next ap-

pearance, he is permitted to plead it in what is called a plea of puis dar^

rein continuance., or since the last adjournment (2). For it would be
[*317] unjust to exclude him *from the benefit of this new defence, which

it was not in his power to make when he pleaded the former. But
it is dangerous to rely on such a plea, without due consideration ; for it

confesses the matter which was before in dispute between the parties (e).

And it is not allowed to be put in, if any continuance has intervened be-

tween the arising of this fresh matter and the pleading of it : for then the

defendant is guilty of neglect, or laches, and is supposed to rely on the me-
rits of his former plea. Also it is not allowed after a demurrer is deter-

mined, or verdict given ; because then relief may be had in another way,
namely, by writ of audita querela, of which hereafter. And these pleas

puis darrein continuance, when brought to a demurrer in law or issue of fact,

shall be determined in like manner as other pleas.

We have said, that demurrers, or questions concerning the sufficiency of

the matters alleged in the pleadings, are to be determined by the judges

of the court, upon solemn argument by counsel on both sides, and to that

end a demurrer-book is made up, containing all the proceedings at length,

which are afterwards entered on record ; and copies thereof, called paper-

hooks, are delivered to the judges to peruse (3). The record (f) is a histo-

ry of the most material proceedings in the cause entered on a parchment

roll, and continued down to the present time ; in which must be stated the

original writ and summons, all the pleadings, the declaration, view or oyer

prayed, the imparlances, plea, replication, rejoinder, continuances, and

whatever farther proceedings have been had ; all entered verbatim on the

roll, and also the issue or demurrer, and joinder therein (4).

These were formerly all written, as indeed all public proceedings were,

in Norman or law French, and even the arguments of the counsel and de-

cisions of the court were in the same barbarous dialect. An evident and

shameful badge, it must be owned, of tyranny and foreign servi-

[*318] tude ; being *introduced under the auspices of William the Nor-
man, and his sons : whereby the ironical observation of the Ro-

man satirist came to be literally verified, that " Gallia causidicos docuit fa-
cunda Britannos (g)." This continued till the reign of Edward III. ; who,
having employed his arms successfully in subduing the crown of France,

thought it unbeseeming the dignity of the victors to use any longer the

language of a vanquished country. By a statute, therefore, passed in the

thirty-sixth year of his reign (A), it was enacted, that for the future all

pleas should be pleaded, shewn, defended, answered, debated, and judged

in the English tongue ; but be entered and enrolled in Latin. In like

(e) Cro. Eliz. 49. (g) Juv. xv. 111.

(/) Appendix, No. II. ^ 4. No. III. I) 6, (h) c. 15.

(2) This plea, though treated in some re- N. P. 309. See further, 1 Chitty on PI. 4 ed,

spects as a dilatory plea, the court cannot re- 569 to 573.

fuse to receive, 2 Wils. 157. 3 T. R. 554. 1 (3) The plaintiff, or his attorney, must de-

Marsh. 280. 5 Taunt. 333. 1 Stark. 62 ; but liver paper-books to the chief justice and se-

it must be verified on oath before it is filed, nior judge ; and the defendant, or his attor'

Freem. 252. 1 Stra. 493. 2 Smith's Rep. 396. ney, to the two other judges. R. M. 17 Car. I,

It may be pleaded at nisi prius as well as in (4) In New-York, the record, &c. may be
bank ; but cannot be amended after the as- on paper or parchment, and must be in Eb/-

sizes are over. Yelv. 181. Freem. 252. Bui. glish, 2 R. S. 275, ^ 9.
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»n;iiiin r as doii Alonso X. kin^ of Castile, (the inrreat grand-father of our

Edward HI.) obli^od liis subjects to use the Castiliau tongue in all legal

proceedings (i) ; and us, in 1286, the German language was established

in the courts of the empire [k). And perhaps if our legislature had then

directed that the writs themselves, which are mandates from the king to

his subjects to perform certain acts, or to appear at certain places, should

have been framed in the English language, according to the rule of our

ancient law {/), it had not been very improper. But the record or enrol-

ment of those writs and the proceedings thereon, which was calculated for

the benefit of posterity, was more serviceable (because more durable) in a

dead and immutable language than in any flux or living one. The prac-

lisers, however, being used to the Norman language, and therefore ima-

gining they could express their thoughts more aptly and more concisely

in that than in any other, still continued to take their notes in law French :

and of course, when those notes came to be published, under the denomi-
nation of reports, they were printed in that barbarous dialect ; which, join-

ed to the additional terrors of Gothic black letter, has occasioned many a

student to throw away his Plowden and Littleton, without venturing to

attack a page of them. And yet in reality, upon a nearer acquaintance,

they would have found nothing very formidable in the language
;

which differs in its grammar *and orthography as much from the [*319]
modern French, as the diction of Chaucer and Gower does from
that of Addison and Pope. Besides, as the English and Norman lan-

guages were concurrently used by our ancestors for several centuries to-

gether, the two idioms have naturally assimilated, and mutually borrowed
from each other ; for which reason the grammatical construction of each is

80 very much the same, that I apprehend an Englishman (with a week's
preparation) would understand the laws of Normandy, collected in their

grand coustumierf as well, if not better, than a Frenchman bred within the
walls of Paris.

The Latin, which succeeded the French for the entry and enrolment of
pleas, and which continued in use for four centuries, answers so nearly
to the English (oftentimes word for word) that it is not at all surprising it

should generally be imagined to be totally fabricated at home, with little

more art or trouble, than by adding Roman terminations to English
words. Whereas in reality it is a very universal dialect, spread through-
out all Europe at the irruption of the northern nations, and particularly ac-
commodated and moulded to answer all the purposes of the lawyers with a
peculiar exactness and precision. This is principally owing to the simplici-
ty, or (if the reader pleases) the poverty and baldness of its texture, calcula-
ted to express the ideas of mankind just as they arise in the human mind,
without any rhetorical flourishes, or perplexed ornaments of style : for it

may be observed, that those laws and ordinances, of public as well as pri-
vate communities, are generally the most easily understood, where strength
and perspicuity, not harmony or elegance of expression, have been princi-
pally consulted in compihng them. These northern nations, or rather
their legislators, though they resolved to make use of the Latin tongue in
promulging their laws, as being more durable and more generally known
to their conquered subjects than their own Teutonic dialects, yet (either
through choice or necessity) have frequently intermixed therein some words |

Vol. H. 3.-.
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of a Gothic original, which is, more or less, the case in every couii-

[*320] try *of Europe, and therefore not to be imputed as any peculiar

blemish in our English legal latinity [m). The truth is, what i»

generally denominated law-latin is in reality a mere technical language,
calculated for eternal duration, and easy to be apprehended both in present

and future times ; and on those accounts best suited to preserve those me-
morials which are intended for perpetual rules of action. The rude pyra-

mids of Egypt have endured from the earliest ages, while the more modern
and more elegant structures of Attica, Rome, and Palmyra, have sunk be-

neath the stroke of time.

As to the objection of locking up the law in a strange and unknown
tongue, this is of little weight with regard to records, which few have oc-

casion to read but such as do, or ought to, understand the rudiments of

Latin. And besides it may be observed of the law-latin, as the very in-

genious sir John Davis [n] observes of the law-french, "that it is so very

easy to be learned, that the meanest wit that ever came to the study of

the law doth come to understand it almost perfectly in ten days without a

reader."

It is true indeed that the many terms of art, with which the law
abounds, are sufficiently harsh when latinized (yet not more so than those

of other sciences), and may, as Mr. Selden observes (o), give offence "to

some grammarians of squeamish stomachs, who would rather choose to live

in ignorance of things the most useful and important, than to have their

delicate ears wounded by the use of a word unknown to Cicero, Sallust,

or the other writers of the Augustan age." Yet this is no more than must
unavoidably happen when things of modern use, of which the Ro-

[*321] mans had no idea, and consequently no phrases to express *themj

come to be delivered in the Latin tongue. It would puzzle the

most classical scholar to find an appellation, in his pure latinity, for a con-

stable, a record, or a deed of feoffment ; it is therefore to be imputed as

much to necessity, as ignorance, that they were styled in our forensic dia-

lect constdbularius, recordum, and feoffamentum. Thus again, another un-

couth word of our ancient laws (for I defend not the ridiculous barbarisms

sometimes introduced by the ignorance of modern practisers), the substan-

tive murdrum, of the verb murdrare, however harsh and unclassical it may
seem, was necessarily framed to express a particular offence ; since no
other word in being, occidere, interficere, necare, or the like, was sufficient to

express the intention of the criminal, or quo animo the act was perpetrated ;

and therefore by no means came up to the notion of murder at present en-

tertained by our law; viz. a killing with malice aforethought.

A similar necessity to this produced a similar effect at Byzantium, when
the Roman laws were turned into Greek for the use of the oriental em-
pire : for, without any regard to Attic elegance," the lawyers of the im-

perial courts made no scruple to tra.ns\a,te Jldei commissarios, (pidtiao/u/uiaaa-'

giovg [p) ; cubiculurn, xov^ouxXeiov
(^) ; fdium-familias, nuida-cpuindiug (r) ; re-

pudium, Qsnovdio^ [s) ; compromissum, nofinQOfjiaaov {t) ; reverentia et ohsequi-

um, QsvegepTiix xai o^aeaoviov {u) ; and the like. They studied more the ex-

{m) The following sentence, " si quis ad battalia (o) Pref. ad Eadmer.
curte sua exierit, if any one goes out of his own (p) Nov. 1, c. 1.

court to fight," <^c. may raise a smile in the stu- (</) Nov. 8 edict. Constantinop.
dent as a flaming modem anglicism ; but he may (r) Nov. 117, c. 1.

meet with it among others of the same stamp, in (s) Ihid. c. 8.

the laws of the Burgundians on the continent, be- (t) Nov. 82, c. II.

fore the end of the fifth century. (Add. 1, c. 5, ^ 2.) (m) Nov. 78, c. 2.

(n) Pref. Rep.
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*cl and proc ISO import of the words than the neatness and delicacy of their

cadence. And my academical readers will excuse me for suggesting,

that the terms of the law are not more numerous, more uncouth, or more

difficult to be explained by a teacher, than those of logic, physics, and

the whole circle of Aristotle's philosophy, nay even of the politer arts of

architecture and its kindred studies, or the science of rhetoric itself. Sir

Thomas M ore's famous legal question [w) contains in it nothing

more difticult, than the *detinition which in his time the philoso- [•322]

phers currently gave of \\\^u materia prima ^ the groundwork of all

natural knowledge ; that it is " nequc quid, neque quantum, ncqut quale, ne-

que aliquid eorurn quihus ens dcterminatur

;

" or its subsequent explanation

by Adrian Heereboord, who assures us [x) that ^''materia prima non est cor-

pus, neque per formam corporcitatis, nequeper simpliccm essentiam : est tamen

ens, ct qnidem substantia, licet incomplrta; habetque actum exse entitativum, et

simul est potentia subjectiva." The law therefore, with regard to its techni-

cal phrases, stands upon the same footing with other studies, and requests

only the same indulgence.

This technical Latin continued in use from the time of its first introduc-

tion, till the subversion of our ancient constitution under Cromwell; when,

among many other innovations in the law, some for the better and some
for the worse, the language of our records was altered and turned into

English. But, at the restoration of king Charles, this novelty was no

longer countenanced ; the practisers finding it very difficult to express

themselves so concisely or significantly in any other language but the La-

tin. And thus it continued without any sensible inconvenience till about

the year 1730, when it was again thought proper that the proceedings at

law should be done into English, and it was accordingly so ordered by
statute 4 Geo. 11. c. 26. This provision was made according to the

preamble of the statute, that the common people might have knowledge

and understanding of what was alleged or done for and against them in

the process and pleadings, the judgment and entries in a cause. Which
purpose has, I fear, not been answered ; being apt to suspect that the peo-

ple are now, after many years' experience, altogetlier as ignorant in matters

of law as before. On the other hand, these inconveniences have already

ariseu from the alteration ; that now many clerks and attorneys are hardly'

able to read, much less to \mderstand, a record even of so modem a date

aa the reign of George the First. And it has much enhanced the

expense of *all legal proceedings : for smce the practisers are [*323]

confined (for the sake of the stamp duties, which are thereby con-

siderably increased) to write only a stated number of words in a sheet (5)

;

and as the English language, through the multitude of its particles, is

much more verbose than the Latin ; it follows that the number of sheets

must be very much augmented by the change (y). The translation also

of technical phrases, and the names of writs and other process, were found
to be 80 very ridiculous (a writ of nisi prius, quare impedit, fierifacias, habeas
corpus, and the rest, not being capable of an English dress with any de-

gree of seriousness) that in two years time it was found necessary to make
a new act, 6 Geo. II. c. 14 ; which allows all technical words to continue

(w) See paf . 149. formam statuti," are now converted into seven,
(x) Phdotoph. natural, c. 1, ^ i8, ^c. " according to the form of the statute."

(y) For instance, the»e three words,
''

(5) Thij law ia now abolished in England^
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in the usual language, and has thereby almost defeated every beneficial

purpose of the former statute.*

What is said of the alteration of language by the statute 4 Geo. II. c.

26. will hold equally strong with respect to the prohibition of using the

ancient immutable court hand in writing the records or other legal proceed-

ings ; whereby the reading of any record that is fifty years old is now be-

como the object of science, and calls for the help of an antiquarian. But
that branch of it, which forbids the use of abbreviations, seems to Be of

more solid advantage, in delivering such proceedings from obscurity : ac-

cording to the precept of Justinian [z) ; "ne per scripturam aliqua fiat in

postervm dubitatio,jubemus nonper siglorum captiones et compendiosa enigmata

ejusdern codicis textum conscribi,sedper literarumconsequentiam explanari con-

cedimus" But, to return to our demurrer.

W^hen the substance of the record is completed, and copies are deliver-

ed tp the judges, the matter of law upon which the demurrer is grounded

is upon solemn argument determined by the court, and not by any
[*324] trial by jury ; and *judgment is thereupon accordingly given.

As, in an action of trespass, if the defendant in his plea confesses

the fact, but justifies it causa venationis, for that he was hunting ; and to

this the plaintiff demurs, that is, he admits the truth of the plea, but denies

the justification to be legal : now, on arguing this demurrer, if the court

be of opinion, that a man may not justify trespass in hunting, they will

give judgment for the plaintiff; if they think that he may, then judgment

is given for the defendant. Thus is an issue in law, or demurrer, disposed

of.

An issue of fact takes up more form and preparation to settle it ; for

here the truth of the matters alleged must be solemnly examined and esta-

blished by proper evidence in the channel prescribed by law. To which

examination, of facts, the name of trial is usually confined, which will be

treated of at large in the two succeeding chapters.

CHAPTER XXII.

OF THE SEVERAL SPECIES OF TRIAL (1).

The uncertainty of legal proceedings is a notion so generally adopted,

and has so long been the standing theme of wit and good humour, that he

who should attempt to refute it would be looked upon as a man, who was
either incapable of discernment himself, or else meant to impose upon

others. Yet it may not be amiss, before we enter upon the several modes
whereby certainty is meant to be obtained in our courts of justice, to in-

(z) de concept, digest. ^ \Z.

(1) In New-York all trials of issues of fact Supreme Court, unless, in cases of great diffi-

joined in any court proceeding according to culty, or requiring great examination, the

the common law, must be by jury or referees : court order a trial at bar. (2 R. S. 409, ^ 1.

as also must they be if the issues were joined 4.) Special juries may be allowed by the

in another court and sent to the Supreme court if conducive to a fair and impartial trial,

Court to be tried. The trial takes place before or if the importance or intricacy of the cause

the Circuit Court when the cause is in the requires it. (Id. 418,
<J 46.X
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\]\nrc a little wherein this uncertainty, so frequently complained of, con-

sisfs ; and to what causes it owes its ori/i^inal.

It hath sometimes been said to owe its original to the number of our
municipal constitutions, and the multitude of our judicial decisions (a) ;

which occasion, it is alleged, abundance of rules that militate and thwart
with each other, as the sentiments or caprice of successive legislatures

and judges have happened to vary. The fact, of multiplicity, is allowed
;

and that thereby the researches of the student are rendered more difficult

and laborious ; but that, with proper industry, the result of those inquiries

will be doubt and indecision, is a consequence that cannot be admitted.

People are apt to be angry at the want of simplicity in our laws : they

mistake variety for confusion, and complicated cases for contra-

dictory. *They bring us the examples of arbitrary governments, [•326]
of Denmark, Muscovy, and Prussia ; of wild and uncultivated

nations, the savages of Africa and America ; or of narrow domestic re-

publics, in ancient Greece and modern Switzerland ; and unreasonably

require the same paucity of laws, the same conciseness of practice, in a
nation of freeman, a polite and commercial people, and a populous extent

of territory.

In an arbitrary despotic government, where the lands are at the disposal

of the prince, the rules of succession, or the mode of enjoyment, must
depend upon his will and pleasure. Hence, there can be but few legal

determinations relating to the property, the descent, or the conveyance of

real estates ; and the same holds in a stronger degree with regard to goods
and chattels, and the contracts relating thereto. Under a tyrannical sway
trade must be continually in jeopardy, and of consequence can never be
extensive : this therefore puts an end to the necessity of an infinite num-
ber of rules, which the English merchant daily recurs to for adjusting

commercial differences. Marriages are there usually contracted with
slaves ; or at least women are treated as such : no laws can be there-

fore expected to regulate the rights of dower, jointures, and marriage set-

tlements. Few also are the persons who can claim the privileges of any
laws ; the bulk of those nations, viz. the commonalty, boors, or peasants,

being merely villeins and bondmen. Those are therefore left to the private

coercion of their lords, are esteemed (in the contemplation of these boasted

legislators) incapable of either right or injury, and of consequence are

entitled to no redress. We may see, in these arbitrary states, how large

a field of legal contests is already rooted up and destroyed.

Again ; were we a poor and naked people, as the savages of America
are, strangers to science, to commerce, and the arts as well of convenience
as of luxury, we might perhaps be content, as some of them are said to

be, to refer all disputes to the next man we meet upon the road,

and so put a short end *to every controversy. For in a state of [*327]
nature there is no room for municipal laws ; and the nearer any
nation approaches to that state, the fewer they will have occasion for.

When the people of Rome were little better than sturdy shepherds or herds-
men, all their laws were contained in ten or twelve tables ; but as luxury,

politeness, and dominion increased, the civil law increased in the same
proportion

; and swelled to that amazing bulk, which it now occupies,
though successively pruned and retrenched by the emperors Theodosius
and Justinian.

(a) See the preface to sir John Dariet'a reports : wherein many of the following: topics ire discussed
more at large.

/ -o
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In like manner we may lastly observe, that, in petty states and narrow
territories, much fewer laws will suffice than in large ones, because there

are fewer objects upon which the laws can operate. The regulations of

a private family are short and well known ; those of a prince's household
are necessarily more various and diffuse.

The causes therefore of the multiplicity of the English laws are, the

extent of the country which they govern ; the commerce and refinement

of its inhabitants ; but, above all, the liberty and property of the subject.

These will naturally produce an infinite fund of disputes, which must be
terminated in a judicial way ; and it is essential to a free people, that these

determinations be published and adhered to ; that their property may be

as certain and fixed as the very constitution of their state. For though
in many other countries every thing is left in the breast of the judge to

determine, yet with us he is only to declare and pronounce, not to make or

new-model, the law. Hence a multitude of decisions, or cases adjudged,

will arise ; for seldom will it happen that aijy one rule will exactly suit

with many cases. And in proportion as the decisions of courts of judica-

ture are multiplied, the law will be loaded with decrees, that may some-
times (though rarely) interfere with each other : either because succeed-

ing judges may not be apprized of the prior adjudication ; or because they

may think differently from their predecessors ; or because the

[*328] same arguments did not occur formerly as at *present ; or, in fine,

because of the natural imbecility and imperfection that attends all

human proceedings. But wherever this happens to be the case in any
material point, the legislature is ready, and from time to time, both may,
and frequently does, intervene to remove the doubt; and, upon due deli-

beration had, determines by a declaratory statute how the law shall be

held for the future.

Whatever instances therefore of contradiction or uncertainty may have
been gleaned from our records^ or reports, must be imputed to the defects

of human laws in general, and are not owing to any particular ill con-

struction of the English system. Indeed the reverse is most strictly true.

The English law is less embarrassed with inconsistent resolutions and

doubtful questions, than any other known system of the same extent and
the same duration. I may instance in the civil law : the text whereof,

as collected by Justinian and his agents, is extremely voluminous and dif-

fuse ; but the idle comments, obscure glosses, and jarring interpretations

grafted thereupon, by the learned jurists, are literally without number.

And these glosses, which are mere private opinions of scholastic doctors

(and not like our books of reports, judicial determinations of the court),

are all of authority sufficient to be vouched and relied on : which must
needs breed great distraction and confusion in their tribunals. The same
may be said of the canon law ; though the text thereof is not of half

the antiquity with the common law of England ; and though the more
ancient any system of law is, the more it is liable to be perplexed with the

multitude of judicial decrees. When therefore a body of laws, of so high

antiquity as the English, is in general so clear and perspicuous, it argues

deep wisdom and foresight in such as laid the foundations, and great care

and circumspection in such as have built the superstructure.

But is not (it will be asked) the multitude of law-suits, which we daily

see and experience, an argument against the clearness and cer-

[*329] tainty of the law itself 1 By no means : for *among the vari-
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oils disputes and controvrrsies vvhirh arc daily to be met with iii tlu;

course of leg^al proceedings, it is obvious to obsirve liow very few arise

from obscurity in the rules or maxims of law. An action shall seldom be

heard of, to determine a question of inheritance, unless the fact of the de-

scent be controverted. But the dubious points which are usually agitated

in our courts, arise chiefly from the difliciilty there is of ascertaining the

intentions of individuals, in their solemn dispositions of property ; in their

contracts, conveyances, and testaments. It is an object indeed of the ut-

most importance in this free and commercial country, to lay as few re-

straints as possible upon the transfer of possessions from hand to hand, or

their various designations marked out by the prudence, convenience, ne-

cessities, or even by the caprice, of their owners : yet to investigate the

intention of the owner is frequently matter of difficulty, among heaps of

entangled conveyances or wills of a various obscurity. The law rarely

hesitates in declaring its own meaning ; but the judges are frequently

puzzled to find out the meaning of others. Thus the powers, the interest,

the privileges, and properties of a tenant for life, and a tenant in tail,' are

clearly distinguished and precisely settled by law : but, what words in a
will shall, constitute this ot that estate, has occasionally been disputed for

more than two centuries past, and will continue to be disputed as long as

the carelessness, the ignorance, or singularity of testators shall continue

to cloath their intentions in dark or new-fangled expressions.

But, notwithstanding so vast an accession of legal controversies, arising

from so fertile a fund as the ignorance and wilfulness of individuals, these

will bear no comparison in point of number to those which are founded
upon the dishonesty, and disingenuity of the parties : by either their sug-

gesting complaints that are false in fact, and thereupon bringing ground-
less actions ; or by their denying such facts as are true, in setting up un-

warrantable defences. Ex facto oritur jus : if therefore the fact be per-

verted or misrepresented, the law which arises from thence will

unavoidably be unjust or partial. *And, in order to prevent this, [*330]
it is necessary to set right the fact, and establish the truth con-

tended for, by appealing to some mode of probation or trial, which the law
of the country has ordained for a criterion of truth and falsehood.

These modes of probation or trial form in every civilized country the

great object of judicial decisions. And experience will abundantly shew,
that above a hundred of our law-suits" arise from disputed facts, for one
where the law is doubted of. About twenty days in the year are sufficient

in Westminster-hall, to settle (upon solemn argument) every demurrer, or

other special point of law that arises throughout the nation : but two
months are annually spent in deciding the truth of facts, before six dis-

tinct tribunals, in the several circuits of England : exclusive of Middlesex
and London, which afford a supply of causes much more than equivalent
to any two of the largest circuits.

Trial then is the examination of the matter of fact in issue: of which
there are many different species, according to the difference of the subject,

or thing to be tried : of all which we will take a cursory view in this and
the subsequent chapter. For the law of England so industriously en-
deavours to investigate truth at any rate, that it will not confine itself to

one, or to a few, manners of trial ; but varies its examination of facts ac-

cording to the nature of the facts themselves : this being the one invaria-

ble principle pursued, that as well the best method of trial, as the best
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evidence upon that trial which the nature of the case affords, and no
other, shall be admitted in the English courts of justice.

The species of trials in civil cases are seven. By record ; by inspection^

or examination ; by certificate ; by witnesses ; -by viager of battel ; by wager

of taw (2) ; and by jury.

I. First then of the trial by record. This is only used in one

[*331] particular instance : and that is where a matter of record *is

pleaded in any action, as a fine, a judgment, or the like ; and the

opposite party pleads, " nul tiel record^'' that there is no such matter of re-

cord existing : upon this, issue is tendered and joined in the following form,
" and this he prays may be inquired of by the record., and the other doth

the like ;" and hereupon the party pleading the record has a day given

him to bring it in, and proclamation is made in court for him to " bring

forth the record by him in pleading alleged, or else he shall be condemned ;"

and, on his failure, his antagonist shall have judgment to recover. The
trial therefore of this issue is merely by the record ; for, as sir Edward
Coke {h) observes, a record or enrolment is a monument of so high a na-

ture, and importeth in itself such absolute verity, that if it be pleaded that

there is no such record, it shall not receive any trial by witness, jury, or

otherwise, but only by itself. Thus titles of nobility, as whether earl or

no earl, baron or no baron, shall be tried by the king's writ or patent only,

which is matter of record (c). Also in case of an alien, whether alien

friend or enemy, shall be tried by the league or treaty between his sove-

reign and ours ; for every league or treaty is of record (t/). And also,

whether a manor be to be held in ancient demesne or not, shall be tried by
the record of domesday in the king's exchequer.

11. Trial by inspection or examination, is when for the greater expedition

of a cause, in some point or issue being either the principal question or

arising collaterally out of it, but being evidently the object of sense, the

judges of the court, upon the testimony of their own senses, shall decide

the point in dispute. For, where the affirmative or negative of a question

is matter of such obvious determination, it is not thought necessary to

summon a jury to decide it ; who are properly called in to inform the con-

science of the court in respect of dubious facts : and therefore when the

fact, from its nature, must be evident to the court either from ocular de-

monstration or other irrefragable proof, there the law departs

[*332] *from its usual resort, the verdict of twelve men, and relies on the

judgment of the court alone. As in case of a suit to reverse a fine

for non-age of the cognizor, or to set aside a statute or recognizance en-

tered into by an infant ; here, and in other cases of the like sort, a writ

shall issue to the sheriff (<?) ; commanding him that he constrain the said

party to appear, that it may be ascertained by the view of his body by the

king's justices, whether he be of full age or not ;
" ut per aspectum corporis

sui constare poteritjusticiariis nostris, sipraedictus A sit plenae aetatis necne

(/)." If however the court has, upon inspection, any doubt of the age

of the party (as may frequently be the case), it may proceed to take proofs

of the fact ; and, particularly, may examine the infant himself upon an

{h) 1 Inst. 117. 260. (/) This question of non-age was formerly, ac-

(c) 6 Kep. 53. cording to Glanvil, (Z. 13, c. 15,) tried by a jury of

id) 9 Rep. 31. eight men, though now it is tried by inspection,

(e) lUd.

(2) Wager of battel and of law are abolished in New-York. (2 R. S. 409, ^ 4.)
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oalh of voire dire, vcritafcm dicrrc, that is, to make true answer to such

quostions as the court sh.ill demand of him : or the court may examine
his mother, his godfather, or the like {g).

In like manner if a defendant pleads in abatement of the suit that the

plaintiff is dead, and one appears and calls himself the plaintiff, which the

defendant denies : in this case the judges shall determine by inspection

and examination, whether he be the plaintiff or not (h). Also if a man
be found by a jury an idiot a nativitatc, he may come in person into the

chancery before the chancellor, or be brought there by his friends, to be
inspected and examined, whether idiot or not: and if, upon such view and
inquiry, it appears he is not so, the verdict of the jury, and all the pro-

ceedings thereon, are utterly void and instantly of no effect (i).

Another instance in which the trial by inspection may be used, is when
upon an appeal of maihem, the Issue joined is whether it be maihem or

no maihem, this shall be decided by the court upon inspection

;

for which purpose they may *call in the assistance of surgeons (j). [*333]

And, by analogy to this, in an action of trespass for maihem, the

court (upon view of such maihem as the plaintiff has laid in his declara-

tion, or which is certified by the judges who tried the cause to be the

same as was given in evidence to the jury) may increase the damages at

their own discretion {k) ; as may also be the case upon view of an atro-

cious battery (/). But then the battery must likewise be alleged so cer-

tainly in the declaration, that it may appear to be the same with the bat-

tery inspected.

Also, to ascertain any circumstances relative to a particular day past, it

hath been tried by an inspection of the almanac by the court. Thus,
upon a writ of error from an inferior court, that of Lynn, the error assign-

ed was that the judgment was given on a Sunday, it appearing to be on
26 February, 26 Eliz. and upon inspection of the almanacs of that year,

it was found that the 26th of February in that year actually fell upon a

Sunday : this was held to be a sufficient trial, and that a trial by a jury

was not necessary, although it was an error in fact ; and so the judgment
was reversed (m). But, in all these cases, the judges, if they conceive a

doubt, may order it to be tried by jury.

III. The trial by certificate is allowed in such cases, where the evidence

of the person certifying is the only proper criterion of the point in dispute.

For, when the fact in question lies out of the cognizance of the court, the

judges must rely on the solemn averment or informa4;ion of persons in such
a station, as affords them the most clear and competent knowledge of the

truth. As therefore such evidence (if given to a jury) must have been
conclusive, the law, to save trouble and circuity, permits the fact to be de-
termined upon such certificate merely. Thus, 1. If the issued be whether
A was absent with the king in his army out of the realm in time of war,
this shall be tried (n) by the certificate of the mareschal of
•the king's host in writing under his seal, which shall be sent to [•334]
the justices. 2. If, in order to avoid an outlawry, or the like, it

was alleged that the defendant was in prison, ultra mare, at Bourdeaux, or
in the service of the mayor of Bourdeaux, this should have been tried by

ir) S Roll. Abr. ^73. (i) 1 Sid. 108.
(k) 9 Rep. 30. (/) Hardr. 408.
(i) Ibid. 31. (m) Cro. Eliz. 257.
<» 1 Roll. Abr. 978. (n) Litt. 6 102.

Vol. II. 36
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the certificate of the mayor ; and the like of the captain of Calais (o).

But when this was law (p), those towns were under the dominion of the?

crown of England. And therefore, by a parity of reason, it should now
hold that in similar cases, arising at Jamaica or Minorca, the trial should

be by certificate from the governor of those islands. We also find (q) that

the certificate of the queen's messenger, sent to summon home a peeress of

the realm, was formerly held a sufficient trial of the contempt in refusing to

obey such summons. 3. For matters within the realm, the customs of the

city of London shall be tried by the certificate of the mayor and aldermen,

certified by the mouth of their recorder (r) ; upon a surmise from the party

alleging it, that the custom ought to be thus tried : else it must be tried

by the country (s). As, the custom of distributing the efl'ects of freemen

deceased ; of enrolling apprentices ; or that he who is free of one trade

may use another; if any of these or other similar points come in issue.

But this rule admits of an exception, where the corporation of London is

party, or interested, in the suit ; as in an action brought for a penalty in-

flicted by the custom ; for there the reason of the law will not endure so

partial a trial ; but this custom shall be determined by a jury, and not by
the mayor and aldermen, certifying by the mouth of their recorder {t). 4.

In some cases the sheriff of London's certificate shall be the final trial

:

as if the issue be, whether the defendant be a citizen of London or a fo-

reigner (v), in case of privilege pleaded to be sued only in the city courts.

Of a nature somewhat similar to which is the trial of the privilege of the

university, when the chancellor claims cognizance of the cause,

[*335] because one of the parties is a *privileged person. In this case,

the charters confirmed by act of parliament, direct the trial of

the question, whether a privileged person or no, to be determined by the

certificate and notification of the chancellor under seal ; to which it hath

also been usual to add an affidavit of the fact : but if the parties be at

issue between themselves, whether A is a member of the university or no,

on a plea of privilege, the trial shall be then by jury, and not by the chan-

cellor's certificate (u) : because the charters direct only that the privilege

be allowed on the chancellor's certificate, when the claim of cognizance is

made by him, and not where the defendant himself pleads his privilege :

so that this must be left to the ordinary course of determination. 5. In

matters of ecclesiastical jurisdiction, as marriage, and of course general

bastardy ; and also excommunication and orders, these, and other like mat-

ters, shall be tried by the bishop's certificate (w). As if it be pleaded in

abatement, that the plaintiff is excommunicated, and issue is joined there-

on ; or if a man claims an estate by descent, and the tenant alleges the

demandant to be a bastard ; or if on a writ of dower, the heir pleads no
marriage ; t)r if the issue in a quare impedit be, whether or no the church

be full by institution ; all these being matters of mere ecclesiastical cog-

nizance, shall be tried by certificate from the ordinary. But in an action

on the case for calling a man bastard, the defendant having pleaded in

justification that the plaintiffwas really so, this was directed to be tried by

a jury (a:) : because, whether the plaintiff be found either a general or

special bastard, the justification will be good ; and no question of special

(o) 9 Rep. 31. (t) Hob. 85.

(b) 2 Roll. Abr. 583. {v) Co. Litt. 74.

(<7) Dyer, 176, 177. («) 2 RoU. Abr. 588.

(r) Co. Litt. 74. 4 Burr. 248. (w) Co. Litt. 74. 2 Lev. 250.

(s) Bro. Ahr. tit. trial, pi. 96. {x) Hob. 179.



PRIVATE WaONOS. 269

bmsUrdy shall be tried by the bishop's certificate, but by a jury (y). For

a special bastardy is one born before marriage, of parents who afterwards

intermarry : which is bastardy by our law, though not by the ecclesiasti-

cal. It would therefore be improper to refer the trial of that question to

the bishop ; who, whether the child be born before or after mar-

riage, will be 'sure to return or certify him legitimate {z). Ability [^SSe]

of a clerk presented (a), admission, institution and deprivation of

a clerk, shall also be tried by certihcale from the ordinary or metropolitan,

because of these he is the most competent judge (h) : but induction shall

be tried by a jury, because it is a matter of public notoriety (c), and is

likewise the corporal investiture of the temporal profits. Resignation of a

benefice maybe tried in either way {d) ; but it seems most properly to fall

within the bishop's cognizance. 6. The trial of all customs and practice

of the courts shall be by certificate from the proper officers of those courts

respectively ; and, what return was made on a writ by the sheriff or

under-sheriff, shall be only tried by his own certificate (e). And thus

much for those several issues, or matters of fact, which are proper to be

tried by certificate (3),

IV. A fourth species of trial is that by witnesses, per testes, without the

intervention of a jury (4). This is the only method of trial known to the

civil law ; in which the judge is left to form in his own breast his sentence

upon the credit of the witnesses examined : but it is very rarely used in

our law, which prefers the trial by jury before it in almost every instance.

Save only that when a widow brings a writ of dower, and the tenant

pleads that the husband is not dead ; this being looked upon as a dilatory

plea, is in favour of the widow, and for greater expedition allowed to be

tried by witnesses examined before the judges : and so, saith Finch (/),
siiall no other case in our law. But sir Edward Coke {g) mentions some
others : as to try whether the tenant in a real action was duly summoned,
or the validity of a challenge to a juror : so that Finch's observations

must be confined to the trial of direct and not collateral issues. And in

every case sir Edward Coke lays it down, that the affirmative must be

proved by two witnesses at the least (5), (6).

•V. The next species of trial is of great antiquity, but much dis- [*337]

used ; though still in force if the parties choose to abide by it (7)

;

I mean the trial by wager of battel. This seems to have owed its original

to the military spirit of our ancestors, joined to a superstitious frame of

mind : it being in the nature of an appeal to Providence, under an appre-

hension and hope (however presumptuous and unwarrantable) that hea-

(y) Dyer, 79. (c) Dyer, 228.

(2) See Introd. to the great charter, edit. Oxon. (d) 2 Roll. Abr. 583.

sub anno 1233. (c) 9 Rep. 31.

(a) See Book I. ch. 11. (/) L. 423.

(A) « Inst. 63S. Show. Pari. c. 88. 2 RoU. Abr. {g) Inst. 6.

583, ^.

(3) None of the matters here stated to be equity it is sometimes otherwise, and two wit-

Erova!>le bv certificate, would, it i^ probable, nesses are required, vide post, ch. 27. and
c allowed to be proved ia that way in New- note.

York. (6) See note 1, p. 325, ante.
"' ^V imeroiui local act* for the recovery (7) In 1817, 1818, an act wa« passed to

!s, the claim of a crrdilor may l)e abolish appeals of murder, treason, felony, or
V his own oath without the inter- other offences, and wager of battel, or joining

veuUon ot a jury. issue and trial by battel in writs of right. 59

(5) In courts of law, in general, it suffices Geo. III. c. 46.

to prove a fact by one witness. In courts of See note 2, p. 330, ante, as to New-York.
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ven would give the victory to him who had the right. The decision of

suits by this appeal to the God of battles, is by some said to have been

invented by the Burgundi, one of the northern or German clans that plant-

ed themselves in Gaul. And it is true, that the first written injunction of

judiciary combats that we meet with, is in the laws of Gundebald, a. d.

501, which are preserved in the Burgundian code. Yet it does not seem
to have been merely a local custom of this or that particular tribe, but to

have been the common usage of all those warlike people from the earliest

times (h). And it may also seem from a passage in Velleius Petercu-

lus (z), that the Germans, when first they became known to the Romans,
were wont to decide all contests of right by the sword : for when Quinti-

lius Varus endeavoured to introduce among them the Roman laws and

method of trial, it was looked upon (says the historian) as a ^^novitas in-

cognitae disciplinae, ut solita armis decerni jure terminarentury And among
the ancient Goths in Sweden we find the same practice of judiciary duels

established upon much the same footing as they formerly were in our OAvn

country [j).

This trial was introduced into England among other Norman customs

by William the Conqueror ; but was only used in three cases, one mili-

tary, one criminal, and the third civil. The first in the court-martial, or

court of chivalry and honour (k) ; the second in appeals of felony {I), of

which we shall speak in the next book ; and the third upon issue

[*338] joined in a *writ of right, the last and most solemn decision of real

property. For in writs of right the jus proprietatis, which is fre-

quently a matter of difficulty, is in question ; but other real actions being

merely questions of the jus possessionis, which are usually.more plain and

obvious, our ancestors did not in them appeal to the decision of Provi-

dence. Another pretext for allowing it, upon these final writs of right,

was also for the sake of such claimants as might have the true right, but

yet by the death of witnesses, or other defect of evidence, be unable ta

prove it to a jury. But the most curious reason of all is given in the

mirror (m), that it is allowable upon warrant of the combat between David
for the people of Israel of the one party, and Goliah for the Philistines of

the other party : a reason which pope Nicholas I. very seriously decides

to be inconclusive {n). Of battel therefore on a writ of right (o), we are

now to speak ; and although the writ of right itself, and of course this

trial thereof, be at present much disused
;
yet, as it is law at this day (8),

it may be matter of curiosity, at least, to inquire into the forms of this pro-

ceeding, as we may gather them from ancient authors {p).

The last trial by battel that was waged in the court of common pleas at

Westminster (though there was afterwards [q) one in the court of chivalry

in 1631 ; and another in the county palatine of Durham (r) in 1638) was
in the thirteenth year of queen Elizabeth, a. d. 1571, as reported by sir

James Dyer (s) : and was held in Tothill-fields, Westminster, " non sine

magna juris consuUorum perturbatione,^^ saith sir Henry Spelman (t), who
(A) Seld. of duels, c. 5. Nar. tit. Droit, patent, fol. ^l. (edit. 1534.) Year-
(i) 7. 2, c. 118. book. 29 Edw. III. 12. Finch, L. 421. Dyer, 301.

(_;) Stiemh. de jure Sueon. I. 1, c.7. 2 Inst. 247.
(k) Co. Litt. 261. (q) Rushw. coll. vol. 2, part 2, fol. 112. 19Rym.
(I) 2 Hawk. P. C. 45. 322.

(m) c. 3, ^ 23. (r) Cro. Car. 512.
(n) Decret.part. 2, cans. 2, qu. 5, c. 22. (s) Dyer, 801.

(0) Append. No. I. *;. 5. (t) Gloss. 102.

_(p) Glanvil. I. 2, c.3. Vet. nat. brev.fol. 2. Nov.

(8) Not so now, see note 7, ante, 337.
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was himself a witness of the ceremony. The form, as appears from the

authors before cited, is as follows :

When the tenant in a writ of right pleads the general issue,

viz. that he hath more ri^lit to hold, than the •demandant hath to [•SSO]

recover ; and oilers to prove it by the Iwdy of his champion,

which tender is accepted by the demandant ; the tenant in the first place

must produce his champion, who, by throwing down his glove as a gage

or pledgee, thus wages or stipulates battel with the champion of the de-

mandant ; who, by taking up the gage or glove, stipulates on his part to

accept the challenge. The reason why it is waged by champions, and not

by the parties themselves, in civil actions, is because, if any party to the

suit dies, the suit must abate and be at an end for the present ; and there-

fore no judgment could be given for the lands in question, if either of the

parties were slain in battel (w) : and ajso that no person might claim an
exemption from this trial, as was allowed in criminal cases, where the bat-

tel was waged in person.

A piece of ground is then in due time set out, of sixty feet square, en-

closed with lists, and on one side a court erected for the judges of the court

of common pleas, who attend there in their scarlet robes ; and also a bar

is prepared for the learned Serjeants at law. When the court sits, which
ought to be by sunrising, proclamation is made for the parties, and their

champions ; who are introduced by two knights, and are dressed in a coat

of armour, with red sandals, bare-legged from the knee downwards, bare-

headed, and with bare arms to the elbows. The weapons allowed them
are only batons, or staves of an ell long, and a four-cornered leather target

;

so that death very seldom ensued this civil combat. In the court military

indeed they fought with sword and lance, according to Spelman and Rush-
worth ; as likewise in France only villeins fought with the buckler and
baton, gentlemen armed at all points. And upon this and other circum-

stances, the president Montesquieu (w) hath with great ingenuity not only

deduced the impious custom of private duels upon imaginary points of ho-

nour, but hath also traced the heroic madness of knight-errantry, from the

same original of judicial combats. But to proceed.

*When the champions, thus armed with batons, arrive within [•340]

the lists or place of combat, the champion of the tenant then takes

his adversary by the hand, and makes oath that the tenements in dispute

are not the right of the demandant ; and the champion of the demandant,
then taking the other by the hand, swears in the same manner that they
are : so that each champion is, or ought to be, thoroughly pursuaded of
the truth of the cause he fights for. Next an oath against sorcery and
enchantment is to be taken by both the champions, in this or a similar

form ;
" hear this, ye justices, that I have this day neither eat, drank, nor

have upon me, neither bone, stone, ne grass ; nor any enchantment, sorce-

ry, or witchcraft, whereby the law of God may be abased, or the law of
the devil exalted. So help me God and his saints."

The battel is thus begun, and the combatants are bound to fight till the

stars appear in the evening : and, if the champion of the tenant can de-

fend himself till the stars appear, the tenant shall prevail in his cause ; for

it is sufficient for him to maintain his ground, and make it a drawn battel,

he being already in possession ; but, if victory declares itself for either par-

ty, for him is judgment finally given. This victory may arise, from the

(m) Co. Liu. 394. Divertite dtt courts, 304. (v) Sp. L. b. 38, c. SO. 33.
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death of either of the champions : which indeed hath rarely happened;

the whole ceremony, to say the truth, bearing a near resemblance to cer-

tain rural athletic diversions, which are probably derived from this origi-

nal. Or victory is obtained, if either champion proves recreant^ that is,

yields, and pronounces the horrible word of craven ; a word of disgrace and
obloquy, rather than of any determinate meaning (9). But a horrible

word it indeed is to the vanquished champion : since as a punishment to

him for forfeiting the land of his principal by pronouncing that shameful

word, he is condemned, as a recreant, amittere liberam legem, that is, to be-

come infamous, and not be accounted liber et legalis homo ; being supposed

by the event to be proved forsworn, and therefore never to be put upon a

jury or admitted as a witness in any cause.

[*341] *This is the form of a trial by battel ; a trial which the tenant,

or defendant in a writ of right, has it in his election at this day to

demand ; and which was the only decision of such writ of right after the

conquest, till Henry the Second by consent of parliament introduced the

grand assise (w), a peculiar species of trial by jury, in concurrence there-

with
;
giving the tenant his choice of either the one or the other. Which

example, of discountenancing these judicial combats, was imitated about

a century afterwards in France, by an edict of Louis the Pious, a. d. 1260,

and soon after by the rest of Europe. The establishment of this alterna-

tive, Glanvil, chief justice to Henry the Second, and probably his adviser

herein, considers as a most noble improvement, as in fact it was, of the

law [x).

VI. A sixth species of trial is by wager oflaiv (10), vadiatio legis, as the

foregoing is called wager of battel, vadiatio duelli : because, as in the former

case, the defendant gave a pledge, gage, or vadium, to try the cause by
battel ; so here he was to put in sureties or vadios, that at such a day he
will make his law, that is, take the benefit which the law has allowed

him (y). For our ancestors considered, that there were many cases where
an innocent man, of good credit, might be overborne by a multitude of

false witnesses ; and therefore established this species of trial, by the oath

(to) Append. No. I. 6. famiae opprobrium illius infesti et inverecundi

(i) Est autem magna assisa regale quoddam he- verhi^ quod in ore victi turpiter sonat, consecutivum.
ntjicium, dementia principis, de consilio procerum, Ex aequitate item maxima prodita est legalis ista

populii indultum ; quo vitae hominum, et status in- institutio. Jus enim, quod post multas et longas
tegritati tarn salubriter consulitur, ut, retinendo dilaiiones vix evincitur per duellum, per beneficium
quod quis possidet in libera tenemento soli, duelh istius constitutionis commodius et acceleratius ex-

casum declinare possint homines ambiguum. Ac per peditur. (I. 2, c. 7.)

hoc contingit, insperatae et praematurae mortis ul- (y) Co. Litt. 295.

timum evadere supplicium, vel saltem perennis in-

(9) The word " craven " has an obvious and purgators with whom he should come to per-

intelligible meaning from the occasion on feet it, on the ground that the number being
which it is employed. It is of Anglo-Saxon uncertain, it was the duty of the court to say
derivation (crafian), and means to crave, to how many were necessary. But the court be-

beg, or to implore—which to do, of an adver- ing disinclined to assist the revival of this ob-

sary in combat, was held to be cowardly and solete mode of trial, refused the application,

dishonourable, however hopeless the conflict, and left the defendant to bring such number
in the age of chivalry. See Kendall's Argu- as he should be advised were sufficient ; and
ment on Trial by Battel, 143. n. observed, that if the plaintiff were not satisfied

(10) The right to wage law in an action of with the number brought, the objection would
debt on simple contract still exists (11). See be open to him, and then the court would hear

Barry v. Bobinson, 1 Bos. and Pul. New Rep. both sides. The defendant afterwards pre-

297. In the case of King v. Williams, 2 B. pared to bring eleven compurgators, but the

& C. 538. the defendant having waged his plaintifl^ abandoned the action. 2 B. & C.

law, and the master assigned a day for him to 538. 4 Dow. & Ryl. 3.

come in and perfect it, he applied, by his coun- (11) Not so in New-York, see note 2, p.

sel, to the court to assign the number of com- 330, ante.
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of the defendant himself, for if he will absolutely swear himself not charge-

able, and appears to be a person of reputation, he shall go free and for ever

acquitted of the debt, or otlior cause of action.

•This method of trial is not only to be found in the codSs of al- [•342]

most all the northern nations, that broke in upon the Roman em-
pire, and established petty kingdoms upon its ruins {z)\ but its original

may also be traced as far back as the Mosaical law. " If a man deliver

unto his neighbour an ass, or an ox, or a sheep, or any beast, to keep

;

and it die, or be hurt, or driven away, no man seeing it ; then shall an
oath of the Lord be between them both, that he hath not put his hand unto

his neighbour's goods ; and the owner of it shall accept thereof, and he
shall not make it good (a)." We shall likewise be able to discern a ma-
nifest resemblance, between this species of trial, and the canonical purga-

tion of the popish clergy, when accused of any capital crime. The de-

fendant or person accused was in both cases to make oath of his own in-

nocence, and to produce a c<;rtain number of compurgators, who swore
they believed his oath. Somewhat similar also to this is the sacramentum

decisinnis, or the voluntary and decisive oath of the civil law [b) ; where
one of the parties to the suit, not being able to prove his charge, offers to

refer the decision of the cause to the oath of his adversary : which the ad-

versary was bound to accept, or tender the same proposal back again
;

otherwise the whole was taken as confessed by him. But, though a cus-

tom somewhat similar to this prevailed formerly in the city of London (c),

yet in general the English law does not thus, like the civil, reduce the de-

fendant, in case he is in the wrong, to the dilemma of either confession or

perjury: but is indeed so tender of permittin'^ the oath to be taken, even
upon the defendant's own request, that it allows it only in a very few cases ;

and in those it has also devised other collateral remedies for the party in-

jured, in which the defendant is excluded from his wager of law.

•The manner of waging and making law is this. He that has [*343]

waged, or given security, to make his law, brings with him into

court eleven of his neighbours : a custom, which we find particularly de-

scribed so early as in the league between Alfred and Guthrun the

Dane [d) ; for by the old Saxon constitution every man's credit in courts

of law depended upon the opinion which his neighbours had of his veraci-

ty. The defendant, then standing at the end of the bar, is admonished by
the judges of the nature and danger of a false oath (e). And if he still

persists, he is to repeat this or the like oath :
" hear this, ye justices, that I

do not owe unto Richard Jones the sum of len pounds, nor any penny
thereof, in manner and form as the said Richard hath declared against me.
So help me God." And thereupon his eleven neighbours or compurga-
tors, shall avow upon their oaths, that they believe in their consciences that

he saith the truth ; so that himself must be sworn dc fidelitate, and the
eleven de credulitate (/). It is held indeed by later authorities [g), that

fewer than eleven compurgators will do : but sir Edward Coke is positive

that there must be this number ; and his opinion not only seems founded
upon better authority, but also upon better reason : for, as wager of law is

equivalent to a verdictjln the defendant's favour, it ought to be established

(x) Sp. L. h. 88, c. 13. Stiemhook, de jure Sueo- (d) Cap. 3. Wilk. L. L. Angl. Sax.
won, /. 1, c. 9. Feud. l.\,t. 4. 10. W. («) Salk. 682.

(a) Exod. rxii. 10. (/) Co. Lilt. 295.

(») Cod. 4. I. U. (s) a Ventr. 171.

(e) Bro. Ahr. t. ley gager, 77.
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by the same or equal testimony, namely, by the oath of twelve men. And
so indeed Glanvil expresses it (A), ^^jurabit duodecima manu :^^ and in 9

Henry III., when a defendant in an action of debt waged his law, it was
adjudged by the 8ourt " quod defendat se duodecima manu (i)." Thus, too, in

an author of the age of Edward the First (^), we read, " adjudicahitur reus

ad legem suam duodecima manu.'''' And the ancient treatise, entitled, Diver-

site des courts, expressly confirms sir Edward Coke's opinion (I).

[*344] *It must be however observed, that so long as the custom con-

tinued of producing the secta, the suit, or witnesses to give proba-

bility to the plaintiff's demand (of which we spoke in a former chapter),

the defendant was not put to wage his law unless the secta was first pro-

duced, and their testimony was found consistent. To this purpose speaks

magna carta, c. 28. " Nullus hallivus de caetero ponat aliquem ad legem mani-

festam,^^ {xhaX is, wager of battel,) " nee ad juramentum," (that is, wager of

law,) " simplici loquela sua,^^ (that is, merely by his count or declaration,)

" sine testibus fidelihus ad hoc inductisJ^ Which Fleta thus explains (m):
*' sipetens sectam produxerit, et Concordes inveniantur, tunc reuspoterit vadiare

legem suam contrapetentem et contra sectam suam prolatam ; sedsi secta varia-

bilis inveniatur, extunc non tenebitur legem vadiare contra sectam illam.'" -It is

true indeed, that Fleta expressly limits the number of compurgators to be

only double to that of the secta produced ;
" ut si duos vel tres testes pro-

duxerit ad probandum, oportet quod defensio fiat per quatuor vel per sex

;

ita quod pro quolibet teste duos producat juratores, usque ad duodecim :" so

that according to this doctrine the eleven compurgators were only to be

produced, but not all of them sworn, unless the secta consisted of six. But
though this might possibly be the rule till the production of the secta was
generally disused, since that time the duodecima manus seems to have
been generally required {n).

In the old Swedish or Gothic constitution, wager of law was not only

permitted, as it still is in criminal cases, unless the fact be extremely clear

against the prisoner (o); but was also absolutely required, in many at;«7

cases : which an author of their own (p) very justly charges as being the

source of frequeht perjury. This, he tells us, was owing to the popish

ecclesiastics, who introduced this method of purgation from their

[*345] canon law; and, having sown a plentiful crop of oaths *in all

judicial proceedings, reaped afterwards an ample harvest of per-

juries : for perjuries were punished in part by pecuniary fines, payable to

the coffers of the church. But with us in England wager of law is never

required ; and is then only admitted, where an action is brought upon such

matters as may be supposed to be privately transacted between the parties,

and wherein the defendant may be presumed to have made satisfaction

without being able to prove it. Therefore it is only in actions of debt

upon simple contract, or for amercement (12), in actions of detinue, and of

account, where the debt may have been paid, the goods restored, or the

account balanced, without any evidence of either ; it is only in these ac-^

Oi) l.\,c. 9. disoyt voier. (fol. 305, edit. 1534.)
(t) Fitz. Abr. t. ley, 78. (ot) I. 2, c. 63.

(k) Hengham magna, c. 5. (n) Bro. Abr. t. ley gager, 9.

(Z) II covint aver' oue luy xi maynz de jurer oue (o) Mod. Un. Hiit. xxxiii. 22.

luy, se. que ilz entendre tn lour consciens que il (p) Stiernhook, de jure Sueonum, I. 1, c. 9.

(12) In ft court not of record; for if the cord, the defendant could not wage his law.

amercement were imposed by a court of re- Co. Litt. 295. a.
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lions, I say, lliat tlie tlolcndant is admitted to wage hi.s law (y) : so that

wagor of law lieth not, when there is any specialty (as a bond or deed),

to charge the defendant, for that wonld be cancelled, if satisfied ; but when
the debt growelh by word only : nor doth it lie in an aetion of debt, for

arrears of an account, settled by auditors in a former action (r). And by
such wager of law (when admitted) the plaintiff is perpetually barred ;

for the law, in the simplicity of the ancient times, presumed that no one
would forswear himself for any worldly thing (.v). Wager of law how-
ever lieth in a real action, where the tenant alleges he was not legally

summoned to appear, as well as in mere personal contracts (t).

A man outlawed, attainted for false verdict, or for conspiracy or perjury,

or otherwise become infamous, as by pronouncing the horrible word in a
trial by battel, shall not be permitted to wage his law. Neither shall an
infant under the age of twenty-one, for he cannot be admitted to his oath

}

and therefore, on the other hand, the course of justice shall flow equally,

and the defendant, where an infant is plaintiff', shall not wage his law.
But a feme-covert, when joined with her husband, may be admitted to

wage hes law, and an alien shall do it in his own language (m).

*It is moreover a rule, that where a man is compellable by law [*346]
to do any thing, whereby he becomes creditor to another, the de-
fendant in that case shall not be permitted to wage his law: for then it

would be in the power of any bad man to run in debt first, against the in-

clinations of his creditor, and afterwards to swear it away. But where
the plaintiff* hath given voluntary credit to the defendant, there he may-
wage his law ; for, by giving him such credit, the plaintiff" has himself
borne testimony that he is one whose character may be trusted. Upon
this principle it is, that in an action of debt against a prisoner by a gaolef

for his victuals, the defendant shall not wage his law : for the gaoler can-

not refuse the prisoner, and ought not to suffer him to perish for want of

sustenance. But otherwise it is for the board or diet of a man at liberty.

In an action of debt brought by an attorney for his fees, the defendant
cannot wage his law, because the plaintiff" is compellable to be his attorney.

And so, if a servant be retained according to the statute of labourers, 5
Eliz. c. 4. which obliges all single persons of a certain age, and not hav-

ing other visible means of livelihood, to go out to service ; in an action of

debt for the wages of such a servant, the master shall not wage his law,

because the plaintiff" was compellable to serve. But it had been other-

wise, had the hiring been by special contract, and not according to the

statute (lo).

In no case where a contempt, trespass, deceit, or any injury with force
is alleged against the defendant, is he permitted to wage his law {x) : for

it is impossible to presume he has satisfied the plaintiff* his demand in

such cases, where damages are uncertain and left to be assessed by a jury.

Nor will the law trust the defendant with an oath to discharge himself,
where the private injury is coupled as it were with a public crime, that of
force and violence

; which would be equivalent to the purgation oath of
the civil law, which ours has so justly rejected.

•Executors and administrators, when charged for the debt of [•347j
the deceased. Shall not be admitted to wage their law (y) : for no

(?) Co. Litt. 295. (u) Co. Litt. W5.
(r) 10 Rep. 103. (w) IM.
(») Co. Litt. 295. (X) Ibid. Rajin. 28<J.

«) Fmch, L. 423. (y) Finch, L. 424.

Vol. II. 37
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man can with a safe conscience wage law of another man's contract ;;

that is, swear that he never entered into it, or at least that he privately dis-^

charged it. The king also has his prerogative ; for, as all wager of law
imports a reflection on the plaintifl^ for dishonesty, therefore there shall be
no such wager on actions brought by him (2). And this prerogative ex-'

tends and is communicated to his debtor and accomptant ; for, on a writ

of quo minus in the exchequer for a debt on simple contract, the defendant

is not allowed to wage his law («).

Thus the wager of law was never permitted, but where the defendant

bore a fair and unreproachable character ; and it also was confined to such

cases where a debt might be supposed to be discharged, or satisfaction

made in private, without any witnesses to attest it : and many other pru-

dential restrictions accompanied this indulgence. But at length it was
considered, that (even under all its restrictions) it threw too great a temp-

tation in the way of indigent or profligate men ; and therefore by degrees

new remedies were devised, and new forms of action were introduced,

wherein no defendant is at liberty to wage his law. So that now no

plaintiff" need at all apprehend any danger from the hardiness of his

debtor's conscience, unless he voluntarily chooses to rely on his adversary's

veracity, by bringing an obsolete, instead of a modern, action. There-

fore one shall hardly hear at present of an action of debt brought upon a

simple contract ; that being supplied by an action of trespass on the case

for the breach of a promise or assumpsit ; wherein, though the specific debt

cannot be recovered, yet damages may, equivalent to the specific debt.

And, this being an action of trespass, no law can be waged therein. So,

instead of an action of detinue to recover the very thing detained,

[*348] an action of trespass on the case in trover *and conversion is usually

brought ; wherein, though the horse or other specific chattel can-

not be had, yet the defendant shall pay damages for the conversion, equal

to the value of the chattel ; and for this trespass also no wager of law is

allowed. In the room of actions of account, a bill in equity is usually fil-

ed : wherein, though the defendant answers upon his oath, yet such oath

is not conclusive to the plaintiff": but he may prove every article by other

evidence, in contradiction to what the defendant has sworn. So that wager
of law is quite out of use, being avoided by the mode of bringing the ac-

tion ; but still it is not out of force. And therefore, when a new statute

inflicts a penalty, and gives an action of debt for recovering it, it is usual

to add, in which no wager of law shall be allowed : otherwise an hardy

delinquent might escape any penalty of the law, by swearing he had
never incurred, or else had discharged it.

These six species of trials, that we have considered in the present chap-

ter, are only had in certain special and eccentrical cases ; where the trial

by the country, per pais, or by jury, would not be so proper or etfectuaL

In the next chapter we shall consider at large the nature of that principal

criterion of truth in the law of England.

(z) Finch, L. S23, (a) Co. Litt. 295,



PRIVATE WRONGS. 1371

4

CHAPTER XXII

L

OF THE TRIAL BY JURY.

Thk subject of our next inquiries will be the nature and method of the

trial byjury ; called also the trial per pais , or by the country : a trial that hath

been used time out of mind in this nation, and seems to have been coeval

with the first civil government thereof. Some authors have endeavoured
to trace the original of juries up as high as the Britons themselves, the

first inhabitants of our island ; but certain it is that they were in use

among the earliest Saxon colonies, their institution being ascribed by
bishop Nicholson (a) to Woden himself, their great legislator and captain.

Hence it is, that we may find traces of juries in the laws of all those na-

tions which adopted the feodal system, as in Germany, France, and Italy
;

who had all of them a tribunal composed of twelve good men and true,

**boni Ao/nmi?.y," usually the vassals or tenants of the lord, being the equals

or peers of the parties litigant ; and, as the lord's vassals judged each other

in the lord's courts, so the king's vassals, or the lords themselves, judged
each other in the king's court [h). In England we find actual mention of

them so early as the laws of king Ethelred, and that not as a new invention

(c). Stiernhook {d) ascribes the invention of the jury, which in the Teutonic
language is denominated nembda, toRegner, king of Sweden and Denmark,
who was cotemporary with our king Egbert. Just as we are apt

to impute the invention of this, and some *other pieces of juridical [*350]

polity, to the superior genius of Alfred the Great ; to whom, on
account of his having done much, it is usual to attribute every thing ; and
as the tradition of ancient Greece placed to the account of their own Her-
cules whatever achievement was performed superior to the ordinary prow-
ess of mankind. Whereas the truth seeuis to be, that this tribunal was
universally established among all the northern nations, and so interwoven
in their very constitution, that the earliest accounts of the one give us also

some traces of the other (1). Its establishment however and use, in this

island, of what date soever it be, though for a time greatly impaired and
shaken by the introduction of the Norman trial by battel, was always so
hicrhly esteemed and valued by the people, that no conquest, no change
of uovernment, could ever prevail to abolish it. In magna carta it is

more than once insisted on as the principal bulwark of our liberties ; but

especially by chap. 29. that no freeman shall be hurt in either his per-

son or property ;
" nisiper legalejudicium parium suorum vel per legem terrae."

A privilege which is couched in almost the same words with that of the em-
peror Conrad, two hundred years before [e) : ^^nemo beneficium suum pe^rdat^

nisi secundum consuHudinrm anteccssornrn nostrorum et perjudicium parium
suorum^ And it was ever esteemed, in all countries, a privilege of the

highest and most beneficial nature.

(«) dejurt Saxonum, p. 12. (c) Wilk. LL. Angl. Stu. 117,

(*) Sp. L. b. 30, c. 18. Capihd. Lud. pit. A. D. (d) de jure Sueonum, /. 1, c. 4.

819, c. 1 (e) LL. I^ongob. I. 3, t. 8, I 4.

(I) The Athenians, according to air Wm. Jonea, bad triali bj jury. Sir Wm. Jonea aa
Bailment, 74.
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But I will not mispend the reader's time in fruitless encomiums on this

method of trial ; but shall proceed to the dissection and examination of it

in all its parts, from whence indeed its highest encomium will arise ; since,

the more it is Searched into and understood, the more it is sure to be valued.

And this is a species of knowledge most absolutely necessary for every
gentleman in the kingdom : as well because he may be frequently called

upon to determine in this capacity the rights of others, his fellow-subjects ;

as because his own property, his liberty, and his life, depend upon main-
taining, in its legal force, the constitutional trial by jury.

[*351] *Trials by jury in civil causes are of two kinds ; extraordinary,

and ordinary. The extraordinary 1 shall only briefly hint at, and
confine the main of my observations to that which is more usual and
ordinary.

The first species of extraordinary trial by jury is that of the grand assise,

which was instituted by king Henry the Second in parliament, as was men-
tioned in the preceding chapter, by way of alternative off'ered to the

choice of the tenant or defendant ,in a writ of right, instead of the barba-

rous and unchristian custom of duelling. For this purpose a writ de

magna assisa eligenda is directed to the sheriflT (/), to return four knights,

who are to elect and choose twelve others to be joined with them, in the

manner mentioned by Glanvil [g) ; who, having probably advised the mea-
sure itself, is more than usually copious in describing it ; and these, all

together, form the grand assise, or great jury, which is to try the matter of

right, and must now consist of sixteen jurors (h) (2), (3).

Another species of extraordinary juries, is the jury to try an attaint

;

which is a process commenced against a former jury, for bringing in a
false verdict (4) ; of which we shall speak more largely in a subsequent

chapter. At present I shall only observe, that this jury is to consist of

twenty-four of the best men in the county, who are called the grand jury

in the attaint, to distinguish them from the first or petit jury ; and these

are to hear and try the goodness of the former verdict.

With regard to the ordinary trial by jury in civil cases, I shall pursue

the same method in considering it, that I set out with in explaining the

nature of prosecuting actions in general, viz. by following the order and
course of the proceedings themselves, as the most clear and perspicuous

way of treating it.

[*352] *When therefore an issue is joined, by these* words, " and this

the said A prays may be inquired of by the country," or, " and of

this he puts himself upon the country,—and the said B does the like,"

the court awards a writ of venire facias upon the roll or record, command^
ing the sheriff " that he cause to come here on such a day, twelve free

and lawful men, liheros et legates homines, of the body of his county, by
whom the truth of the matter may be better known, and who are neither

of kin to the aforesaid A, nor the aforesaid B, to recognize the truth of the

(/) F. N. B. 4. (h) Finch, L. 412. 1 Leon. 303.

{g) I. 2, c. 11-21.

(2) It seems not to be ascertained that any assise, in 3 Wils. 541.

specific number above twelve is absolutely ne- (3) Trials by the grand assise are abolish-

cessary to constitute the grand assize ; but it ed in New-York. (2 R. S. 409,
<J

4.)

is the usual course to swear upon it the four (4) Abolished by 6 Geo. IV. c. 50. s. 60.

knights and twelve others. Viner, Trial, Xe. See tit. Legal Proceedings, note infra.

See the proceedings upon a writ of right Also abolished in New-York. (2 R. S.

b«fore the sixteen recognitors of the grand 421, 4 69.)
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issue between the said parties (i)." And such writ was accordingly issued

to the sherirt'(5).

Thus the cause stands ready for a trial at the bar of the court itself;

for all trials were there anciently had, in actions which were there first

commenced ; which then never happened but in matters of weight and
consequence, all trifling suits being ended in the court-baron, hundred, or

county courts : and indeed all causes of great importance or difficulty are

still usually retained upon motion, to be tried at the bar in the superior

courts. But when the usage began to bring actions of any trifling value

in the courts of Westminster-hall, it was found to be an intolerable burthen

to compel the parties, witnesses, and jurors, to come from Westmorland
perhaps or Cornwall, to try an action of assault at Westminster. A prac-

tice therefore very early obtained, of continuing the cause from term to

term, in the court above, pnovided the justices in eyre did not previously

come into the county where the cause of action arose (k) ; and if it hap-

pened that they arrived there within that interval, then the cause was re-

moved from the jurisdiction of the justices at Westminster, to that of the

justices in eyre. Afterwards, when the justices in eyre were superseded

by the modem justices of assise (who came twice or thrice in the year into

the several counties, ad capiendas assisas, to take or try writs of

assise, of mort d'ancestor, novel disseisin, nusance, *and the like), a [*353]
power was superadded by statute Westm. 2. 13 Edw. I. c. 30. to

these justices of assise to try common issues in trespass, and other less

important suits, with direction to return them (when tried) into the court

above, where alone the judgment should be given. And as only the trial,

and not the determination of the cause, was now intended to be had in

the court below, therefore the clause of nisi prius was left out of the condi-

tional continuances before mentioned, and was directed by the statute to be
inserted in the writs of venire facias ; that is, " that the sheriff should
cause the jurors to come to Westminster (or wherever the king's court

should be held) on such a day in easier and michaelmas terms ; nisi prius

y

unless before that day the justices assigned to take assises shall come into

his said county." By virtue of which the sheriff returned his jurors to the

court of the justices of assise, which was sure to be held in the vacation

before easter and michaelmas terms ; and there the trial was had.

An inconvenience attended this provision : principally because, as the

sheriff made no return of the jury to the court at Westminster, the parties

were ignorant who they were till they came upon the trial, and therefore

were not ready with their challenges or exceptions. For this reason, by

,

the statute 42 Edw. III. c. 11. the method of trials by nisi prius was al-

tered ; and it was enacted that no inquests (except of assise and gaol de-
livery) should be taken by writ of nisi prius, till after the sheriff had re-

turned the names of the jurors to the court above. So that now in almost
every civil cause the clause of nisi prius is left out of the writ of venire

facias, which is the sheriff's warrant to warn the jury ; and is inserted in

another part of the proceedings, as we shall see presently.

(t) Append. No. II. 4 4. nerantes prius venerint ad partes iVat." (Bract. /.

(t) Semper dabitur dus partibus ab jutticiariis 3, tr. 1, c. 11, ^8.)
d» banco, tub tali conditione, " niti jutticiarii iti-

(5) Venires, except for foreign jurie«, are named on a list furnished to him by the clerk
abolished in New-York. (2 R. S. 410,

(f 9.) of the county. (Id. 411, ^ 30.) As to trials

The sheriff summons such jurors as are at bar, see note 1. p. 325, ante.
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For now the course is, to make the sheriff's venire returnable on the last

return of the same term wherein issue is joined, viz. hilary or trinity terms

;

which, from the making up of the issues therein, are usually called issu-

ahle terms. And he returns the names of the jurors in a panel (a little

pane, or oblong piece of parchment) annexed to the writ. This

[*354] jury *is not summoned, and therefore, not appearing at the day,

must unavoidably make default. For which reason a compulsive

process is now awarded against the jurors, called in the common pleas a
writ of habeas corpora juratorum, and in the king's bench a distringas, com-
manding the sheriff to have their bodies or to distrein them by their lands

and goods, that they may appear upon the day appointed. The entry

therefore on the roll or record is (Z), "that the jury is respited, through

defect of the jurors, till the first day of the next term, then to appear at

Westminster; unless before that time, m,2. on Wednesday the fourth of

March, the justices of our lord the king, appointed to take assises in that

county, shall have come to Oxford, that is, to the place assigned for hold-

ing the assises." And thereupon the writ commands the sheriff to have

their bodies at Westminster on the said first day of next term, or before

the said justices of assise, if before that time they come to Oxford ; viz.

on the fourth of March aforesaid. And, as the judges are sure to come
and open the circuit commissions on the day mentioned in the writ, the

sheriff returns and summons the jury to appear at the assises, and there

the trial is had before the justices of assise and nisi prius : among whom
(as hath been said) (m) are usually two of the judges of the courts of

Westminster, the whole kingdom being divided into six circuits for this

purpose. And thus we may observe that the trial of common issues, at

nisi prius, which was in its original only a collateral incident to the origi-

nal business of the justices of assise, is now, by the various revolutions

of practice, become their principal civil employment : hardly any thing re-

jnaining in use of the real assises, but the name.

If the sheriff be not an indifferent person ; as if he be a party in the suit,

ox be related by either blood or affinity to either of the parties, he is not

then trusted to return the jury, but the venire shall be directed to the coro-

ners, who in this, as in many other instances, are the substitutes of the

sheriff, to execute process when he is deemed an improper person (6). If

any exception lies to the coroners, the venire shall be directed to

[*355] two clerks of the court, or two persons of the county *named by
the court, and sworn (n). And these two, who are called elisors,

or electors, shall indifferently name the jury, and their return is final ; no
challenge being allowed to their array.

Let us now pause awhile, and observe (with sir Matthew Hale)'(o) in

these first preparatory stages of the trial, how admirably this constitution

is adapted and framed for the investigation of truth beyond any other me-
thod of trial in the world. For, first, the person returning the jurors is a

man of some fortune and consequence ; that so he may be not only the

il) Append. No. II. it 4. (n) Fortesc. de Laud. LL. c. 25. Co. Litt. 158.

,(m) See pag. 59. (o) Hist. C. L. c. 12.

{€) In New-York, one list of jurors for all no objection to the panel that the sheriff is a

causes in the court is made out by the clerk party, (id. 420, (} 5.) although, by 2 R. S. 441,

of the county, under the supervision of the ^ 84, where the sheriff is a party process is

sheriff or under-sheriff, and a county judjre or to be executed by the coroner, except where

justice of the peace, or of two judges or jus- otherwise directed by law.

tices of the peace, (2 R. S. 414, ^ 28.) It is
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less tempted to coniimt wiltul errors, hut likewise be respotiHible for the

faults of either himself or his olTicers : and he is also bound by the oblii,'a-

tion of an oath faithfully to execute his duty. Next, as to the time oftheir

return : the panel is returned to the court upon the orit(inal venire^ and the

jurors are to be summoned and brought in many weeks afterwards to the

trial, whereby the parties may have notice of the jurors, and of their suf-

ficiency or insufiiciency, characters, connexions, and relations, that so

they may be challenged upon just cause (7) ; while at the same time by
means of the compulsory process (of distringas, or habeas corpora) the

cause is not like to be retarded through defect of jurors. Thirdly, as to

the place of their appearance : which in causes of weight and consequence

is at the bar of the court ; but in ordinary cases at the assises, held in the

county when- the cause of action arises, and the witnesses and jurors live :

a provision most excellently calculated for the saving of expense to the

parties. FOr though the preparation of the causes in point of pleading is

transacted at Westminster, whereby the order and uniformity of proceed-

ing is preserved throughout the kingdom, and multiplicity of forms is pre-

vented; yet this is no great charge or trouble, one attorney being able to

transact the business of forty clients. But the troublesome and most ex-

pensive attendance is that of jurors and witnesses at the trial ; which
therefore is brought home to them, in the country where most
of them inhabit. Fourthly, the persons before *whom they are to [*356]

appear, and before whom the trial is to be held, are the judges of

the superior court, if it be a trial at bar; or the judges of assise, delegated

from the courts at Westminster by the king, if the trial be held in the

country : persons, whose learning and dignity secure their jurisdiction from
small influence upon the multitude. The very point of their being stran-

gers in the county is of inlinite service in preventing those factions and
parties, which would intrude in every cause of moment, were it tried only
before persons resident on the spot, as justices of the peace, and the like.

And, the better to remove all suspicion of partiality, it was wisely provided

by the statutes 4 Edw. III. c. 2. 8 Ric. II. c. 2. and 33 Hen. YIII. c. 24.

that no judge of assise should hold pleas in any county wherein he was
bom or inhabits (8). And, as this constitution prevents party and faction

from intermingling in the trial of right, so it keeps both the rule and the

administration of the law s uniform. These justices, though thus varied

and shifted at every assises, arc all sworn to the same laws, have had the

same education, have pursued the same studies, converse and consuk to-

gether, communicate their decisions and resolutions, and preside in those

courts which are mutually connected and their judgments blended to-

gether, as they are interchangeably courts of appeal or advice to each
other. And hence their administration of justice and conduct of trials

are consonant and uniform ; whereby that confusion and contrariety, are

avoided, which would naturally arise from a variety of uncommunicating^
judges, or from any provnieial establishment (9), (10). But let us now
retiun to the assises.

(7) In New-York they are gammoned 6 days ^ 14.) See id. 411,^ 12, &;c. as to qualifica-
before the sitting of the court. (2 R. S. 414,^ 30.) tions ofjurors and manner of drawing them.

(8) No longer so. See ante, p. 6. n. 25. (10) On the 22d of June, 1825, the 6 Geo.
(9) In New-York, although the Supreme IV. c. 50. was passed for consolidating and

Court ludges may , they very rarely do, preside amending the laws relative to jurors and ju-

at trials; the circuit judges beins specially ries, and came into complete operation the Ut
appointed for that purpose. (2 R. S. 203, of January-, 1826.
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When the general day of trials is fixed, the plaintiff or his attorney

must bring down the record to the assises, and enter it with the proper of-

ficer, in order to its being called on in course. If it be not so entered, it

cannot be tried ; therefore it is in the plaintiff's breast to delay any trial

by not carrying down the record : unless the defendant, being fearful of

such neglect in the plaintiff, and wiUing to discharge himself from

[*357] the action, will himself undertake to bring on *the trial, giving pro-

per notice to the plaintiff. Which proceeding is called the trial by
proviso; by reason of the clause then inserted in the sheriff's venire, viz

4

*^ proviso, provided that if two writs come to your hands (that is, one from

the plaintiff and another from the defendant), you shall execute only one

of them." But this practice hath begun to be disused, since the statute

14 Geo. II. c. 17. which enacts, that if, after issue joined, the cause is not

carried down to be tried according to the course of the court, the plaintiff

shall be esteemed to be nonsuited, and judgment shall be given for the de-

fendant as in case of a nonsuit. In case the plaintiff intends to try the

cause, he is bound to give the defendant (if he lives within forty miles of

London) eight days' notice of trial ; and, if he lives at a greater distance,

then fourteen days' notice, in order to prevent surprize (11), (12): and if

the plaintiff then changes his mind, and does not countermand the notice

six days before the trial, he shall be liable to pay costs to the defendant

for not proceeding to trial, by the same last mentioned statute (13). The'

defendant, however, or plaintiff, may, upon good cause shewn to the court

above, as upon absence or sickness of a material witness, obtain leave

upon motion to defer the trial of the cause till the next assises (14).

But we will now suppose all previous steps to be regularly settled, and

the cause to be called on in court. The record is then handed to the judge,

to peruse and observe the pleadings, and what issues the parties are to

maintain and prove, while the jury is called and sworn. To this end the

sheriff returns his compulsive process, the vfnio{ habeas corpora, ox distrin^

gas, with the panel of jurors annexed, to the judge's officer in court. The
jurors contained in the panel are either special or common jurors. Special

juries were originally introduced in trials at bar, when the causes were of

too great nicety for the discussion of ordinary freeholders ; or where the

sheriff was suspected of partiality, though not upon such apparent cause

as to warrant an exception to him. He is in such cases, upon motion in

court and a rule granted thereupon, to attend the prothonotary or other

proper officer with his freeholder's book ; and the officer is to take

[*358] "^indifferently forty-eight of the principal freeholders in the pre-

(11) This practice is confined to causes the defendant himself, by an injunction or

tried in London and Middlesex. Tidd, 8 ed. other means. 2 Bl. Rep. 784. 3 T. R. 530. (15.)

814. In all causes tried at an assizes, ten If the defendant proceeds to trial by proviso,

days' notice suffice. Tidd, 8 ed. 815. he must give the same notice as would have

(12) In New-York, 14 days' notice of trial been required from the plaintiff. 1 Cromp.
is necessary, (2 R. S. 410, ^ 7.) except where Prac. 219. Sometimes the courts impose it

special provision is made in a different man- as a condition upon the defendant, that he

ner for some courts. shall accept short notice of trial, which in

(13) At the sittings in London or West- country causes shall be given at the least four

minster, when defendant resides within forty days before the commission day, one day be-

miles from London, two days' notice of coun- ing exclusive, and the other inclusive. 3 T.

termand, before it is to be tried, is sufficient. R. 600. But in town causes, two days' no-

Tidd, 8 ed. 81. n. tice seems to be sufficient in such a case.

(14) Where there have been no proceedings Tidd, 250.

within four terras, a full term's notice of trial (15) In New-York this practice does not-

must be given previous to the assizes or sit- prevail.

tings, unless the cause has been delayed by

i
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^( nro of tlie attornios on both sitlns : who arc each of th«ni to strike

oij twelve, and the riMnaining twenty-four are returned upon the pa-

nel. By the statute 3 (ieo. II. c.^5. either party is entitled upon motion
to have a special jury struek upon the trial of any issue (16), as well at

lilt" ;issises as at bar; he paying the extraordinary expense, unless the

jiidue will certify (in pursuance of the statute 24 Geo. 11. c. 18.) that the

cause required such special jury (17).

A common jury is one returned by the sheriff according to the direc-

tions of the statute 3 Geo. II. c. 25. which appoints that the sheriff or
officer shall not return a separate panel for every separate cause, as for-

merly ; but one and the same panel for every cause to be tried at the same
assises containing not less than forty-eight, nor more than seventy-two
jurors : and that their names being written on tickets, shall be put into a
box or glass ; and when each cause is called, twelve of these persons,

whose names shall be first drawn out of the box, shall be sworn upon the

jury, unless absent, challenged, or excused ; or unless a previous view of
the messuages, lands, or place in question, shall have been thought neces-
sary by the court (/>) : in which case six or more of the jurors, returned,
to be agreed on by the parties, or named by a judge or other proper officer

of the court, shall be appointed by special writ of habeas corpora or distrin-

gas \,o have the matters in question shewn to them by two persons named
in the writ ; and then such of the jury as have had Ihe view, or so many
of them as appear, shall be sworn on the inquest previous to any other
jurors. These acts are well calculated to restrain any suspicion of par-

tiality in the sheriff, or any tampering with the jurors when returned.

As the jurors appear, when called, they shall be sworn, unless challeng-

ed by either party. Challenges are of two sorts ; challenges to the array,

and challenges to the polls.

•Challenges to the array are at once an exception to the whole [*359]
panel, in which the jury are arrayed or set in order by the sheriff

in his return ; and they may be made upon account of partiality or some
default in the sheriff, or his under-officer who arrayed the panel. And ge-

nerally speaking, the same reasons that before the awarding the venire

were sufficient to have directed it to the coroners or elisors, will be also

sufficient to quash the array, when made by a person or officer of whose
partiality there is any tolerable ground of suspicion. Also, though there

be no personal objection against the sheriff, yet if he arrays the panel at

the nomination, or under the direction of either party, this is good cause
of challenge to the array. Formerly, if a lord of parliament had a cause
to be tried, and no knight was returned upon the jury, it was a cause of
challenge to the array [q) : but an unexpected use having been made of
this dormant privilege by a spiritual lord (r), it was abolished by statute

24 Geo. II. c. 18. But still, in an attaint, a knight must be returned on
the jury {s). Also, by the policy of the ancient law, the jury was to

come de vicineto, from the neighbourhood of the vill or place where the
cause of action was laid in the declaration : and therefore some of the
jur>' were obliged to be returned from the hundred in wliich such vill lay

;

(p) SUt. 4 Ann. c. 18. (r) K. v. Bishop of Worcester, M. 23 Geo. 11, B.R,
(?) Co. Litt. 156. Selden baronage II. 11, (s) Co. Litt. 156,

(16) How treason and felony may bn tried (17) As to special juries in New-Ycrk, tee
in the court of nisi priua, see 4th book, 309, ante 325, note 1 ; they are allowed only o0
n- (16)- special motion, (2 R. S. 418, (j 46.)

Vol. II. 38
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and, if none were returned, the array might be challenged for defect of

hundredors. Thus the Gothic jury, or nembda, was also collected out of

every quarter of the country :
" binos, trinos, vel etiam senos, ex singulis ter-

ritorii quadrantibus (s)^ For, living in the neighbourhood, they were pro-

perly the very country, or pais, to which both parties had appealed ; and
were supposed to know beforehand the characters of the parties and wit-

nesses, and therefore they better knew what credit to give to the facts al-

leged in evidence. But this convenience was overbalanced by another

very natural and almost unavoidable inconvenience ; that jurors,

[*360] coming out of the immediate neighbourhood, would be apt *to

intermix their prejudices and partialities in the trial of right. And
this our law was so sensible of, that it for a long time has been gradually

relinquishing this practice ; the number of necessary hundredors in the

whole panel, which in the reign of Edward III. 'were constantly six {t),

being in the time of Fortescue («) reduced to four. Afterwards indeed

the statute 35 Hen. VIII. c. 6. restored the ancient number of six, but

that clause was soon virtually repealed by statute 27 Eliz. c. 6. which
required only two. And sir Edward Coke (o) also gives us such a variety

of circumstances, whereby the courts permitted this necessary number to

be evaded, that it appears they were heartily tired of it. At length, by
statute 4 & 5 Ann. c. 6. it was entirely abolished upon all civil actions, ex-

cept upon penal statutes ; and upon those also by the 24 Geo. II. c. 18,

the jury being now only to come de corpore comitatus, from the body of the

county at large, and not de vicineto, or from the particular neighbourhood

(18). The array by the ancient law may also be challenged, if an alien

be party to the suit, and, upon a rule obtained by his motion to the court

for a jury de medietate linguae, such a one be not returned by the sheriff,

pursuant to the statute 28 Edw. III. c. 13. enforced by 8 Hen. VI. c. 29,

which enact, that where either party is an alien born, the jury shall be one

half denizens, and the other aliens (if so many be forthcoming in the

place), for the more impartial trial ; a privilege indulged to strangers in

no other country in the world ; but which is as ancient with us as the

time of king Ethelred, in whose statute de monticolis Walliae (then aliens

to the crown of England), cap. 3. it is ordained, that '•^duodeni legates ho-

mines, quorum sex Walli et sex Angli erunt, Anglis et Wallis jus dicunto^

But where both parties are aliens, no partiality is to be presumed to one
more than another ; and therefore it was resolved soon after the statute 8
Hen. VI. {w) that where the issue is joined between two aliens (unless the

plea be had before the mayor of the staple, and thereby subject to the

restrictions of statute 27 Edw. III. st. 2. c. 8.) the jury shall all

[*361] be denizens. And it now might be a question, how far the^^sta-

tute 3 Geo. II. c. 25. (before referred to) hath in civil causes un-

designedly abridged this privilege of foreigners, by the positive directions

therein given concerning the manner of impanelling jurors, and the per-

sons to be returned in such panel. So that (unless this statute is to be
construed by the same equity which the statute 8 Hen. VI. c. 29. declared

to be the rule of interpreting the statute 2 Hen. V. st. 2. c. 3. concerning

the landed qualifications of jurors in suits to which aliens were parties) a

(«) Stiemhook de jure Goth. 1. 1, c. 4. (v) 1 Inst. 1.57.

(t) Gilb. Hist. C. P. c. 8. (w) Yearb. 21 Hen. VI. 4.

(u) de Laud. LL. c. 25.

(18) See an excellent note, Co. Lit. 125. a. b. note (2),
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rmirt might perhaps hesitate, whether it has now a power to direct a panel
to be returned dr mcdictate linguae, and thereby alter the method prescribed

lor striking a special jury, or balloting for common jurors (19).

Challenges to the polls, i>j capita^ are exceptions to particular jurors

;

and seem to answer the recusatw judicis in the civil and canon laws : by
the constitutions of which a judge might be refused upon any suspicion

of partiality (or). By the laws of England also, in the times of Bracton

(y) and Fleta (z),-2i judge might be refused for good cause ; but now the

law is otherwise, and it is held that judges and justices cannot be chal-

lenged (a). For the law will not suppose a possibility of bias or favour

in a judge, who is already sworn to administer impartial justice, and
whose authority greatly depends upon that presumption and idea. And
^should the fact at any time prove flagrantly such, as the delicacy of the

law will not presume beforehand, there is no doubt but that such misbe-
haviour would draw down a heavy censure from those to whom the judge
is accountable for his conduct.

But challenges to the polls of the jury (who are judges of fact) are

reduced to four heads by sir Edward Coke (6) ; propter honoris respectum ;

propter defectum ; propter affectum ; and propter delictum.

1. Propter honoris respectum ; as if a lord of parliament be impanel-
led on a jury, he may be challenged by either party, or he may challenge
himself.

*2. Propter defectum ; as if a jurj-^man be an alien bom, this is [*362]
defect of birth ; if he be a slave or bondman, this is defect of li-

berty, and he cannot be liber et legalis homo. Under the word homo also,

though a name common to both sexes, the female is however excluded,
propter defectum sexus : except when a widow feigns herself with child, in

order Xo exclude the next heir, and a supposititious birth is suspected to be
intended ; then upon the writ de ventre inspiciendo, a jurj' of women is to

be impanelled to try the question, whether with child or not (c). But
the principal deficiency is defect of estate, sufficient to qualify him to be a
juror. This depends upon a variety of statutes. And, first, by the sta-

tute of West. 2. 13 Edw. I. c. 38, none shall pass on juries in assises

within the county, but such as may di spend 20^. by the year at the least

;

which is increased to 40.?. by the statutes 21 Edw. I. st. 1. and 2. Hen. V.
St. 2. c. 3. This was doubled by the statute 27 Eliz. c. 6. which requires

in every such case the jurors to have estate of freehold to the yearly value
of 41. at the least. But, the value of money at that time decreasing very
considerably, this qualification was raised by the statute 16 & 17 Car. II.

c. 3. to 201. per annum, which being only a temporary act, for three years,
was suffered to expire without renewal, to the great debasement of juries.

However by the statute 4 & 5 W. & M. c. 24. it was again raised to 10/.

per annum in England and 6/. in Wales, of freehold lands or copyhold ; which
is the first time that copyholders (as such) were admitted to serve upon
juries in any of the king's courts, though they had before been admitted
to serve in some of the sheriff's courts, by statutes 1 Ric. HI. c. 4. and 9

(*) Cod. 3. 1. 16. DecreUU, I. 2, /. 28, c. 36. (o) Co. Litt. 294.
(y) /. 5, c. 15. (6) 1 Inst. 156.
{s) I 6, c. 37. ^c) Cro. Eliz. 566.

(19) The privilege is expressly prenerved or ciiminal, can an alien insist on haring part
to aliens indicted or impeached by 6 Geo. IV. of the jury aliens or stranger*. (2 R. 8. 419,
c. 50. ^ 47. In New-Vork, in no case, ciril ^ 53 : 734, ^ 7.)
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Hen. VII. c. 13. And, lastly, by statute 3 Geo. II. c. 25. any leaseholder

for the term of five hundred years absolute, or for any term determinable

upon life or lives, of the clear yearly value of 20/. per annum over and

above the rent reserved, is qualified to serve upon juries (20). When the

jury is de medietate linguae, that is, one moiety of the English tongue or

nation, and the other of any foreign one, no want of lands shall

[*363] be *cause of challenge to the alien ; for, as he is incapable to hold

any, this would totally defeat the privilege [d).

3. Jurors may be challenged propter affectum, for suspicion of bias or

partiality. This may be either a principal challenge, or to the favour. A
principal challenge is such, where the cause assigned carries with it prima

facie evident marks of suspicion, either of malice or favour : as, that a ju-

ror is of kin to either party within the ninth degree (e) ; that he has been

arbitrator on either side ; that he has an interest in the cause ; that there

is an action depending between him and the party ; that he has taken

money for his verdict ; that he has formerly been a juror in the same
cause ; that he is the party's master, servant, couilsellor, steward, or at-

torney, or of the same society or corporation with him : all these are prin-

cipal causes of challenge ; which, if true, cannot be overruled, for jurors

must be omni exceptione majores. Challenges to the favour, are where the

party hath no principal challenge : but objects only some probable circum-

stances of suspicion, as acquaintance and the like (/) ; the validity of

which must be left to the determination of triors, whose office it is to decide

whether the juror be favourable or unfavourable. The triors, in case the

first man called be challenged, are two indifferent persons named by the

court ; and if they try one man and find him indilferent, he shall be
sworn ; and then he and the two triors shall try the next ; and when ano-

ther is found indifferent and sworn, the two triors shall be superseded, and

the two first sworn on the jury shall try the rest (g) (21).

4. Challenges propter delictum, are for some crime or misdemesnor, that

affects the juror's credit and renders him infamous. As for a conviction of

treason, felony, perjury, or conspiracy ; or if for some infamous offence he
hath received judgment of the pillory, tumbrel, or the like ; or to

[*364] be branded, *whipt, or stigmatized ; or if he be outlawed or ex-

communicated, or hath been attainted of false YeYdiicX, praemunire,

{d) See Stat. 2 Hen. V. st. 2, c. 3. 8 Hen. VI. c. but the principal challenges were indefinite. " lA-
29. cebat palam excipere, et semper ex probabili causa

(e) Finch, L. 401. tres repudiari: etiam plures ex causa praegnanti et

(/) In the nemftrfa, or jury of the ancient Goths, manifesta." (Stiernhook, Z. 1, c. 4.)

three challenges onlywere allowed to the favour, (g) Co. Litt. 158.

(20) The qualifications in England are en- deny what is alleged for matter of challenge ;

larged by 6 Geo. IV. c. 50 : as to New-York, and it is then only that triers can be appoint-

see 2 R. S. 411, <$» 12, &c. ed. It was also thereby determined, that the

(21) The question of challenge to the ar- whole special jury panel cannot be challenged
ray, and incidentally to the polls and triers, for the supposed unindifferency of the Master
underwent much discussion in The King v. of the Crown Office, he being the officer of

Edmonds, 4 B. & A. 476 ; and in that case it the court appointed to nominate the jury,

was determined that no challenge, either to And a material point was also ruled in the

the array or to the polls, can be taken until a full same case, namely, that it is not competent to

jury shall have appeared ; that the disallow- ask jurymen, whether special or talesmjsn,

jng a challenge is not a ground for a new trial, whether they have not, previously to the trial,

but for Sb. venire de novo ; that eveiy challenge, expressed opinions hostile to the defendants

either to the array or to the polls, ought to be and their^ause, in order to found a challenge

propounded in such a way that it may be put to the polls on that ground ; but such expresr

at the time upon the nisi prius record, so that, sions must be proved by extrinsic evidence,

when a challenge is made, the adverse party But see now stat. 6 Geo. IV. c. 50, ss. 27. 89.

pay either demur or counterplea, or he may
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or forgery; or lastly, if he hath proved rccroant when champion in the tri-

ul by battel, and thereby hath loet his libcrum legem. A juror may him-
self be examined on oath of voir dire, vcritatern dicere, with regard to such
causes of challenge as are not to his dishonour or discredit ; but not with
regard to any crime, or any tlung which tends to his disgrace or disadvan-

tage (h).

Besides these challenges, which are exceptions against the fitness of
jurors, and whereby they may be excluded from serving, there are also

other causes to be made use of by the jurors themselves, which are matter
of exemption ; whereby their service is excused, and not excluded. As by
statute West. 2. 13 Edw. I. c. 38. sick and decrepit persons, persons not
commorant in the county, and men above seventy years old ; and by the

statute of 7 & 8 W. III. c. 32. infants under twenty-one. This exemp-
tion is also extended by divers statutes, customs, and charters, to physi-
cians and other medical persons, counsel, attorneys, officers of the courts,

and the like ; all of whom, if impanelled, must shew their special exemp-
tion. Clergymen are also usually excused, out of favour and respect to

their function : but, if they are seised of lands and tenements, they are in

strictness liable to be impanelled in respect of their lay-fees, unless they be
in the service of the king or of some bishop :

" in obsequio domini regis, vel

alicujus episcopi {i) (22)."

If by means of challenges, or other cause, a sufficient number of unex-
ceptionable jurors doth not appear at the trial, either party may pray a
tales. A tales is a supply of such men as are summoned upon the first pa-
nel, in order to make up the deficiency. For this purpose, a writ of decern

tales, octo tales, and the like, was used to be issued to the sheriflf at com-
mon law, and must be still so done at a trial at bar, if the jurors make de-
fault. But at the assises or nisi prius, by virtue of the statute 35
Hen. VIII. c. 6. and other subsequent *statutes, the judge is em- [*365]
powered at the prayer of either party to award a tales de circum-

stantibus [j), of persons present in court, to be joined to the other jurors to

try the cause ; who are liable, however, to the same challenges as the

principal jurors. This is usually done, till the legal number of twelve be
completed; in which patriarchal and apostolical number sir Edward
Coke {k) hath discovered abundance of mystery (/).

When a sufficient number of persons impanelled, or tales-men, appear,
they are then separately sworn, well and truly to try the issue between the
parties, and a true verdict to give according to the evidence ; and hence
they are denominated the jury, jurata, and jurors, sc. juratores.

We may here again observe, and observing we cannot but admire, how
scrupulously delicate, and how impartially just the law of England ap-
proves itself, in the constitution and frame of a tribunal, thus excellently
contrived for the test and investigation of truth ; which appears most re-

markably, 1. In the avoiding of frauds and secret management, by elect-

ing the twelve jurors out of the whole panel by lot, 2. In its caution

^*^ ^Vt^'o • '*' *•« attributes the introduction of tliis number to the
(») F. N. B. IM. Reg. Brev. 179. Nomians, tells us that among the inhabitants of
(I) Append. No. II. * 4. Norway, from whom the Normans as well as the
(«) 1 Inpt. 155. Danes were descended, a great veneration was
(0 Pausanias relatef , that at the trial of Mars, paid to the number twelve : " nihil sanctius, nihU

for murder, in the court denominated Areopagus antiquius fuit ; perinde ac si in ipso fioc mumuro se-
from that incident, he was acquitted by a jury com- creta quaedam. esset religio." {Dissert, epistolar.
posedof^we/i'f pagan deities. And Dr. Ilickes, who 49.) Spelm. G/o«. 329.

(22) They axe now excused by 6 Geo. IV. c. 50.
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against all partiality and bias, by quashing the whole panel or array, if the

officer returning is suspected to be other than indifferent ; and repelling

particular jurors, if probable cause be shewn of malice or favour to either

party. The prodigious multitude of exceptions or challenges allowed to

jurors, who are the judges of fact, amounts nearly to the same thing as

was practised in the Roman republic, before she lost her liberty: that the

select judges should be appointed by the praetor with the mutual

[*366] consent of the parties. *0r, as Tully (m) expresses it :
" nemi-

nem voluerunt majores nostri, non modo de existimatione cujusquam,

sed ne pecuniaria quidem de re minima, esse judicem : nisi qui inter adversa-

rios convenisset."

Indeed these selecti judices bore in many respects a remarkable resem-

blance to our juries li for they were first returned by the praetor ; de decuria

senatoria conscribuntur : then their names were drawn by lot, till a certain

number was completed : in urnam sortito mittuntur, ut de pluribus necessa-

rius numerus confci posset : then the parties were allowed their challenges ;

post urnam permittitur accusatori, ac reo, ut ex illo numero rejiciant quos pu-

Xaverint sibi, aut inimicos, aut ex aliqua re incommodos fore : next they struck

what we call a tales ; rejectione celebrata, in eorum locum qui rejecti fuerunt

subsortiebatur praetor alios, quibus ille judicum legitimus numerus complere-

tur: lastly, the judges, like our jury, were sworn; his perfectis
,
jurabant in

leges judices, ut obstricti religione judicarent {n).

The jury are now ready to hear the merits ; and, to fix their attention

the closer to the facts which they are impanelled and sworn to try, the

pleadings are opened to them by counsel on that side which holds the

affirmative of the question in issue. For the issue is said to lie, and proof

is always first required, upon that side which affirms the matter in ques-

tion : in which our law agrees with the civil [o) ;
" ei incumbitprobatio, qui di-

cit, non quinegat; cum per rerum naturamfactum-negantis probatio nulla sit.^^

The opening counsel briefly informs them what has been transacted in the

court above ; the parties, the nature of the action, the declaration, the

plea, replication, and other proceedings, and lastly, upon what point the

issue is joined, which is there set down to be determined. Instead of

which (p) formerly the whole record and process of the pleadings

[*367] was read to *them in English by the court, and the matter in is-

sue clearly explained to their capacities. The nature of the case,

and the evidence intended to be produced, are next laid before them by
counsel also on the same side : and when their evidence is gone through,

the advocate on the other side opens the adverse case, and supports it by
evidence ; and then the party which began is heard by way of reply.

The nature of my present design will not permit me to enter into the

numberless niceties and distinctions of what is, or is not, legal evidence to a

jury {q). I shall only therefore select a few of the general heads and lead-

ing maxims, relative to this point, together with some observations on the

manner of giving evidence.

And, first, evidence signifies that which demonstrates, makes clear, or

(m) pro Cluentio, 43. (p) Fortesc. c. 26.

(n) Ascon. in Cic.Ver. I. 6. A learned writer of (q) This is admirably well performed in lord

our own, Dr. Pettingal, hath shewn in an elaborate chiefbaron Gilbert's excellent treatise of evidence ;

work (published A. D. 1769.) so many resemblances awork which it is impossible to abstract or abridge,

;between the Jt^caorat of the Greeks, the _;M<itcesse- without losing some beauty and destroying the

lecti of the Romans, and the juries of the Enghsh, chain of the whole ; and which hath lately been
that he is tempted to conclude that the latter are engrafted into a very useful work, the introduction

derived from the former. of the law of nisi prius, ito. 1767.

(0) Ff. 22, 3, 2. Cod. 4. 19. 23.
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ascertains the truth of the very fact or point in issue, either on the one side

or on the other ; and no evidence ought to he admitted to any other point.

Therefore U}K>n an action of debt, when the defendant denies his bond by
the plea of non est factum, and the issue is, whether it be the defendant's

deed or no ; he cannot give a release of this bond in evidence : for that

does not destroy the bond, and therefore does not prove the issue which he
has chosen to rely upon, viz. that the bond has no existence.

Again ; evidence in the trial by jury is of two kinds, either that which
is given in proof, or that which the jury may receive by their own private

knowledge. The former,or /^roo/^, (to which in common speech the name
of evidence is usually confined,) are either written, or parol, that is, by word
of mouth. Written proofs, or evidence, are, 1. Records, and 2. Ancient

deeds of thirty years standing, which prove themselves (23) ; but

3. Modem deeds, and 4. Other *writings, must be attested and [*368]

verified by parol evidence of witnesses. And the one general nde
that runs through all the doctrine of trials is this, that the best evidence

the nature of the case will admit of shall always be required, if possible to

be had ; but if not possible, then the best evidence that can be had shall

be allowed (24). For if it be found that there is any better evidence ex
isting than is produced, the very not producing it is a presumption that it

would have detected some falsehood that at present is concealed. Thus,
in order to prove a lease for years, nothing else shall be admitted but the

(23) The same rule applies to wills thirty

years old. 4 T. R. 709. note. This rule is

laid down in books of evidence without suffi-

cient explanation of its principle, or of the

extent of its application. There seems to be
danger in permitting a deed to be read merely
because it bears date above thirty years before

its production, and in requiring no evidence,

where a forgery may be committed with the

lea.st probability of detection. Chief Baron
Gilbert lays down, that where possession has

gone agreeably to the limitations of a deed
bearing date thirty years ago, it may be read

without any evidence of its execution, though
the subscribing witnesses l)e still living. Law
of Ev. 94. For such possession affords so

strong a presumption in favour of the authen-

ticity of the deed, as to supersede the necessi-

ty of any other proof of the validity of its

origin, or of its due execution. The court of
kind's bench have determined that the mere
jirwiuclion of a parish certificate, dated above
thirty years ago, was sufficient to make it

evidence, without giving any account of the
riisiody from which it was extracted. 5 T.
R. 259.

(2-t) No rule of law is more frequently

cited, and more generally misconceived, than
this. It is certamly true when rightly under-
stood ; but it is very limited in its extent and
application. It signifies nothing more than
that, if the best legal evidence cannot possibly

be produced, the next best Ugal evidence shall

lio admitted. Evidence may be divided into

I)rimary and secondary; and the secondary
evidence is as accurately defined by the law
as the primary. But in general the want of

better evidence can never justify the admis-
sion of hearsay, interested witnesses, or the

copies of copies, 6cc. Where there are ex-

ceptions to general rules, these exceptions are
as much recognized by the law as the general
nile ; and v, here boundaries and limits are es-

tablished by the law for every case that can
possibly occur, it is immaterial what we call

the rule, and what the exception.

Some of the niimerous cases which are
found even in modern lx)oks may be cited for

illustration and in confirmation of the text and
note.

If the subscribing witness be living and
within the jurisdiction of the court, he must
be called to prove the execution ; or if he can-
not be found, and that fact be satisfactorily

explained, proof of his hand-writing will be
sufficient evidence of the execution. Barnes
V. Trompmvsky, 7 T. R. 266. And the wit-
ness of the execution is necessary ; acknow-
ledgment of the party who executed the deed
cannot be received. Johnson v. Mason, 1

Esp. 89. At least only as secondary evidence.

Call, Bart. v. Dunning, 4 East, 53. And ac-

knowledgment to a subscribing witness by an
obligor of a bond that he has executed it, i«

sufficient. Poivdl v. Blackett, 9 Esp. 87 ; and
see Grellier v. Neale, Peake, 146. But a mere
bystander may not be received to supply the

absence of the subscribing witness, M'Craw
v. Gentry, 3 Campb. 232. or only as seconda-
ry evidence, see the next case. If the appa-
rent attesting witness deny that he saw the

execution, secondary evidence is admissible ;

that is to say, the hand-writing of the obligor,

&c. may be proved. Ley v. Ballard, 3 Lsp.
173. n. And, as a nf-neral rule, it seems that

wherever a subscril)ing witness appears to an
instrument, note, &c. he must be called or his

absence explained. Sec Higgs v. Dixon, 2
Stark. 180. Breton v. Cope, Peake, 31.



284 PRIVATE WRONGS.

very deed of lease itself, if in being : but if that be positively proved to he
burnt or destroyed (not relying on any loose negative, as that it cannot be
found, or the like), then an attested copy may be produced ; or parol evi-

dence be given of its contents. So, no evidence of a discourse with ano-

ther will be admitted, but the man himself must be produced
;
yet in some

cases (as in proof of any general customs, or matters of common tradition

or repute), the courts admit of hearsay evidence, or an account of what per-

sons deceased have declared in their lifetime : but such evidence will not

be received of any particular facts (25). So too. books of account, or shop-

books, are not allowed of themselves to be given in evidence for the owner
;

but a servant who made the entry may have recourse to them to refresh

his memory ; and, if such servant (who was accustomed to make those

entries) be dead, and his hand be proved, the book may be read in evi-

dence (r) : for as tradesmen are often under a necessity of giving credit

without any note or writing, this is therefore, when accompanied with such

(r) Law of nisi prius, 266.

(25) It is a general rule that the mere re-

cital of a fact, that is, the mere oral assertion

or written entry by an individual, that a par-

ticular fact is true, cannot be received in evi-

dence. But the objection does not apply to

any public documents made under lawful au-

thority, such as gazettes, proclamations, pub-

lic surveys, records, and other memorials of a

similar description, and whenever the declara-

tion or entry is in itself a fact, and is part of

the res gestae. Stark, on Evid. p. 1. 46, 7.

But it is to be carefully observed, that neither

the declarations, nor any other acts of those

who are mere strangers, or as it is usually

termed, any res inter alios acta, is admissible

in evidence against any one, as affording a
presumption against him in the way of admis-

sion, or 6therwise. lb. 51.

In cases of customs and prescriptive rights,

hearsay or traditional evidence is not admitted

until some instances of the custom or exer-

cise of the right claimed are first proved.

The declarations of parents respecting their

marriage, and the legitimacy of their chil-

dren, are admitted after their decease as evi-

dence. And hearsay is also received respect-

ing pedigrees and the death of relations

abroad. Bull. N. P. 294. 2 Esp. 784. What
has been said in conversation in the hearing

of any party, if not contradicted by him, may
be given in evidence ; for, not being denied,

it amounts to a species of confession. But it

can only be received where it must be pre-

sumed to have been heard by the party, and
therefore in one case the court stopped the

witness from repeating a conversation, which
had passed in a room where the prisoner was,

but at the time while she had fainted away.
It has been the practice of the quarter-ses-

sions to admit the declarations of paupers re-

specting their settlements, to be received as

evidence after their death, or if living, where
they could not be produced. See 3 T. R.
707. where the judges of the king's bench
•were divided upon the legality of this prac-

tice, and where the subject of hearsay evi-

dence is much discussed. For many years,

whilst lord Mansfield presided in the court of

king's bench, the court were unanimously of
opinion, that the declarations of a pauper re-

specting his settlement might, after his death,

be proved and given in evidence. When lord

Kenyon and another judge were introduced,

the court were divided, and the former prac-

tice prevailed ; but when the court were en-*

tirely changed, they determined that this hear-

say evidence was not founded on any princi-

ples of law, and that the evidence at the quar-
ter-sessions in the cases of settlement, ought
to be the same as that Jn all other courts, in

the trials which could respectively be brought
before ihem. 2 East, 54 & 63.—The court of
king's bench has decided, that a father's de-
claration of the place of the birth of his son
is not evidence after the father's death. 8
East, 539. But it would not, probably, be
difficult to prove, that this is of the nature of
pedigree, and ought to be admitted, as the fa-

ther's declaration of the time of his son's

birth, which has always been legal evidence.

—

In criminal cases, the declarations of a per-
son, who relates in extremis, or under an ap-
prehension of dying, the cause of his death,

or any other material circumstance, may be
admitted in evidence ; for the mind in that

awful state is presumed to be under as great
a religious obligation to disclose the truth, as
is created by the administration of an oath.

But declarations of a deceased person ought
not to be received, unless the court is satisfied

from the circumstances of the case, that they
were made under the impression of approach-
ing dissolution. Leach's Cases, 400. But .

the declarations of a felon at the place of exe-
cution cannot be received, as he is incompe-
tent to give evidence upon oath ; and the si-

tuation of a dying man is only thought equiva-
lent to that of a competent witness, when he
is sworn. Ibid. 276. By the 1 & 2 Ph. &
Mar. c. 13. depositions taken before a justice

of peace in cases of felony, may be read in

evidence at the trial, if the witness dies be-

fore the trial. But as the statute confines this

to felony, and as it is an innovation upon the

common law, it cannot be extended to any
misdemeanor. 1 Salk. 281.
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other collateral proofs of fairness and ri^pnlarity {s), the best evidence that

can thon bo produced. However this dangrrous species of evidence is not

carried so far in England as abroad (/) ; where a man's own books of ac-

counts, by a distortion of the ciyil law (which seems to have meant the

same thing as is practised with us) (u) with the suppletory oath

of 'the merchant, amount at all times to full proof (26). But as ['SeO]

this kind of evidence, even thus regulated, would be much too

hard upon the buyer at any long distance of time, the statute 7 Jac. I. c.

12. (the penners of which seem to have imagined that the books of them-

selves were evidence at connnpn law) confines this species of proof to such

transactions as have happened within one year before the action brought

;

unless between merchant and merchant in the usual intercourse of trade;

For accounts of so recent a date, if erroneous, may more easily be unravel-

led and adjusted (27).

With regard to parol evidence, or witnesses ; it must first be remembered,
that there is a process to bring them in by writ of subpoena ad testificandum

:

which commands them, laying aside all pretences and excuses, to appear

at the trial on pain of 100/. to be forfeited to the king ; to which the sta-

tute 5 Eliz. c. 9. has added a penalty of 10/. to the party aggrieved, and
damages equivalent to the loss sustained by want of his evidence. But
no witness, unless his reasonable expenses be tendered him, is bound to

appear at all ; nor, if he appears, is he bound to give evidence till such
charges are actually paid him ; except he resides within the bills of mor-
tality, and is summoned to give evidence within the same. This compul-

sory process, to bring in unwilling witnesses, and the additional terrors of

an attachment in case of disobedience, are of excellent use in the thorough

investigation of truth (28) : and, upon the same principle, in the Atlienian

courts, the witnesses who were summoned to attend the trial had the choice

of three things ; either to swear to the truth of the fact in question, to deny
or abjure it, or else to pay a fine of a thousand drachmas (v).

All witnesses, of whatever religion or country, that have the use of their

reason (29), are to be received and examined, except such as are infammis,

(«) Salk.285.

(0 Gail, obssrvat. 2. 20. 23.

(u) Instntmenta domestical teu adnotdtio, si non
uliis quoque adminiculis adjuventur, ad probatio-
nem tola non sufficiunt. (Cod. 4. 19.' 5.) Nam tx

emplo pemiciosum est, ut ci scripturae credatur^

qua unusquisque sibi adnotatione propria debitoran
constituit. (Ibid. I. 7.)

(«) Pott. Antiq. b. 1, c. 21.

(26) In New-York, where there have been
regular dealings between the parties, and it is

prored that the merchant keeps honest and
lair books of account, and has no clerk, and
that he has furnished some of the articles, his
books of account may be received in evidence.
(12 Johns. R. 461.)

(27) The entries in the book of a person
decea*rd, not ronnrrtrd with the parties, are
of no II irsay. But the books
of an ling the tithes of the

Sarish, ... . . .. ^ .jr liis successor. 5 T.
L 123. 2 Ves. 43.

(28) A copy of the writ, or the substance
thereof, 5 Mod. 355. Cro. Car. 540. should be
served personally on each witness, and the

original shewn to him. The usual mode of
proceeding against witnesses, for disobedience
of the writ of subpoena, is by the summary
process of an attachment for a contempt, 2
Stra. 1054. Cowp. 386. Doug. 561 ; but the

Vol. IL go

court will not grant an attachment against a
witness, unless all the necessary expenses of
the journey to and from, and the witness's

stay at the place of trial, be tendered at the
time of serving the subpoena. 1 H. Bl. 49;

1 Meriv. 191. 13 East, 15. Still the court
will not enter into nice calculations of ex-
pense, but consider whether the non-attend-
ance oriieinated in obstinacy or not. 2 Strai

1150. The same rule prevails in the case of
witnesses bona fide brought from abroad. 1

Marsh. 663. 4 Taunt. 699. 6 ib. 88. A wit-
ness is not in general entitled to remuneration
for loss of time, 1 B. «k B. 515. 5 M. «& S.
156; though in some instances it is allowed
to attomics and medical practitioners. Ib.

159. The expenses of making scientific ex-

periments, with a view to evidence, are not
allowable. 3 B. & B. 72.

(29) A Mahometan may be sworn upon the

Alcoran, and a Gcntoo according to tne cus^
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or such as are interested in the event of the cause. All others are competent

witnesses ; though the jury from other circumstances will judge?

[*370] of their credibility (30). *Infamous persons are such as may be
challenged as jurors,propter delictum ; and therefore never shall be

admitted to give evidence to inform that jury, with whom they were too

scandalous to associate. Interested witnesses may be examined upon a

voir dire, if suspected to be secretly concerned in the event ; or their inte-

rest may be proved in court. Which last is the only method of support-

ing an objection to the former class : for no man is to be examined to prove

(30) " The old cases upon the competency
of witnesses have gone upon very subtle

grounds. But of late years the courts have
endeavoured, as far as possible, consistent with
authorities, to let the objection go to the

credit, rather than to the competency of a wit-

ness." Lord Mansfield, 1 T. R. 300.

It is now established, that if a witness does

not immediately gain or lose by the event of

the cause, and if the verdict in the cause can-

not be evidence either for or against him in

any other suit, he shall be admitted as a com-
petent witness, though the circumstances of
the case may in some degree lessen his credi-

bility. 3 T. R. 27. The interest must be a
present, certain, vested interest, and not un^
certain or contingent, Doug. 134. 1 T. R.
163. 1 P. Wms. 287 ; therefore the heir ap-

parent is competent in support of the claim of

the ancestor, though th« remainder-man, hav-

ing a vested interest, is incompetent, Salk,

283. Ld. Raym. 724. A clerk of the com-
pany of wire-drawers is competent, in an ac-

tion against a person for acting as an assistant,

although the verdict might cause the defend-

ant to be sworn, upon which the clerk would
obtain a fee. See Stark, on Ev. p. 4. 745.

A servant of a tradesman, from necessity,

is permitted in an action by his master to<

prove the delivery of goods, though he himself

may have purloined them ; but in an action

brought against the master for the negligence

of his servant, the servant cannot be a vyitness

for his master without a release ; for his mas-
ter may afterwards have his acBion against the

servant, and the verdict recovered against him
may be given in evidence in that action to

prove the damage which the master has sus-

tained. 4 T. R. 589.

By the 46 Geo. III. c. 37. it is enacted, that

a witness cannot refuse to answer a question

relevant to the matter in issue, the answering
of which has no tendency to accuse himself,

or to expose him to a penalty or forfeiture, by
reason only that the answer to such question

may establish, or tend to establish, that \e
owes a debt or is subject to a civil suit.f

This statute was passed, because upon a

point which arose at lord Melville's impeach-

ment, the high living authorities of the law

were nearly divided, whether a witness was
compellable to answer such a question. But

surely it was agreeably to the law of England,

that a man should be compelled to be honest,

and where, if he avoided the question, mjus-

tice would be done both between the parties be-

fore the court, and afterwards between the wit-

ness and some other party.

torn of India, and their evidence may be re-

ceived even in a criminal case. Leach's Ca-
ses, 52. 1 Atk. 21. But an Atheist, or a per-

son who has no belief or notion of a God, or

a future state of rewards and punishments,
ought not in any instance to be admitted as a
witness. 1 Atk. 45. B. N. P. 202. See
Peake Rep. 11, where BuUer, J., held that the

proper question to be asked of a witness is,

whether he believes in God, the obligation of

an oath, and in a future state of rewards and
punishments.

I have knovvTi a witness rejected, and hissed

out of court, who declared that he doubted of

the existence of a God, and a future state.

But I have since heard a learned judge de-

clare at nisi prius, that the judges had resolved

not to permit adult witnesses to be interrogat-

ed respecting their belief of a Deity and a fu-

ture state. It is probably more conducive to

the course of justice, that this should be pre-

sumed till the contrary is proved. And the

most religious witness may be scandalized by
the imputation, which the very question con-

veys.

Quakers, who refuse to take an oath under
any form, by the 7 & 8 W". c. 34. are permitted

in judicial proceedings to make a solemn affir-

mation ; and if such affirmation, like an oath,

is proved to be false, they are subject to the

penalties of perjury. But this does not ex-

tend to criminal cases. 8 Geo. I. c. 6. 22
Geo. II. c. 30. and c. 46.

Their affirmations are received in penal ac-

tions, as for bribery. See Atcheson v. Eve-
ritt, Cowp. 382. where this subject is largely

discussed.

Lord Mansfield lays down generally that an
affirmation is not refused where the action,

though in form of a criminal action, in sub-

stance is a mere action between party and
party. Lord Mansfield there laments that

such an exception had been made by the le-

gislature.

In New-York, the test of the competency
of a witness is his belief in the existence

of a Supreme Being who will punish false

swearing, but the witness cannot be inter-

rogated on this subject : his unbelief must be
proved by others, unless the question is put
to an infant, or one apparently of weak intel-

lect, to ascertain his capacity of mind. (2 R.
S. 408,

(J
87.) Any person not believing in

the christian religion is sworn according to

the ceremonies of his peculiar religion. (Id.

^ 86.) All who have scruples against taking

an oath may affirm in all cases. (Id. 407,

^84.)

t The same provision is made 2 R. S. 405, § 7L

I
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his own infamy (31), And no counsel, attorney, or other person, intrusted

with the secrets of the cause by the party himself shall he compelled, or

perhaps allowed, to give evidence of such conversation or matters of priva-

cy, as came to his knowledge by virtue of such trust and confidence (y) (32)

:

but he may be examined as to mere matters of fact, as the execution of a

deed or the like, which might have come to his knowledge without being

intnisted in the cause.

One witness (if credible) is sufficient evidence to a jury of any single

facts, though undoubtedly the concurrence of two or more corroborates the

proof. Yet our law considers that there are many transactibns to which
only one person is privy ; and therefore does not always demand the tes-

timony of two, as the civil law universally requires. " Unius responsio testis

emnifw non audiatur (to)." To extricate itself out of which absurdity, the

modern practice of the civil law courts has plunged itself into another.

For, as they do not allow a less number than two witnesses to the plena

probatioj they call the testimony of one, though never so clear and positive,

^emi'plena prohatio only, on whom no sentence can be founded. To make
up therefore the necessary complement of witnesses, when they have one
only to a single fact, they admit the party himself (plaintiff or defendant)

to be examined in his own behalf; and administer to him what is called

the suppletory oath ; and, if his evidence happens to be in his own favour,

this immediately converts the half proof into a whole one. By this inge-

(t>) Law of miri pritu, 267. (») Cod. 4. 20. 9.

(31) A witness maybe examined with re-

gard to his own infamy, if the confessioa of
it does not subject him to any future punish-

meat ; as a witness may be asked if he has
not stood in the pillory for perjury, 4 T. R.
440; but he cannot be entirely rejected as a
witness without the production of the record

of conviction, by which he is rendered incom-
petent. 8 East, 77. Though it has been held,

in some other cases, that a witness is not

bound to answer such questions. 4 St. Tri.

74a 1 Salk. 153, 4 Esp. 225. 242. It is

quite clear that a man is not bound to answer
any questions, either in a court of law or

equity, which may tend to criminate himself,

or which may render him liable to a penalty.

Stra. 444. 3 Taunt. 424. 4 St. Tri. 6. 6 ib.

649. 16 Ves. 242. 2 Ld. Raym. 1088. Mit-
Ibrd's Ch. PI 157. As to questions which
merely disgrace the witness, there is some
difficulty. See Stark, on Ev. pt. 2. 139. Still

a witness ia in no case legally incompetent to

allcfe his own turpitude, or to give evidence
whiek involves his own infamy, 2,Stark. Rep.
1 16. 8 East, 78. 1 1 East, 309 ; or impeaches
his own solemn acts, 5 M. & S. 244. 7 T.
R. 604 ; unless ke be rendered incompetent
by a legal interest in the event of the cause,
or ia tke recoid. It sepm? to \yp an universal
nifythat ^ptvtkeji- . xamined
as a witneas ia br>; :il cases,

iprsrided ke kas no tied by a
conviction of crime. As a clerk who had laid

06t money whick he had embezzled in illegal

incuraaees, was keld to be a competent witness
Cortks aaMeracainst the insurer. Cowp. 197.

So a man who nas pretended to convey lands
to another, may prove that he had no title. Ld.
Sajno. lOOa A eth^mgnm of a ship naj

prove that he had no interest in the vessel-

Cited in 1 T. R. 301. The parents may give
evidence to bastardize their issue, 6 T. R.
330, 331. or to prove the legitimacy, ib.

;

though it is said the sole evidence of the
*

mothei;, a married woman, shall not be suffi-

cient to bastardize her child. B. R. H. 79.

1 Wils- 340.

In New-York, conviction for a felony, and
for that alone, incapacitates a person from
being a witness on account of infamy: the
incapacity may be removed by a pardon. (2
R. S. 701,^23,)

(32) But the principles and policy of this

rule restrain it to that confidence only, which
is placed in a counsel or solicitor, and which
must necessarily be inviolable where the use
of advocates and legal assistants is admitted.
But the purposes of public justice supersede
the delicacy of every other species of con-
fidential communication. In the trial of the

duchess of Kingston, it was determined that

a friend might be bound to disclose, if neces-
sary in a court of justice, secrets of the most
sacred nature which one sex could repose in

the other. And that a surgeon was bound to

communicate any information whatever, which
he was possessed of in consequence of his

professional attendance. 1 1 St. Tr. 243. 246.

And those secrets only, communicated to a
counsel or attorney, are inviolable in a court

of justice, which have been intrusted to them
whilst acting in their respective characters to

the party aa their client. 4 T. R. 431. 753.

In New -York, physicians, surgeons, and
clergymen, are not now allowed to disclose

matters confided to them in their professional

character. (2 R. S. 406, ^ 72, dtc.)
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nious device satisfying at once the forms of the Roman law, and
[*371] acknowledging the superior *reasonableness of the law of Eng-

land : which permits one witness to be sufficient where no more
are to be had: and, to avoid all temptations of perjury, lays it down as
an invariable rule, that nemo testis esse debet in propria causa (33).

Positive proof is always required, where from the nature of the case it

appears it might possibly have been had. But next to positive proof, cir-

cumstantial evidence or the doctrine of presumptions must take place ;

for when the fact itself cannot be demonstratively evinced, that which
comes nearest to the proof of the fact is the proof of such circumstan-^

ces which either necessarily, or usually, attend such facts ; and these are

called presumptions, which are only to be relied upon till the contrary be
actually proved. Stahitur praesumptioni donee probetur in contrarium {x).

Violent presumption is many times equal to full proof (y) ; for there those
circumstances appear, which necessarily attend the fact. As if a landlord

sues for rent due at michaelmas 1754, and the tenant cannot prove the

payment, but produces an acquittance for rent due at a subsequent time, in

full of all demands, this is a violent presumption of his having paid the for-

mer rent, and is equivalent to full proof ; for though the actual payment is

not proved, yet the acquittance in full of all demands is proved, which
could not be without such payment ; and it therefore induces so forcible a
presumption, that no proof shall be admitted to the contrary {z) (34),

{x) Cfo. Litt. 373. (0) Gilb. evid. 161.

(y) lUd. 6,

(33) In equity no decree can be made on
the oath of one witness against the defend-
ant's answer on oath, Vent. 161. 3 Ch. C.
123. 69; and one witness is not sufficient

against the husband, although it be supported
by the answer of the wife, for she cannot be
a witness against her husband. 2 lb. 30. 3
P. Wms. 238. But a decree may be made on
the evidence of a single witness, where the
evidence of the other party is falsified, or dis-

credited by strong circumstances. 2 Vern.
554. 2 Atk. 19. 3 ib. 419. 1 Bro. Ch. C.
52. In high treason, when it works corrup-
tion of blood, two witnesses are necessary,
by 7 W. 3. c. 3. So two are necessary in per-

jury. 10 Mod. 195. post, 4 book, 150. In all

other cases the effect of admissible evidence,
whether given by one or more witnesses, is

solely for the consideration of the jury. See
Stark, on Evid. p. 3. 398, 9.

(34) Presumptions are of three kinds : 1st,

Legal presumptions, made by the law itself;

2dly. Legal presumptions to be made by a

jury, of law and fact ; 3dly. Natural presump-
tions, or presumptions of mere fact.

1st. Legal presumptions are in some cases

absolute, as that a bond or other specialty

was executed upon a good consideration,! 4

Burr. 2225. so long as the deed or bond re-

mains unimpeached ; but it may be impeached
on the ground of fraud, and then the considera-

tion becomes the subject of inquiry. But in

the case of bills of exchange, the presumption,

that it was accepted for a good consideration,

may be rebutted by evidence. So where a

t In New-York, the seal is now only jjn- 406. kj 77) : but notice must be given by the par»

ma facie evidence of consideration. (2 R, S. ty denying the consideration. (Id. ^ 78.)

fine has been levied, it will be implied that it

has been levied with proclamations, 3 Co. 86
b. unless rebutted, Bui. N. P. 229. and some
other like instances ; but the presumption in

favour of innocence is, it has been held, too

strong to be overcome by any artificial intend-

ment of law. 2 B. & A. 386. 2dly. Presump-
tions of law and fact, as that adverse enjoy^

ment unquestioned for twenty years, of an
incorporeal hereditament, presumes a grant

;

that a bond has been satisfied upon which no
interest has been paid, nor other acknowledg-
ment made of its existence for a like period,

2 Stra. 826. 2 Ld. Raym. 1370; that there

has been a conversion in the case of trover,

where the defendant refuses to deliver them
up. 3d. Natural presumptions. It is the pe-

culiar pmvince of the jury to deal with pre-

sumptions of this class
;
yet where the parti-

cular facts are inseparably connected accord-

ing to the usual course of nature, the courts

themselves will draw the inference, as when
a child has been born within a few weeks after

access of the husband, its bastardy will be in-

ferred without the aid of a jury. 8 East, 193.

All cases of circumstantial evidence may be

more or less within this class. And it is ob-

vious that the case put in the text belongs to

this division, upon which Mr. Christian has

made the following remark :

" This can scarcely be correct : I should

conceive that proof may be admitted to repel

all presumptions whatever; and even if a re-

ceipt should be produced expressly for the rent

of the year 1754, still the landlord might shew
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presumption, arising from such circumstances as usually attend

the fsct, hath also its due weight : as if, in a suit for rent due in 1754, the

tenant proves the payment of the rent due in 1755 ; this will prevail to

exonerate the tenant («), unless it be clearly shewn that the rent of

1751 was retained for some special reason, or that there was some fraud

or mistake : for otherwise it will be presumed to have been paid before

that in 1/55, as it is most usual to receive first the rents of longest

standing. Lights or rash, presumptions have no weight or validity at

all (35).
• The oath administered to the witness is not only that what [•372]

he deposes shall be true, but that he shall also depose the whole

truth : so that he is not to conceal any part of what he knows, whether
interrogated particularly to that point or not. And all this evidence is to

be given in open court, in the presence of the parties, their attorneys, the

counsel, and all by-standers, and before the judge and jury: each party

having liberty to except to its competency, which exceptions are publicly

stated, and by the judge are openly and publicly allowed or disallowed, in

the face of the country : which must curb any secret bias or partiality

that might arise in his own breast. And if, either in his directions or de-

cisions, he mistates the law by ignorance, inadvertence, or design, the

counsel on either side may require him publicly to seal a hill of exceptions';

stating the point wherein he is supposed to err : and this he is obliged to

seal by statute Westm. 2. 13 Ed. I. c. 31. or, if he refuses so to do, the

party may have a compulsory writ against him (6), commanding him to

seal it, if the fact alleged be truly stated : and if he returns, that the fact

is untruly stated, when the case is otherwise, an action will lie against him
for making a false return. This bill of exceptions is in the nature of an
appeal ; examinable, not in the court out of which the record issues for the

trial at nisi prius, but in the next immediate superior court, upon a writ of

error, after judgment given in the court below. But a demurrer to evidence

shall be determined by the court, out of which the record is sent. This
happens, where a record or other matter is produced in evidence, concern-

ing the legal consequences of which there arises a doubt in law : in which
case the adverse party may if he pleases demur to the whole evidence

;

which admits the truth of every fact that has been alleged, but denies the

sufficiency of them all in point of law to maintain or overthrow the issue (c)

:

which draws the question of law from the cognizance of the jury, to be
decided (as it ought) by the court. But neither these demurrers

to evidence, nor the bills of exceptions, are at present so much *in [*373]
use as formerly ; since the more frequent extension of the discre-

tionary powers of the court in granting a new trial, which is now very
commonly had for the misdirection of the judge at nisi prius.

This open examination of witnesses viva voce, in the presence of all

(«) Co. Litt. 373. (c) Co. Lltt, 72, 5 Rep. 104.

<») Beg. Br. 182. 8 Inst. 487.

that il had been obtained by mistake or fraud, which a fair inference can be drawn, though
and that no rent had been received at the time." alone it would be too slight to support the ver-
In a case of a similar nature tried before Ab- diet of the jury, yet it may corroborate other
fcott, C. J. at Guildhall, A. D. 1824, the land- testimony, and anumberof such presumptions
lord adduced evidence to shew the mistake, may become of importance. Possunt diverta

and recovered. genera ita conjungi, ut qua singula non noceremt,

(35) It is difficult to aay what is a li^t and ea universa tanquam grando reum opprimant*
rash presumption, if it is any presumption at Matthxus de Crun.
alL Any circumstance may fa« proved from
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mankind, is much more conducive to the clearing up of truth (d), than the

private and secret examination taken down in writing before an officer, or

his clerk, in the ecclesiastical courts, and all others that have borrowed
their practice from the civil law ; where a witness may frequently de-

pose that in private, which he will be ashamed to testify in a public and
solemn tribunal. There an artful or careless scribe may make a witness
speak what he never meant, by dressing up his depositions in his own
forms and lai\guage ; but he is here at liberty to correct and explain his

meaning, if misunderstood, which he can never do after a written deposi-

tion is once taken. Besides, the occasional questions of the judge, the

jury, and the counsel, propounded to the witnesses on a sudden, will sift

out the truth much better than a formal set of interrogatories previously

penned and settled ; and the confronting of adverse witnesses is also ano-

ther opportunity of obtaining a clear discovery, which can never be had
upon any other method of trial. Nor is the presence of the judge, during

the examination, a matter of small importance : for, besides the respect

and awe with which his presence will naturally inspire the witness, he is

able by use and experience to keep the evidence from wandering from the

point in issue. In short, by this method of examination, and this only, the

persons who are to decide upon the evidence have an opportunity of ob-

serving the quality, age, education, understanding, behaviour, and inclina-

tions of the witness ; in which points all persons must appear alike, when
their depositions are reduced to writing, and read to the judge, in the ab-

sence of those who made them ; and yet as much may be frequently col-

lected from the manner in which the evidence is delivered, as from

[*374] the matter of *it. These are a few of the advantages attending

this, the English way of giving testimony, ore tenus. Which
was also indeed familiar among the ancient Romans, as may be collected

from Quintilian (e) ; who lays down very good instructions for examin-

ing and cross-examining witnesses viva voce. And this, or somewhat like

it, was continued as low as the time of Hadrian (/) : but the civil law,

as it is now modelled, rejects all public examination of witnesses.

As to such evidence as the jury may have in their own consciences, by
their private knowledge of facts, it was an ancient doctrine, that this had

as much right to sway their judgment as the written or parol evidence

which is delivered in court. And therefore it hath been often held (g)^

that though no proofs be produced on either side, yet the jury might bring

in a verdict. For the oath of the jurors, to find according to their evidence,

was construed [h) to be, to do it according to the best of their own
knowledge. This seems to have arisen from the ancient practice in taking

recognitions of assise, at the first introduction of that remedy ; the sheriff

being bound to return such recognitors as knew the truth of the fact, and

the recognitors, when sworn, being to retire immediately from the bar, and

bring in their verdict according to their own personal knowledge, without

hearing extrinsic evidence or receiving any direction from the judge (^).

And the same doctrine (when attaints came to be extended to trials by jury,

as well as to recognitions of assise) was also applied to the case of com-

<i) Hale's Hist. C. L. 254, 5, 6. attulerint, an ad ea quae interrogaveras extempore

<e) Institut. Orat. I. 5, c. 7. verisimiliaresponderint." (Ff. 22. 5. 3.)

(/) See his epistle to Varas, the legate or judge (g) Yearbook, 14 Hen. VII. 29. Plowd. 12. Hob.

of Cilicia: ^^tumagis scire potes, quanta Jides sit 227. 1 Lev. 87.

habenda testibus ; qui, et cujus dignitatis, et cujus (h) Vaugh. 148, 149.

aestimationis sint ; et, qui simpliciter visi sint di- (t) Bract. 1, 4, tr. 1, c 19, ^ 3. Flat. J. 4, c. 9, 4 X.

cere ; utrum unum etindemque meditatum sermonem
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mon jurors ; that they might escape the heavy penalties of the attaint, in

case they could shew by any additional proof, that their verdict was agree-

able to the truth, though not according to the evidence produced ; with

which additional proof the law presumed they were privately ac-

quainted, though it did not appear in •court. But this doctrine [*375]

was again gradually exploded, when attaints began to be disused,

and new trials introduced in their stead. For it is quite incompatible with

the grounds upon which such new trials are every day awarded, vi2. that

the verdict was given without, or contrary to, evidence. And therefore, to-

gether with new trials, the practice seems to have been first introduced (A),

which now universally obtains, that if a juror knows any thing of the

matter in issue, he may be sworn as a witness, and give his evidence pub-

licly in court.

When the evidence is gone through on both sides, the judge, in the pre-

sence of the parties, the counsel, and all others, sums up the whole to the

jury ; omitting all superfluous circumstances, observing wherein the main
question and principal issue lies, stating what evidence has been given to

support it, with such remarks as he thinks necessary for their direction,

and giving them his opinion in matters of law arising upon that evidence.

The jury, after the proofs are summed up, unless the case be very clear,

withdraw from the bar to consider of their verdict : and, in order to avoid

intemperance and causeless delay, are to be kept without meat, drink, fire,

or candle, unless by permission of the judge, till they are all unanimously
agreed. A method of accelerating unanimity, not wholly unknown in

other constitutions of Europe, and in matters of greater concern. For by
the golden bull of the empire (Z), if, after the congress is opened, the

electors delay the election of a king of the Romans for thirty days, they
shall be fed only with bread and water, till the same is accomplished

-

But if our juries eat or drink at all, or have any eatables about them, with-

,

out consent of the court, and before verdict, it is fineable ; and if they do
80 at his charge for whom they afterwards find, it will set aside the verdict.

Also if they speak with either of the parties or their agents, after

they are gone *from the bar ; or if they receive any fresh evi- [•STG]

dence in private ; or if to prevent disputes they cast lots for

whom they shall find ; any of these circumstances will entirely vitiate

the verdict. And it has been held, that if the jurors do not agree in their

verdict before the judges are about to leave the town, though they are not

to be threatened or imprisoned (m), the judges are not bound to wait for

them, but may carry them round the circuit from town to town in a
cart [n) (36). This necessity of a total unanimity seems to be peculiar

to our own constitution (o) ; or, at least in the nembda or jury of the ancient
Goths, there was required (even in criminal cases) only the consent of the

major part ; and in case of an equality, the defendant was held to be ac-
quitted (p) (37).

(*) Styl. 233. 1 Sid. 133. (n) Lib. Ais.fol. 40, p/. II.

(0 cb. S. (o) See Barrlngton on the statutes, 19, 30, II.

(1) Itirr. C.4, »*. (/>) Stiem. Z. 1, c.4.

(26) Pending a trial of long deration the the trials referred to by the authors there cited,

jur>' may be adjourned, and in civil cases may and even the judicium parium, mentioned in

separate ; but after the ju'l-.f h^u* suimnrd up the celclirated chapter of mafrna charta, ar©

they cannot separate. trials which were something similar to that by

(37) The learned Ju<l ich a jury, rather than instances of a trial by mry
erudition in the begini.....^ ... ».,.,.....,,,* r, to according to its present established form. The
prore t^e antiquity of the tnal by jury ; but jvdicium parium soem* strictly the judpnent
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When they are all unanimously agreed/fthe jury return back to the bsCf j

and, before they deliver their verdict, the plaintiff is bound to appear in

court, by himself, attorney, or counsel, in order to answer the amercement
to which by the old law he is liable, as has been formerly mentioned (q))

in case he fails in his suit, as a punishment for his false claim. To be
amerced, or a mercie, is to be at the king's mercy with regard to the fine to

be imposed ; in misericordia domini regisprofalso clamore suo. The amerce-*

ment is disused, but the form still continues ; and if the plaintiff" does not

appear, no verdict can be given, but the plaintiff" is said to be nonsuit, non

sequitur clamorem suum. Therefore it is usual for a plaintiff", when he or

his counsel perceives that he has not given evidence sufficient to maintain

his issue, to be voluntarily nonsuitedj or withdraw himself: whereupon the

crier is ordered to call the plaintiff: and if neither he, nor any body for him,

appears, he is nonsuited, the jurors are discharged, the action is at an end,

and the defendant shall recover his costs. The reason of this practice is^

that a nonsuit is more eligible for the plaintiff", than a verdict against him

:

for after a nonsuit, which is only a default, he may commence the

[*377] same suit *again for the same cause of action ; but after a verdict

had, and judgment consequent thereupon, he is for ever barred

from attacking the defendant upon the same ground of complaint. But,

in case the plaintiff* appears, the jury by their foreman deliver in their ver-^

diet (38).

A verdict, vere dictum, is either privy, ox public. A privy verdict is when
the judge hath left or adjourned the court : and the jury, being agreed, in

order to be delivered from their confinement, obtain leave to give their ver-

(5) Page 275. See also Book IV. 379.

of a subject's equals in the feudal courts of

the king and barons. And so little appears to

be ascertained by antiquarians respecting the

introduction of the trial in criminal cases by
two juries, that although it is one of the most
important, it is certainly one of the most ob-

scure and inexplicable parts of the law of

jEngland.

The unanimity of twelve men, so repugnant

to all experience of human conduct, passions,

and understandings, could hardly in any age

have been introduced into practice by a delibe-

rate act of the legislature.

But that the life, and perhaps the liberty and

property of a subject, should not be aflfected

by the concurring judgment of a less number
than twelve, where more were present, was a

law founded in reason and caution ; and seems
to be transmitted to us by the common law, or

from immemorial antiquity. The grand as-

sise might have consisted of more than twelve,

yet the verdict must have been given by
twelve or more ; and if twelve did not agree,

the assise was afforced, that is, others were
added till twelve did concur. See 1 Reeve's

Hist, of Eng. Law, 241. 480. This was a ma-
jority and not unanimity. A grand jury may
consist of any number from twelve to twenty-

three inclusive, but a presentment ought not

to be made by less than twelve. 2 Hale P.

C 161. The same is true also of an inquisi-

tion before the coroner. In the high court of

pariiament, and the court of the lord high

steward, a peer may be convicted by the great-

er number
;
yet there can be no conviction un-

less the greater number consists at least of
twelve. 3 Inst. 30. Kelyng. 56. Moore, 622.

Under a commission of lunacy the jury was
seventeen, but twelve joined in the verdict.

7 Ves. Jun. 450. A jury upon a writ of inqui-

ry may be more than twelve. In all these
cases if twelve only appeared, it followed as a
necessary consequence, that to act with effect

they must have been unanimous.
Hence this may be suggested as a conjec-

ture respecting the origin of the unanimity of
juries, that, as less than twelve, if twelve or
more were present, could pronounce no effec-

tive verdict, when twelve only were sworni-
their unanimity became indispensable.

(38) When a verdict will carry all the costs,

and it is doubtful from the evidence for which
party it will be given, it is a common practice
for the judge to recommend, and the parties to
consent, that a juror should be withdrawn

;

and thus no verdict is given, and each party
pays his own costs.

Where there is a doubt at the trial whether
the evidence produced by the plaintiff is suffi-

cient to support the verdict given in his favour

by the jury, the judge wall give leave to apply

to the court above to set aside the verdict and
to enter a nonsuit ; but if such liberty is not

reserved at the trial, the court above can only

grant the defendant a new trial, if they think

the plaintiff's evidence insufficient to support

his case. 6T. RV67.
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•nn privily to the judffo out of court (r) : which privy vrrdict is of no forcej

unless afterwards atfirmod hy a puhlic vcrdirt j(iven openly in court
;

wh«'rtnn the jury may, if they please, vary from the privy verdict. So that

tlio privy verdict is indeed a mere nullity ; and yet it is a dangerous prac-

tice, allowing time for the parties to tamper with the jury, and therefore

very seldom indulged (39). But the only eflectual and legal verdict is

the public verdict : in which they openly declare to have found the issue

for the plaintiff, or for the defendant ; and if for the plaintiff, they assess

the damages also sustained by the plaintiff, in consequence of the injury

upon which the action is brought.

Sometimes, if there arises in the case any difficult matter of law, tho

jury, for the sake of better information, and to avoid the danger of having

their verdict attainted, will find a special verdict ; which is grounded on the

statute of Westm. 2. 13 £dw. I. c. 30. ^ 2. And herein they state the

naked facts, as they find them to be proved, and pray the advice of the

court thereon ; concluding conditionally, that if upon the whole matter the

court should be of opinion that the plaintiff had cause of action, they then

find for the plaintiff; if otherwise, then for the defendant. This is entered

at length on the record and afterwards argued and determined in the court

at Westminster, from whence the issue came to be tried.

•Another method of finding a species of special verdict, is when [*378]
the jury find a verdict generally for the plaintiff, but subject ne-

vertheless to the opinion of the judge or the court above, on a special case

stated by the counsel on both sides with regard to a matter of law : which
has this advantage over a special verdict, that it is attended with much
less expense, and obtains a much speedier decision ; the postea (of which
in the next chapter) being stayed in the hands of the ofiicer oi nisi privJi

till the question is determined, and the verdict is then entered for the plain-

tiff or defendant, as the case may happen. But, as nothing appears upon
the record but the general verdict, the parties are precluded hereby from
the benefit of a writ of error, if dissatisfied with the judgmen- of the court

or judge upon the point of law. Which makes it a thing to be wished,

that a method could be devised of either lessening the expense of special

verdicts, or else of entering the cause at length upon the postea. But in.

both these instances, the jury may, if they think proper, take upon them-

selves to determine, at their own hazard, the complicated question of fact

and law ; and, without either special verdict or special case, may find a

verdict absolutely either for the plaintiff or defendant (s).

When the jury have delivered in their verdict, and it is recorded in court,

they are then discharged. And so ends the trial by jury : a* trial which,

besides the other vast advantages which we have occasionally observed

in its progress, is also as expeditious and cheap, as it is convenient, equita-

ble, and certain ; for a commission out of chancery, or the civil law courts,

for examining? witnesses in one cause will frequently last as long, and of

course be full as expensive, as the trial of a hundred issues at nisi prius:

and yet the fact cannot be determined by such commissioners at all : no,

not till the depositions are published, and read at the hearing of the cause

in court.

(f) If the iadge hath adjonrned the court to his a public and not a privy verdict.
own lo<l^n|pi, and thcfe receires the verdict, it ii («) Litt. (> 386.

(39) A privy verdict cannot be given in treason and felony. 2 H. P. C. 300.

Vol.. II. 40
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[*379] *tJpon these accounts the trial by jury eTer has been, and I

trust ever will be, looked upon as the glory of the English law.

And if it has so great an advantage over others in regulating civil proper-

ty, how much must that advantage be heightened, when it is applied to

criminal cases ! But this we must refer to the ensuing book of these com-
mentaries : only observing for the present, that it is the most transcendent

privilege which any subject can enjoy, or wish for, that he cannot be af-

fected either in his property, his liberty, or his person, but by the unani-

mous consent of twelve of his neighbours and equals. A constitution, that

I may venture to affirm has, under Providence, secured the just liberties

of this nation for a long succession of ages. And therefore a celebrated

French writer {t), who concludes, that because Rome, Sparta, and Car-

thage have lost their liberties, therefore those of England in time must
perish, should have recollected that Rome, Sparta, and Carthage, at the

time when their liberties were lost, were strangers to the trial by jury.

Great as this eulogium may seem, it is no more than this admirable

constitution, when traced to its principles, will be found in sober reason to

deserve. The impartial administration of justice, which secures both our

persons and our properties, is the great end of civil society. But if that be

entirely intrusted to the magistracy, a select body of men, and those gene-

rally selected by the prince or such as enjoy the highest offices in the state,

their decisions, in spite of their own natural integrity, will have frequently

an involuntary bias towards those of their own rank and dignity : it is not

to be expected from human nature, that the few should be always attentive

to the interests and good of the many. On the other hand, if the power of

judicature were placed at random in the hands of the multitude, their de-

cisions would be wild and capricious, and a new rule of action would be
eveiy day established in our courts. It is wisely therefore ordered, that

the principles and axioms of law, which are general propositions,

[*380] flowing from abstracted reason, and not *accommodated to times

or lo men, should be deposited in the breasts of the judges, to be
occasionally applied to such facts as come properly ascertained before

them. For here partiality can have little scope : the law is well known,
and is the same for all ranks and degrees ; it follows as a regular conclu-

sion from the premises of fact pre-established. But in settling and adjust-

ing a question of fact, when intrusted to any single magistrate, partiality

and injustice have an ample field to range in ; either by boldly asserting:

that to be proved which is not so, or by more artfully suppressing some
circumstances, stretching and warping others, and distinguishing away
the remainder. Here therefore a competent number of sensible and up-
right jurymen, chosen by lot from among those of the middle rank, will be
found the best investigators of truth, and the surest guardians of public
justice. For the most powerful individual in the state will be cautious of
committing any flagrant invasion of another's right, when he knows that

the fact of his oppression must be examined and decided by twelve indif-

ferent men, not appointed till the hour of trial ; and that, when once the

fact is ascertained, the law must of course redress it. This therefore pre-

serves in the hands of the people that share which they ought to have in

the administration of public justice, and prevents the encroachments of the

more powerful and wealthy citizens. Every new tribunal, erected for the

deci^on of facts, without the intervention of a jury (whether composed of

(t) Montesq. Sp. L. li. ».
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justices of the peace, commissioners of the revenue, judges of a court of

conscience, or any other stamling magistrates), is a step towards establish-

ing aristocracy, the most oppressive of absolute governments. The feo-

dal system, which for the sake of military subordination pursued an aria-

tocratical plan in all its arrangements of property, had been intolerable in

times of peace, had it not been wisely counterpoised by that privilege, so

universally diffused through every part, of it, the trial by the feodal peers.

And ill every country on the continent, as the trial by the peers has been

gradually disused, so the nobles have increased in power, till the state has

been torn to pieces by rival factions, and oligarchy in effect has been

established, though under the shadow of regal government ; •un- [•SSI]

loss where the miserable commons have taken shelter under abso-

lute monarchy, as the lighter evil of the two. And, particularly, it is a

circumstance well worthy an Englishman's observation, that in Sweden
the trial by jury, that bulwark of northern liberty, which continued in its

full vigour so lately as the middle of the last century (u), is now fallen into

disuse {w) : and that there, though the regal power is in no country so

closely limited, yet the liberties of the commons are extinguished, and the

government is degenerated into a mere aristocracy {oc). It is, therefore,

upon the whole, a duty which every man owes to his country, his friends,

his posterity, and himself, to maintain to the utmost of his power this valu-

able constitution in all its rights ; to restore it to its ancient dignity, if at

all impaired by the different value of property, or otherwise deviated from

its first institution ; to amend it, wherever it is defective ; and, above all,

to guard with the most jealous circumspection against the introduction of

new and arbitrary methods of trial, which, under a variety of plausible pre-

tences, may in time imperceptibly undermine this best preservative of

English liberty.

Yet, after all, it must be owned, that the best and most effectual method
to preserve and extend the trial by jury in practice, would be by endea-

vouring to remove all the defects, as well as to improve the advantages,

incident to this mode of inquiry. If justice is not done to the entire satis-

faction of the people, in this method of deciding facts, in spite of all enco-

miums and panegyrics on trials at the common law, they will resort in

search of that justice to another tribunal ; though more dilatory, though

more expensive, though more arbitrary in its frame and constitution. If

justice is not done to the crown by the verdict of a jury, the necessities of

the public revenue will call for the erection of summary tribunals. The
principal defects seem to be,

L The want of a complete discovery by the oath of the par-

ties. This each of them is now entitled to have, by *going [•382]

through the expense and circuity of a court of equity, and there-

fore it is sometimes had by consent, even in the courts of law. How far

such a mode of compulsive examination is agreeable to the rights of man-
kind, and ought to be introduced in any country, may be matter of curious

discussifen, but is foreign to our present inquiries. It has long been intro-

duced and established in our courts of equity, not to mention the civil law
courts : and it seems the height of judicial absurdity, that in the same
cause between the same parties, in the examination of the same facts, a

discovery by the oath of the parties should be permitted on one side of

(H) 8 Whitelocke of p«rl. 427. (x) ind. n,
(w) Mod. Uo. Hist, xxxui. 23.
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Westminster-hall, and denied on the other : or that the judges of one and
the same court should be bound by law to reject such a species of evi-

dence, if attempted on a trial at bar, but, when sitting the next day as a

court of equity, should be obliged to hear such examination read, and to

found their decrees upon it. In short, within the same country, governed

by the same laws, such a mode of inquiry should be universally admitted,

or else universally rejected.

2. A second defect is of a nature somewhat similar to the first : the

want of a compulsive power for the production of books and papers be-

longing to the parties. In the hands of third persons they can generally

be obtained by rule of court, or by adding a clause of requisition to the

writ of subpoena, which is then called a subpoena duces tecum. But, in mer-

cantile transactions especially, the sight of the party's own books is fre-

quently decisive ; as the day-book of a trader, where the transaction was
recently entered, as really understood at the time ; though subsequent

events may tempt him to give it a different colour. And, as this evidence

may be finally obtained, and produced on a trial at law, by the circuitous

course of filing a bill in equity, the want of an original power for the same
purposes in the courts of law is liable to the same observations as were

made on the preceding article (40), (41).

[*383] *3. Another want is that of powers to examine witnesses

abroad, and to receive their depositions in writing, where the wit-

nesses reside, and especially when the cause of action arises in a foreign

country. To which may be added the power of examining witnesses that

are aged, or going abroad, upon interrogatories de bene esse ; to be read in

evidence if the trial should be deferred till after their death or departure,

but otherwise to be totally suppressed. Both these are now very frequent-

ly effected by mutual consent, if the parties are open and candid ; and

they may also be done indirectly at any time, through the channel of a

court of equity ; but such a practice has never yet been directly adopted (y)

as the rule of a court of law (42). Yet where the cause of action arises

in India, and a suit is brought thereupon in any of the king's courts at

Westminster, the court may issue a commission to examine witnesses

upon the spot, and transmit the depositions to England (z) (43).

4. The administration of justice should not only be chaste, but should

not even be suspected. A jury coming from the neighbourhood has in

some respects a great advantage ; but is often liable to strong objections
;

especially in small jurisdictions, as in cities which are counties of them-

(y) See page 75. {z) Stat. 13 Geo. Ill, c. 63.

(40) Where one party is in possession of to compel the production and discovery of

papers or any species of written evidence ma- books, papers, and documents, in possession

tesrial to the other, if notice is given him to of a party. (2 R. S. 199, i) 21. Act. Feb. 8,

produce them at the trial, upon his refusal co- 1830.)

pies of them will be admitted ; or if no copy (42) A court can, in effect, compel the

has been made, parol evidence of their con- plaintiff to consent to have a witness going

tents will be received. The court and jury abroad examined upon interroga^ries, or to

presume in favour of such evidence ; because, have an absent witness examined under a

if it were not agreeable to the strict truth, it commission, by the power the judges have of

would be corrected by the production of the putting off the trial.

originals. There is no difference with respect (43) In New-York, witnesses abroad, or go-

to this species of evidence between criminal ing abroad, may be examined. (2 R. S. 391.

and civil cases. 2 T. R. 201. 373.) So also testimony may be taken condi.

(41) In New-York, the Supreme Court, or tionally when it is expected that a suit will b^

the Superior Court of the city of New-York, or brought. (Id. 398, <5> 33.)

the Common Pleas of the city, may ;nake rules
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selves, and such where assises are but seldom holden ; or where the ques-

tion in dispute has an extensive local tendency ; where a cry has been

raised, and the passions of a multitude been inflamed ; or where one of

the parties is popular, and the other a stranger or obnoxious. It is true

that, if a whole county is interested in the question to be tried, the trial by

the rule of law (a) must be in some adjoining county ; but, as there may
be a strict interest so minute as not to occasion any bias, so there may be

the strongest bias without any pecuniary interest. In all these cas«s, to

summon a jury, labouring under local prejudices, is laying a

snare for their consciences : and, though *they should have vir- [*384]

tue and vigour of mind sufficient to keep them upright, the par-

ties will grow suspicious, and resort under various pretences to another

mode of trial. The courts of law will therefor© in transitory actions very

often change the venue, or county wherein the cause is to be tried (b) : but

in local actions, though they sometimes do it indirectly and by mutual con-

sent, yet to effect it directly and absolutely, the parties are driven to a

court of equity ; where, upon making out a proper case, it is done upon
the ground of being necessary to a fair, impartial, and satisfactory

trial (c) (44).

The locality of trial required by the common law seems a consequence

of the ancient locality of jurisdiction. All over the world, actions transi-

tory follow the person of the defendant, territorial suits must be discussed

in the territorial tribunal. I may sue a Frenchman here for a debt con-

tracted abroad ; but lands lying in France must be sued for there, and

English lands must be sued for in the kingdom of England. Formerly

they were usually demanded only in the court-baron of the manor, where
the steward could summon no jurors but such as were the tenants of the

lord. When the cause was removed to the hundred court (as seems to

have been the course in the Saxon times) (d), the lord of the hundred had
a farther power, to convoke the inhabitants of different vills to form a jurj'

:

obsemng probably always to intermix among them a stated number of

tenants of that manor wherein the dispute arose. When afterwards it

came to the county-court, the great tribunal of Saxon justice, the sheriff

had wid»r authority, and could impanel a jury from the men of his county

at large : but was obliged (as a mark of the original locality of the cause)

to return a competent number of hundredors ; omiting the inferior dis-

tinction, if indeed it ever existed. And when at length, after the con-

quest, the king's justiciars drew the cognizance of the cause from
the •county-court, though they could have summoned a jury [•SSS]

from any part of the kingdom, yet they chose to take the cause
as they found it, with all its local appendages ; triable by a stated number
of hundredors, mixed with other freeholders of the county. The restric-

tion as to hundredors hath gradually worn away, and at length entirely

vanished {e)
; that of counties still remains, for many beneficial purposes :

but, as the king's courts have a jurisdiction co-extensive with the king-

dom, there surely can be no impropriety in sometimes departing from the

general rule, when the great ends of justfce warrant and require an excep-
tion.

(a) Stia. 177. in the cause between the duke of Devonshire and
(*) See pege »4. the miners of the county of Derby, A. D. 17M.
(c) This, among a number ofother instances, waa (d) LL. Edw. Conf. c. 32. Wilk. 203.

thecaseof the issues directed by the house of lords (e) See page 360.
'

(44) This may now be doue in a court of law. Tidd, 8 ed. 655.
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I have ventured to mark these defects, that the just panegyric, which
I have given on the trial by jury, might appear to be the result of sober

reflection, and not of enthusiasm or prejudice. But should they, after all,

continue unremedied and unsupplied, still (with all its imperfections) I trust

that this mode of decision will be found the best criterion, for investigat-

ing the truth of facts, that was ever established in any country.

CHAPTER XXIV.

OF JUDGMENT AND ITS INCIDENTS.

In the present chapter we are to consider the transactions in a cause,

next immediately subsequent to arguing the demurrer, or trial of the

issue.

If the issue be an issue of fact ; and, upon trial by any of the methods

mentioned in the two preceding chapters, it be found for either the plaintiff

or defendant, or specially; or if the plaintiff makes default, or is nonsuit

;

or whatever, in short, is done subsequent to the joining of issue and

awarding the trial, it is entered on record, and is called a postea (a) (1 ). The
substance of which is, that j90^^ea, afterwards, the said plaintiff and defend-

ant appeared by their attorneys at the place of trial ; and a jury, being

sworn, found such a verdict; or, that the plaintiff', after the jury sworn,

(a) Append. No. II. ^ 6.

(1) As to the postea in general, see Tidd,

8th ed. 931 to 934. The verdict is entered on
the back of the record oi nisi prius, which en-

try, from the Latin word it began with, is

called the postea. When the cause is tried in

the king's bench in London or Middlesex, the

record is delivered to the attorney of the suc-

cessful party ; and he afterwards indorses the

postea from the associate's minute on the

panel ; but in country causes the associate

keeps the record, till the next term ; and then

delivers it with the postea indorsed to the par-

ty obtaining the verdict. f The practice is

in some respects different in the common
pleas, where in town causes also, the record

remains with the associate till the quarto die

post of the return of the habeas corpora jura-

torum, who indorses the postea upon the re-

cord ; but by a recent order it is not to be de-

livered till the morning of the fifth day of the

term. See 1 Brod. & B. 298. 3 Moore, 643.

If the postea be lost, a new one may, in some
cases, be made out from the record above and
the associate's notes, 2 Stra. 1264 ; if wrong,

it may be amended by the plea roll, 1 Ld.
Raym. 133; by the memory or notes of the

judge, Cro. Car. 338. Bui. N. P. 320. 2
Stra. 1197. 6 T. R. 694. 1 Bar. & Aid. 161.

2 Cha. R. 352 ; or the notes of the associate or

clerk of assize, 2 Chitty R. 352. 1 Bos. &
Pul. 329. The application to amend by the

t In New-York, the record is immediately successful party, with a certified copy of the

after verdict handed over by the clerk to the minutes of the tried. (2 R. S. 422, <^ 72.)

judge's notes must be made to the judge who
tried the cause. 1 Chitty R. 283. The court

will not alter a verdict, unless it appear on the

face of it that the alteration would be accord-

ing to the intention of the jury, 1 H. Bla. 78

;

but not after a considerable lapse of time, to

increase damages, although the jury join in

an afiidavit stating their intention to have been
to give the increased sum, and thought they

had in effect done so, 2 T. R. 281. sed vide 1

Burr. 383. where a verdict was rectified^ which
had been mistakenly delivered by the fore-

man. Where the jury having found the treble

value in an action of debt on the statute for

not setting out tithes, on a writ of inquiry, the

inquisition was amended by the insertion of
nominal damages. 1 Bing. R. 182. In an ac-

tion by one defendant in assumpsit against a
co-defendant for contribution, the postea is

evidence to prove the amount of the damages.
2 Stark. R. 364 ; see 9 Price 359. Tidd, 8 ed.

932, 3. The production of the postea is not
sufiicient evidence of a judgment ; a copy of

the judgment founded thereon must also be

produced. Bui. N. P. 234. Willes, 367. But
the nisi prius record, with the postea indorsed,

is sufficient to prove that the cause came on to

be tried, 1 Stra. 162. Willes, 368 ; or the day

of trial. 6 Esp. R. 80. 83 ; see 9 Price, 359.

Tidd, 8th ed. 977.
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tnjuU' ilerault, and did not prosecute his suit ; or, as tho case may happen.

This is added to the roll, which is now returned to the court from which it

was sent ; and the history of the cause, from the time it was carried out,

is thus continued hy the postea.

Next follows, sixthly^ the judgment of the court upon what has previ-

ously passed ; both the matter of law and matter of fact being

now fully weighed and adjusted. Judgment 'may however for [•387]

certain causes be stispcndcd, or finally arrested : for it cannot be

entered till the next term after trial had, and that upon notice to the other

party. So that if any defect of justice happened at the trial, by surprise,

inadvertence, or misconduct, the party may have relief in the court above,

by obtaining a new trial ; or if, notwithstanding the issue of fact be regu-

larly decided, it appears that the complaint was either not actionable in

itself, or not made with sufficient precision and accuracy, the party may
supersede it by arresting or staying the judgment.

1. Causes of suspending the judgment, by granting a new trial (2), are at

present wholly extrinsic, arising from matter foreign to, or dehorsihe record.

Of this sort are want of notice of trial ; or any flagrant misbehaviour of

201. 5 Taunt. 537. 1 ChittyR. 265. (a) unless
the trial is to settle a right of a permanent
nature. lb. In all these cases, if the verdict

be agreeable to equity and iuslico, the court
will not grant a new trial, though there may
have been an error in the admission or rejec-

tion of evidence, or in the direction of the

judge, if it appear to the court on the whole
matter disclosed by the report that the verdict

ought to be confirmed. 4 T. R. 468.

A new trial cannot be granted in civil cases
at the instance of one of several defendants,

12 Mod. 275. 2 Stra. 814 ; nor for a part only
of the cause of action. 2 Burr. 1224 .3 Wils.
47. But there may be cases in which the new
trial is restricted to a particular part of the re^

cord, as if the judge give leave to move on one
part or point only, on a stipulation that coun-
sel shall not move for any thing else ; or if the

court think injustice may be done by setting

the whole matter at large again, they may re-

strict the second trial to certain particular

points. 4 Taunt. 556.

In criminal cases no new trial can be grant-

ed where the defendant has been acquitted. 6
East, 315. 4 M. & S. 337. 1 B. & A. 64.

Where several defendants are tried at the
same time for a misdemeanor, and some are
acquitted, and others convicted, the court may
grant a new trial to those convicted, if they

think the conviction improper. 6 Ea«t, 519. See
further on this subject, Tidd, 8th ed. 934. !n
civil cases a motion for a new trial cannot be
made after an unsuccessful motion in arrest of
judgment. 4 Bar, & Cres. 160. The grant-

ing of a new trial is either without or upon
payment of the costs of the former trial ; or
such costs are directed to abide the event of

(2) As to new trials in general, see Tidd,
8th ed. 934 to 949. When there are two con-

trar>- verdicts, it is not of course, but in the

discretion of the court, to grant a new trial. 2
Bla. R. 963. In an inferior court it is said a
new trial cannot be had, upon the merits, but

only for irregularity, 1 Salk. 201. 2 Salk. 650.

1 Stra. 113. 499. 1 Burr. 572. Doug. 380. 2
Chitty's R. 250 ; but it may set aside a regular

interlocutory judgment to let in a trial of the

merits. 1 Burr. 571. The principal grounds
for setting aside a verdict or nonsuit, and
granting a new trial, besides those mentioned
in the text, are—Ist. The discovery of new
and material evidence since the trial, 2 Bla.

Rep. 955. 2dly. If the witnesses, on whose
testimony the verdict was obtained, have been
since convicted of perjury in giving their evi-

dence, M. 22. Geo. 3. K . B ; or if probable

ground be laid to induce the court to believe

that the witnesses are perjured, they will stay

the proceedings on the finding of a bill of in-

dictment against them for perjury, till the in-

dictment is tried, ib. ; but the circumstance of

an indictment for perjury having been found
against a witness, is no ground of motion for

nnw trial. 4 M. <fcS. 140. 8 Taunt. 182. 3dly.
r ve damages, indicating passion or

the jury. 1 Stra. 692. 1 Burr.
• IS. 18. 2 Bl. Rep. 929. Cowp.
2;U). u T. R. 257. 7ib. 529. 11 East, 23.

It is not usual to grant a new trial for small-
ness of damages, 2 Salk. 647. 2 Stra. 940.

Doug. 509. Barnes, 455, 6 ; in which latter

case it is said, if the (lemand is certain, as on
a promissory note, the court will set aside a
verdict for too small damages, but not where
t/i' il im.'i.'f's arr uncertain. Lastly, it is a ge-

rant a new trial, except for
' the judge, 4 T. R. 753. 5

i„. .:,. i, i^.u.i, .116. (b). 1 Marsh. 555; or
where a point has l)cen saved at the trial, 1

B.&P. .118; in a penal, 2 Stra. 809. 10 East,
•.ir)M. 4 M .V S :i:i^. -j. Ciutty K 2r.i -. hard
ortnll:;i- .irtiMn, J Saik. ii:.:i.

'
:< Finrr 1.106;

and an action is coii-sidert'd trilling m this re-

«pect, when the nun to be reoorered is tiader

the suit. The general rule seems to be, that

if the new trial be granted forme mislxjhaviour,

of the jury, or the misdirection of the iudge,
the costs are not required to b« paid by me
party applying for a now trial ; but where the

mere error of the jury, or the discovery of

fresh evidence is the ground, the costs munt
be paid by the party moving to set aside the

former rerdict. See Tidd, 8th ed. 045.
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the party prevailing towards the jury, which may have influenced then'

Verdict ; or any gross misbehaviour of the jury among themselves : alsO

if it appears by the judges report, certified by the court, that the jury

have brought in a verdict without or contrary to evidence, so that he is

reasonably dissatisfied therewith (b) ; or if they have given exorbitant

damages (c) ; or if the judge himself has misdirected the jury, so that

they found an imjustifiable verdict : for these, and other reasons of the

like kind, it is the practice of the court to award a new, or second, trial.

But if two juries agree in the same or a similar verdict, a third trial is

seldom awarded (d) : for the law will not readily suppose, that the verdict

of any one subsequent jury can countervail the oaths of the two preceding

ones.

The exertion of these superintendent powers of the king's courts, in

setting aside the verdict of a jury and granting a new trial, on account of

misbehaviour in the jurors, is of a date extremely ancient. There are in--

stances, in the year-books of the reigns of Edward III. (e), Henry IV. (/),
•^ and Henry VII. (g), of judgments being stayed (even after a trial

[*388] at bar) and *new venire's awarded, because the jury had eat and
drank without consent of the judge, and because the plaintiff had

privately given a paper to a juryman before he was sworn. And upon
these the chief justice, Glynn, in 1655, grounded the first precedent that

is reported in our books {h) for granting a new trial upon account of ex-

cessive damages given by the jury : apprehending with reason, that noto-*

rious partiality in the jurors was a principal species of misbehaviour. A
few years before, a practice took rise in the common pleas (i), of granting

new trials upon the mere certificate of the judge (unfortified by any report

of the evidence), that the verdict had passed against his opinion ; though
chief justice Rolle (who allowed of new trials in case of misbehaviour,

surprise, or fraud, or if the verdict was notoriously contrary to evidence)

(k) refused to adopt that practice in the court of king's bench. And at

that time it was clearly held for law (/), that whatever matter was of force

to avoid a verdict, ought to be returned upon the postea, and not merely
surmised by the court ; lest posterity should wonder why a new venire

was awarded, without any sufficient reason appearing upon the record.

But very early in the reign of Charles the Second new trials were granted

upon affidavits {m) ; and the former strictness of the courts of law, in re-

spect of new trials, having driven many parties into courts of equity to be
relieved from oppressive verdicts, they are now more liberal in granting

them : the maxim at present adopted being this, that (in all cases of mo-
ment) where justice is not done upon one trial, the injured party is entitled

to another (n).

Formerly the principal remedy, for reversal of a verdict unduly given,

was by writ of attaint; of which we shall speak in the next chapter, and
which is at least as old as the institution of the grand assise by Henry

II. (o), in lieu of the Norman trial by battel. Such a sanction

[*389] was probably thought *necessary, when instead of appealing to

Providence for the decision of a dubious right, it was referred to

(b) Law of nisiprius, 303, 304. (k) I Sid. 235. Styl. pract. Reg. 310, 311. edit.

(c) Comb. »7. 1657.
(d) 6 Mod. 22. Salk. 649. (l) Cro. El. 616. Palm. 325. 1 Brownl. 207.

(c) 24 Edw. III. 24. Bro. Abr. t. verdite, 17. (m) 1 Sid. 235. 2 Lev. 140.

(/) 11 Hen. IV. 18. Bro. Abr. t. enquest, 7*. (n) 4 Burr. 395.

ig) 14 Hen. VII. 1 Bro. Abr. t. verdite, 18. (o) Ipsi regali institutioni eleganter inserta.

(h) styl. 466. (Glanv. I. 2, c. 19.)
(t) IHd. 238.
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iW oaih of fallible or porhnpj? corniptcd mm. Our ancMtors saw, that a

jury might give an erroneous verdict; and, if they did, that it ought not

finally to conclude the question in tht; first instance : but the remedy^

which they provided, shews the ignorance and ferocity of the times, and

the simplicity of the points tlicn usually litigated in the courts of justice.

They supposed that, the law beihg told to the jury by the judge, the proof

of fact must be always so clear, that, if they found a wrong verdict, they

must be wilfully and corruptly perjured. Whereas a juror may find a just

verdict from unrighteous motives, which can only be known to the great

searcher of hearts : and he may, on the contrary, find a verdict very

manifestly wrong, without any bad motive at all ; from inexperience in

business, incapacity, misapprehension, inattention to circumstances, and a

thousand other innocent causes. But such a remedy as this laid the, in-

jured party under an insuperable hardsliip^ by making a, conviction of the

jurors for perjury the condition of his redress.

The judges saw this; and therefore very early, even upon writs of

assise, they devised a great variety of distinctions ; by which an attaint

might be avoided, and the verdict set to rights in a more temperate and
dispassionate method (/>). Thus if excessive damages were given, they

were moderated by the discretion of the justices (q). And if, either in

that, or in any other instance, justice was not completely done, through

the error of either the judge or the recognitors, it was remedied by certtfi'

rate of assise, which was neither more nor less than a second trial of the

.same cause by the same jury (r). And, in mixed or personal actions, as

trespass and the like (wherein no attaint originally lay), if the jury gave

a wrong verdict, the judges did not think themselves warranted thereby

to pronounce an iniquitous judgment ; but amended it, if possible,

by subsequent inquiries of their own ; and, if that *could not be, [*390]

they referred it to another examination (s). When afterwards

attaints, by several statutes, were more universally extended, the judges

frequently, even for the misbehaviour of jurymen, instead of prosecuting

the writ of attaint, awarded a second trial : and subsequent resolutionSj

for more than a century past, have so amplified the benefit of this remedy,

that the attaint is now as obsolete as the trial by battel which it succeeded*i

and we shall probably see the revival of the one as soon as the revival of

the other. And here I cannot but again admire (t) the wisdom of suflfer-

ing time to bring to perfection new remedi<3S, more easy and beneficial to the

subject ; which, by degrees, from the experience and approbation of the

people, supersede the necessity or desire of using or continuing the old.

If every verdict was final in the first instance, it would tend to destroy

this valuable method of trial, and would drive away all causes of conse-

quence to be decided according to the forms of the imperial law, upon de-
positions in writing; which might be reviewed in a course of appeal.

Causes of great importance, titles to land, and large questions of com-
mercial property, come often to be tried by a jury, merely upon the gene-
ral issue : where the facta are complicated and intricate, the evidence of

^eat length and variety, and sometimes contradicting each other ; and
where the nature of the dispute very frequently introduces nice questions

(p) Bract. 7. 4, tr. 5, c. 4. Jaciant pronunttationrm ; et idro sfqui non drbent

(q) Ibid. tr. 1, c. 19, * & eomm dtctumj ted tllud tmtndarc tenmtur per dili'

(r) Ibid. 1. 4, tr. 5, c. 8, ^ 1 P. N. B. 181. S Inst. gaUem ewmnationem. Si aulem dijudtcare netci»
*15. onl, recunendvm erit ad majus jmdiciumi. Bract, i.

(») St juratoret erraverimt, tt jn^ieiarii atom' 4, tr. 5, c. 4, ^ 2.
duwi eOram dictumJudicimn prommtiAveri»tJ faUam (() See pa^o S68.

Vol. IL 41
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and subtilties of law. Either party may be surprised by a piece of evU
dence, which (had he known of its production) he could have explained

or answered : or may be puzzled by a legal doubt, which a little recol'

lection would have solved. In the hurry of a trial the ablest judge may
mistake the law, and misdirect the jury : he may not be able so to state

and range the evidence as to lay it clearly before them, nor to take off the

artful impressions which have been made on their minds by learn-

[*391] ed and experienced advocates. The jury are to give their *opi-

nion instanter; that is, before they separate, eat, or drink. And
under these circumstances the most intelligent and best intentioned men
may bring in a verdict, which they themselves upon cool deliberation

would wish to reverse.

Next to doing right, the great object in the administration of public,

justice should be to give public satisfaction. If the verdict be liable to

many objections and doubts in the opinions of his counsel, or even in the

opinion of by-standers, no party would go away satisfied unless he had a
prospect of reviewing it. Such doubts would with him be decisive : he
would arraign the determination as manifestly unjust ; and abhor a tribu-

nal which he imagined had done him an injury without a possibility of re-

dress.

Granting a new trial, under proper regulations, cures all these inconve-

niences, and at the same time preserves entire and renders perfect thai

most excellent method of decision, which is the glory of the English law,

A new trial is a rehearing of the cause before another jury ; but with a»

little prejudice to either party, as if it had never been heard before. No
advantage is taken of the former verdict on the one side, or the rule of

court for awarding such second trial on the other : and the subsequent

verdict, though contrary to the first, imports no tittle of blame upon the

former jury ; who, had they possessed the same lights and advantages^

would probably have altered their own opinion. The parties come better

informed, the counsel better prepared, the law is more fully understood,

the judge is more master of the subject; and nothing is now tried but the

real merits of the case.

A sufficient ground must however be laid before the court, to satisfy

them that it is necessary to justice that the cause should be farther con-

sidered. If the matter be sucli, as did not or could not appear to the judge

who presided at nisi prius, it is disclosed to the court by affidavit: if it

arises from what passed at the trial, it is taken from the judge's informa-

tion; who usually makes a special and minute report of the

[*392] evidence. Counsel are heard on both sides to impeach *or esta-

blish the verdict, and the court give their reasons at large why a

new examination ought or ought not to be allowed. The true import of

the evidence is duly weighed, false colours are taken off, and all points of

law which arose at the trial are upon full deliberation clearly explained

and settled.

Nor do the courts lend too easy an ear to every application for a review

of the former verdict They must be satisfied, ihat there are strong pro-

bable grounds to suppose that the merits have not been fairly and fully

discussed, and that the decision is not agreeable to the justice and truth

of the case. A new trial is not granted, where the value is too inconsidera-

ble to merit a second examination. It is not granted upon nice and formal

objections, which do not go to the real merits. It is not granted in cases of
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striel right or svmmum jus, where the rigorous exaction of extreme legal

justice is hardly reconcileable to conscience. Nor is it granted where the

scales of evidence hang nearly equal : that which leans against the for-

mer verdict ought always very strongly to preponderate.

In granting such farther trial (which is matter of sound discretion) the

court has also an opportunity, which it seldom fails to improve, of supply-

ing those defects in this mode of trial which were stated in the preceding

chapter ; by laying the party applying under all such equitable terms, as

his antagonist shall desire and mutually offer to comply with : such as

the discovery of some facts upon oath ; the admission of others, not in-

tended to be litigated ; the production of deeds, books, and papers ; the

examination of witnesses, infirm or going beyond sea ; and the like. And
the delay and expense of this proceeding are so small and trifling, that it

seldom can be moved for to gain time or to gratify humour. The mo-
tion must be made within the first four days of the next succeeding

term (3), within wliich term it is usually heard and decided. And it is

worthy observation, how infinitely superior to all others the trial by jury

approves itself, even in the very mode of its revision. In every other

country of Europe, and in those of our own tribunals which con-

form themselves to the *process of the civil law, the parties are at [*393]
liberty, whenever they please, to appeal from day to day and
from court to court upon questions merely of fact ; which is a perpetual

source of obstinate chicane, delay, and expensive litigation (w). With us

no new trial is allowed, unless there be a manifest mistake, and the sub-

ject-matter be worthy of interposition. The party who thinks himself

aggrieved, may still, if he pleases, have recourse to his writ of attaint

after judgment ; in the course of the trial he may demur to the evidence,

or tender a bill of exceptions. And, if the first is totally laid aside, and
the other two very seldom put in practice, it is because long experience

has shewn, that a motion for a second trial is the shortest, cheapest, and
most effectual cure for all imperfections in the verdict ; whether they arise

from the mistakes of the parties themselves, of their counsel or attorneys,

or even of the judge or jury.

2. Arrests ofjudgment (4) arise from intrinsic causes, appearing upon the

(u) Not many years ago an appeal was brought in April 1749 ; the question being only on the pro-
to the house of lords from the court of session in perty in an ox, adjudged to be of the value of tliree

Scotland, in a cause between Napier and Macfar- guineas. No pique or spirit could have made such
lane. It was instituted in March 1745 ; and (after a cause, in the court of king's bench or common
many interlocutory orders and sentences below, pleas, have lasted a tenth of that time, or have
appealed from and reheard as far as the course of cost a twentieth part of the expense,
proceedings would admit) was finally determined

(3) In New-York, the motion, if founded on rest of judgment for any thing which he might
irregularity, must be made at the next term af- have pleaded in abatement.! 2 Bla. R. 1120.
ter the trial, or the delay be excused : if the Surplusage will not vitiate after verdict, as in
motion he founded on the merits, it would be an trover stating the possession of the goods in
enunv l<>n and heard in its regular or- plaintiff on the 3d of March, and the conver-
derc, .r. Rules Sup. Court, 47, &c. sion by defendant *' afterwards ro unf on rAr 1»<

(4) i

, s cannot move in arrest of o/ JVfarcA," it was held that afterwards might
judgment for any thing that is aided after ver- stand, and the other words be treated as sur-
dict at common law, or by the statute of plusaee. Cro. C. 428. The motion in arrest
amendments, or cured, as matter of form by of judgment, &c. may be made in the king's
the statute of jeofails. See 1 Saund. 228. n. bench at any time before judgment is given, 5
(1). It is a general rule that a verdict will aid T. R. 445. 2 Stra. 845. though a new trial

a title imperfectly set out, but not an imper- has been previously moved for. Doug. 745, 6.

feet title. 2 Burr. 1 159. 3 Wils. 275. 4 T. In the common pleas, the motion must bo made
R. 472. The defendant cannot move in ar- before or on the appearance day o( the return

t Contra, 1 Chitty's PI. 32, 33.
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face of the record. Of this kind are, first, where the declaration varies to-

tally from the original writ ; as where the writ is in debt or detinue, and
the plaintiff declares in an action on the case for an assumpsit : for, the

original writ out of chancery being the foundation and warrant of the

whole proceedings in the common pleas, if the declaration does not pursue
the nature of the writ, the court's authority totally fails. Also, secondly,

where the verdict materially differs from the pleadings and issue thereon ;

as if, in an action for words, it is laid in the declaration that the defendant

said, " the plaintiff «\§ a bankrupt ;" and the verdict finds specially that he
said, "the plaintiff w;^7/ he a bankrupt." Or, thirdly, if the case laid in the

declaration is not sufficient in point of law to found an action

[*394] upon. And this is an invariable *rule with regard to arrests

of judgment upon matter of law, " that whatever is alleged in ar-

rest of judgment must be such matter, as would upon demurrer have been
sufficient to overturn the action or plea." As if, on an action for slander

in calling the plaintiff a Jew, the defendant denies the words, and issue is

joined thereon ; now, if a verdict be found for the plaintiff, that the words
were actually spoken, whereby the fact is established, still the defendant

may move in arrest of judgment, that to call a man a Jew is not action-

able : and, if the court be of that opinion, the judgment shall be arrested,

and never entered for the plaintiff. But the rule will not hold e converso,

"that every thing that may be alleged as cause of demurrer will be good in

arrest of judgment ;" for if a declaration or plea omits to state some par-

ticular circumstance, without proving of which, at the trial, it is impossible

to support the action or defence, this omission shall be aided by a verdict.

As if, in an action of trespass, the declaration doth not allege that the tres-

pass was committed on any certain day (w) ; or if the defendant justi-

fies, by prescribing for a right of common for his cattle, and does not plead

that his cattle were levant and couchant on the land {x) (5) ; though either of

these defects might be good cause to demur to the declaration or plea, yet

if the adverse party omits to take advantage of such omission in due time,

but takes issue, and has a verdict against him, these exceptions cannot af-

ter verdict be moved in arrest of judgment. For the verdict ascertains

those facts, which before from the inaccuracy of the pleadings might be

dubious ; since the law will not suppose, that a jury under the inspection

of a judge, would find a verdict for the plaintiff or defendant, unless he

had proved those circumstances, without which his general allegation is

defective (y). Exceptions, therefore, that are moved in arrest of judg-

ment, must be much more material and glaring than such as will main-

tain a demurrer : or, in other words, many inaccuracies and omissions,

which would be fatal, if early observed, are cured by a subsequent verdict

;

and not suffered, in the last stage of a cause, to unravel the whole

[*395] proceedings. *But if the thing omitted be essential to the action

or defence, as if the plaintiff does not merely state his title in a de-

(w) Carth. 389. (y) 1 Mod. 292.

{x) Cro. Jac. 44.

of the habeas corpora juratorum. Barnes, 445. of mistake of the form of action, or otherwise,

In the exchequer, the motion must be made the plaintiff is at liberty to proceed de novo in

•within the first four days of the next term a fresh action. 1 Mod. 207. Vin. Ab. tit. Judg-

after the trial, and it may be made after an un- ment, Q. 4. Bla. R. 831. Each party pays

successful motion for a new trial. See Man- his own costs upon the judgment being arrcst-.

ning's Ex. Prac. 353. Tidd, 960, 1 ; but see 7 ed. Cowp. 407.

Price, 566. (5) See, however, 1 Saund. 228, note L
If the judgment be arrested in consequence
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fective manner, but sets forth a title that is totally defectivfi in itself (z), or if

to au action of debt tho defendant pleads jwt guilty instead of nil debet {a),

these cannot be cured by a verdict for the plaintiff in the first case, or for

the defendant in the second.

If, by the misconduct or inadvertence of the pleaders (6), the issue be
joined on a fact totally immaterial, or insufficient to determine the right, so

that the court upon the finding cannot know for whom judgment ought

to be given ; as if, in an action on the case in assumpsit against an execu-

tor, he pleads that he himself (instead of the testator) made no such pro-

mise {b): or if, in an action of debt on bond conditioned to pay money on

or before a certain day, the defendant pleads payment on the day (c)

;

(which issue, if found for the plaintiff, would be inconclusive, as the money
might have been paid before ;) in these cases the court will after verdict

award a repleader quod partes replacitent ; unless it appears from the

whole record that nothing material can possibly be pleaded in any shape

whatsoever, and then a repleader would be fniitless (d). And, whenever
a repleader is granted, the pleadings must begin de novo at that stage of

them, whether it be the plea, replication, or rejoinder, ^c. wherein there

appears to have been the first defect, or deviation from the regular course (e).

If judgment is not by some of these mccins arrested within the first four

days of the next term after the trial, it is then to be entered on the roll or

record (7). Judgments are the sentence of the law, pronounced by the

court upon the matter contained in the record ; and are of four sorts.

First, where the facts are confessed by the parties, and the law determin-

ed by the court ; as in case of judgment upon demurrer : secondly, where
the law is admitted by the parties, and the facts disputed ; as in

case of judgment on a verdict : thirdly, where *both the fact and [*396]
the law arising thereon are admitted by the defendant ; which is

the case of judgments hy confession or default: or, lastly, where the plain-

tiff is convinced that either fact, or law, or both, are insufficient to support

his action, and therefore abandons or withdraws his prosecution ; which
is the case in judgments upon a nonsuit or retraocit.

The judgment, though pronounced or awarded by the judges, is not

their determination or sentence, but the determination and sentence of the

law. It is the conclusion that naturally and regularly follows from the

premises of law and fact, which stands thus : against him, who hath rode

over my corn, I may recover damages by law : but A hath rode over my
(«) Salk. 305. (c) Stra. 994.
(a) Cro. EUz. T78. (d) 4 Burr. 301, 302.

(6) 2 Ventr. 190. (c) Raym. 458. Salk. 579.

(6) The following rules have been laid down 5thly. That a repleader cannot be awarded
on thi« subject : A repleader ought never to be after a default at nisi prius ; to which may be

allowed till trial, because the fault of the is- added, that it can never be awarded after a
sue m&j be helped after the verdict by the sta- demurrer or writ of error, but only after issue

tute of'^ jeofails. 2dly. If a repleader be de- joined. 3 Salk. 306. Nor where the court

nied, where it should be eranted, or granted can give judgment on the whole record,

where it should be denied, it is error. 3dly. Willes, 532 ; and it is not grantable in favour

The judgment of repleader is general, and the of the person who made the first fault in

parlies must begin again at the first fault pleading. Doug. 396 ; see 2 Saund. 319. b.

which occasioned the immaterial issue. 1 (7) If a verdict is taken generally, with en-

Lord Ravm. 169. Thns if tlip derlaration be tire damages, judgment may be arrested if any-

ill, and the h;.
' ' " Mic one count in the declaration is bad; but if

parlies mus; We there is a general verdict of guilty upon an in-

goodandth* !• 'n. dictment consisting of several counts, and any

3 K«b. 664. 4l'hly. No costs are allowed on one count is good, that is held to b« sufficient.

•ithcr side. 6 T. R. 131. 2 B. & P. 376. Doug. 730.
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corn ; therefore I shall recover damages against A. If the major propo-

sition be denied, this is a demurrer in law : if the minor, it is then an issue

of fact : but if both be confessed (or determined) to be right, the conclu-

sion or judgment of the court cannot but follow. Which judgment or

conclusion depends not therefore on the arbitrary caprice of the judge, but

on the settled and invariable principles of justice. The judgment, in short,

is the remedy prescribed by law for the redress of injuries ; and the suit or

action is the vehicle or means of administering it. What that remedy
may be, is indeed the result of deliberation and study to point out, and
therefore the style of the judgment is, not that it is decreed or resolved by
the oourt, for then the judgment might appear to be their own ; but, " it

is considered,^^ consideratum est per curiam, that the plaintiff do recover his

damages, his debt, his possession, and the like : which implies that the

judgment is none of their own ; but the act of law, pronounced and de-

clared by the court, after due deliberation and inquiry.

All these species of judgments are either interlocutory or final. Interlo-

cutory judgments are such as are given in the middle of a cause, upon
some plea, proceeding, or default, which is only intermediate, and does not

finally determine or complete the suit. Of this nature are all judgments

for the plaintiff upon pleas in abatement of the suit or action : in

[*397] *which it is considered by the court, that the defendant do answer
over, respondeat ouster ; that is, put in a more substantial plea (f).

It is easy to observe, that the judgment here given is not final, but merely

interlocutory ; for there are afterwards farther proceedings to be had, when
the defendant has put in a better answer.

But the interlocutory judgments, most usually spoken of, are those in-

complete judgments, whereby the right of the plaintiff is indeed establish-

ed, but the quantum of damages sustained by him is not ascertained : which
is a matter that cannot be done without the intervention of a jury. As
by the old Gothic constitution the cause was not completely finished, till

the nembda or jurors were called in " ad executionem decretorum judicii, ad

aestimationem pretii, damni, lucri, 6fc. (^)" This can only happen where
the plaintiff recovers ; for, when judgment is given for the defendant, it is

always complete as well as final. And this happens, in the first place,

where the defendant suffers judgment to go against him by default, or

nihil dicit ; as if he puts in no plea at all to the plaintiff's declaration : by
confession or cognovit actionem, where he acknowledges the plaintiff's de-

mand to be just : or by non sum informatus, when the defendant's attorney

declares he has no instructions to say anything in answer to the plaintiff,

or in defence of his client ; which is a species of judgment by default. If

these, or any of them, happen in actions where the specific thing sued for

is recovered, as in actions of debt for a sum certain, the judgment is ab-

solutely complete. And therefore it is very usual, in order to strengthen

a creditor's security, for the debtor to execute a warrant of attorney to

some attorney named by the creditor, empowering him to confess a judg-

ment by either of the ways just now mentioned (by nihil dicit, cognovit ac-

tionem, or non sum informatus) in an action of debt to be brought by the

creditor against the debtor for the specific sum due : which judgment,

when confessed, is absolutely complete and binding
;
provided the same

(as is also required in all other judgments) be regularly docquettedy

[*398] that is, abstracted and entered in a book, *according to the di-

(/) 2 Saund, 30. {g) Stiernhook, dejure Goth. 1. 1, c 4.
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rections of statute 4 <fc 5 W. & M. c. 20. But, where damages arc to

be recovered, a jury must bo called in to assess them ; unless the de-

fendant, to save damages, will confess the whole charges laid in the decla-

ration : otherwise the entry of the judgment is, *' that the plaintiff ought

to recover his damages (indofinitcly), but because the court know not

.what damages the said plaintiff hath sustained, therefore the sheriff is

commanded, that by the oaths of twelve honest and lawful men he in-

quire into the said damages, and return such inquisition into court." This
process is called a writ of inquiry: in the execution of wliich the sheriff

sits as judge, and tries by a jury, subject to nearly the same laws and
conditions as the trial by jury at nisi prius, what damages the plaintiff

hath really sustained ; and when their verdict is given, which must assess

some damages, the sheriff returns the inquisition, which is entered upon
the roll in manner of a postca; and thereupon it is considered, that the

plaintiff do recover the exact sum of the damages so assessed. In like

manner, when a demurrer is determined for the plaintiff upon an action

wherein damages are recovered, the judgment is also incomplete, without

the aid of a writ of inquiry (8).

Final judgments are such as at once put an end to the action, by de-

claring that the plaintiff has either entitled himself, or has not, to recover

(8) It has been said, by C. J. Wilmot, that
" this is an inquest of office to inform the con-

science of the court, who, if they please, may
themselves assess the damages." 3 Wils. 62.

Hence a practice is now established in the

courts of king's bench and common pleas, in

actions where judgment is recovered by de-

fault upon a bill of exchange or a prothissory

note, to refer it to the master or prothonotary

to ascertain what is due for principal, interest,

and costs, whose report supersedes the neces-

sity of a writ of inquiry. • 4 T. R. 275. 1 H.
Bl. 541. And this practice is now adopted by
the court of exchequer. 4 Price, i34 ; see
further, Tidd, 8 ed. 817, 8, 9.t In cases
of difficulty and importance, the court will

give leave to have the writ of inquiry execut-

ed before a judge at sittings or nisi prius ; and
then the judge acts only as an assistant to the

sherilT. The number of the jurors sworn
upon this inouest need not be confined to

twelve ; for when a writ of inquiry was exe-

cuted at the bar of the court of king's bench,
in an action of scandalum magnatum, brought
by the duke of York (afterwards James the
Second) against Titus Gates, who had called
him a traitor; fifteen were sworn upon the
jury, who gave all the damages laid in the de-
claration, viz. 100,000/. In that ca^e the she-
riffs of Middlesex sat in court, covered, at
the table below the judges. 3 St. Tr. 987.
Before the 8 & 9 W. III. c. 11. the penalty

in a bond for the performance of covenants,
became forfeited upon a single breach thereof.

But now by the 8th section of that statute,

though the plaintiff is permitted to enter up
judgment for the whole penalty, it can only

stand as a security for the damages actually
sustained. The plaintiff must then proceed
by suggesting breaches on the roll, of which
it is usual to give a copy to the defendant,
with notice of inquiry for the sittings or assi-
ses ; and the damages are assessed upon the
writ in the usual w ay by a jury ; and upon
payment of them, execution upon the judg-
ment entered up is stayed, the judgment itself

remaining as a security against further breach-
es. See Tidd, 8 ed. 632. This statute does
not extend to a bond conditioned for the pay-
ment of a sum certain at a day certain, as a
post obit bond, 2 B. & C. 82 ; nor a common
money bond, 4 Ann. e. 16. s. 13. 1 Saund. 58 ;

nor a warrant of attorney payable by instal-

ments, 3 Taunt. 74. 5 Taunt. 264 ; though a
bond be also given, 2 Taunt. 195 ; nor to a
bail-bond, 2 B. & P. 446 ; nor a petitioning
creditor's bond. 3 East, 22. 7 T. R. 300,
But all other bonds, either for payment of mo-
ney by instabnents, or of annuities, or for the
performance of any covenants or agreements,
are within the statute. See 8 T. R. 186. 6
East, 550. 2 Saund. 187. n. (c). 3 M. & S.
156. 1 Chitty on PI. 507, where the parties
in a bond agree that the sum mentionea to be
paid on a breach of any of its covenants, shall
be taken to be, and be considered as, stipulat'

ed damages, the case is not then ^^ ithin the sta-

tute, and the whole sum becomes at once
payable, according to the terms of the agree-
ment ; for, where the precise sum is the ascer-
tained damage, the jury are confined to it.

See 4 Burr. 2225. 2 B. «Sc P. 346. 1 Camp.
78. 2T. R. 32. Holt Rep. 43.

t In New-York, if the declaration set forth price, or if it be on a bail-bond where the ori-
a written contract for the absolute payment of ginal suit contained such declaration, the
money, or on a promissory note, bill of ex- clerk may assess the damages. (2 R. S. 356,
change, or draft, or for the payment of a sum ^1,2: 358, 6 10.) For the act corresponding
certain though payable m specific articles, or to 8 6: 9 W. III. c. 11. see 2 R. S. 378, ^ 5,
for the delivery of specific aiticles at a fixed dec.
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the remedy he sues for. In which case, if the judgment be for the plalti^

tiff, it is also considered that the defendant be either amerced, for his wilful

delay of justice in not immediately obeying the king's writ by rendering
the plaintiff his due (A) ; or be taken up, capiatur, till he pays a fine to the

king for the public misdemesnor which is coupled with the private injury,

in all cases of force {i), of falsehood in denying his own deed {k), or un-
justly claiming property in replevin, or of contempt by disobeying the com-
mand of the king's writ or the express prohibition of any statute (l). But
now in case of trespass, ejectment, assault, and false imprisonment, it is

provided by the statute 5 & 6 W. & M. c. 12. that no writ of capias shall

issue for this fine, nor any fine be paid ; but the plaintiff shall pay 6^. 8d.

to the proper officer, and be allowed it against the defendant among his

other costs. And therefore upon such judgments in the common pleas

they used to enter that the fine was remitted, and now in both

[*399] courts they take no notice of any fine or capias at all {m). *But
if judgment be for the defendant, then in case of fraud and deceit

to the court, or malicious or vexatious suits, the plaintiff may also be
fined (n) ; but in most cases it is only considered, that he and his pledges

of prosecuting be (nominally) amerced for his false claim, profalso clamore

suo, and that the defendant may go thereof without a day, eat inde sine die^

that is, without any farther continuance or adjournment ; the king's writ,

commanding his attendance, being now fully satisfied, and his innocence

publicly cleared (o) (10).

Thus much for judgments ; to which costs are a necessary appendage
;

it being now as well the maxim of ours as of the civil law, that ^^victus

victori in expensis condemnandus est (ja):" though the common law did not

professedly allow any, the amercement of the vanquished party being his

only punishment. The first statute which gave costs, eo nomine, to the

demandant in a real action was the statute of Gloucester, 6 Ed\V. I. c. 1,

{h) SRep. 40. 61.

(i) 8 Rep. 59. 11 Rep. 43. 5 Mod. 285. See Ap-
pend. No. II. ^ 4.

(k) F. N. B. 121. Co. Litt. 131. 8 Rep. 60. 1

Roll. Abr. 219. Lill. Entr. 379. C, B. Hil. 4 Ann.
rot. 430.

{I) 8 Rep. 60.

(m) Salk 54. Carth. 390.-

(n) 8 Rep. 59, 60.

(0) Append. No. III. ^ 6.

(p) Cod. 3. 1. 13.

(10) At common law the death of a sole

plaintifF or sole defendant at any time before

final judgment abated the suit, but now, by
17 Car. II. c. 8. where either party dies be-

tween verdict and judgment, it may still be

entered up within two terms after the verdict.

This statute does not apply where either party

dies after interlocutory judgment, and before

the return of the inquiry. 4 Taunt. 884.

There must be a scire facias to revive the

judgment thus entered up, before execution.

1 Wils. 302. By the 8 & 9 W. III. c. 11. the

casus omissus in the statute of Charles II. is

supplied. It provides that in case of either

party dying between interlocutory and final

judgment in any action which might have

been maintained by or against the personal re-

presentative of the party dying ; or in case of

one or more of the plaintiflfs or defendants dy-

ing, in an action, the cause of which would by

law survive to the survivors, the action shall

not abate by reason thereof, but the death

being suggested on the record, the action shall

proceed. The death of either party in the in-

terval of hearing and deciding upoa motions

in arrest of judgment, special verdicts, and the
like, does not deprive the party of the right to

enter up judgment, though the delay thus oc-
casioned by the court may exceed two terms
after verdict. See Tidd, 8 ed. 966, 7, 1168,
9. It has been held, that if the party die aftey

the assises begin, though before the trial of the
cause, it is within the statute, which, being
remedial, must be construed favourably, and
the assises being considered but as one day in
law. 1 Salk. 8. 7 T. R. 31 ; see 2 Ld. Raym,
1415. n. But in the common pleas, a verdict

and judgment were set aside where the de-
fendant died the night before trJal at the sit-

tings in term. 3 B. & P. 549. And where
the verdict has been taken subject to a refe-

rence, the dealh of a party before an award,
revokes the authority of the arbitrator. 1

Marsh, 366. 2 B. & A. 394. 2 Chitty R. 432,

The same law prevails in New-York, (2 R,
S. 386, &c.) except that the death of a party^

before verdict actually rendered, though on a
day of the sitting of the court, avoids the ver-

dict as to such party. (Id. 387. § 6.)
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kS did the statuto of Marlbridgo, 52 Hen. III. c. 6, to tlie defendant in ond

particular case, relative to wardtihij) in chivalry : though in reality costs

were always considered and included in the quantum of damages, in such

actions whore damages are given ; and, even now, costs for the plaintiff

are always entered on the roll as increase of damages by the court (</).

But, because those damages were frequently inadecjuate to the plaintiff's

expenses, the statute of Gloucester orders costs to be also added ; and far-

ther directs, that the same rule shall hold place in all cases where the

party is to recover damages. And therefore in such actions where no
damages were then recoverable (as in quare impedit, in which damages
were not given till the statute of Westm. 2. 13 Edw. I.) no costs are now
allowed (r) ; unless they have been expressly given by some subsequent

statute (11). The statute 3 Hen. VII. c. 10. was the first wliich allowed

any costs on a writ of error. But no costs were allowed the defendant in

any shape, till the statutes 23 Hen. VIII. c. 15. 4 Jac. I. c. 3. 8 & 9 W.
III. c. 11. 4 & 5 Ann. c. 16. which very equitably gave the defendant, if

he prevailed, the same costs as the plaintiff would have had, in case he

had recovered. These costs on both sides are taxed and moderated by the

prothonotary, or other proper officer of the court (12).

*The king (and any person suing to his use) (s) shall neither [*400]

pay nor receive costs ; for, besides that he is not included under the

general words of these statutes, as it is his prerogative not to pay them to a

subject, so it is beneath his dignity to receive them (13). And it seems rea-

sonable to suppose, that the queen-consort participates of the same privi-

lege ; for in actions brought by her, she was not at the common law oblig-

ed to find pledges of prosecution^ nor could be amerced in case there was
judgment against her {t). In two other cases an exemption also lies from

paying costs. Executors and administrators, when suing in the right of

Ihe deceased, shall pay none [u) : for the statute 23 Hen. VIII. c. 15. doth

not give costs to defendants, unless where the action supposeth the contract

to be made with, or the wrong to be done to, the plaintiff himself (14), (15).

(q) Append. No. II. « 4. (0 F. N. B. 101. Co. Litl. 133.
'

(r) 10 Rep. 116. (li) Ci-o. Jac. S29. 1 Ventr. 92.

(5) Stat. 24 Hen. VIII. c. 8.

(11) Wherever a party has sustained damage, ment of such debt, ure to be paid." By 43
and a new act gives another than the com- Geo. III. c. 99. s. 41. costs may be levied

mon law remedy, such party may recover costs against collectors of taxes, in certain cases,
as well as damages ; for the statute of Glou- See 3 Price, 280. In equity, the attomey-ee-
cester extends to givfe costs in all cases where neral receives costs, where he is made a de-
dnmages are given to any plaintiff, in any ac- fendant in respect of legacies given to chari-

tion, by any statute after that parliament. 2 ties, or in respect of the immediate rights of
In.st. 289. 6 T. R. 355. the crown in cases of intestacy. And see 1

(12) As to costs iii New-York, see 2 R. S. 6c S. 394.
S ni'!, (,Vr. ; the State is liable for costs where (14) If excciitors sue as executors for md-
1' ' plaintiff; when the suit is in ney paid to their use aftet the testator's death,
n

'
ople on behalf of a relator, he they shall pay costs. 5 T. R. 234. Tidd, 1014.

i« - '^''' r»19. ^38,39.) W>icn executors and administratort are de-
(!•}) I lie exceptions to the rule, fdndants, they pay costs, like other persons.

»hH» th' nays nnr recoivps costs. Tidd, 8 ed. 1016. Or wherever the cause of
T ' ' " ' -, action arises in the time of the executor, as

the conversion in the case of trover, the exe-
' >i cutor shall pay costs, because it is not rteces-

Hiul recover hi« jusl tlcl>Ls,coj»<«, and ilaiiia^es, sary to bring the action in the character of
nn other common persons used to do. By the executor. 7 T. R. 358. 9o an executor or
25 Geo. III. c. 35. if the gfx>ds and chattels administrator is liable to pay the costs o{ a
are insufficient, 3 Price, 40. and the lands are nonpros. 6 T. R. 654. See in general, Tidd,
sold towards discharging the debt due to the 8 ed. 1014.
• rown, in such case, "all coatg and expenses (15) In New-York, executors and adminis-
incurred by the crown, in enforcing the pay- trators, whether plaintiffs or defendants, are

Vol. II. 42



3ia PRIVATE WRONGS.

And paupers, that is, such as will swear themselves not worth fivef potifti^*^

are, by statute 11 Hen. VII. c. 12, to have original writs and sulpoenasf

gratis, and counsel and attorney assigned them without fee ; and are ex-

cused from paying costs, when plaintiffs, by the statute 23 Hen. VIII. c.

15. but shall suffer other punishment at the discretion of the judges. AncS

it was formerly usual to give such paupers, if nonsuited, their election

either to be whipped or pay the costs (w) : though that practice is now
disused (x) (16). It seems however agreed, that a pauper may recover'

costs, though he pays none (17) ; for the counsel and clerks are bound X&

give their labour to him, but not to his antagonist {y) (18). To prevent

also trifling and malicious actions, for words, for assault and battery, and
for trespass, it is enacted by statutes 43 Eliz^ c. 6 (19), 21 Jac. I. c. 16,^

and 22 & 23 Car. II. c. 9. ^ 136, that, where the jury who try any of

these actions shall give less damages than 40^. the plaintiff shall be al-

lowed no more costs than damages, unless the judge before whom the

cause is tried shall certify under his hand on the back of the record, that

an actual battery (and not an assault only) was proved, or that in trespass

the freehold or title of the land came chiefly in question. Alsa

t*401] by statute 4 & 5 W. & M. *c. 23. and 8 & 9 W. IIL c. 11. if the

trespass were committed in hunting or sporting by an inferior

tradesman, or if it appear to be wilfully and maliciously committed, the

plaintiff shall have full costs (z), though his damages as assessed by the*

jury amount to less than 405(.

Mteijudgment is entered, execution will immediately follow, unless the'

party condemned thinks himself unjustly aggrieved by any of these pro-

ceedings, and then he has his remedy to reverse them by several writs iit

the nature of appeals, which we shall consider in the succeeding chapter.-

(w) 1 Sid. 261.

(x) Salk. 506.

7 Mod. 114. (y) 1 Equ. Cas. abr. 125.

(«) See pag. 214, 215.

not liable to costs unless by the special order
of the court. (2 R. S. 615, ^ 17.)

(16) But, as observed in Tidd Prac. 8 ed.

94, it does not appear that so disgraceful a
proceeding was ever adopted by inflicting the

punishment.

(17) 1 Bos. & P. 39. The pauper in such
case can only recover as costs the sums he is

actually out of pocket, not such sums as would
have been so paid in an ordinary suit by any
other plaintiff; and it seems that he and his

solicitor may be required to state on oath the

amount thus expended in equity. HuUock on
Costs, 228.

(18) See 2 R. S. 444, () 1, &c.
(19) The 43 Eliz. c. 6. enacts, that where

the plaintiff in any personal action, except
for any title or interest in lands, or for a bat-

tery, recovers less than 40s. he shall hare no
more costs than damages, if the judge certi-

fies that the debt or damages were under 40s.

But if the judge does not grant such a certi-

ficate to the defendant, the plaintiff recovers
full costs. Actions of trespass vi et armis, as
for beating a dog, are within the statute. 3
T. R. 38. The certificate under the statute

may be granted after the trial. This certifi-

cate, it will be remarked, is to restrain the

costs- ; but a certificate under the 22 & 23 Car.

11. c. 9. is given in favour of the plaintiff to

extend them from a sam under 40*. to fuK
costs. If the defendant justifies the battery,

the plaintiff shall have full costs without the

jndge's certificate, though the damages are'

Under 40s., for it is held the admission of the

defendant precludes the necessity of- the cer-

tificate. But a justification of the assault only
will not be sufficient for this purpose ; for the'

jndge must certify an actual battery. 3 T. R.-

391. This certificate also may be granted a
reasonable time after the trial. 2 Bar. &
Cres. 621 & 580.

In declarations for assault and battery,

there is sometimes a count for tearing the

plaintiff's clothes ; and if this is stated as a
substantive injury, and the jury find it to have
been such, and not to have happened in con-
sequence of the beating, the plaintiff will be"

entitled to full costs (I T. R. 656.) ; unless the

judge should assist the defendant under the

43 Eliz. c. 6. So in a trespass upon landv the

carrying away, or asportavit, of any indepen-

dent personal property will entitle the plaintiff

to full costs, unless the asportation, as by
digging and carrying away turves, is a mode
or qualification of the trespass upon the land.

Doug. 780. See these acts, and the cases

upon them, fully coUected, Tidd, 987, 8,- 99©
to 1005.
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CHAPTER XXV.

OF PROCEEDINGS IN THE NATURE OF APPEALS.

Proceedings, in the nature of appeals from the proceedings of the

king's courts of law, are of various kinds : according to the subject-niatler

in which they are concerned. They are principally four.

I. A writ of attaint (1) : which lieth to inquire whether a jurj' of twelve

men gave a false verdict {a) ; that so the judgment following thereupon

may be reversed : and this must be brought in the lifetime of him for

whom the verdict was given ; and of two at least of the jurors who gave

it. This lay at the common law, only upon writs of assise ; and seems to

have been coeval with that institution by king Henry H. at the instance

of his chief justice Glanvil : being probably meant as a check upon the

vast power then reposed in the recognitors of assise, of finding a verdict ac-

cording to their own personal knowledge, without the examination of wit-

nesses. And even here it extended no farther than to such instances,

where the issue was joined upon the very point of assise (the heirship, dis-

seisin, &c.), and not on any collateral matter; as villenage, bastardy, or

any other disputed fact. In these cases the assise was said to be turned

into an inquest or a,jury (assisa vertitur injuratum), or that the assise should

be taken in modum juratae et non in medum assisae ; that is, that the issue

should be tried by a common jury or inquest, and not by recognitors of as-

sise (b) : and then I apprehend that no attaint lay against the inquest or

jury that determined such collateral issue (c). Neither do I find any men-
tion made by om* ancient writers, of such a process obtaining after

the trial by inquest or jury, in the old Norman or feodal actions *pro- [*403]

secuted by writ of entry. Nor did any attaint lie in trespass^ debt,

or other action personal, by the old common law : because those were al-

ways determined by common inquests or juries (d). At length the statute

of Westm. 1. 3 Edw. I. c. 38. allowed an attaint to be sued upon inquests^

as well as assises, which were taken upon any plea of land or of freehold.

But this was at the king's discretion, and is so understood by the author

of Fleta (fe), a writer contemporary with the statute ; though sir Edward
Coke (/) seems to hold a different opinion. Other subsequent statutes (^)
introduced the same remedy in all pleas of trespass, and the statute 34
Edw. HI. c. 7. extended it to all pleas whatsoever, personal as well as

real ; except only the writ of right, in such cases where the mise or issue

is joined on the mere right, and not on any collateral question. For though
the attaint seems to have been generally allowed in the reign of Henry the

Second (A), at the first introduction of the grand assise (which at that time

might consist of only twelve recognitors, in case they were all unanimous),

(a) Finch, 484. 5. n. 16.

(4) Bract. I. 4, tr. 1, c. 14, 1, 3, 4.—tr. 3, c. 17. (e) /. 5, c. 22, ^ 8, «k 16.

tr. 5, c. 4, « 1, 2. Flet. Z. 5, c. «, « 8, Co. Entr. (/) 2 Inst. 130. 237.
«1. b. Booth, SIS. {^) Stat. 1 Edw. III. st. 1, c. 6. 5 EdW. IH. C. 7.

(c) Br«ct. 4. 1. 34. 1. Flet. ibid. 28 fedw. III. c. 8.

(d) Yearb. 38 Edw. III. 13. 17. A$$. pi. 15. • Flet. (h) See pag. 389.

The writ of attaint Is abolished by the 60th section of the 6 Geo. IV. o. 50. sect. 60

:

in New-York by 2 R. 8. 421, ^ 09.and 11



812 PRIVATE WRONGS.

yet subeeqiient authorities have holden, that no attaint lies on a false ver*

diet given upon the mere right, either at common lavvr or by statute ; be-

cause that is determined by the grand assise, appealed to by the party him-
self, and now consisting of sixteen jurors (i).

The jury who are to try this false verdict must be twenty-four, and are

called the gTand jury ; for the law wills not that the oath of one jury of
twelve men should be attainted or set aside by an equal number, nor by
less indeed than double the former (k). If the matter in dispute be of forty

pounds value in personals, or of forty shillings a year in lands and tene-

ments, then by statute 15 Hen. VI. c. 5. each grand juror must have free-

hold to the annual value of twenty pounds. And he that brings the at-

taint can give no other evidence to the grand jury, than what was origi-

nally given to the petit. For as their verdict is now trying, and the ques-

tion is, whether or no they did right upon the evidence that appeared to

them, the law adjudged it the highest absurdity to produce any
[*404] subsequent proof upon such trial, and to *condemn the prior ju-

risdiction for not believing evidence which they never knew. Bui
those against whom it is brought are allowed, in affirmance of the first

verdict, to produce new matter (/) ; because the petit jury may have form-

ed their verdict upon evidence of their own knowledge, which never ap-

peared in court. If the grand jury found the verdict a false one, the judg-

ment by the common law was, that the jurors should lose their Uheram le-

gem and become for ever infamous ; should forfeit their goods and the pro-

fits of their lands ; should themselves be imprisoned, and their wives and
children thrown out of doors ; should have their houses rased, their trees

extirpated, and their meadows ploughed ; and that the plaintiff should be
restored to all that he lost by reason of the unjust verdict. But as the se-

verity of this punishment had its usual effect, in preventing the law from
being executed, therefore by the statute 11 Hen. VII. c. 24. revived by 23
Hen. VIII. c. 3. and made perpetual by 13 Eliz. c. 25. an attaint is al-

lowed to be brought after the death of the party, and a more moderate
punishment was inflicted upon attainted jurors ; viz. perpetual infamy,

and, if the cause of action were above 40/. value, a forfeiture of 20/. apiece

by the jurors, or, if under 40/., then 5/. apiece : to be divided between the

king and the party injured. So that a man may now bring an attaint

either upon the statute or at common law, at his election (m) ; and in both

of them may reverse the former judgment. But the practice of setting

aside verdicts upon motion, and granting new trials, has so superseded the

use of both sorts of attaints, that I have observed very few instances of an
attaint in our books, later than the sixteenth ceptury {n). By the old Go-
thic constitution indeed, no certificate of a judge was allowed, in matters

of evidence, to countervail the oath of the jury ; but their verdict, however
erroneous, was absolutely final and conclusive. Yet there was a proceed-

ing from whence our attaint may be derived.—If, upon a lawful

[*405] trial before a superior *tribunal, the jury were found to have given

a false verdict, they were fined, and rendered infamous for the fu-

ture (o).

II. The writ of deceit, or action on the case in nature of it, may be

(i) Bract. 290. Flet. 5. 22. 7. Britt. 242. b. 19 (n) ^Cro. Eliz. 309. Cro. Jac. 90.

Hen. VI. 6 Bro. Abr. t. atteint, 42. 1 Roll. Abr. (o)
'" Si tamen evidenti argumento falsum jurasse

S89. convincantur (id quod superius judicium cognoscere

(k) Bract. I. 4, tr. 5, c. 4, H- Flet. I. 5, c. 22, ^ 7, debet) mulctantur in bonis, de caetero perjuri et i^'^

(l) Finch, L. 486. testabiles." Stiernhook dejure Goth. I. 1, c. 4.

(OT) 3 Inst. 164.



PRIVATE WRONGS. 3lS

brought in the court of common picas, to reverse a judgment there had by

fraud or collusion in a real action, whereby lands and tenements have been

recovered to the prejudice of him that hath right. But of this enough hath

been observed in a former chapter {p) (2).

III. An audita querela is where a defendant, against whom judgment is

recovered, and who is therefore in danger of execution, or perhaps actually

in execution, may be relieved upon good matter of discharge, which has

happened since the judgment : as if the plaintiff hath given him a general

release ; or if the defendant hath paid the debt to the plaintiff, without

procuring satisfaction to be entered on the record. In these and the like

cases, wherein the defendant hath good matter to plead, but hath had no
opportunity of pleading it (either at the beginning of the suit, or puis dar-

rein continuance, which, as was shewn in a former chapter {q), must always

be before judgment), an audita querela lies, in the nature of a bill in equity,

to be relieved against the oppression of the plaintiff. It is a writ directed

to the court, stating that the complaint of the defendant hath been heard,

audita querela defendentis, and then setting out the matter of the complaint,

it at length enjoins the court to call the parties before them, and, having

heard their allegations and proofs, to cause justice to be done between
them (r). It also lies for bail, when judgment is obtained against them
by scire facias to answer the debt of their principal, and it happens after-

wards that the original judgment against their principal is reversed : for

here the bail, after judgment had against them, had no opportunity to

plead this special matter, and therefore they shall have redress by audita

querela [s) ; which is a writ of a most remedial nature, and seems
to have been invented, lest in any case there should *be an op- [*406]

pressive .defect of justice, where a party who hath a good defence,

IS too late to make it in the ordinary forms of law. But the indulgence

now shewn by the courts in granting a summary relief upon motion, in

cases of such evident oppression (<), has almost rendered useless the writ

of audita querela^ and driven it quite out of practice (3).

(p) See pag. 165. (») 1 Roll. Abr. 308.

(o) See pag. 310. (0 Lord Rayin. 439.

(r) Finch, L. 488. F. N. B. 102.

(2) By Stat. 9 Geo. IV. c. 14, sect. 6, no proper to be tried, the court has driven the de-
action shall be brought whereby to charge any fendant to his audita querela. 1 Salk. 93. 264.

person upon or by reason of any representa- 1 Ld. Raym. 439. 12 Mod. 240. 2 Ld. Rayra.
lion or assurance made or given concerning 1295. 2 Stra. 1198. See also, 5 Taunt. 561.

or relating to the character, conduct, credit, 2 Marsh. 37, And indeed the indulgence
liability, trade, or dealings of any other per- which of late has been shewn by courts of law
son, to the intent or purj)08e that such other in granting summary relief upon motion in
person may obtain credit, money, or goods, most cases of evident oppression, for which
unless such representation or assurance be the only remedy was formerly by audita quere-
made in writing signed by the party to be la, has occasioned this remedy now to be very
charged therewith. Statute not to take effect rarely resorted to. An audita querela may ie
till the 1st of January, 1829. brought in the same court in which the record

(3) Ch. J. Eyre says, " I take it to be the on which it is founded remains, or returnable
modem practice to interpose in a summary in the same court ; and yet the defendant may
u:iv, in all cases v! ' .arty would be have an audita querela out of chancery, re-
• I;' i to relief on rrla." 1 Bos. tuniable in the common pleas or king's bench,
tV I'n!. 428. In f-'i 1 (ourts will not and so it is sometimes judicial, sometimes ori-

piit the defendant to llic trouble and expense ginal. F. N. B. 239, 240. B. 7th edit. An
of an audita querela, but will relieve him in a audita querela is no supersedeas ; and there-

summary way on motion, 4 Burr. 2287 ; but /ore execution may be taken out, unles-s a su-

where the ground of his relief is a release, persedeas be sued forth ; and if an audit«

when there is some doubt alwut the exccu- (querela be founded on a deed, it must bo
lion, or some matter of fact which cannot be proved in court before a supersedeas shall be
clearly ascertained by affidavit, and therefore panted. 1 Salk. 92. 1 Sid. 351. But SA
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IV. But, fourthly, the principal method of redress for erroneous judg-

ments in the king's court of record, is by writ of error to some superior

court of appeal.

A writ of error (w) lies for some supposed mistake in the proceedings of
a court of record ; for to amend errors in a base court, not of record, a
writ o{false judgment lies (v). The writ of error only lies upon matter of
law arising upon the face of the proceedings ; so that no evidence is re-

quired to substantiate or support it ; there being no method of reversing

an error in the determination of facts, but by an attaint, or a new trial, to

correct the mistakes of the former verdict (4), (5).

Formerly, the suitors were much perplexed by writs of error brought

upon very slight and trivial grounds, as mis-spellings and other mistakes

of the clerks, all which might be amended at the common law, while all

the proceedings were in paper (w) ; for they were then considered as only

in fieri, and therefore subject to the control of the courts. But, when once
the record was made up, it was formerly held, that by the common law
no amendment could be permitted, unless within the very term in which
the judicial act so recorded was done : for during the term the record is in

the breast of the court \ but afterwards it admitted of no alteration [x).

But now the courts are become more liberal ; and, where justice requires

it, will allow of amendments at any time while the suit is depending,

notwithstanding the record be made up, and the term be past. For
they at present consider the proceedings as in fieri, till judgment is giv-

en ; and therefore that, till then, they have power to permit amendments

(m) Append. No. III. ^

(») Finch, L. 484.

(w) 4 Burr. 1099,

(a:) Co. Litt. 260,

audita querela was lately brought in the case

of Nathan v. Giles, 7 Taunt. 557. 1 Marsh.
226. S. C. ; and it was there held that a writ

of audita querela need not be moved for,

but is a proceeding of common right and ex de-

bito justiciae. However the supersedeas found-

ed thereon must be moved for. If the plaintiff

be nonsuited, he may have a new audita quere-

la, but he shall not have a supersedeas. F. N,
B. 104. O. 9th edit. In Nathan v. Giles, the

court declared their opinion, that there can be
no motion in arrest of judgment on an audita
querela. 2 Saund, 148. a. f.f

(4) A writ oferror lies for some error or de-

fect in substance, that is not aided, amend-
able, or cured at common law, or by some of

the statutes of jeofails. And it lies to the

same court in which the judgment was given,

if it be erroneous in matter of fact only ; for

error in fact is not the error of the judges, and
reversing it is not reversing their own judg-

ment : as where an infant appeared by attor-

ney instead of guardian, or the plaintiff or de-

fendant at the time of commencing the suit

was a married woman. If a judgment in the

king's bench be erroneous in matter oi fact
only, and not in point of law, it may be re-

versed in the same court by writ of error co-

ram nobis, or qvne coram nobis resident; so
•called from its b^ng founded on the record

and process, which are stated in the writ to

a-emain in the court of the lord the king, be-

(t) In New-York the Supreme Court may used on motion before the court. 2 R. S. 554,

eompel a witness to testify to a matter to be ^24, &c.

fore the king himself. But if the error be in
the judgment itself, and not in the process, a
writ of error does not lie in the same court
upon such judgment. 1 Roll. Ab. 746. In the

common pleas, the record and process being
stated to remain before the king's justices, the
writ is called a writ of error coram vobis, or
qjiae coram vobis resident. On a judgment
against several parties, the writ of error must
be brought in all their names, 6 Co. 25. 3
Mod. 134. 5 ib. 16. 1 Ld. Raym. 244. 2 ib.

1532. 3 Burr. 1792. 2 T. R. 737 ; but if one
or more die, the survivors may bring the writ
or error. Palm. 151. 1 Stra. 234. Or if it

be brought in the names of several, and one or
more refuse to appear and assign errors, they
must be summoned, and severed, and then the
rest may proceed alone. Yelv. 4. Cro. Eliz,

892. 6. Mod. 40. 1 Stra. 234. Cas. Temp.
Hardw. 135, 6

(5) But this writ cannot be brought after

twenty years, unless in case of personal disa-

bility from infancy, covertures, persons of un-
sound mind, prisoners, or beyond seas ; these

respectively ceasing, the writ must be brought
within five years afterwards. See stat. 10 &
11 W. III. c 14.

In New-York the writ must be brought with-

in two years, unless the party is under disabi-

lity, and then within two years after the remo-

val of the disability, provided the whole time

shall not exceed five years. 2 R. S. 594, ^ 22, &c.



PRiVATfc: VVKUAGS. 315

•bv the common law : but when jud^ont is oncn pivcn and en- [•407j

roiled, no amendment is permitted in any 8ubse(|uent term (y).

Mistakes are also eflectually helped by the statutes of amendment and

jeofails : so called, because when a pleader perceives any slip in the form

o( his proceedings, and acknowledges such error {j(o faile), he is at liberty

by those statutes to amend it ; which amendment is seldom actually made,

but the benefit of the acts is attained by the court's overlooking the ex-

ception (z). These statutes are many in number, and the provisions in

them too minute to be here taken notice of, otherwise than by referring

to the statutes themselves (a) ; by which all trifling exceptions are so

thoroughly guarded against, that writs of error cannot now be maintained,

but for some material mistake assigned (6).

This is at present the general doctrine of amendments ; and its rise and
history are somewhat curious. In the early ages of our jurisprudence,

when all pleadings were ore tenusj if a slip was perceived and objected to

by the opposite party or the court, the pleader instantly acknowledged his

error and rectified his plea ; which gave occasion to that length of dia-

logue reported in the ancient year-books. So liberal were then the senti-

ments of the crown as well as the judges, that in the statute of Wales,
made at Rothelan, 12 Edw. I., the pleadings are directed to be carried on
in that principality, " sine calumpnia verborum, non ohservata ilia dura consue-'

tndine, qui cadit a syllaha cadit a tola causal The judgments were entered

up immediately by the clerkg,and officers of the court; and if any mis-

entry was made, it was rectified by the minutes, or by the remembrance
of the court itself.

When the treatise by Britton was published, in the name and by au-

thority of the king (probably about the 13 Edw. I. because the last sta-

tute therein referred to, are those of Winchester and Westmin-
ster the second), a check seems intended *to be given to the un- [*408]
warrantable practices of some judges, who had made false entries

on the rolls to cover their own misbehaviour, and had taken upon them
by amendments and rasures to falsify their own records. The king there-

fore declares (6), that '• although we have granted to our justices to make
record of pleas pleaded before them, yet we will not that their own record

shall be a warranty for their own wrong, nor that they may rase their rolls,

nor amend them, nor record them contrary to their original enrolment."

The whole of which, taken together, amounts to this, that a record surrep-

titiously or erroneously made up, to stifle or pervert the tnith, should not

(y) Stat. 11 Hen. IV. c. 3, 17 Car, II. c. 8. (styled in 1 tentr. 100. aji omnipc
(«) Stra. 1011. tent act), 4 & 5 Ann. c. 16. 9Ann.c.20. SGeo.L
(a) Stat. 14 Edwr. HI. c. 6. 9 Hen. V. c. 4. 4 c. 13.

Hen. VI. c. 3. 8 Hen. VI. c. 12 & 15. 32 Hen. (6) Brit, proem. 2, 3.

VIII. c. 30. 18 Eliz. c. 14. 21 Jac. I. c. 13. 16 &

(6) And now, by utat. 9 Geo, IV. c. 15, eve- the trial is pending, to be forthwith amended
r. .

r
.

I

.

. ,
,

, ^^ in such particular I iv - " rofthe courts
a rr on payment of »\\c\\ > ,, to the other

party 33 such judge i ill think rea'
sonable, and thereupon the inal shall proceed
as if no such variance had appeared ; and in
case such trial shall ' ' ' • Nisi Priua, the
order for the amendi; ' indorsed o*
the postea, and return. r with the re-

cora ; and thereupon tlio papers, rolls, and
appear between any matter in m other records of the court from which such re-

print produced in evidence, and '
. ur cord issued, shall be awarded accordingly,

•ening forth thereof upon the reoord, wherein As to New-York, see 2 R. S. i24v

ry m V.

court or
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be a sanction for error ; and that a record, originally made up accoiding

to the truth of the case, should not afterwards by any private rasure or

amendment be altered to any sinister purpose.

But when afterwards king Edward, on his return from his French do-

minions in the seventeenth year of his reign, after upwards of three years*

absence, found it necessary (or convenient, in order to replenish his exche-
quer) to prosecute his judges for their corruption and other mal-practices,

the perversion of judgments and other manifold errors (c), occasioned by
their erasing and altering records, were among the causes assigned for the

heavy punishments inflicted upon almost all the king's justices,

[*409] even the most able and upright {d). The severity of which *pro-

ceedings seems to have alarmed the succeeding judges, that

through a fear of being said to do wrong, they hesitated at doing what
was right. As it was so hazardous to alter a record duly made up, even
from compassionate motives (as happened in Hengham's case, which in

strictness was certainly indefensible), they resolved not to touch a record

any more ; but held that even palpable errors, when enrolled and the term
at an end, were too sacred to be rectified or called in question : and, be-

cause Britton had forbidden all criminal and clandestine alterations, to

make a record speak a falsity, they conceived that they might not judicial-

ly and publicly amend it, to make it agreeable to truth. In Edward the

Third's time indeed, they once ventured (upon the certificate of the justice

in eyre) to estreat a larger fine than had been recorded by the clerk of

the court below (e) : but instead of amending the clerk's erroneous record,

they made a second enrolment of what the justice had declared ore tenus

;

and left it to be settled by posterity in which of the two rolls that absolute

verity resides, which every record is said to import in itself (/). And, in

the reign of Richard the Second, there are instances {g) of their refusing

to amend the most palpable errors and mis-entries, unless by the authority

of parliament.

To this real suUenness, but aflTected timidity, of the judges, such a nar-

rowness of thinking was added, that every slip (even of a syllable or let-

ter) (h) was now held to be fatal to the pleader, and overturned his

(c) Judicia perverUrunt, et in aliis erraverunt.

(Matth. West. A. I). 1289.)

(d) Among the otherjudg-es, sir Ralph Hengham,
chief justice of the king's bench, is said to have
been fined 7000 marks ; sir Adam Stratton, chief

baron of the exchequer, 34,000 marks ; and Tliomas
Wayland, cliief justice of the common pleas, to

have been attainted of felony, and to have abjured
the realm, with a forfeiture of all his estates : the
whole amount of the forfeitures being upwards of

100,000 marks, or 70,000 pounds. (3 Pryn. Rec.
401, 402.) An incredible sum in those days, before

paper credit was in use, and when the annual sala-

ry of a chief justice was only sixty marks. {Claus.

6 Edw. I. m. 6. Dugd. chron. ser. 26.) The charge
against sir Ralph Hengham (a very learned judge,
to whom we are obliged for two excellent treatises

of practice) was only, according to a tradition that

was current in Richard the Third's time, (year-

book, M. 2 Ric. III. 10.) his altering, out of mere
compassion, a fine which was set upon a very poor
man, from 135. id. to 6s. 6d. for which he was fined

800 marks ; a more probable sum than 7000. It is

true, the book calls the judg^e so punished Ingham
and not Hengham : but I find no judge of the name
of Ingham in Dugdale's Series; and sir Edward
Coke (4 Inst. 955.) and sir Matthew Hale (I P. C.

646.) understand it to have been the chief justice.

And certainly his offence (whatever it was) was

nothing very atrocious or disgraceful : for though
removed from tlie king's bench at this time (toge-

ther with the rest of the judges), we find him,
about eleven years afterwards, one of the justices'

in e>Te for the general perambulation of the forests
{Rot. perambul. forest, in turri Lond. 29 Edw. I. m.
8.) ; and the next year made chief justice of the"

common pleas, (Pat. 29 Edw.\I. m. 7. Dugd. chron.
ser. 32.) in wliich office he continued till his de&,th

in 2 Edw. II. (Claus. 1 Edw. II. m. 19. Pat. 2 Edw.
II. p. 1, m. 9. Dugd. 34. Selden, pref. to Heng-
ham.)' There is an appendix to this traditioh, re-
membered by justice Southcote in the reign of
queen Ehzabeth (3 Inst. 72. 4 Inst. 255.), that with
tliis fine of chief justice Hengliam a clock-liouse
was built at Westminster, and furnished with a
clock, to be heard into Westminster-hall. Upon
which story I sliall only remark, tliat (whatever
early instances may be found of the private exer-
tion of mechanical genius, in constructing horolo-
gical machines) clocks came not into common use
till an hundred yeaxs afterwards, about the end of
the fourteenth century. (Encyclopedic, tit. korloge.

6 Rym. Foed. 590. Derham's Artif. Clockmaker,
91.)

(e) 1 Hal. P. C. 647.

(/) 1 Leon. 183. Co. Litt. 117. S6e pag. 3X1^

(g) 1 Hal. P. C. 648.

(h) Stat. 14 Edw. III. c. 6.
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Its cause (»). If thoy durst •not, or would not, set right [•ilO]

n ( formal mistakes at any time, upon oqiiitahlc terms and con-

tiitiuns, they at least should have hold, that triflinu; olyections were at all

limos inadmissible ; and that more solid exceptions in point of form came
too late when the merits had been tried. 'J'hey might, through a decent

degree of tenderness, have excused themselves from amending in criminal,

and especially in capital, cases. They needed not have granted an

amemlment, where it would work an injustice to either party ; or where
he could not be put in as good a condition, as if his adversary had made
no mistake. And, ifit was feared that an amendment after trial might

subject the jury to an attaint, how easy was it to mako waiving the at-

taint the condition of allowing the amendment! And yet these were
among the. absurd reasons alleged for never suffering amendments at

all (A)!

The precedents then set were afterwards most religiously followed (/),

to the great obstruction of justice, and ruin of the suitors: who have for-

merly suffered as much by this scrupulous obstinacy and literal strictness

of the courts, as they could have done even by their iniquity. After ver-

dicts and judgments upon the merits, they were frequently reversed for

slips of the pen or mis-spellings ; and justice was perpetually intangled in

a net of mere technical jargon. The legislature hath therefore been forced

to interpose, by no less than twelve statutes, to remedy these opprobrious

niceties : and its endeavours have been of late so well seconded by judges

of a more liberal cast, that this unseemly degree of strictness is almost

entirely eradicated: and will probably in a few years be no more remem-
bered than the learning of essoigns and defaults, or the counterpleas

of voucher, are at present. But to return to our writs of error.

If a writ of error be brought toreverse any judgment of an inferior court

of record, where the damages are less than ten pounds ; or if it is brought
to reverse the judgment of any superior court after verdict, he that brings

the writ, or that is plaintiff in error, must (except in some peculiar cases)

find substantial pledges of prosecution, or bail (m) : to prevent

*delays by frivolous pretences to appeal; and for securing pay- [*411]
ment of costs and damages, which are now payable by the van-

quished party in all, except in a feW- particular instances, by virtue of the

several statutes recited in the margin (n) (7).

(i) In those days it was strictly true, what Rug- (I) 8 Rep. 156, Sec.

gle (in his ignoramus) has humorously applied to (m) Stat. 3 Jac. I. c. 8. IS Car. II. 1. 1. 16 &
more modern pleadings, " in nostra lege unum 17 Car. II. c. 8. 19 Geo. III. c. 70.
comma evertit Mum placitum.*' (n) 3 Hen. VII. c. 10. 13 Car. II. c. 1 8 & 9 W.

(») Styl. 207. III. c. 11. 4 & 5 Ann. c. 16.

(7) By the 3 Jac. I. c. 8. (made perpetual and also to satisfy and pay, if the said judg-
by 3 Car. I. c. 4. s. 4.) to restrain unnecessary ment bo afRnned, or the writ of error non-
delays of executions, it was provided, " that pro8s6d, all and singular the debts, damagee,
in the actions therein specified, no writ of er- and costs adjudged upon the former judgment,
rot should be allowed, unless the party bring- and all costs and damages to be awarded for
ing the tame, with hoo sufficient sureties, shall the delaying of the execution."t And Aow
first be bound unto the party for whom tlie by the 6 Geo. IV. c. 96. for further preventing
i'udgment is ^ren, by recognizance to be ac- the delays occasioned by frivolous writa of er-
mowledged ui the same court, in double the ror, it is enacted, lliat upon anv judgment
•um, to be recovered by the fonner judgment, hereafter to be given iu any of the courts of
to proeecute the said writ of error with effect, record at Westminster, in the counties pala-

t In New-York, the conrlition of the bond is doDars if returnable in the court of errors. (2
as above, if intended t- a stay of R. S. 595, ^ 27, &c.) Bonds must be given
execution ; if not so inti (-> Injnd is in actions real or mixed as well as in personal
in tlie penal sum of 150 uvr..^..-. ., ....ti writ be actions,
returnable in the supreme court, and in 300

Vol. II. 43
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A writ of error lies from the inferior courts of record in England into tb0
king's bench (o), and not into the common pleas (p). Also from the king'®

bench in Ireland to the king's bench in England (8). It likewise may be
brought from the common pleas at Westminster to the king's bench ; and
then from the king's bench the cause is removable to^the house of lords.

From proceedings on the law side of the exchequer a writ of error lies

into the court of exchequer chamber before the lord chancellor, lord trea-

surer, and the judges of the court of king's bench and common pleas (9)

;

and from thence it lies to the house of peers. From proceedings in the

king's bench, in debt, detinue, covenant, account, ease, ejectment, or tres-

pass, originally begun therein by bill (except where the king is party), it

lies to the exchequer chamber, before the justices of the common pleas,

and barons of the exchequer; and from thence also to the house of

lords (q) ; but where the proceedings in the king's bench do not first com-
mence therein by bill, but by original writ sued out of chancery (r), this

takes the case out of the general rule laid down by the statute (s) ; so

that the writ of error then lies, without any intermediate state of ap-

peal, directly to the house of lords, the dernier resort for the ultimate deci-

sion of every civil action. Each court of appeal, in their respective

stages, may, upon hearing the matter of law in which the error is assigned,

reverse or affirm the judgment of the inferior courts, but none of them are

final, save only the house of peers, to whose judicial decisions all other tri-

bunals must therefore submit, and conform their own. And thus much for

the reversal or affirmance of judgments at law, by writs in the nature of

appeals.

(o) See chap. 4,

(p) Finch, L. 480. Dyer, 360.

(q) Stat. 27 Eliz. c. 8.

(r) See pag. 43.

(s) I RoU. Rep. 264. I Sid. 424.

Carth. 180. Comb. 295.

I Saund. 346-

tine, and in the courts of great session in

Wales, in any personal action, execution shall

not be stayed or delayed by any writ of error,

or supersedeas thereupon, without the special

order of the court, or some judge thereof, un-

less a recognizance, with a condition accord-

ing to the 3 Jac. I. c. 8, (above noticed) be
first acknowledged in the same court. After

final judgment, and before execution executed,

a writ of error is, generally speaking, a su-

persedeas of execution from the time of its al-

lowance, 1 Vent. 31. 1 Salk. 321. 1 T. R.
280. 2 B. & P. 370. 2 East, 439. 5 Taunt.
204, 1 Gow. 66. 1 Chitty Jt. 238. 241. 3

Moore, 89 ; but it is no supersedeas unless

bail in error be put in, and notice thereofgiven

within the time limited by the rules of the

court. 2 Dowl. & Ry. 85. And when it is

apparent to the court, that a writ of error is

brought against good faith, 2 T. R. 183. 8

Taunt. 434. or for the mere purpose of delay,

4 T. R. 436. 2 M. & S. 474. 476. 1 Bar. &
Cres. 287 ; or it is returnable of a term previ-

ous to the signing of final judgment, Barnes,

197. it is not a supersedeas. Tidd, 8 ed. 1202.

In Tidd, 1199. 8 ed. it is said, that there must
be fifteen days between the teste and return

of a writ of error ; but it was said in Laidler

V. Foster, where there was an interval of

twelve days only, that there is a distinction

between writs of error and those which are the

commencement of a suit ; and the usual course

of practice was followed in this case (viz. not
to pass over more than one return between the
teste and return), the court therefore refused
to quash the writ. 4 Bar. & Cres. 116. And
in another case, the court of king's bench held,

that the court could not quash a writ of error

upon a judgment of the common pleas of Dur-
ham, nor award execution upon uie judgment
of an inferior court. 4 Dowl. & R. 153.

(8) This appeal is taken away by 23 Geo.
III. c. 21. See I book, p. 104. n. 15. Since the
union, however, a writ of error lies from the

superior courts in Ireland to the house of lords.

Before the union with Scotland, a writ of er-

ror lay not in this country upon any judgment
in Scotland ; but it is since given by statute

6 Ann. c. 26. s. 12. from the court of exche-
quer in Scotland, returnable in parliament.

And see the 48 Geo. III. c. 151. concerning
appeals to the house of lords from the court of
session in Scotland.

(9) The 31 Edw. III. c. 12. directs, that the
chancellor and treasurer shall take to their as-

sistance the judges of the other courts, and
autres sages come lour semblera. But the 20

Car. 11. c. 4. has dispensed with the presence

of the lord treasurer, when the office is vacant;

and it is the practice, for the two chief justices

alone to sit in this court of error, who report

their opinion to the chancellor, and the judg-

ment is pronounced by hira.
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CHAPTER XXVI.

OF EXECUTION.
If the regular judgment of the court, after the decisions of the suit, be

not suspended, superseded, or reversed by one or other of the methods men-
tioned in the two preceding chapters, the next and last step is the execution

of that judgment ; or putting the sentence of the law in force. This is

performed in different manners, according to the nature of the action upon

which it is founded, and of the judgment which is had or recovered.

If the plaintiff recovers in an action real or mixed, whereby the seisin

or possession of land is awarded to him, the writ of execution shall be an

habere facias seisijiam, or writ of seisin, of a freehold ; or an habere facias

possessionem, or writ of possession (a), of a chattel interest (b). These are

writs directed to the sheriff of the county, commanding him to give ac-

tual possession to the plaintifl* of the land so recovered : in the execution of

which the sheriff may take with him the posse comitatus, or power of the

county ; and may justify breaking open doors, if the possession be not

quietly delivered. But, if it be peaceably yielded up, the delivery of a

twig, a turf, or the ring of the door, in the name of seisin, is sufficient ex-

ecution of the writ. Upon a presentation to a benefice recovered

in a quare impedit, or assise of darrein presentment, *the execution is [*4 1 3]
by a writ de clerico admittendo ; directed, not to the sheriff, but to

the bishop or archbishop, and requiring him to admit and institute the clerk

of the plaintiff (1).

• In other actions, where the judgment is that something in Special be done

or rendered by the defendant, then, in order to compel him so to do, and to

see the judgment executed, a special writ of execution issues to the sheriff

according to the nature of the case. As, upon an assise of nusance, or

quod permittat prosternere, where one part of the judgment is quod nocumentum

amoveatur, a writ goes to the sheriff to abate it at the charge of the party,

which likewise issues even in case of an indictment (c) (2). Upon a reple-

vin, the writ of execution is the writ dc retorno habendo [d) : and, if the dis-

tress be eloigned, the defendant shall have a capias in withernam (e) ; but on
the plaintiff's tendering the damages and submitting to a fine, the process

in mthemam shall be stayed (/) (3). In detinue, after judgment, the plain-

tiff shall have a distringas, to compel the defendant to deliver the goods,

by repeated distresses of his chattels (g) : or else a scire facias against any
third person in whose hands they may happen to be, to shew cause why

(a) Append. No. II. <t 4. (e) See pag. 149.

(ft) Finch, L. 470. {/) 2 Leon. 174.

(c) Comb. 10. (g) 1 RoU. Abr. 737. Rast. Entr. 215.

(<f) See pag. 190.

(1) The writ recites the judgment of the (2) That is, if it be stated in the indictment
court, and orders him to admit a fit person to that the nuisance is still existing. If it does
the rectory and parish church at the presenta- not appear in the indictment that the nuisance
tion of the plaintifT; and if upon this order was then in existence, it would l>e absurd to

he rofu.se to admit accordingly, the patron give judgment to abate a nuisance which does

may sue the bishop in a quare nan admisit, and not exist. 8 T. R. 144.

recover ample sati.sfartion in daraacc!. 2 Sol. (3) Vuio n. 145. n. (1) ante.

Prac.330.
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they should not be delivered : and if the defendant still continues obstinate,

then (if the judgment hath been by default or on demurrer) the sheriff

shall summon an inquest to ascertain the value of the goods, and the

plaintiff's damages : which (being either so assessed, or by the verdict in

case of an issue) (A) shall be levied on the person or goods of the defendant.

So that, after all, in replevin and detinue (the only actions for recovering

the specific possession of personal chattels), if the wrongdoer be very per*

verse, he cannot be compelled to a restitution of the identical thing taken

or detained ; but he still has his election to deliver the goods, or their va-

lue (?) : an imperfection in the law, that results from the nature of perso-

nal property, which is easily concealed or conveyed out of the reach of

justice, and not always amesnable to the magistrate (4).

[*414] ^Executions in actions where money only is recovered, as a
debt or damages (and not any specific chattel), are of five sorts

:

either against the body of the defendant ; or against his goods and chattels ;

or against his goods and the profits of his lands ; or against his goods and

the possession qi his lands ; or against all three, his body, lands, and goods.

1. The first ofthese speciesof execution, is bywritofc«pm^a(^5aii.y/aafn-i

dum (j) ; which addition distinguishes it from the former capias ad responderi'

dum, which lies to compel an appearance at the beginning of a suit. And,
properly speaking, this cannot be sued out against any but such as were lia-

ble to be taken upon the former capias (k). The intent of it is, to imprison

the body of the debtor till satisfaction be made for the debt, costs, and da-

mages ; it therefore doth not lie against any privileged persons, peers,

or members of parliament, nor against executors or administrators, nor

against such other persons as could not be originally held to bail. And sir

Edward Coke also gives us a singular instance (/), where a defendant in

14 Edw. III. was discharged from a capias, because he was of so advanc-

ed an age, quod poenam imprisonamenti suhire non potest. If an action be
brought against an husband and wife for the debt of the wife, when sole,

and the plaintiflf recovers judgment, the capias shall issue to take both hus-

band and wife in execution {m) : but, if the action was originally brought

against herself, when sole, and pending the suit she marries, the capias shall

be awarded against her only, and not against her husband {n). Yet, if

judgment be recovered against an husband and wife for the contract, nay,

even for the personal misbehaviour (o), of the wife during her coverture,

the capias shall issue against the husband only : which is one of the

many great privileges of English wives (5).

{h) Bro. Abr. t. damages, 29. <Z) 1 Inst. 289.

(t) Keilw. 64. (m) Moor, 704.

( f') Append. No. III. ^ 7. (n) Cro. Jac. 823.

(jfc) 3 Rep. 12. Moor, 767. (o) Cro. Car. 513.

(4) The action of detinue is abolished in III. c. 99. s. 47. no penalty or costs incurred

New-York. (2 R. S. 553.
<J

15.) See the ex- by any spiritual person by reason of non-resi-

ecution in replevin, 2 R. S. 530. ^ 50. dence on his benefice, shall be levied by exe-

(5) There are many cases in which the de- cution against his body, whilst he holds the

fendant may be taken in execution after judg- same or any other benefice, out of which the

ment, though he could not be arrested at the same can be levied by sequestration within

commencement of the suit ; but it is an uni- the term of three years. An infant seems lia-

versal rule, that whenever a capias is allowed ble to this process. 2 Stra. 1217 ;
see id.

on mesne process before judgment, it may be 708. 1 B. & P. 480. Husband and wife

had upon the judgment itself. 3 Salk. 286. may be taken in execution in an action against

3 Co. 12. It lies against peers, or members both, and she shall not be discharged, unless

of parliament, upon a statute merchant, or it appear she has no separate property, out of

staple, or recognizance in nature thereof. 2 which the demand can be satisfied, T. 2 Geo.

J^eon. 173. 1 Cromp. 345. But by 57 Geo. IV. C. P ; see 5 B. & A. 759 ; or that there
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•The writ of capias ad sattsfaci*!ndum is an execution of the [•I 15]

highest nature, inusmuch as it deprives a man of his liberty, till

he makes the satisfaction awarded ; and therefore, when a man is once

taken in execution upon this writ, no other process can be sued out against

his lands or goods. Only by statute 21 Jac. I. c. 24. if the defendant dies,

while charged in execution upon this writ, the plaintiflf may, after his

death, sue out a new execution against his lands, goods, or chattels. The
writ is directed to the sherilf, commanding him to take the body of the

defendant and have him at Westminster on a day therein named, to make
the plaintiif satisfaction for his demand. And, if he does not then make
satisfaction, he must remain in custody till he does. This writ may be

sued out, as may all other executory process, for costs, against a plaintiff

as well as a defendant, when judgment is had against him.

When a defendant is once in custody upon this process, he is to be kept

in arcta et salva custodia : and if he be afterwards seen at large, it is an

escape ; and the plaintiff may have an action thereupon against the sheriff

for his whole debt. For though, upon arrests, and what is called mesne

process, being such as intervenes between the commencement and end of

a suit (;?), the sheriff, till the statute 8 & 9 W. III. c. 27, might have in-

dulged the defendant as he pleased, so as he produced him in court to an-

swer the plaintiff at the return of the writ : yet, upon a taking in execu-

tion, he could never give any indulgence ; for, in that case, confinement

is the whole of the debtor's punishment, and of the satisfaction made to

the creditor (6). Escapes are either voluntary, or negligent. Voluntary

are such as are by the express consent of the keeper ; after which he never

can retake his prisoner again (q) (though the plaintiff may retake him at

any time) (r), but the sheriff must answer for the debt. Negligent escapes

are where the prisoner escapes without his keeper's knowledge
or consent ; and then upon fresh pursuit the defendant may *be [*416]

retaken, and the sheriff shall be excused, if he has him again

before any action brought against himself for the escape {s). A rescue of

a prisoner in execution, either going to gaol or in gaol, or a breach of prison,

will not excuse the sheriff from being guilty of and answering for the es-

cape ; for he ought to have sufficient force to keep him, since he may com-
mand the power of the county (t). But by statute 32 Geo. II. c. 28. if

a defendant, charged in execution for any debt not exceeding 100/. will

surrender all his effects to his creditors (except his apparel, bedding, and

(p) See page 279. (*) F. N. B. 130.

Iq) i Rep. 52. 1 Sid. 330. {t) Cro. Jac. 419.
(r) Stat. 8 & 9 W. III. c. 27.

is fraud and collusion between the plaintiflf ment, he cannot afterwards have recourse to
and her husband to keep her in prison. 2 any other remedy, though the discharge be on
Stra. 1167. 1237. 1 Wils. 149. 2 Bla. R. terms which are not afterwards complied with,
720. Volunteer soldiers and seamen are pro- 4 Burr. 2482. 6 T. R. 526. 7 ib. 420 ; or
tected by several statutes from being taken in upon giving a fresh security, which afterwards
execution, unless the original debt, in the becomes ineffectual, 1 T. R. 557 ; the execu-
case of soldiers, amounted to 20/. ; or in the tion being considered, ouoad the defendant aa
case of seamen, the debt and costs, &c. are a satisfaction of the debt. Hob. 59. But the
of that amount, and that the debt was con- plaintiff may take out execution against other
tracted when the defendant did not belong to nersons liable to the same debt or damages.
any ship in his majo- See 11 lb. and see 5 Taunt. 614. 1 Marsh. 250. S.
East, 25. Norcanpai . m execu- C. If, however, the plaintiff consent to di»-
tion at the time or pbct .. where they charge the only one of several defendant*
are privileged from arrest, i'ldd, 1065, 6, 7. taken on a join/ capias, he cannot aftorwank

(6) But execution by imprisonment is con- retake eithej him, or take any of the other de-
sidered so far a satisfaction of the debt, that fendants. 6 T. R. 525.
ii the creditor release the debtor from confine-
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tools of his trade, not amounting in the whole to the value of 10/.), and
will make oath of his punctual compliance with the statute, the prisoner

may be discharged, unless the creditor insists on retaining him ; in which
case he shall allow him 2s. 4c?. per week, to be paid on the first day of every
week, and on failure of regular payment the prisoner shall be discharged.

Yet the creditor may at any future time have execution against the lands
and goods of such defendant, though never more against his person (7).

And, on the other hand, the <;reditors may, as in case of bankruptcy, com-
pel (under pain of transportation for seven years) such debtor charged in

execution for any debt under lOOZ. to make a discovery and surrender of*

all his effects for their benefit, whereupon he is also entitled to the like dis-

charge of his person (8) f.

(7) The statute mentioned in the text is

that which is commonly known by the appella-

tion of the Lords' Act, from the circumstance
of its originating in the upper house of par-

liament. By the 33 Geo. III. c. 5, made per
petual by 39 Geo. III. c. 50, the regulations

of the former act are extended to debts
amounting to 300Z. And by other statutes,

(see Tidd, 379.) persons in custody for con-
tempt by the non-payment of money or costs

ordered by courts of equity, 49 Geo. III. c. 6,

or common law, are declared within the pro-

visions for the relief of prisoners in custody
for debt only. But a defendant in a qui tarn

action is not entitled to the benefit of the

lords' act, 3 Burr. 1322. 1 Bla. R. 372 ; nor
a defendant in custody under a writ de excom-
municato capiendo for contumacy in not paying
a sum for alimony, and also for costs in the

ecclesia.stical court. 11 East, 231. WVien
the prisoner is charged in execution above
twenty miles from Westminster-hall, or the

couit out of which the execution issued, he
must be brought up to the next assises ; or by
52 Geo. III. c. 34. before the justices at quar-

ter sessions, to be examined and discharged.

The application is directed to be made by the

prisoner before the end of the first term after

his arrest ; but ignorance or mistake will ex-

cuse a delay beyond that period. When the

debt recovered does not exceed 20Z. exclusive

of costs, the 48 Geo. III. c. 123. provides for

the discharge of the debtor's person after he
has lain in prison twelve months. But this

statute being confined to persons in execution

upon a judgment, it has been holden, that one
in custody on an attachment for non-payment
of a sum under 20/. found due upon an award
made a rule of court, is not entitled to his

discharge under it. 10 East, .408. 2 B. «Sz;

A. 61.

The 1 Geo. IV. c. 119. established a new
court of record, called the Court for the Re-
lief of Insolvent Debtors, which is held twice

a week in London throughout the year, with
a short vacation in the summer ; and by the 5

Geo. IV. c. 16. it is provided, that the judges

of this court, who are four in number, shall

make three circuits in the year, for the dis-

charge of insolvents. A prisoner discharged

under these acts becomes personally free, hav-

ing first delivered a schedule on oath of all

t See 2 R. S. 28. 31, as to the discharge

of insolvents from imprisonment and liability

his debts, &c. and assigned all his property in

possession or expectancy for the benefit of his

creditors, to whose demands all property which
he may afterwards acquire is made liable. If

upon his examination it appear that he has
been guilty of bad practices or fraud, in con-
tracting debts, or have opposed a vexatious
defence to any action brought against him for

the recovery of any debt, concealed credits or

debts, given a voluntary preference to any
creditor, or made away with his property, or
his imprisonment be for damages recovered in

an action of crim. con., seduction, or malicious
injury, or does not answer satisfactorily to the

court, he may be sent back to prison for two
or three years, at the discretion of the court.

A fraudulent concealment of property in his

schedule, subjects him to the additional pu-
nishment of hard labour. If a voluntary pre-

ference be given by him within three months
before filing his petition for discharge, it is

void.

(8) The creditors who can compel the sur-

render of the debtor's effects, and who are to

have the benefit of it, are only those who have
charged him in execution. This statute, the

32 Geo. II. c. 28, is generally called the lords*

act. By the 26 Geo. III. c. 44. the provisions

of it were extended to 200Z., and by the 33
Geo. III. c. 5. they have been still further en-

larged to 300Z. By the 37 Geo. III. c. 85. one
creditor shall agree in writing, in order to

detain such a debtor, to make him a weekly
allowance of 3s. 6cZ. ; and where two or more
shall agree to detain him, they shall pay him
what the court shall direct, not exceeding 2s.

a week each. See the clauses of the act in

2 Burn, tit. Gaol. The prisoner shall never
afterwards be liable to be arrested on any ac-

tion for the same debt, unless convicted of per-

jury. But a prisoner, to have the benefit of
this act, must petition the court from which
the process issued upon which he shall be in

custody, before the end of the first term after

he is arrested, unless he afterwards shews his

neglect arose from ignorance or mistake. Al-

though the prisoner cannot avail himself of

the benefit of the lords' act, if his debts ex-

ceed 300Z., yet he is liable to the compulsory

clause, upon any debt within that amount,

whatever may be the amount of all his debts

for which he is in execution. 5 B. & A. 537.

to imprisonment on surrender of their proper-

ty.
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If a capias ad satisfaciendum '\a sued out, and a non est inventus is rclurrKcl

thercoii, the plaintiff may sue out a process against the bail, if any were

given : who, we niay remember, stipulated in this triple alternative, that

the defendant should, if condemned in the suit, satisfy the plaintifl' his debt

and costs ; or that he should surrender himself a prisoner ; or, that they

would pay it for him : as therefore the two former branches of the alter-

native are neither of them complied with, the latter must immediately take

place (m). In order to which a writ of scire facias may be sued out againsl

the bail, commanding them to shew cause why the plaintiff

shoidd not have execution against them for his *debt and dama- [•417]

ges : and on such writ, if they shew no sufficient cause, or the

defendant does not surrender himself on the day of the return, or of shew-

ing cause (for afterwards is not sufficient), the plaintifl' may have judg-

ment against the bail, and take out a writ of capias ad satisfaciendum^ or

other process of execution against them (9).

3. The next species of execution is against the goods and chattels of

the defendant; and is called a writ o{fieri facias (to), from the words in it

where the sheriff is commanded, quod fierifaciaC de bonis, that he cause to

be made of the goods and chattels of the defendant the sum or debt re-

covered (10). This lies as well against privileged persons, peers, cj-c. as

other common persons ; and against executors or administrators with re-

gard to the goods of the deceased. The sheriff may not break open any

outer doors (x), to execute either this, or the former writ : but must enter

peaceably ; and may then break open any inner door, belonging to the

defendant, in order to take the goods (y). And he may sell the goods and

chattels (even an estate for years, which is the chattel real) (z) of the de-

fendant, till he has raised enough to satisfy the judgment and costs (11)

:

first paying the landlord of the premises, upon which the goods are found, the

arrears of rent then due, not exceeding one year's rent in the whole (a) (13).

(«) Lutw. 1269—1273. (y) Palm. 54.

(ic) Append. No. III. « 7. (z) 8 Rep. 171.

(X) 5 Rep. 92. (a) Stat. 8 Ann. c. 14.

The judges of K. B. have decided that an " expences of execution" include expences of
insolvent brought up under the compulsory levymg ? Ramsey v. Tuffnell, 9 J. B. Moore,
clause in the lords' act, is not bound to answer 425.

questions as to the disi)Osition of his properly (12) The statute enacts that such payrnent
during his imprisonment, but merely as to the shall be made out of the proceeds, provided
amount and condition of it at the time of raak- the sheriff have notice of the landlord's claim,

ing his schedule ; and that the form of the at any time vrhile the goods or the proceeds
oath must be altered conformably with this remain in his hands. See Amitt v. Gamett,
construction of the statute. Per Holroyd, J., 3 B. & A. 440. In this ctae the goods had
in Re. Askew, 24th Nov. 1825. been removed from tho premises previously to

(9) The undertaking of the bail does not the notice. And where the sheriff takes com
subject them to execution against the body in the blade under a /i. /a. and sells it before
in the common pleas. the rent is due, is not liable to account to the

(10) If, upon a judgment in tort, against landlord for rent accruing subsequent to the
two or more, execution be levied for the whole levy and sale, although he have given notice,
damages upon one only, 1 Camp. 343. that and though the com be not removed from the
one cannot recover a moiety against the other premises until long afterwards. Gvilliam v.

for his contribution; bu^he may maintain an Barker, 1 Price, 274. And where the sheriff
action for the moiety, if the original action shall know the fact of the arrcar of rent, no
were founded upon contract. 8 T. R. 186

;

other specific notice is needful to bind him.
see also 2 Camp. 452. Andrews v. Dixon, 3 B. & A. 645. And, semble,

(11) And by a late statute, viz. 43 Geo. III. he need not set about finding out what rent is

c. 46, to satisfy also the costa of the writ of due. Umith v. Russel, 3 Taunt. 400. And
< xrrution, together with the sheriffs fees, the sheriff is bound only as to tho rent actu'al-

("ludage, 6ic. But the statute docs not ex- ly duo at the time of the taking, and not such
V 111 to give the like costs, fefs, poundsitfcs, rent as shall have accmcd due whilst he in

iV to Uie defendant. But, fuery, whether in possession. Hoskins t. Knight a^ad B«M*t
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If part only df the debt be levied on k fieri facias, the plaintiff may hav6 a'

capias ad satisfaciendum for the residue {h) (13).

3. A third species of execution is by writ of levari facias ; which affects

a man's goods and the -profits of his lands, by commanding the sheriff to

levy the plaintiff's debt on the lands and goods of the defendant : whereby
the sheriff may seise all his goods, and receive the rents and profits of

his lands, till satisfaction be made to the plaintiff (c). Little use

[*418] *is now made of this writ; the remedy by elegit, which takes

possession of the lands themselves, being much more effectual.

But of this species is a writ of execution proper only to ecclesiastics
;

which is given when the sheriff, upon a common writ of execution sued,

returns that the defendant is a beneficed clerk, not having any lay fee.

In this case a writ goes to the bishop of the diocese, in the nature of a

levari or fierifacias (d), to levy the debt and damage de bonis ecclesiasticis,

which are not to be touched by lay hands : and thereupon the bishop sends

out a sequestration of the profits of the clerk's benefice, directed to the

churchwardens, to collect the same and pay them to the plaintiff, till the

full sum be raised [e).

4. The fourth species of execution is by the writ of elegit ; which is a

judicial writ given by the statute Westm. 2. 13 Edw. I. c. 18. either upon

a judgment for a debt, or damages ; or upon the forfeiture of a recogni-

zance taken in the king's court. By the common law a man could only

have satisfaction of goods, chattels, and the present profits of lands, by
the two last mentioned writs of fieri facias, or levari facias ; but not the

possession of the lands themselves ; which was a natural consequence of

the feodal principles, which prohibited the alienation, and of course the in-

cumbering of the fief with the debts of the owne?. And, when the re-

striction of alienationbegan to wear away, the consequence still continued

;

and no creditor could take the possession of lands, but only levy the grow-

ing profits : so that, if the defendant aliened his lands, the plaintiff was
ousted of his remedy. The statute therefore granted this writ (called an

elegit, because it is in the choice or election of the plaintiff whether he will

sue out this writ or one of the former), by which the defendant's goods and

chattels are not sold, but only appraised; and all of them (except oxen

and beasts of the plough) are delivered to the plaintiff', at such reasonable

appraisement and price, in part of satisfaction of his debt. If the

[*419] goods are not sufficient, then the moiety or *one half of his free-

hold lands, which he had at the time of the judgment given (/),•

whether held in his own name, or by any other trust for him (g) (14), are

also to be delivered to the plaintiflf ; to hold, till out of the rents and profits

thereof the debt be levied, or till the defendant's interest be expired ; as

(b) 1 Roll. Abr. 904. Cro. Eliz. 344. (e) S Bum. eccl. law, 320.

(e) Finch, L. 471. (/) 2 Inst. 395.

(rf) Registr. orig. 300. juric. 22. 2 Inst. 4. (g) Stat. 29 Car. II. c. 3.

V. Same, 1 M. & S. 245. (2 R. S. 367. ^ 24). And if these be not suffi-

See Law in New-York, 1 R. S. 746. () 12, &c. cient, a ca : sa : may issue.

(13) In New-York, the only execution from (14) The words in the statute referred to

a court of record against the property of a (29 Car. II. c. 3.) are, at the time of the said

party is a fi. fa. which enforces the collection execution sued, and refei to the seisin of the

o( the debt, interest, and sheriffs fees and trustee ; therefore, if the trustee has cdnveyed

poundage out of the personal property; or if the lands before execution sued, though he

that be not sufficient, then from a sale of all was seised in trust for the defendant at the

such real estate as he had at the time of dock- time of the judgment, the lands cannot be'

eting the judgment, or at any time afterwards, taken in execution. Com. Rep. 227.
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\i\\ the death of Ihc ilclVndant, if he be tenant for life or in tail (15). Du-
ring this poriod the phiiutifT is called tenant by rhgit, of whom we spoko

in a former part of these commentaries (h). We there observed that till

this stJitute, by the ancient common law, lands were not liable to be charg-

ed with, or seised for, debts ; because by these means the connexion be-

tween lord and tenant might be destroyed, fraudulent alienations might be
made, and the services be transferred to be performed by a stnanger; pro-

vided the tenant incurred a large debt, sufficient to cover the land. And
therefore, even by this statute, only one half was, and now is, subject to

execution ; that out of the remainder sufficient might be left for the lord

to distrein upon for his services. And upon the same feodal principle,

copyhold lands are at this day not liable to be taken in execution upon a
judgment (i). But, in case of a del)t to the king, it appears by magna
carta, c. 8. that it was allowed by the common law for him to take posses-

sion of the lands till the debt was paid. For he, being the grand superior

and ultimate proprietor of all landed estates, might seise the lands into

his own hands, if any thing was owing from the vassal ; and could not bo
said to be defrauded of his services, when the ouster of the vassal proceed-

ed from his own command. This execution, or seising of lands by elegit^

is of so high a nature, that after it the body of the defendant carmot be
taken : but if executioa can only be had of the goods, because there are

no lands, and such goods are not sufficient to pay the debt, a capias ad
satisfaciendum may then be had after the elegit ; for such elegit is in this

case no more in effect than ti fieri facias [j). So that body and goods
may be taken in execution, or land and goods ; but not body
*and land too, upon any judgment between subject and subject [*420]

in the course of the common law. But,

5. Upon some prosecutions given by statute ; as in the case of recog-

nizances or debts acknowledged on statutes merchant, or statutes staple

(pursuant to the statutes 13 Edw. I.rfe ?ncrcatoribus, ^.nd 27 Edw. III. c.

9.) ; upon forfeiture of these, the body, lands, and goods may all be taken
at once in execution, to compel the payment of the debt. The process

hereon is usually called an extent (16), or extendi facias, because the sheriflf

(A) Book II. ch. 10. (» Hob. 58.

(t) I RoU. Abr. 888.

(15) And tho sheriff is not Iwund to deliver of the plaintiff's title ; and, in action for use
a moiety 6f each particular tenement and farm, and occupation against the tenant, the produc-
btit only certain tenements, &c. making in va- lion of a copy of the elegit and of the imjuisi-

lue a moiety of the whole. Doe d. Taylor v. tion thereunder is unnecessary. Ramsbottom
Earl of Abingdon, 2 Doug. 473. He .should v. Biickhnrst, 2 M. & S. 565.

retnm that he had delivered an equal moiety The defendant, in the writ o( elegit, may, on
of tke premises, and should set it out by metes motion, obtain a reference to the master to

and bounds, or the return is void. Fenny d. take an account of rents, &c. received by the
MasterX V. Durrent, I B. & A. 40. And the plaintiff, and if it appear that the debt and coats
oMiiration lies at Ni«i Prius on the trial of the nave been satisfied, possession will be re-

" -Ip.livered stored. Price w Vafney, 5 D. & R. 612. 3
the other B. & C. 733. 5;. C.

''
IS V. Jones, (16) The WTit in aid was formerly grossly

3 D. «k. K. 003. 2 li. «k C. 332. iS. C. :i!uisnd; the king's »ame often became aii

It has \)ccn considered in practice that nl- ( ii.'ino of great fraud or oppression, to remedy
tV ' '^ ^ - '^

•
' • '

' - ' moiety to wlncli, stat. 57 Geo. III. c. 117, was pass^.
>'iy eject- The abuse to which I have Jidverted was this ;

itle; but, not only any person indebted or likely to bo
sfmUc, that ciilr) : ihc writ. Ro- indebted to the crown on specialty or record,

gerg V. Pitcher, I but any one so indt'bted in part, or by simple

An examined Ci.,-.. .. ...v. judgment roll, contract only, mi^t obtain the extent in aid

conuiniiig the award of the eU^t, is evideoce to be Issued in his favour. The instant that

Vox. il. 44
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is to cause the lands, <^c. to be appraised to their full extended vatud, B^-^

fore he delivers them to the plaintiff, that it may be certainly known how
soon the debt will be satisfied {k). And by statute 33 Hen. VIII. c. 39.

all obligations made to the king shall have the same force, and of conse-^

quence the same remedy to recover them, as a statute staple ; though in*

deed, before this statute, the king was entitled to sue out execution against

the body, lands, and goods of his accountant or debtor (I). And his debt

shall, in suing out execution, be preferred to that of any other creditor,

who hath not obtained judgment before the king commenced his suit (m).

The king's judgment also affects all lands, which the king's debtor hath

at or after the time of contracting his debt, or which any of his officers

mentioned in the statute 13 Eliz. c. 4. hath at or after the time of his en-

tering on the office : so that, if such officer of the crown aliens for a valua-

ble consideration, the land shall be liable to the king's debt even in the

hands of a bona fide purchasor ; though the debt due to the king was con-

tracted by the vendor many years after the alienation [n). Whereas judg-

ment between subject and subject related, even at common law, no farther

back than the first day of the term in which they were recovered, in re-

spect of the lands of the debtor ; and did not bind his goods and chattels^

but from the date of the writ of execution : and now, by the statute of

frauds, 29 Car. II. c. 3. the judgment shall not bind the land in

[*421] the hands of a bona *fide purchasor, but only from the day of ac-

tually signing the same : which is directed by the statute to be

punctually entered on the record ; nor shall the writ of execution bind the

goods in the hands of a stranger, or the purchasor (o), but only from the

actual delivery of the writ to the sheriff or other offiger, who is therefore

ordered to endorse on the back of it the day of his receiving the same.

These are the methods which the law of England has pointed out for

the execution of judgments : and when the plaintiflf's demand is satisfied,

either by the voluntary payment of the defendant, or by this compulsory

process, or otherwise, satisfaction ought to be entered on the record, that

the defendant may not be liable to be hereafter harassed a second time on
the same account. But all these writs of execution must be sued out

within a year and a day after the judgment is entered (17); otherwise

the court concludes prima facie that the judgment is satisfied and extinct

:

yet however it will grant a writ of scire facias in pursuance of statute

Westm. 2. 13 Edw. I. c. 45. for the defendant to shew cause why the

judgment should not be revived, and execution had against him; to which
the defendant may plead such matter as he has to allege, in order to shew
why process of execution should not be issued : or the plaintiff may still

{k) F. N. B. 131.

(l) 3 Rep. 12.

(m) Stat. 33 Hen. VII. c. 39, 74.

(n) 10 Rep. 55, 56.

(0) Skin. 257.

the writ issued, all the property of the debtor

became liable to the extent at the suit of the

crown ; and thus his creditors were depriv-

ed of participation in such property, the whole
perhaps being absorbed by the alleged crown
debtor. But the statute mentioned above
limits the issuing of the writ to cases where
a debt shall be actually due to, and previously

demajided on the part of the crown. Before
the statute, it was sufficient that the party
suggested the existence of the debt to entitle

him to sue out the writ, and to the money le-

vied thereon. But now the writ cannot be is-

sued unless the sum actually due to his majesty-
be stated and specified in the fiat indorsed
thereon; and, when levied, the sheriff is to

pay the amount over to his majesty's use.

Any overplus is to be paid into court subject

to its disposition on summary application.

The expectation of preference formerly capa-

ble of being realized is by the statute, there-^

fore, in a great degree defeated.

(17) In New-York within two years. 2 R,
8. 363. ij 1.
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Hring an action of (lol)t, founded on this dormant judgment, which was
the only method of revival allowed by the common law (p).

In this manner are the several remedies given by the English law for

all sorts of injuries, either real or personal, administered by the several

courts of justice, and their respective officers. In the course therefore of

the present book, we have, first, seen and considered the nature of reme-
dies, by the mere act of the parties, or mere operation of law, without any
suit in courts. We have next taken a review of remedies by suit or ac-

tion in courts : and therein have contemplated, first, the nature and species

of courts, instituted for the redress of injuries in general ; and then have
shewn in what particular courts application must be made for the re-

dress of particular injuries, or the doctrine of jurisdictions and
•cognizance. We afterwards proceeded to consider the nature [*422]

and distribution of wrongs and injuries affecting every Species of

personal and real rights, with the respective remedies by suit, which the

law of the land has afforded for every possible injury. And, lastly, we
have deduced and pointed out the method and progress of obtaining such

remedies in the courts of justice : proceeding from the first general com-
plaint or original writ, through all the stages of process^ to compel the de-

fendant's appearance ; and of pleading, or formal allegation on the one
side, and excuse or denial on the other ; with the examination of the vali-

dity of such complaint or excuse, upon demurrer ; or the truth of the facts

alleged and denied, upon issue joined, and its several trials ; to ihc judg-

ment or sentence of the law, with respect to the nature and amount of the

redress to be specifically given : till, after considering the suspension of

that judgment by writs in the nature of appeals, we have arrived at its

final execution ; which puts the party in specific possession of his right by
the intervention of ministerial officers, or else gives him an ample satisfac-

tion, either by equivalent damages, or by the confinement of his body who
is guilty of the injury complained of

This care and circumspection in the law,—in providing that no man's

right shall be affected by any legal proceeding without giving him previ-

ous notice, and yet that the debtor shall not by receiving such notice take

occasion to escape from justice ; in requiring that every complaint be ac-

curately and precisely ascertained in writing, and be as pointedly and ex-

actly answered ; in clearly stating the question either of law or of fact

;

in deliberately resolving the former after full argumentative discussion,

and indisputably fixing the latter by a diligent and impartial trial ; in cor-

recting such errors as may have arisen in either of those modes of deci-

sion, from accident, mistake, or surprize ; and in finally enforcing the

judgment, when nothing can be alleged to impeach it ;—this anxiety to

maintain and restore to every individual the enjoyment of his civil rights,

without intrenching upon those of any other individual in the na-

tion, this parental solicitude *which pervades our whole legal con- [•423]
stitution, is the genuine oflfspringof that spirit of equal liberty

which is the singular felicity of EngUshmen. At the same time it must
be owned to have given a handle, in some degree, to those complaints of
delay in the practice of the law, which are not wholly without foundation
but are greatly exaggerated beyond the truth. There may be, it is true,

in this, as in all other departments of knowledge, a few unworthy profes-

sors ; who study the science of chicane and sophistry rather than of truth

if) Co. Litt. 290.
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and justice ; and who, to gratify the spleen, the dishonesty, and wilfulness

of their clients, may endeavour to screen the guilty, by an unwarrantable

use of those means which were intended to protect the innocent. But
the frequent disappointments and the constant discountenance, that they

meet within the courts of justice, have confined these men (to the honour
of this age be it spoken) both in number and reputation to indeed a very

despicable compass.

Yet some delays there certainly are, and must unavoidably be, in the

conduct of a suit, however desirous the parties and their agents may be
to come to a speedy determination. These arise from the same original

causes as were mentioned in examinmg a former complaint (q) ; from li-

berty, property, civility, commerce, and an extent of populous territory :

which whenever we are willing to exchange for tyranny, poverty, barba-

rism, idleness, and a barren desert, we may then enjoy the same dispatch

of causes that is so highly extolled in some foreign countries. But com-
mon sense and a little experience will convince us, that more time and cir-

cumspection are requisite in causes, where the suitors have valuable and
permanent rights to lose, than where their property is trivial and precari-

ous, and what the law gives them to-day, may be seised by their prince to-

morrow. In Turkey, says Montesquieu (r), where little regard is shewn
to the lives or fortunes of the subject, all causes are quickly decided : the

basha, on a summary hearing, orders which party he pleases to be basti-

nadoed, and then sends them about their business. But in

[*424] *free states the trouble, expense, and delays of judicial proceed-

ings are the price that every subject pays for his liberty : and in all

governments, he adds, the formalities of law increase, in proportion to the

value which is set on the honour, the fortune, the liberty, and life of the

subject.

From these principles it might reasonably follow, that the English courts

should be more subject to delays than those of other nations ; as they set

a greater value on life, on liberty, and on property. But it is our peculiar

felicity to enjoy the advantage, and yet to be exempted from a proportiona-

ble share of the burthen. For the course of the civil law, to which most
other nations conform their practice, is much more tedious than ours ; for

proof of which I need only appeal to the suitors of those courts in Eng-
land, where the practice of the Roman law is allowed in its full extent.

And particularly in France, not only our Fortescue (s) accuses (on his

own knowledge) their courts of most unexampled delays in administering

justice ; but even a writer of their own [t) has not scrupled to testify,

that there were in his time more causes there depending than in all Europe
besides, and some of them an hundred years old. But (not to enlarge on
the prodigious improvements which have been made in the celerity of jus-

tice by the disuse of real actions, by the statutes of amendment and jeo-

fails (u), and by other more modern regulations, which it now might be
indelicate to remember, but which posterity will never forget) the time and
attendance afforded by the judges in our English courts are also greater

than those of many other countries. In the Roman calendar there were
in the whole year but twenty-eight judicial or triverbial (w) days allowed

to the praetor for deciding causes (x) : whereas, with us, one-fourth of the

(q) See pag. 327. (to) Otherwise called dies fasti in guibus licebat

(r) Sp. L. b. 6, ch. 2. praetori fari tria verba, do, dico, addico, (Calv.

(s) de Laud. LL. c. 53. Lex. 285.)

it) Bodin. de Republ. I. 6, c. 6. («) Spelman of the terras, <> 4, c. 2.

(tf) See pag. 407.
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year is term time' in which three eourts constantly sit for the dispatch of

matters of law ; besides the very close attendance of the court of

chancery for determining 'suits in ecpiity, and the numerous [•425]
courts of assise and 7iisi prius that ait in vacation for the trial of
matters of fact. Indeed there is no other country in the known world,

that hath an institution so commodious and so adapted to the dispatch of

causes, as our trial by jury in those eourts for the decision of facts ; in no
other nation under heaven does justice make her progress twice in each
year into almost every part of the kingdom, to decide upon the spot by
the voice of the people themselves the disputes of the remotest provinces.

And here this part of our commentaries, which regularly treats only of

redress at the common law, wo\ild naturally draw to a conclusion. But,

as the proceedings in the courts of equity are very different from those at

common law, and as those courts are of a very general and extensive ju-

risdiction, it is in some measure a branch of the task I have undertaken, to

give the student some general idea of the forms of practice adopted by
those courts. These will therefore be the subject of the ensuing chapter.

CHAPTER XXVIII.

OF PROCEEDINGS IN THE COURTS OF
EQUITY (I).

Before we enter on the proposed subject of the ensuing chapter, viz.

the nature and method of proceedings in the courts of equity, it will be
proper to recollect the observations which were made in the beginning of

(1) That the courts of equity and courts of the publication of a libel cannot be restrained,
law are not opposed to each other, and often 2 Swan. 413, (see ante, 2 vol. 407. in >otes.)
concur in the exercise of their powers, to pro- Nor will the court compel a discovery in aia
mote the ends of substantial justice, is not now of criminal proceedings. 2 Ves. 398. The
disputed. It is said, that matters of fact should court of chancery has a concurrent jurisdic-
be left to courts of law for the decision of a tion with the adiniralty, Gilb. Eq. Rep. 2213

;

jury, 1 Ridgway's Pari. Car. 9 ; and issues are and may repeal letters of reprisal, after a
oftentimes directed for that purpose

;
yet peace, thongn there is a clause in the patent

" there is no doubt," says Lord Eldon, " that that no treaty of jjeace shall prejudice it. 1

according to the constitution of this court, it Vem. 54. So equity may relieve after ver-
may take upon itself the decision of every fact diet in K. B. or C. P., and even grant a per-
put in issue upon the record." And again, pctual injunction after five trials at law on the
'' This court has a right (to be exercised very same point and verdicts the same way : but
tenderly and sparingly) of deciding without equity is very tender in the exercise of this
issues." 9 Ves. 168. The general rule is, power. 2 P. W. 425. 10 Mod. 1. And a
th.it a court of equity will never exercise juris- court of equity will not review the orders of
(!i( tion over criminal proceedings. Yet in a the exchequer as a court of revenue; nor in-
(Mj-f w!i( rf thf plaintiffs indicted defendant's terfere where that court, as a court of reve-
iiL't lit It tii( s, ssions, where the nlaintiffs them- nuc. is competent to decide the subject-matter.
selvc- ' r a breach of the peace, 3 Ridgw. P. C. 80.

lord 1

1

ui order to restrain the Matters arising otd of England.—A question
pi'os( ,rini of rhr ransc and concerning the right and title to the Isle of
fiirth' It to Man may be determined in a court of chance-

fer ail ...... ...... court England, though the cause of suit arose in the

may
ju»f

»

- l-re- ry. 1 Ves. 202. Where the defendant is in

•r ail ...... ...... court England, though the cause of suit arose in the
ivill stop the proceedings imon such indictment, plantations, if the bill be brought here, the

2 Atk. .302. The court of chancery has no ju- court agms in personam may, by compulsion of
will stop the proceedings irnon such indictment, plantations, if the bill be brought here, the

2 Atk. .302. The court of chancery has no ju- court agms in personam may, by compulsion of
risdiclion to prevent a crime, except ih the pro- the person, force him to do justice, for the ju-
tectioa of infants. Therefore it is said, that risdiction of the chancellor is not ousted, 3
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this book («) on the principal tribunals of that kind, acknowledged by the

constitution of England ; and to premise a few remarks upon those parti-

(a) pag. 45. 50. 76

Atk. 589. See I Jac. & W. 27 ; and this al-

though in general all questions respecting real

estates belong to the country where they are

situate. Elliott v. Lord Minto. 6 Mod. 16.

Ist. It is assistant to the common law, by

removing legal impediments to a fair deci-

sion of a question depending in those courts
;

as, preventing the setting up of outstanding

terms, «fcc. 5 Mad. 428. 2 J. & W. 391.

2dly. It acts concurrently with the common
law, by compelling a discovery which may
enable those courts to decide according to the

real facts and justice of the case ; as, where
the discovery is to ascertain whether the de-

fendant did not promise to marry, Forrest,

Rep. 42 ; or to disprove the defendant's plea,

that he had made no promise within six years,

and to compel him to state whether he has not

promised within that time, 5 Mad. 331 ; but he

has a right to protect himself in equity by the

statute of limitations, from a discovery as

to the original constitution of the debt, or

whether it has since been paid. 5 Mad. 331.

So he may be required to disclose whether he
is an alien or not, 2 Ves. sen. 287. 494 ; but

where a discovery would subject a party to

penalty or forfeiture, it is not to be obtained,

1 Ves. 56. 2 Ch. Rep. 68. 2 Atk. 392. 2
Ves. 265. 1 Eq. Ab. 131. p. 10 ; except in

cases under the stockjobbing act, 7 Geo. II. c.

8. s. 1, 2 Marsh. Rep. 125, and some other

particular provisions. Nor will the court com-
pel a discovery in aid of criminal proceedings.

2 Ves. 398. Vide Mitf. PI. 150. It exercises

concurrent jurisdiction, in perpetuating testi-

mony in danger of being lost before it can be

used ; by preserving property during litigation

;

by counteracting fraudulent judgments ; by
setting bounds to oppressive litigation ; and
in cases of fraud, accident, mistake, account,

partition, and dower.
3dly. It claims exclusive jurisdiction in mat-

ters of trust and confidence, and whenever,
upon the principles of universal justice, the

interference of a court of judicature is neces-

sary to prevent a wrong, end the positive law
is silent. 1 Fonb. Eq. p. 9. n. (f).

The matters over which the court of chan-

cery maintains an equitable jurisdiction have
been arranged in the following alphabetical or-

der ; and as this analysis has the recommen-
dation of practical utility, we shall proceed to

embody the principal rules and decisions un-
der each head respectively.

1st. Accident and Mistake.
2d. Account.
3d. Fraud.
4th. Infants.
5th. Specific Performance of Agree-

ments.
6th. Trusts.
1st. Accident and Mistake.—By acci-

dent is meant, where a case is distinguished

from others of the like nature by unusual cir-

cumstances, for the court of chancery cannot
control the maxims of the common law, be-

cause of general inconvenience ; but only
where the observation of a rule is attended
with some unusual and particular inconveni-
ence. 10 Mod. 1.

1. Bonds, <SfC.—Equity will relieve against

the loss of deeds, 3 V. & B. 54. or bonds, 5
Ves. 235. 6 Ves. 812. but not if the bond be
voluntary, 1 Ch. Ca. 77. It will also set up a

bond so lost or destroyed, against sureties,

though the principal be out of the juris-diction.

3 Atk. 93. 1 Ch. Ca. 77. 9 Ves. 464. Bonds
made joint, instead of several, may be modified

according to intent in some cases. 2 Atk. 33.

9 Ves. 118. 17 Ves. 514. 1 Mcriv. 564.

Bmmdaries, cf-c.—Equity will ascertain the

boundaries, or fix the value, where lands have
been intermixed by unity of possession. 2
Meriv. 507. 1 Swanst. 9. So to distinguish

copyhold from freehold lands within the manor.
4 Ves. 180. Nels. 14.

Penalties, Forfeitures, c^c, incurred by acci-

dent, are relieved against, 2 Vem. 594. 1 Stra.

453. 1 Bro. C. C. 418. 2 Sch. & Lef 685.

where the thing may be done afterwards, or a
compensation made for it. 1 Ch. Ca. 24. 2
Ventr. 352. 9 Mod. 22. 18 Ves. 63. But
no relief is given in the case of a voluntary

composition, payable at a fixed period. Amb.
332. See 1 Vern. 210. 2 Atk. 527. 3 Atk.

585. 16 Ves. 372. Equity will not relieve

against the payment of stipulated, or as they
are sometimes called, liquidated, damages, 2
Atk. 194. Finch, 117. 2 Cha. Ca. 198. 6
Bro. P. C. 470. 1 Cox. 27. 2 Bos. & P. 346.

3 Atk. 395 ; and forfeitures under acts of par-

liament, or conditions in law, which do not

admit of compensation, or a forfeiture which
may be considered as a limitation of an es-

tate, which determines it when it happens,
cannot be relieved against. 1 Ball & Bat. 373,

478. 1 Stra. 447. 452. Prec. Ch. 574.

Mistake.—A defective conveyance to chari-

table uses is always aided, 1 Eden. 14. 2 Vern.
755. Prec. Ch. 16. 2 Vem. 453. Hob. 136

;

but neither a mistake in a fine (if after death
of conusor), or in the names in a recovery, are

supplied, especially against a purchaser. 2
Vern. 3. Ambl. 102. Nor an erroneous reco-

very in the manorial court. 1 Vern. 367. Mis-
takes in a deed or contract, founded on good
consideration, may be rectified. 1 Ves. 317.

2 Atk. 203. And if a bargain and sale be
made and not enrolled within six months,
equity will compel the vendor to make a good
title, by executing another bargain and sale

which may be enrolled. 6 Ves. 745. A con-
veyance defective in form may be rectified, 1

Eq. Ab. 320. 1 P. W. 279. even against as-

signees, 2 Vem. 564. 1 Atk. 162. 4 Bro. C. C.

472. or against representatives. 1 Anst. 14.

So defects in surrenders of copyhold. 2 Vem.
564. Salk. 449. 2 Vem. 151. But not the

omission of formalities required by act of par-

liament in conveyances. 5 Ves. 240. 3 Bro.

C.C.571. 13 Ves. 588. 15 Ves. 60. 6 Ves.

745. 11 Ves. 626. Defects in the mode of
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citlat causes, wherein any of them claims and exercises a sole jurisdiction,

distinct froyi and exclusive of the other.

conveyancp may be remedied. 4 Bro. C. C.

382. So the execution of powers. 2 P. W.
623.

2d. Account.—MtUual dealings and de-

mands between parties, which are too complex

to be accurately taken by trial at law, may be

adjusted in ecjuity, 1 Sch. & Lefroy, 309. 13

Ves. 278, 9. 1 Mad. Ch. 8G. & note (i^ ; but if

the subject be matter of set-off at law, and

capable of i)roof, a bill will not lie, 6 Ves.

13G; and the difficulty in adjusting the ac-

count constitutes no legal ol)jection to an ac-

tion. 5 Taunt. 481. 1 Marsh. 115. 2 Camp.
238.

3. Fraud.—Equity has so great an abhor-

rence of fraud, that it will set aside its own
decrees if founded thereupon ; and a bill lies

to vacate letters patent obtained by fraud. 13

Vin. Ab. 543. pi. 9. 1 Vern. 277. All deceit-

ful practices and artful devices, contrary to the

plain rules of common honesty, are frauds at

common law, and punishable there ; but for

some frauds or deceits there is no remedy at

law, in which cases they are cognizable in

equity, as one of the chief branches of its ori-

ginal jurisdiction. 2 Ch. Ca. 103. Finch,

161. 2 P. W. 270. 2 Vern. 189. 2 Atk. 324.

3 P. W. 130. Bridg. Ind. tit. Fraud, pi. 1.

Where a person is prevented by fraud from
executing a deed, equity will regard it as al-

ready done. 1 Jac. & W. 99.

1. Trustees are in no case permitted to pur-

chase from themselves the trust estate, 1 Vern.

465. nor their solicitor. 3 Mer. 200. Nor in

bankruptcy are the commissioners (6 Ves.

617.) or assignees, (6 Ves. 627.) nor their so-

licitors. 10 Ves. 381. Nor committee or

keeper of a lunatic, 13 Ves. 156. nor an execu-

tor, I Ves. & B. 170. 1 Cox, 134. nor gover-

nors of charities, 17 Ves. 500.

2dly. Attorney and Client.—Fraud in trans-

actions between attorneys and client is guard-

ed against most watchfully. 2 Ves. J. 201.

IMad. Ch. 114,5. 116.

3dly. Heirs, Sailors, <fc.—Equity will pro-

tect improvident heirs against agreements
binding on their future expectancies, negotiat-

ed during some temporary embarrassment,
provided such agreement manifest great inade-

quacy of consideration. 1 Vern. 169. 2 Vern.
27. IP. W. 310. 1 Bro. C.C.I. 2 Ves. 157.

It will also aet aside unequal contracts obtain-

ed from sailors respecting their prize-money,
Newl. Com. 443. 1 Wils. 229. 2 Ves. 281.

516 ; and the fourth sec. of 20 G. III. c 24. de-

clarea all bargains, Ace. concerning any share

of a prize taken from any of his majesty's

enemies, &c. void. Vid. Newl. Cont. 444.

4thly. Guardian.—Fraud between guardian

and ward is also the subject of strict cogni-

zance in the court of chuncery. For the de-

tails under this head, see 1 book, ch XVII.
and notes.

5thly. Injunctions.—In a modem work the

subject of mjunction.s is considered under the

head of fraud, (see 1 Mad. Ch. 125.) but it

seems to deserve adi.^tinct consideration. An
injunction isa method by which the court of

chancery intcrfrrrs to jirrrrntlJ.* - wiii.....i.-.ion

of fraud and mischief. The exerrisc of this

authority may be obtained, l»t. To stay pro-

ceedings in other court.'*. 2<l. To restrain in-

fringements of patent. 3d. To stay waste.
4th. To preserve copy-right. 5th. To restrain

negotiation of bifls, 6ic. or the transfer of
stock. 6th. To prevent nuisances, and in

most cases where the rights of others are in-

vadcd, and the remedy by action at law is too
remote to prevent increasing damage. See I

Mad. Ch. 157 to 165. An injunction to stay
proceedings at law does not extend to a dis-

tress for rent. 1 Jac. & W. 392. Nor has
equity any jurisdiction to stop goods in tran-

situ in any case, nor will the court restrain the
sailing of a Te.sscl for such purpose by injunc-

tion. 2 Jac. & W. 349.

6thly. Bills of Peace, which form an essen-
tial check on ligitation. 1 Bro. P. C. 266. 2
Bro. V. C. 217. Bunb. 158. 1 P. W. 671.

Prec. Ch. 262. 1 Stra. 404. For this purpose
a perpetual injunction will be granted. See
10 Mod. 1. 1 Bro. P. C. 268. This bill can-
not hold in disputes between two pyersons only.

2 Atk. 483. 391. 4 Bro. C. C. 157. Vin. tit.

Ch. 425. pi. 35. 3 P. W. 156.

7thly. Bill of Interpleader will lie to pre-
vent fraud or inju.sticc, where two or more
parties claim adversely to each other, from
him in possession (otherwise it will not lie, 1

Mer. 405.) ; for in such case, it is necessary
the two claimants should settle their rights

before the person holding possession be re-

quired to give up to either. 2 Ve3. J. 310.

Mitf. PI. 39. 1 Mad. Ch. 173. And on the
same principle,

8thly. Bills or Writs of Certiorari, to re-

move a cause from an inferior, or incompetent
jurisdiction.

9thly, Bills to perpetuate testimony in dan-
ger of being lost before the right can be ascer-
tained.

lOthly. Bills to discover evidence in posses-
sion of defendant, whereof plaintiff would be
otherwise wholly deprived, or of deeds, &c.
in defendant's custody.

llthly. Bills of Quia Timet for the purpose
of preventing a possible future injury, and
thereby quieting men's minds and estates, &c,
1 Madd. Ch. 224. Newl. on Contr. 93. 493.

12thly. Bills for the drlirering up of Deeds.
—As where an instrument is void at common
law, as being against the policy of the law,
it belongs to the jurisdiction of equity to order
it to be delivered up. 1 1 Ves. 535. In Mayor,
&c. of Colchester v. Lowton, Lord Eldon
says, •' My opinion has always been (differing

from others) that a court of equity has juris-

diction and duty to order a void deed to be
delivered up, and placed with those whose pro-

perty may be affected by it, if it remains in

other hands." 1 Ves. & B. 244.

13th. Bills for apportionment or rontrihtaion

between persons standing in partictiiar rela-

tions one to another. 5 Ves. 792. 2 Fr^'PO*-

97.

llth. For dower and partition.
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I have already (h) attempted to trace (though very concisely) the liis>

tory, rise, and progress, of the extraordinary court, or court of equity, in

(b) pag. 50, &c.

15th. To establish vwduses.

16th. Bills to marshal securities.

17th. Bills to secure property in litigation

in other courts. And
18th and lastly. Bills to compel lords of

manors to hold courts, or to admit copyholders

and bills to reverse erroneous judgments in

copyhold courts. Vide 1 Madd. Ch. 242 to

253.

4th. iNFANts.—The protection and care

which the court of chancery exercises over ia-

fants have already been incidentally noticed.

Vide 1 book, chs. XVI. XVII. and notes.

Wards of Court.—To make a child a ward
of court, it is sufficient to file a bill ; and it is

a contempt to marry a ward of court, though

the infant's father be living. Ambl. 301. The
court of chancery, repre.senting the king as

parens patriiB, has jurisdiction to control the

right of the father to the possession of his in-

fant ; but the court of K. B. has not any por-

tion of that delegated authority. The court

of chancery will restrain the father from re-

moving his child, or doing any act towards

removing it out of the jurisdiction. So will

the court refuse the possession of the child to

its mother, if she has withdrawn herself from

her husband. 10 Ves. 52. Co. Lit. 89. (a).

n. 70. 2 Fonb. Tr. Eq. 224. n. (a). 2 Bro.

C. C. 499. 1 P. W. 705. 4 Bro. C. C. 101.

2 P. W. 102. The court retains its jurisdic-

tion over the property of a ward of court after

21, if it remains in court; and if the ward
marries, will order a proper settlement to be

made, or reform an improper one, unless the

ward consents to the settlement either in court

or under a commission. 2 Sim. & Stu. 123.

n. (a). In case the husband assign the pro-

perty of the wife, who is a ward of court, it

shall not prevail, but the court will direct

even the whole of the property in question to

be settled on the wife and her children, and
the assignee will not be entitled even to the

arrear of interest accrued since the marriage.

3 Ves. 50G.

5th. Specific Performance of Agree-
ments.—The jurisdiction of the courts of

equity, in matters of this kind, though certain-

ly as ancient as the reign of Edward IV., did

not obtain an unresisting and uniform acqui-

escence on the part of the public till many
years afterwards. See 1 Roll. Rep. 354. 2

lb. 442. Latch. 172.

Realty.—Thus equity enforces agreements
for the purchase of lands, or things which re-

late to realties, but not (generally) those

which relate to personal chattels, as the sale

of stock, corn, hops, &c., in such cases the

remedy is at law. 3 Atk. 383. Newl. Cont.
87.

That which is agreed to be done is in equity

considered as already done, 2 P. W. 222 ; and
therefore when a husband covenants on his

marriage to make a settlement charged upon
his lands, which he is afterwards prevented
from completing by sudden death, the heir

shall make satisfaction of the settlement out
of the estate. lb. 233.

Personalty.—In agreements, with penalties
for the breach of thorn, it is necessary to dis-

tinguish the cases of a penalty intended as a
security, for a collateral object, from those
where the contract itself has assessed the da-

mages which the party is to pay, upon his doing
or omitting to do the particular act. In these
latter cases, ecjuity will not interfere either to

prevent or to enforce the act in question, or to

restrain the recovery of damages after they
have become due. But in the former, where
it plainly appears that the specific performance
of that act was the primary object of the agree-
ment, and the penalty intended merely to ope -

rate as collateral security for its being done,
though at law the party might make his elec-

tion, either to do the particular act or to pay
the penalty, a court of equity will not permit
him to exercise such right, but will compel
him to perforni the object of the agreement,
Newl. Cont. cap. 17. Thus, as the principle

whereon a specific performance of agreement
relating to personals is refused, is, that there^

is as coniplete a remedy to be obtained at law,-

therefore, where a party sues merely on a
memorandum of agreement (a mere memo-
randum not being regarded as valid at law),
a court of equity will give relief, for equity
suffers not a right to be without a remedy. 3
Atk. 382. 385. But it is only where the legal

remedy is inadequate or defective, that courts
of equity interfere. 8 Ves. 163. Equity will

not enforce an agreement for the transfer of
stock, 10 Ves. 161 ; but it has been held that

a bill will lie for performance of agreement
for purchase of government stock, where it

prays for the delivery of the certificates which
give the legal title to stock. 1 Sim. «& Stu.

590. And it seems the court will entertain a
suit for the specific performance of a contract

for the purchase of a debt. 5 Price, 325. So*

,to sell the goodwill of a trade, and the exclu-
sive use of a secret in dyeing. 1 Sim. & Stu.
74. but not without great caution. See 1 P.
Wms. 181.

6th. Trusts.—Trusts may be created of
real or personal estate, and are either, 1st,-

Express ; or, 2d, Implied. Under the head
of implied trusts may be included all resulting

trusts, and all such trusts as are not express.

Express trusts are created by deeds or will.

Implied trusts arise, in general, by construc-

tion of law, upon the acts or situation of par-

ties. 1 Mad. Cha. 446.

Lunatics.—The custody of the persons and
estates of lunatics, was a power not originally

in the crown, but was given to it by statute,

for the benefit of the subject. 1 Ridgw. P. C^

224. et vid. 2 Inst. 14. And now, by the sta-

tute de prerogativa regis, 17 Edw. II. c. 9 &
10, the king shall have the real estates of idi-

ots to his own use, and he shall provide for

the safe keeping of the real estates of lunatics,

so that they shall have a competent mainte-
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\ . The same jurisdiction is exercised, and the same system of

pursued, in the equity court of tlu» (;xche(iuor; with a distinction,

howevt'T, as to some few niaMers, peculiar to each tribunal, and in which
the other cannot interfere. And, first, of those peculiar fo the chancery.

1. Upon the abolition of the court of wards, the care, which the crown
was bound to take as guardian of its infant tenants, was to-

totally extinguished in every feodal view ; but *resulted to the king [•427]
in his court of chancery, together with the general protection (c)

of all other infants in the kingdom (2). When therefore a fatherless child

has no other guardian, the court of chancery has a right to apjwint

(c) F. N. B. 27.

demands. But the testator may, by clear and
expbcit words, exempt his personalty from
payment of debts as against the devisee of
his realty, though not as against creditors.

The rule in equity is, that in case even of a
specialty debt, the personal assets shall be
first applied, and if deficient, and there be no
devise for payment of debts, the heir shall

then be charged for assets descended. 2 Atk.
426. 434. For lands are in equity a favoured
fund, insomuch that the heir at law, or devisee
of a mortgagor, may demand to have the estate

mortgaged by such devisor himself, cleared

out of the personalty. Vin. Ab. tit. Heir, U.
pi. 35. 1 Atk. 487. And a specific devisee
of a mortgaged estate is entitled to have it

exonerated out of real assets descended. 3
Atk. 430. 439. But at law there is no such
distinction of favour shewn to lands ; a bond
creditor may, if he please, proceed immedi-
ately against the heir, without suing the per-

sonal representative of his deceased debtor.^

As to the order in which real assets shall be
applied in equity for payment of debt* (after

exhausting tne personal effects, supposing
them not exempted), the general rule is, first,

to take lands devised simply for that purpose,
then lands descended, and lastly estates spe-
cifically devised, even though they are gene-

rally charged with the payvient of debts. 2 Bro.
263.

Equitable assets are such as at law cannot
be reached bv a creditor, as a devise in trust to

pay debts, of an equity of redemption subject

to a mortgage in fee, or where the descent is

broke by a devise to sell for the payment of
debts. 1 Vcm. 411. 1 Ch. Ca. 128. n. 2
Atk. 290. But lands so devised, subject to a
mortgage /or years, are legal assets.

Bankruptcy.—See the consolidation act, 6
Geo. IV". c. 16, commencing its operation
with the present year, and the derisions appli-

cable to Its several enactments, ante, 2 book,
ch. 31. in notes.

(2) See in general, ante, 1 book, c. XVI. &
botli in law and equity, to which credi- XVII. in notee. Also note (1) ante, tit. Ix-

tors by simple contract, or of any higher order, rants.

may have recourte for the satisfaction of their

t In New-York, the chancellor is guardian be neceisary for payment of his debts, or for

of all the estate of tho lurmtir and of his person, his support. Id. 53,
(J

11, &c.
but exercises thi^^ 'v for the bene- % See, however, now in New-York,3 R. S.

fit of the lunatic :\ uly. (2 R. S. 52, 454, ^ 42, &c. proceedings against him by cro-

&c.) He may dirt- . t i.> ... .-^.d so much of the ditors can now only be in equity,

estate real or personal of the lunatic as may

Vol. II. 45

nance, and the residue is to he kept for their

use. 1 Ridg. P. C. 519. 535.t A liberal ap-

plication of the property of a lunatic is made
to secure every comfort his situation will ad-

mit, 6 Ves. 8, without regard to expectants
on estate. 1 Ves. J. 297. The power of the

chancellor extends to making grants from
time to time of the lunatic's estate, and as this

power is derived under the sign manual, in

virtue of the prerogative of the crown, ihe
chancellor, who is usually invested with it, is

responsible to the crown alone for the right ex-

ercise of it, per Ld. Hardw. 3 Atk. 635. It

is said, that since the revolution the king has
always granted the surplus profits of the es-

tate of an idiot to some of his family. Ridgw.
P. C. 519.App. note(l).

Charities.—The general controlling power
of the court over charities, does not extend to

a charity regulated by governors under a char-

ter, unless they have also the management of

the revenue, and abuse their trust ; which will

not be presumed, but must be apparent, and
made out by evidence. 2 Ves. J. 42. The
internal management of a charity is the ex-

clusive subject of visitorial jurisdiction : but

ander a trust as to the revenue, abuse by mis-

application is controlled in chancery. 2 Ves.

& B. 134.

Executors.—Where an executor has an ex-

press legacy, the court of chancery looks

upon him as a trustee with regard to the sur-

plu.s, and will make him account, though the

spiritual court has no such power. 1 P. W. 7.

And where an executor, who was directed to

lay out the testator's personalty in the funds,

unnecessarily sold out stock, kept large ba-

lances in his hand, and resisted payment of

(iotd.s by false pretences of outstanding de-

mands, he was charged with five per cent, in-

terest and costs, but the court refused to make
reata in the account. 1 Jac & W. 586. And
•ee on this subject, ante, 2 book, ch. 32.

Marshalling Assets.—The testator's whole

personal property, whether devised or not, is
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one (3) : and from all proceedings relative thereto, an appeal lies to t1i&

house of lords. The court of exchequer can only appoint a guardian ad
litem, to manage the defence of the infant if a suit be commenced against

him ; a power which is incident to the jurisdiction of every court of jus-

tice (d) : but when the interest of a minor comes before the court judicial-

ly, in the progress of a cause, or upon a bill for that purpose filed, either

tribunal indiscriminately will take care of the property of the infant.

2. As to idiots and lunatics (4) : the king himselfused formerly to commit
the custody of them to proper committees, in every particular case ; but

now, to avoid solicitations and the very shadow of undue partiality, a

warrant is issued by the king (e) under his royal sign manual to the chan-

cellor or keeper of his seal to perform this office for him : and, if he
acts improperly in granting such custodies, the complaint must be made
to the king himself in council (/) (5). But the previous proceedings on
the commission, to inquire whether or no the party be an idiot or a luna-

tic, are on the law side of the court of chancery, and can only be redressed

(if erroneous) by writ of error in the regular course of law (6).

3. The king, as parens patriae, has the general superintendence of all

charities; which he exercises by the keeper of his conscience, the chan-

cellor. And therefore whenever it is necessary, the attorney-general, at

the relation of some informant (who is usually called the relator), files ex

officio an information in the court of chancery to have the charity properly

established. By statute also 43 Eliz. c. 4. authority is given to the lord

chancellor or lord keeper, and to the chancellor of the duchy of

[*428] Lancaster, respectively, to grant *commissions under their several

seals, to inquire into any abuses of charitable donations, and rectify

the same by decree ; which may be reviewed in the respective courts of

the several chancellors, upon exceptions taken thereto. But, though this

is done in the petty bag office in the court of chancery, because the com-
mission is there returned, it is not a proceeding at common law, but treated

as an original cause in the court of equity. The evidence below is not ta-

ken down in writing, and the respondent in his answer to the exceptions

may allege what new matter he pleases ; upon which they go to proof,

and examine witnesses in writing upon all the matters in issue : and the

court may decree the respondent to pay all the costs, though no such au-

thority is given by the statute. And as it is thus considered as an origi-

nal cause throughout, an appeal lies of course from the chancellor's decree

(d) Cro. Jac. 641. 2 Lev. 163. T, Jones, 90. (/) 3 P. Wms. 108. See Reg. Br. 267.

(e) See book I. ch. 8.

(3) As to guardian and ward in general, see gust, 1828, and to transmit copies thereof with-
ante, 1 book, c. XVII. in note. Also note in five days to the office of metropolitan com-

(1) ante, tit. Infants. missioners in lunacy, to be marked "private

(4) See 1 book, p. 302 to 306. 2 book, p. return," and also forthwith to give notice of

291. n. b. Also note (1) ante, tit. Lunatics. the death or removal of any such person.

(5) See 1 book 303. n. (24) and 3 Bro. P. C. And by s. 36 of the same stat. the persons

329. by whose authority any patient shall be deli-

(6) By Stat. 9 Geo. IV. c. 41, s. 41, all per- vered into the care of the keeper of any licens-

sons wheresoever in England, (not keeping ed house for the reception of the insane, are^

licensed houses and not being relatives, or a under like pain, required in person, or by some
committee appointed by the lord chancellor) other person appointed in writing under hand

receiving into their exclusive care, and main- and seal, to visit such person once at least

tenance any insane person or persons, or re- every six months during his confinement, and

presented or alleged to be insane, are required, to enter in the journal kept at such houses for

under pain of misdemeanour, to have a certi- registering the visits of the commissioners,,

ficate of insanity, an order for reception of the date of such visit.

every such person so received after 1st of Au-
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to iho house of peers (g), notwithstanding any loose opinions to the con-

trary (A).

4. By the several statutes relating to bankrupts j a summary jurisdiction

is given to the chancellor, in many matters consequential or previous to

the commissions thereby directed to be issued ; from which the statutes

give no appeal (7).

On the'other hand, the jurisdiction of the court of chancery doth not

extend to some causes, wherein relief may be had in the exchequer. No
information can be brought, in chancery, for such mistaken charities, as

are given to the king by the statutes for suppressing superstitious uses.

Nor can chancery give any relief against the king, or direct any act to be

done by him, or make any decree disposing of or affecting his property
;

not even in cases where he isa royal tnistee (^) (8). Such causes must
be determined in the court of exchequer, as a court of revenue

;

which alone has power *over the king's treasure, and the officers [*429]

employed in its management : unless where it properly belongs to

the duchy court of Lancaster, which hath also a similar jurisdiction as a

court of revenue ; and, like the other, consists of both a court of law and

a court of equity.

In all other matters, what is said of the court of equity in chancery will

be equally applicable to the other courts of equity. Whatever difference

there may be in the forms of practice, it arises from the different constitu-

tion of their officers : or, if they differ in any thing more essential, one

of them must certainly be wrong; for truth and justice are always uni-

form, and ought equally to be adopted by them all (9).

Let us next take a brief, but comprehensive, view of the general na-

ture of equity, as now understood and practised in our several courts of

judicature. I have formerly touched upon it (k), but imperfectly : it de-

sen^es a more complete explication. Yet as nothing is hitherto extant,

that can give a stranger a tolerable idea of the courts of equity subsisting

in England, as distinguished from the courts of law, the compiler of these

observations cannot but attempt it with diffidence : those who know them
best, are too much employed to find time to write ; and those who have

attended but little in those courts, must be often at a loss for materials.

Equity then, in its true and genuine meaning, is the soul and spirit of

(g) Duke's char, uses, 62. 128. Corporation of 24 Oct. 1740. Reeve t». Attorney-general. Cane. 27
Burford v. Lenthal. Cane. 9 May, 1743. Nov. 1741. Lightboun t>. Attorney-general. Cane.

(A) 2 Vern. 118. 2 May, 1743.

(t) Huggins V. York Buildings' Company. Cane. (k) Book I. introd. ^ 2 4- 3. od cole.

(7) The summary juri«diction of the court is in possession, or any title is vested in it

ofequity, in cases of bankruptcy, must be per- which the suit seeks to divest, or its rights
sonally exercised by the chancellor, lord-keep- are the immediate and sole object of the suit,

er, or the lords commissioners of the great the application must be to the king, by petition
seal. 2 Woodd. 400. of right, Reeve v. Attorney-general, mentioned

(8) Where the rights of the crown are con- in Penn v. Lord Baltimore, 1 Ves. 445, 446,
cemed, if they pxtond only to the superintend- upon which, however, the crown may refer it

ence of a
J

'

'
in ca.se of a cha- to the chancellor to do right, and may dire<;^

rity,lhekin I may l)e made that the attorney-general shall be made a party
a party to s s; and in other to a suit for that purpose. The queen has also
cases where liit crowu u not in possession, a the same prerogative. 2 Roll, Abr. 213. Mitf.
title vested in it is not impeached, and its Treat, on Pleadings in Chan.
rights only incidentally concerned ; ithasge- (9) The court of chancery in New-Yorii
nerally been considered, that the king's attor- has all the powers atx)ve enumerated, except
»ey-general may be made a party in respect of as to bankrupts. See 2 R. S. 173, ^ 36 : 462,
those rights, and the practice has been accord- ^ 61, 6te.

ingly. 1 P. Wms. 445. But where the crown
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all law : positive law is construed, and rational law is made by it. In this,

equity is synonymous to justice ; in that, to the true sense and sound in-

terpretation of the rule. But the very terms of a court of equity, and a

court of law, as contrasted to each other, are apt to confound and mislead

us : as if the one judged without equity, and the other was not bound by
any law. Whereas every definition or illustration to be met with, which

now draws a line between the two jurisdictions, by setting law
[*430] and equity *in opposition to each other, will be found either io-

tally erroneous, or erroneous to a certain degree.

1. Thus in the first place it is said (Z), that it is the business of a court

of equity in England tb abate the rigour of the common law. But no
such power is contended for. Hard was the case of bond-creditors, whose
debtor devised away his real estate; rigorous and unjust the rule, which
put the devisee in a better condition than the heir [m)

;
yet a court of

equity had no power to interpose. Hard is the common law still subsistr

ing, that land devised, or descending to the heir, shall not be liable to sim-?

pie contract debts of the ancestor or devisor (ti), although the money was
laid out in purchasing the very land ; and that the father shall never im^

mediately succeed as heir to the real estate of the son (o) : but a court of

equity can give no relief; though in both these instances the artificial rea-^

son of the law, arising from feodal principles, has long ago entirely ceasf

ed. The like may be observed of the descent of lands to a remote relation

of the whole blood, or even their escheat to the lord, in preference to the

owner's half brother (p) ; and of the total stop to all justice, by causing

the parol to demur [q), whenever an infant is sued as heir, or is party to a

real action. In all such cases of positive law, the courts of equity, as

well as the courts of law, must say with Ulpian (r), "Aoc quidem perquam
durum est, sed ita lex scripta est (10)."

2. It is said (s), that a «ourt of equity determines according to the spirit

of the rule, and not according to the strictness of the letter, But so also

does a court of law. Both, for instance, are equally bound, and equally

profess, to interpret statutes according to the true intent of the legislature,

In general law all cases cannot be foreseen ; or, if foreseen, can-

[*431] not be expressed : some will arise that will fall within the *meanr
ing, though not within the words, of the legislator ; and others,

which may fall within the letter, may be contrary to his meaning, though

not expressly excepted. These cases, thus out of the letter, are often said

to be within the equity, of an act of parliament ; and so cases within the

letter are frequently out of the equity. Here by equity we mean nothing

but the sound interpretation of the law ; though the words of the law
itself may be too general, too special, or otherwise inaccurate or defective.

These then are the cases which, as Grotius {t) says, '* lex non exacte definite

sed arbitrio honi viri permittit ;" in order to find out the true sense and mean-
ing of the lawgiver, from every other topic of construction. But there is

not a single rule of interpreting laws, whether equitably or strictly, that

is not equally used by the judges in the courts both of law and equity :

{I) Lord Kaims, princ. of equit. 44. {p) Ibid. pag. 227.
(m) See book II. ch. 23, pag. 378. (q) See pag. 300.
(n) See book II. ch. 15, page 243, 244. chap. 23, (r) Ff. 40. 9. 12.

pag. 877. (s) Lord Kaims, princ. of equit. 177.

(o) Ibid. ch. 14, pag. 208. It) de aequitate, () 3.

(10) These rules no longer exist in New- in England, by 47 Geo. III. cji. 74. sess. 2,

Vofk ; and those as to creditofs are removed See book 2, p. 378.
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tSia construction must in both l)« the same : or, if thoy differ, it is only as

one court of law may also happen to difler from another. Each endea-

vours to fix and adopt the liue sense of the law in question ; neither can

enlarge, diminish, or alter, that sense in a single tittle.

3. Again, it hath been said (m), that fraud, accident, and trust, are the

proper and peculiar objects of a court of ecjuity. But every kind o(fraud

is equally cognizable, and equally adverted to, in a court of law : and

some frauds are cognizable only there : as fraud in obtaining a devise of

lands, which is always sent out of the equity courts, to be there determin-

ed. Many accidents are also supplied in a court of law ; as, loss of deeds,

mistakes in receipts, or accounts, wrong payments, deaths which makes
it impossible to perform a condition literally, and a multitude of other con-

tingencies : and many cannot be relieved even in a court of equity ; as, if

by accident a recovery is ill suffered, a devise ill executed, a contingent

remainder destroyed, or a power of leasing omitted in a family settlement.

A technical trust, indeed, created by the limitation of a second

use, was forced into *the courts of equity in the manner formerly [*432]

mentioned (w) ; and this species of trust, extended by inference

and construction, have ever since remained as a kind oi peculium in those

courts. But there are other trusts, which are cognizable in a court of

law : as deposits, and all manner of bailments ; and especially that im-

plied contract, so highly beneficial and useful, of having undertaken to

account for money received to another's use (x), which is the groimd of

an action on the case almost as universally remedial as a bill in equity.

4. Once more ; it has be^n said that a court of equity is not bound by
rules or precedents, but acts from the opinion of the judge (y), founded on
the circumstance of every particular case. Whereas the system of our

courts of equity is a laboured connected system, governed by established

rules, and bound down by precedents, from which they do not depart,

although the reason of some of them may perhaps be liable to objection.

Thus the refusing a wife her dower in a trust-estate {z), yet allowing the

husband his courtesy : the holding the penalty of a bond to be merely a

security for the debt and interest, yet considering it sometimes as the debt

itself, so that the interest shall not exceed that penalty (a), the distinguish-

ing between a mortgage at five per cent, with a clause of a reduction to

four, if the interest be regularly paid, and a mortgage dX four per cent, with

a clause of enlargement to five, if the payment of the interest be deferred
;

80 that the former shall be deemed a conscientious, the latter an unrighte-

ous bargain {h) : all these, and other cases that might be instanc-

ed, are plainly rules of positive law ; supported only by •the re- [•433]

verence that is shewn, and generally very properly shewn, to a

series of former determinations ; that the rule of property may be miiform

and steady. Nay, sometimes a precedent is so strictly followed, that a

particidar judgment, founded upon special circumstances (c), gives rise to

a general rule.

(u) 1 Roll. Abr. 374, 4 ln«t. 84. 10. Mod. 1. an uncertain measure would this be ! One chan-
(w) Book II. ch. SQ. eellor has a long foot, another a short foot, a third

(x) See pag. 103. an indifferent foot. It is the same thing with th*

(y) This is stated by Mr. Selden (Table-talk. tit. chancellor's conscience."
Equity), with more pleasantry than tmth " For (z) 2 P. Wms. 640. See book II. pag. 837.

JoM, we have ameasure, and knov, rto: («) Salk. 154.

e«nfy is according to the conscif t is (6) J Vem. 189. 816. 3 Atk. 590.

cnancellor; and, as that is larger r, so (c) See the case of Foster and Munt, I •m. 471.

is equity. Tis all one, as if ttiey should uiake the with regard to the undisposed rttidmrnm of persooal

standard forUMm«asure acbmodloi'tfOot. Wbat estates.
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In short, if a court of equity in England did really act, as many inge-

nious writers have supposed it (from theory) to do, it would rise above all

law, either common or statute, and be a most arbitrary legislator in every

particular case. No wonder they are so often mistaken. Grotius, or Puf-

fendorf, or any other of the great masters of jurisprudence, would have

been as little able to discover, by their own light, the system of a court of

equity in England, as the system of a court of law : especially, as the

notions before mentioned of the character, power, and practice of a court

of equity were formerly adopted and propagated (though not with ap-

probation of the thing) by our principal antiquaries and lawyers ; Spel-

man [d), Coke (e), Lambard (/), and Selden (g), and even the great Ba-

con (h) himself. But this was in the infancy of our courts of equity, be-

fore their jurisdiction was settled, and when the chancellors themselves,

partly from their ignorance of law (being frequently bishops or statesmen),

partly from ambition or lust of power (encouraged by the arbitrary prin-

ciples of the age they lived in), but principally from the narrow and unjust

decisions of the courts of law, had arrogated to themselves such unlimited

authority, as hath totally been disclaimed by their successors for now
above a century past. The decrees of a court of equity were then rather

in the nature of awards, formed on the sudden pro ne nata, with

p434] more probity of intention than knowledge of the subject, *founded

on no settled principles, as never being designed, and therefore

never used, for precedents. But the systems of jurisprudence, in our courts

both of law and equity, are now equally artificial systems, foimded on the

same principles of justice and positive law ; but varied by different usages

in the forms and mode of their proceedings : the one being originally de-

rived (though much reformed and improved) from the feodal customs, as

they prevailed in different ages in the Saxon and Norman judicatures;

the other (but with equal improvements) from the imperial and pontifical

formularies, introduced by their clerical chancellors.

The suggestion indeed of every bill, to give jurisdiction to the courts of

equity (copied from those early times), is that the complainant hath no

remedy at the common law. But he who should from thence conclude,

that no case is judged of in equity where there might have been relief at

law, and at the same time casts his eye on the extent and variety of the

cases in our equity reports, must think the law a dead letter indeed. The
rules of property, rules of evidence, and rules of interpretation in both

courts are, or should be, exactly the same : both ought to adopt the best,

or must cease to be courts of justice. Formerly some causes, which now
no longer exist, might occasion a different rule to be followed in one court,

from what was afterwards adopted in the other, as founded in the nature

and reason of the thing : but, the instant those causes ceased, the measure

of substantial justice ought to have been the same 4n both. Thus the

penalty of a bond, originally contrived to evade the absurdity of those

monkish constitutions which prohibited taking interest for money, was
therefore very pardonably considered as the real debt in the courts of law,

when the debtor neglected to perform his agreement for the return of the

loan with interest : for the judges could not, as the law then stood, give

{d) Quae in summis tribunalibus multi a legum deleat prout suae videbitur prudentiae. (Glos. lOS.)

canone decernunt judices, solus {si res exigent) co- (e) See pag. 54, 55,

Mbet cancellarius ex arbitrio ; nee aliter decretis (/) Archeion, 71, 72, 73.

tenetur suae curiae vel sui ipsius, quin, elucente (g) ubi supra,

nova ratione, recognoacat quae voluerit, mutet et (A) de Angm. Scient. b. 8. c. 3.
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iudjTinont. tliat the interest should be speeifically paid. But ,when after-

wards the taking of interest became legal, as the necessary companion of

lonunerce (»), nay, after the statute of 37 Hen. VIII. c. 9. had de-

clared the 'debt or loan itself to be "the just and true intent" for [•435]

which the obligation was given, their narrow-minded successom
still adhered wilfully and technically to the letter of the ancient precedents,

and refused to consider the payment of principal, interest, and costs, as a

full satisfaction of the bond. At the same time more liberal men, who sate

in the courts of equity, construed the instrument according to its "just

and true intent," as merely a security for the loan : in which light it was
certainly understood by the parties, at least after these determinations ;

and therefore this construction should have been universally received. 8o
in mortgages, being only a landed as the other is a personal security for

the money lent, the payment of principal, interest, and costs, ought at any
time, before judgment executed, to have saved the forfeiture in a court of

law, as well as in a court of equity. And the inconvenience, as well as

injustice, of putting different constructions in different courts upon one and
the same transaction, obliged the parliament at length to interfere, and to

direct by the statutes 4 & 5 Ann. c. 16. and 7 Geo. II. c. 20. that, in the

cases of bonds and mortgages, what had long been the practice of the

courts of equity should also for the future be universally followed in the

courts of law ; wherein it had before these statutes in some degree obtain-

ed a footing (j).

Again ; neither a court of equity nor of law can vary men's wills or

agreements, or {in other words) make wills or agreements for them. Both
are to understand them truly, and therefore both of them uniformly. One
court ought not to extend, nor the other abridge, a lavrful provision deli-

berately settled by the parties, contrary to its just intent. A court of equity,

no more than a court of law, can relieve against a penalty in the nature

of stated damages ; as a rent of 5^. an acre for ploughing up ancient

meadow (k) : nor against a lapse of time, where the time is material to

the contract ; as in covenants for renewal of leases. Both courts will*

equitably construe, but neither pretends to control or change, a lawful

stipulation or engagement.
•The rules of decision are in both courts equally apposite to [•436]

the subjects of which they take cognizance. Where the subject-

matter is such as requires to be determined secundum aequum et honum^ as

generally upon actions on the case, the judgments of the courts of law
are guided by the most liberal equity. In matters of positive right, both

courts must submit to and follow those ancient and invariable maxims
" qu<B relicta sunt et tradita (/)." Both follow the law of nations, and collect

it from history and the most approved authors of all countries, where the

question is the object of that law : as in the case of the privileges of
embassadors (m), hostages, or ransom-bills (w) (11). In mercantile trans-

actions they follow the marine law (o), and argue from the usages and

(i) See book IT. pag. ««. et tradita. (Cic. de Leg. 1. 3, ad calc.)

(j) 2 Kcb. 5M. M5. SalJj. 597. 6 Mod. 11. 80. (m) See book I. pag. 253.
101. (n) Ricord v. Bcttenham, Tr. 5 Geo. III. B. R.

(*) 2 Atk. 239. (0) See book I. pag. 75. Book II. pag. 4M>. 461

.

{t) De jure naturae cogitare pernot atque dicere 467.

iebemut ; de jure populi Romani, quae relicta tunt

• —

—

(11) By the 12 Geo. III. (^ 25, all contracts on board, are rendered absolutely void. Not
for the ransom of a captured ship, or the goods so in U. S.
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authorities received in all maritime countries. Where they exercise U
concurrent jurisdiction, they both follow the law of the proper /orwT/i (p)

:

in matters originally of ecclesiastical cognizance, they both equally adopt
the canon or imperial law, according to the nature of the subject [q) ; and,
if a question came befoi^e either, which was properly the object of a fo-

reign municipal law, they would both receive information what is the rule

of the country (r),- and would both decide accordingly.

Such then being the parity of law and reason which governs both spe-

cies of courts, wherein (it may be asked) does their essential difference

consist ? It principally consists in the different modes of administering

justice in each; in the mode of proof, the mode of trial, and the mode of

relief. Upon these, and upon two other accidental grounds of jurisdiction,

which were formerly driven into those courts by narrow decisions of the

courts of law, viz. the true construction of securities for money
[*437] lent, and the form and effect *of a trust or second use ; upon theses

main pillars hath been gradually erected that structure of juris-

prudence, which prevails in our courts of equity, and is inwardly bottomed
upon the same substantial foundations as the legal system which hath
hitherto been delineated in these commentaries ; however different they

may appear in their outward form, from the different taste of their archi-

tects.

1^ And, first, as to the mode oi proof. When facts, or their leading cir-

cumstances, rest only in the knowledge of the party, a coUrt of equity

applies itself to his conscience, and purges him upon oath with regard ta

the truth of the transaction ; and, that being once discovered, the judg-

ment is the same in equity as it would have been at law. But, for want
of this discovery at law, the courts of equity have acquired a concurrent

jurisdiction with every other court in all matters of account (s). As inci-

dent to accounts, they take a concurrent cognizance of the administration

of personal assets {t), consequently of debts, legacies, the distribution of

the residue, and the conduct of executors and administrators (u). As inci-

dent to accounts, they also take the concurrent jurisdiction of tithes, and
all questions relating thereto {w) ; of all dealings in partnership [x), and
many other mercantile transactions ; and so of bailiffs, receivers, factors,

and agents (y). It would be endless to point out all the several avenues

in human affairs, and in this commercial age, which lead to or end in ac-

counts.

From the same fruitful source, the compulsive discovery upon oath, the

courts of equity have acquired a jurisdiction over almost all matters of

fraud (z) ; all matters in the private knowledge of the party, which, though

concealed, are binding in conscience ; and all judgments at law, ob-

[*438] tained through such fraud or concealment. And this, not by *im-

peaching or reversing the judgment itself, but by prohibiting the

plaintiff from taking any advantage of a judgment, obtained by suppress-

ing the truth (a) ; and which, had the same facts appeared on the trial

as now are discovered, he would never have attained at all (12).

(p) See book II. pag. 513. (w) 1 Equ. Cas. abr. 367.

(a) Ibid. 504. (x) 2 Vem. 277.

(r) Ibid. 463. (y) Ibid. 638.

(s) 1 Chan. Cas. 57. (z) 2 Chan. Cas. 46.

(t) 2 P. Wms. 145. (a) 3 P. Wms. 148. Year-book, ilSEdw. I\
. 3/,

(M) 2 Chan. Cas. 152. pi. 21.

(12) One material difference between a mode of proof, is thus described by lord chan-

court of equity and a court of law as to the cellor Eldon: "A defendant in a court of equi-
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\ - to the mode of trial. This is by intcrrogatoriosr administered to

the witnesses, upon whicli their depositions are taken in writing, wherever

thoy happen to reside. If therefore the cause arises in a foreij^n country,

and the witnesses reside upon the spot; if, in causes arising in England,

the witnesses are abroad, or shortly to leave the kingdom ; or if witnesses

residing at home are aged or infirm ; any of these cases lays a ground

for a court of equity to grant a commission to examine them, and (in

consequence) (13) to exercise the same jurisdiction, which might have

been exercised at law, if the witnesses could probably attend.

3. With respect to the mode of relief. The want of a more specific

remedy, than can be obtained in the courts of law, gives a concurrent ju-

risdiction to a court of equity in a great variety of cases. To instance in

executory agreements. A court of equity will compel them to \yb carried

into strict execution (b), unless where it is improper or impossible : instead

of giving damages for their non-performance. And hence a fiction is esta-

blished, that what ought to be done shall be considered as being actually

done (r), and shall relate back to the time when it ought to have been

done originally : and this fiction is so closely pursued through all its con-

sequences, that it necessarily branches out into many rules of jurispru-

dence, which form a certain regular system. So of waste, and other simi-

lar injuries, a court of equity takes a concurrent cognizance, in order to

prevent them by injunction (d). Over questions that may be tried at law,

in a great multiplicity of actions, a court of equity assumes a

•jurisdiction, to prevent the expense and vexation of endless liti- [*439]

gations and suits (e). In various kinds of frauds it assumes a

concurrent (f) jurisdiction,* not only for the sake of a discovery, but of a

more extensive and specific relief : as by setting aside fraudulent deeds (g),

decreeing re-conveyances (h), or directing an absolute conveyance merely

to stand as a security {i). And thus, lastly, for the sake of a more bene-

ficial and complete relief by decreeing a sale of lands (k), a court of equi-

ty holds plea of all debts, incumbrances, and charges, that may affect it

or issue thereout.

4. The true construction of securities for money lent is another fountain

of jurisdiction in courts of equity. When they held the penalty of a

bond to be the form, and that in substance it was only as a pledge to se-

cure the repayment of the sum bona fide advanced, with a proper com-
pensation for the use, they laid the foundation of a regular series of deter-

O) Eou. Cas. abr. 16. (/) 2 P. Wms. 156.
(c) S P Wms. 215. (i) 1 Vem. n. i P. Wms, 839.
(rf) I Ch. R«p. 14. 2 Chan. Cm. 32. (A) 1 Vem. 237.

(0 1 Vem. 308. Prec. Chan. 861. 1 P. Wms. (i) 2 Vem. 84.
«7»- Str. 404. (t) 1 Equ. Cas. abr. 337.

ty has the pnHection arising from hi.^ own con- (13) It is not correct, that where a court of
science in a dcjrree in wliich tlui l;iw (Iocs not ecjuity will grant a commission to examine
affect to giv«

; . jy^ witnesses, whose attendance cannot be pro-
plainly, an-l ,n, cured to give testimony in a court of common
and nnf w • . ,. i..,.- w ^r,]| j^ gu^h case also grant relief. For

it is very usual to file a bill praying a
' ry, and that a rnmmission mny br is-

tr:( .isscrtion, overnaiAnring t!. i examine w i i.

the denial, as a positive denial, t can 1m? n I

ty will not act upon the testini Ujd to pray . ,
•<

n. v.< Not so at law, T -, a court of law was fully cumj>«UiU to

> ' If ard. One witnes.^ -?er, a demurrer to the bill would hold,
'. .•vf:r strongly the d»;i< .i.i.nn may i.i m- mi i«-.s^ u was a case where the courts exercise

• l to deny it upon oath, there must be a a concurrent jurisdictioiL
! ' rry again.st him." 6 Ves. Jun. 184.

Vol. II. 46
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minations, which have settled the doctrine of personal pledges or sbcsltU

ties, and are equally applicable to mortgages of real property. The mort-

gagor continues owner of the land, the mortgagee of the money lent upon
it ; but this ownership is mutually transferred, and the mortgagor is bar-

red from redemption, if, when called upon by the mortgagee, he does not

redeem within a time limited by the court ; or he may when out of pos-

session be barred by length of time, by analogy to the statute of limita--

tions.

5. The form of a trust, or second use, gives the courts of equity an exclu-

sive jurisdiction as to the subject-matter of all settlements and devises in

that form, and of all the long terms created in the present complicated mode
of conveyancing. This is a very ample source of jurisdiction : but the trust

is governed by very nearly the same rules, as would govern the

[*440] estate in a court of law (I), if no trustee was interposed : and *by

a regular positive system established in the courts of equity, the

doctrine of trusts is now reduced to as great a certainty as that of legal

estates in the courts of the common law.

These are the principal (for I omit the minuter) grounds of the jurisdic-

tion at present exercised in our courts of equity : which differ, we see, very

considerably from the notions entertained by strangers, and even by those

courts themselves before they arrived to maturity ; as appears from the

principles laid down, and the jealousies entertained of their abuse, by our

early juridical writers cited in a former page (m) ; and which have been

implicitly received and handed down by subsequent compilers, without at-

tending to those gradual accessions and derelictions, by which in the

course of a century this mighty river hath imperceptibly shifted its chan-

nel. Lambard in particular, in the reign of queen Elizabeth, lays it down
(n), that " equity should not be appealed unto, but only in rare and extra-

ordinary matters : and that a good chancellor will not arrogate authority in

every complaint that shall be brought before him upon whatsoever sugges-

tion: and thereby both overthrow the authority of the courts of common
law, and bring upon men such a confusion and uncertainty, as hardly any
man should know how or how long to hold his own assured to him." And
certainly, if a court of equity were still at sea, and floated upon the occa-

sional opinion which the judge who happened to preside might entertain of
conscience in every particular case, the inconvenience that would arise from
this uncertainty, would be a worse evil than any hardship that could fol-

low from rules too strict and inflexible. Its powers would have become too

arbitrary to have been endured in a country like this (o), which boasts of
being governed in all respects by law and not by will. But since the time

when Lambard wrote, a set of great and eminent lawyers (p), who have
successively held the great seal, have by degrees erected the sys-

[*441] tem of relief administered by a court of equity into a regular *sci-

ence, which cannot be attained without study and experience, any
more than the science of law : but from which, when understood, it may
be known what remedy a suitor is entitled to expect, and by what mode of

suit, as readily and with as much precision, in a court of equity as in a

court of law.

It were much to be wished, for the sake of certainty, peace, and justice^

that each court would as far as possible follow the other, in the best and

(l) 2 P. Wms. 645. 668, 669. (o) « P. Wms. 685, 686.

(m) See page 433. (p) See pages 54, 55, 66.

(») Archeion, 71. 78.
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most cffortual rules for attaining those desirable ends. It is a maxim that

•qyity follows the law ; and in former days the law had not scrupled to fol-

low even that equity, which was laid down by the clerical chancellors.

Every one who is conversant in our ancient books, knows that many va-

luable improvements in the state of our tenures (especially in leaseholds

iq) and copyholds) (r) and the forms of administering justice (*), have
arisen from this single reason, that the same thing was constantly effected

by means of a sxihpoena in the chancery. And sure there cannot be a greater

solecism, than that in two sovereign independent courts established in the

same country, exercising concurrent jurisdiction, and over the same sub-

ject-matter, there should exist in a single instance two different rules of pro-

perty, clashing with or contradicting each other.

It would carry me beyond the bounds of my present purpose to go fur-

ther into this matter, I have been tempted to go so far, because strangers

are apt to be confounded by nominal distinctions, and the loose unguarded
expressions to be met with in the best of our writers ; and thence to form
erroneous ideas of the separate jurisdictions now existing in England, but

which never were separated in any other country in the universe. It

hath also afforded me an opportunity to vindicate, on the one hand,
the justice of our *courts of law from being that harsh and illi- [*442]
beral rule, which many are too ready to suppose it ; and on the

other, the justice of our courts of equity from being the result of mere ar-

bitrary opinion, or an exercise of dictatorial power, which rides over the law
of the land, and corrects, amends, and controls it by the loose and fluctuat-

ing dictates of the conscience of a single judge. It is now high time to

proceed to the practice of our courts of equity, thus explained; and thus

understood.

The first commencement of a suit in chancery is by preferring a bill to

the lord chancellor, in the style of a petition ; "humbly complaining shew-
cth to your lordship your orator A. B. that, cf-c." This is in the nature of
a declaration at common law, or a libel and allegation in the spiritual

courts : setting forth the circumstances of the case at length, as some
fraud, trust, or hardship ;

" in tender consideration whereof," (which is the
usual language of the bill,) "and for that your orator is wholly without
remedy at the common law," relief is therefore prayed at the chancellor's

hands, and also process of subpoena against the defendant, to compel him
to answer upon oath to all the matter charged in the bill. And, if it be to

quiet the possession of lands, to stay waste, or to stop proceedings at law,
an injunction is also prayed, in the nature of an interdictum by the civil law,
commanding the defendant to cease.

This bill must call all necessary parties, however remotely concerned in
interest, before the court, otherwise no decree can be made to bind them

;

and must be signed by counsel, as a certificate of its decency and proprie-
ty. For it must not contain matter either scandalous or impertinent : if it

does, the defendant may reftise to answer it, till such scanddl or imperti-
nence is expunged, which is done upon an order to refer it to one of the
officers of the court, called a master in chancery ; of whom there are in
aumber twelve, including the master of the rolls, all of whom, so late
as the reign of queen Elizabeth, were commonly doctors of the
civil •law (t). The master is to examine the propriety of the [Mi 3]

iq) Gilbert of ejectment, 2. 2 Bac. Abr. 160. (s) See page 200.
ir) Bro. Abr. t. tenant per copie. 10 Litt. *> 77, {t) Smith's Commouw. b, 2, c. 12.
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bill : and if he reports it scandalous or impertinent, such matter must be
struck out, and the defendant shall have his costs ; which ought of right

to be paid by the counsel who signed the bill (14).

When the bill is filed in the office of the six clerks (who originally yrere

all in orders ; and therefore, when the constitution of the court began to

alter, a law (t) was made to permit them to marry), when, I say, the bill

is thus filed, if an injunction be prayed therein, it may be had at various

stages of the cause, according to the circumstances of the case (15). If

the bill be to stay execution upon an oppressive judgment, and the de-

fendant does not put in his answer wdthin the stated time allowed by the

rules of the court, an injunction will issue of course : and, when the an-

swer comes in, the injunction can only be continued upon a sufficient

ground appearing from the answer itself. But if an injunction be wanted

to stay waste, or other injuries of an equally urgent nature, then upon the

filing of the bill, and a proper case supported by (affidavits, the court will

grant an injunction immediately to continue till the defendant has put in

his answer, and till the court shall make some farther order concerning it

:

and when the answer comes in, whether it shall then be dissolved or con-

tinued till the hearing of the cause, is determined by the court upon ar-

gument, drawn from considering the answer and affidavit together.

But, upon common bills, as soon as they are filed, process of subpoena is

taken out : which is a writ commanding the defendant to appear and an-

swer to the bill, on pain of 1001. (16). But this is not all; for if the de-

fendant, on service of the subpoena, does not appear within the time limited

by the rules of the court, and plead, demur or answer to the bill, he is then

said to^be in contempt ; and the respective processes of contempt are in suc-

cessive order awarded against him. The first of which is an at-

[*444] tachment, which is a writ *in the nature of a capias, directed to the

sheriff", and commanding him to attach, or take up, the defendant,

and bring him into court. If the sheriff" returns that the defendant is no7i

est inventus, then an attachment withproclamations issues ; which, besides

the ordinary form of attachment, directs the sheriflf, that he cause public

proclamations to be made, throughout the county, to summon the de-

fendant, upon his allegiance, personally to appear and answer.
,
If this be

also returned with a non est inventus, and he still stands out in contempt, a

commission of rebellion is awarded against him, for not obeying the king's

proclamations according to his allegiance ; and four commissioners therein

named, or any of them, are ordered to attach him wheresoever he may be

found in Great Britain, as a rebel and contemner of the king's laws and

government, by refusing to attend his sovereign when thereunto required

:

since, as was before observed (u), matters of equity were originally deter-

mined by the king in person, assisted by his council ; though that business

is now devolved upon his chancellor. If upon this commission of rebel-

lion a non est inventus is returned, the court then sends a Serjeant at arms in

quest of him ; and if he eludes the search of the serjeant also, then a se-

(t) Stat. 14 & 15 Hen. VIII. c. 8. (u) page 50.

(14) Rules and orders of Gha. 93. 1 Ch. tion, and execution is only stayed ; but if no

Rep. 194. declaration has been delivered, all proceedings

(15) An injunction in the court of exche- at law are restrained. 3 Woodd. 411.

quer stays all further proceedings in whatever (16) As to the practice in New-York, see

stage the cause may be ; but in chancery, if a the rules of the court and the Revised Sta-

declaration be delivered, the party may pro- tutes.

peed to judgment notwithstanding an injunc-
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questration issues to seize all his personal estate, and the profits of his real,

and to detain thoin, sulytul to the order of the court. Sequestrations were

first introduced by sir Nicholas Bacon, lord keeper in the rei^ of queen

Elizabeth ; l)efore which the court found some difliculty in enforcing its

process and decrees {v). After an order for a sequestration issued, the

plaintitV's bill is to be taken pro confcsso, and a decree to be made accord-

ingly. So that the sequestration does not seem to be in the nature of pro-

cess to bring in the defendant, but only intended to enforce the performance

of the decree. Thus much if the defendant absconds.

If the defendant is taken upon any of this process, he is to be committed

to the Fleet, or other prison, till he puts in his appearance, or an-

swer, or performs whatever else this *process is issued to enforce, [*445]

and also clears his contempts by paying the costs which the plain-

tiff has incurred thereby. For the same kind of process (which was also

the process of the court of star-chamber till its dissolution) {w) is issued out

in all sorts of contempts during the progress of the cause, if the parties in

any point refuse or neglect to obey the order of court.

The process against a body corporate is by distringas, to distrein them
by their goods and chattels, rents and profits, till they shall obey the sum-
mons or directions of the court. And, if a peer is a defendant, the lord

chancellor sends a letter missive to him to request his appearance, together

with a copy of the bill ; and, if he neglects to appear then he may be
served with a subpoena ; and, if he continues still in contempt, a seques-

tration issues out immediately against his lands and goods, without any
of the mesne process of attachments, 6fc. wliich are directed only against

the person, and therefore cannot affect a lord of parliament. The same
process issues against a member of the house of commons, except only that

the lord chancellor sends him no letter missive.

The ordinary process before mentioned cannot be sued out till after the

s ervice of the subpoena, for then the contempt begins ; otherwise he is not

presumed to have notice of the bill : and therefore by absconding to avoid

the subpoena a defendant might have eluded justice, till the statute 5 Geo.

II. c. 25. which enacts that, where the defendant cannot be found to be
ser\'ed with process of subpoena, and absconds (as is believed) to avoid be-

ing served therewith, a day shall be appointed him to appear to the bill of

the plaintiff; which is to be inserted in the London gazette, read in the

parish church where the defendant last lived, and fixed up at the royal

exchange ; and, if the defendant doth not appear upon that day, the bill

shall be taken jjro confesso.

But if the defendant appears regularly, and takes a copy of the bill, he
is next to demur, plead, or answer.

•A demurrer in equity is nearly of the same nature as a de- [*446]
murrer in law ; being an appeal to the judgment of the court,

whether the defendant shall be bound to answer the plaintiff's bill ; as,

for want of sufficient matter of equity therein contained ; or where the
plaintiff, upon his own shewing, appears to have no right ; or where the
bill seeks a discovery of a thing which may cause a forfeiture ofany kind,
or may convict a man of any criminal misbehaviour. For any of these
causes a defendant may demur to the bill. And if, on demurrer, the de-

(»» 1 Vera. 481. (tp) 18 Rym. Fotd. 195.
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fendant prevails, the plaintiff's bill shall be dismissed : if the demurrer be

over-ruled, the defendant is ordered to answer (17).

A plea may be either to the jurisdiction ; shewing that the court has

no cognizance of the cause : or to the person ; shewing some disability in

the plaintiff, as by outlawry, excommunication, and the like : or it is in

bar ; shewing some matter wherefore the plaintiff can demand no relief,

as an act of parliament, a fine, a release, or a former decree. And the

truth of this plea the defendant is bound to prove, if put upon it by the

plaintiff. But as bills are often of a complicated nature, and contain va-

rious matter, a man may plead as to part, demur as to part, and answer to

the residue. But no exceptions to formal minutiae in the pleadings will be

here allowed ; for the parties are at liberty, on the discovery of any errors

in form, to amend them (x).

An answer is the most usual defence that is made to a plaintiff's bill.

It is given in upon oath, or the honour of a peer or peeress : but where
there are amicable defendants, their answer is usually taken without oath

by consent of the plaintiff. This method of proceeding is taken from the

ecclesiastical courts, like the rest of 'the practice in chancery : for

[*447] there, in almost every case, the plaintiff may demand the *oath

of his adversary in supply of proof. Formerly this was done in

those courts with compurgators, in the manner of our waging of law : but

this has been long disused ; and instead of it the present kind of purga-

tion, by the single oath of the party himself, was introduced. This oath

was made use of in the spiritual courts, as well in criminal cases of eccle-

siastical cognizance, as in matters of civil right ; and it was then usually

denominated the oath ex officio : whereof the high commission court in

particular made a most extravagant and illegal use ; forming a court of

inquisition, in which all persons were obliged to answer in cases of bare

suspicion, if the commissioners thought proper to proceed against them ex

officio for any supposed ecclesiastical enormities. But when the high com-
mission court was abolished by statute 16 Car. I. c. 11. this oath ex officio

was abolished with it; and it is also enacted by statute 13 Car. II. st. 1.

G. 12. "that it shall not be lawful for any bishop or ecclesiastical judge to

tender to any person the oath ex officio, or any other oath whereby the par-

ty may be charged or compelled to confess, accuse, or purge himself, of

any criminal matter." But this does not extend to oaths in a civil suit,

and therefore it is still the practice, both in the spiritual courts and in

equity, to demand the personal answer of the party himself upon oath.

Yet if in the bill any question be put, that tends to the discovery of any
crime, the defendant may thereupon demur, as was before observed, and

may refuse to answer.

If the defendant lives within twenty miles of London, he must be sworn
before one of the masters of the court : if farther off, there may be a dedi-

mus potestatem or commission to take his answer in the country, where the

commissioners administer him the usual oath ; and then, the answer being

sealed up, either one of the commissioners carries it up to the court ; or it

is sent by a messenger, who swears he received it from one of the commis-

(ar) En cest court de chauncerie, home ne serra solonque consciens, et ncmi ex rigorejuris. (Dyversite

prejudicepar son mispledgingou pur defautde forme, des courts, edit. 1534, /oZ. 296,297. Bio. Abr. t,

mes solonque le veryte del mater, car il doit agarder jurisdiction, 50.)

(17) If a demurrer be overruled, the defend- not where he pleads to the bill. 1 Sim. &5

^nt may at the hearing demur ore tenus, though Stu. 237. et vid. Mitf. Pi. 178. et seq,
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sioners, and thai tho same has not been opened or altered since he received

it. An answer must bo signed by counsel, and must either deny

or confess all the •material parts of the bill ; or it may confess and [•448]

avoid, that is, justify or palliate the facts. If one of these is not

done, the answer may be excepted to for insufficiency, and the defendant

be compelled to put in a more sufficiint answer. A defendant cannot pray

any thing in this his answer, but to be dismissed the court ; if he has any

relief to i)ray against the plaintiff, he must do it by an original bill of his

own, which is called a cross-bill.

After answer put in, the plaintiff upon payment of costs may amend his

bill, either by adding new parties, or new matter, or both, upon the new
"lights given him by the defendant ; and the defendant is obliged to answer
afresh to such amended bill. But this must be before the plaintiff has re-

plied to the defendant's answer, whereby the cause is at issue ; for after-

wards, if new matter arises, which did not exist before ^ he must set it forth

by a supplemental-hill. There may be also a bill of revivor when the suit is

abated by the death of any of the parties ; in order to set the proceedings

again in motion, without which they remain at a stand. And there is like-

wise a bill of interpleader ; where a person who owes a debt or rent to one
of the parties in suit, but, till the determination of it, he knows not to which,

desires that they may interplead, that he may be safe in the payment. In
this last case it is usual to order the money to be paid into court for the

benefit of such of the parties, to whom upon hearing the court shall decree
it to be due. But this depends upon circumstances ; and the plaintiff must
also annex an affidavit to his bill, swearing that he does not collude with
either of the parties (18).

If the plaintiff finds sufficient matter confessed in the defendant's answer
to ground a decree upon, he may proceed to the hearing of the cause up-
on bill and answer only. But in that case he must take the defendant's

answer to be true, in every point. Otherwise the course is for the plaintiff

to reply generally to the answer, averring his bill to be true, cer-

tain, and sufficient, and the defendant's answer to be *directly the [*449]
reverse ; which he is ready to prove as the court shall award

;

upon which the defendant rejoins, averring the like on his side ; which is

joining issue upon the facts in dispute. To prove which facts is the next
concern.

This is done by examination of witnesses, and taking their depositions in
writing, according to the manner of the civil law. And for that purpose
interrogatories are framed, or questions in -writing ; which, and which only,
are to be proposed to, and asked of, the witnesses in the cause ( 1 9). These
interrogatories must be short and pertinent: not leading ones; (as, "did
not you see this, or, did not you hear that ?") for if they be such, the depo-
sitions taken thereon will be suppressed and not suffered to be read. For
the purpose of examining witnesses in or near London, there is an exami-
ner's office appointed ; but for such as live in the country, a commission to

examine witnesses is usually granted to four commissioners, two named of
each side, or any three or two of them, to take the depositions there. And
if the witnesses reside beyond sea, a commission may be had to examine
them there upon their own oaths, and (if foreigners) upon the oaths of skil-

(18) And must bring the money (if any is (19} In New-York, witnessps may be exa-
doe) into court, or at least oflfer to do so by his mined before examiners in the presence of the
bill. Prac. Reg. 39. Bunb. 303. Barnard, parties and their counsel, and without inter^
Ch. 250. Mitf. PI. 40. rogatories. (2 R. S. 180, ^ 83.)
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ful interpreters. And it hath been established (y) that the deposition of an
heathen who beHeves in the Supreme Being, taken by commission in the

most solemn manner according to the custom of his own country, may be

read in evidence.

The commissioners are sworn to take the examination truly and with-

out partiality, and not to divulge them till published in the court of chan-
cery ; and their clerks are also sworn to secrecy. The witnesses are com-
pellable by process of subpoena, as in the courts of common law, to appear

and submit to examination. And when their depositions are taken, they

are transmitted to the court with the same care that the answer of a de-

fendant is sent.

[*450] *If witnessed to a disputable fact are old and infirm, it is very

usual to file a bill to perpetuate the testimony of those witnesses,

although no suit is depending ; for, it may be, a man's antagonist only

waits for the death of some of them to begin his suit. This is most fre-

quent when lands are devised by Avill away from the heir at law ; and

the devisee, in order to perpetuate the testimony of the witnesses to such

will, exhibits a bill in chancery against the heir, and sets forth the will

verbatim therein, suggesting that the heir is inclined to dispute its validity

:

and then, the defendant having answered, they proceed to issue as in

other cases, and examine the witnesses to the will ; after which the cause

is at an end, without proceeding to any decree, no relief being prayed by
the bill : but the heir is entitled to the costs, even though he contests the

will. This is what is usually meant by proving a bill in chancery.

When all the witnesses are examined, then, and not before, the deposi-

tions may be published, by a rule to pass publication ; after which they
are open for the inspection of all the parties, and copies may be taken of
them. The cause is then ripe to be set down for hearing, which may be
done at the procurement of the plaintiff, or defendant, before either the

lord chancellor or the master of the rolls, according to the discretion of the

clerk in court, regulated by the nature and importance of the suit, and
the arrear of causes depending before each of them respectively. Con-
cerning the authority of the master of the rolls, to hear and determine
causes, and his general power in the court of chancery, there were (not

many years since) divers questions, and disputes very warmly agitated;

to quiet which it was declared by statute 3 Geo. II. c. 30. that all orders

and decrees by him made, except such as by the course of the court were
appropriated to the great seal alone, should be deemed to be valid ; sub-

ject nevertheless to be discharged or altered by the lord chancellor, and
so as they shall not be enrolled, till the same are signed by his

[*451] lordship. Either party may be subpoena'd to hear judgment *on
the day so fixed for the hearing: and then, if the plaintiff does

not attend, his bill is dismissed with costs; or, if the defendant makes de-

fault, a decree will be made against him, which will be final, unless he
pays the plaintiff's cost of attendance, and shews good cause to the con-

trary on a day appointed by the court. A plaintiff's bill may also at any
time be dismissed for want of prosecution, which is in the nature of a non-

suit at law, if he suffers three terms to elapse without moving forward in

the cause.

When there are cross causes, on a cross bill filed by the defendant

against the plaintiff in the original cause, they are generally contrived ta

(y) Omichund v. Barker. 1 Atk. 21.
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bo brought on together, that the same hearing and the same decree may
sene for both oi' them. The method of hearing causes in court is usually

tliis. The parlies on both sides appearing by their counsel, the plaintiff's

bill is first opened, or briefly abridged, and the defendant's answer also, by

the junior counsel on each side : after which the plaintiff's leading counsel

states the case and the matters in issue, and the points of equity arising

therefrom : and then such depositions as are called for by the plaintiff are

read by one of the six clerks, and the plaintiff may also read such part of

the defendant's answer, as he thinks material or convenient {z) : and after

this the rest of the counsel for the plaintiff make their observations and
arguments. Then the defendant's counsel go through the same process

for him, except that they may not read any part of his answer ; and the

coimsel for the plaintiff are heard in reply. When all are heard, the court

pronounces the decrccy adjusting every point in debate according to equity

and good conscience ; which decree being usually very long, the minutes

of it are taken down, and read openly in court by the registrar (20). The
matter of costs to be given to either party, is not here held to be a point of

right, but merely discretionary (by the statute 17 Ric. II. c. 6.)

according to the circumstances of the case, as they *appear [*452]

more or less favourable to the party vanquished. And yet the

statute 15 Hen. VI. c. 4. seems expressly to direct, that as well dama-
ges as costs shall be given to the defendant, if wrongfully vexed in this

court.

The chancellor's decree is c\i\iex interlocutory ox final. It very seldom
happens that the first decree can be final, or conclude the cause ; for, if

any matter of fact is strongly controverted, this court is so sensible of the

deficiency of trial by written depositions, that it will not bind the parties

thereby, but usually directs the matter to be tried by jury ; especially

such important facts as the validity of a will, or whether A is the heir at

law to B, or the existence of a modus dccimandi, or real and immemorial
composition for tithes. But, as no jiu-y can be summoned to attend this

court, the fact is usually directed to be tried at the bar of the court of

king's bench or at the assises, upon 2ifeigned issue. For, (in order to bring

it there, and have the point in dispute, and that only, put in issue,) an ac-

tion is brought, wherein the plaintiff by a fiction declares that he laid a
wager of 5/. with the defendant, that A was heir at law to B ; and then
avers that he is so ; and therefore demands the 5/. The defendant admits
the feigned wager, but avers that A is not the heir to B ; and thereupon
that issue is joined, which is directed out of chancery to be tried ; and
thus the verdict of the jurors at law determines the fact in the court of
equity. These feigned issues seem borrowed from the sponsiojudicialis of
the Romans (a) : and are also frequently used in the courts of law, by
consent of the parties, to determine some disputed rights without the for-

(.-j On.-itnnirillnu iftl,f.„1n„; ,r,, .,!. .,„^ „..,f ,., Xota est sponsio judicialis: '' sponJfsne
ifos si meus sit? spomlco si luus sit. Et tu
pondcsne quinf(entos, ni luus sit .' spondeo,

. ,
:io ji/." Vi«/e Ileinec. Antiquitat. I. 3, t. Ifi,

makes Ihc whole ol lus answer evi<itacc. <> 3, 4- Sigon. dejudiciis, I. 21, p. 466. citat. ibid.

(20) It is not 11' L'is- a decree has been drawn up and entered, no
trar to read the i: uly errors in it can be rectified on motion, or by
m court ; but anj

i , , ^..>cure any other proceeding t!; ' r
' -nring the

a copy of them, and if there is any mistake, cause,
may move to have them amended. But after

Vol. II. 47
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mftlity of pleading, and thereby to save much time and expense in the de-
cision of a cause (21).

So likewise, if a question of mere law arises in the course of
[*453] a cause, as whether by the words of a will an estate for life or *in

tail is created, or whether a future interest devised by a testator

shall operate as a remainder or an executory devise, it is the practice of this

court to refer it to the opinion of the judges of the court of king's bench
or common pleas, upon a case stated for that purpose (22), (23) ; wherein
all the material facts are admitted, and the point of law is submitted to

their decision : who thereupon hear it solemnly argued by counsel on both
sides, and certify their opinion to the chancellor. And upon such certificate

the decree is usually founded.

Another thing also retards the completion of decrees. Frequently long^

accounts are to be settled, incumbrances and debts to be inquired into, and
a hundred little facts to be cleared up, before a decree can do full and suffi-

cient justice. These matters are always by the decree on the first hearing
referred to a master in chancery to examine ; which examinations fre-

quently last for years : and then he is to report the fact, as it appears to

him, to the court. This report may be excepted to, disproved, and over-

ruled ; or otherwise is confirmed, and made absolute, by order of the court.

When all issues are tried and settled, and all references to the master
ended, the cause is again brought to hearing upon the matters of equity re-

served ; and a final decree is made : the performance of which is enforced (if

necessary) by commitment of the person, or sequestration of the party's

estate. And if by this decree either party thinks himself aggrieved, he
may petition the chancellor for a rehearing ; whether it was heard before

his lordship, or any of the judges, sitting for him, or before the master of
the rolls. For whoever may have heard the cause, it is the chancellor's

decree, and must be signed by him before it is enrolled {b) ; which is done
of coiirse unless a rehearing be desired Every petition for a rehearing

must be signed by two counsel of character, usually such as have been
concerned in the cause, certifying that they apprehend the cause

[*454] is proper to be reheard. And upon the *rehearing, all the evi-

dence taken in the cause, whether read before or not, is now ad-

mitted to be read ; because it is the decree of the chancellor himself, who
only now sits to hear reasons why it should not be enrolled and perfected

;.

at which time all omissions of either evidence or argument may be sup-

plied (c). But, after the decree is once signed and enrolled, it cannot be
reheard or rectified, but by bill of review, or by appeal to the house of

lords.

(6) Stat. 3 Geo. 111. c. 39, See p. 450. (c) Gilb. Rep. 151, 162.

(21) The consent of the court ought also to

be previously obtained, for a trial of a feigned

issue without sueh consent is a contempt,

which will authorize the court to order the pro-

ceedings to be stayed. 4. T. R. 402.

(22) In New-York, the practice of sending
a matter from chanceiy to a court of law for

its opinion, does not prevail.

(23) Formerly, when a case was heard be-

fore the master of the rolls sitting in his own
court, on which he wished to have the opinion
of a court of law, he directed an action to be
commenced by the parties in a court of law in
— .vi, a, form, that the ouestion on which he had

a doubt might be decided in that suit, and he
suspended his decree till the eourt of law had
given its judgment. It appears that the first

case sent from the rolls to the king's bench, is

in 6 T. R. 313. where lord Kenyon says, " I

believe that there is no instance in which this

court ever certified their opinion en a case
sent here from the master of the rolls. In Col-

son V. Colson it was refused ; but I think it

was an idle formality, and I shall feel no re

luctance in certifying in such cases, because

I think it is convenient to the suitors of that

court."
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A bill of review (24) may be had upon apparent error in judgment, ap-

pearing on the face of the decree ; or, by Bpecial leave of tlio court, upon

oath made of the discovery of new matter or evidence, which could not

possibly be had or used at the time when the decree passed. But no new
evidence or matter tlien in the knowledge of the parties, and which might

have been used before, shall be a sufficient ground for a bill of review

An appeal to parliament, that is, to the house of lords, is the dernier

resort of the subject who thinks himself aggrieved by an interlocutory

order or final determination in this court : and it is effected by petition to

4he house of peers, and not by writ of error, as upon judgments at com-
mon law. This jurisdiction is said(t/) to have begun in 18 Jac. I., and it

is certain, that the first petition, which appears in the records of parlia-

ment, was preferred in that year (e) ; and that the first which was heard

p.nd determined (though the name of appeal was then a novelty) was pre-

sented in a few months after (/) ; both levelled against the lord chancel-

lor Bacon for corruption and other misbehaviour. It was afterwards warm-
ly controverted by the house of commons in the reign of Charles the Se-

cond {g). But this dispute is now at rest (A) : it being obvious to the rea-

son of all mankind, that, when the courts of equity became princi-

pal tribunals for deciding causes of property, a revision of their *de- [*455]
crees (by w ay of appeal) became equally necessary, as a wiit of

error from the judgment of a court of law. And, upon the same princi-

ple, from decrees of the chancellor relating to the commissioners for the

dissolution of chauntries, <5'c. under the statute 37 Hen. VIII. c. 4. (as
well as for charitable uses under the statute 43 Eliz. c. 4.) an appeal to

the king in parliament was always unquestionably allowed {i). But no
new evidence is admitted in the house of lords upon any account ; this

being a dictinct jurisdiction (A) : which difllers it very considerably from
those instances, wherein the same jurisdiction revises and corrects its own
acts, as in rehearings and bills of review. For it is a practice unknown
to our law (though constantly followed in the spiritual courts), when a
superior court is reviewing the sentence of an inferior, to examine the jus-

tice of the former decree by evidence that was never produced below.
And thus much for the general method of proceeding in the courts of
equity.

(<n Com. Joum. 13 Mar. 1704. (A) Show. Pari. C. 81.

(e) Lords' Joum. 23 Mar. 1620. (i) Duke's Charitable Uses, 64
(/) Lords' Joum. 3. 11. 12 Dec. 1621. (k) Gilb. Rep. 155, J56.

(g) Com. Joum. 19 Nov. 1675, <fec.

(24) A bill of review is only necessary years. Id. 69. 1 Bro. P. C. 95. 6 Bro. P.
where a decree is signed and enrolled. Mitf. C. 460. 6 Bro. P. C. 395.
PI. 71, It cannot be brought after twenty

THE END OF THE THIRD BOOK.
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No. I.

Proceedings on a Writ of Right Patent. ^ -

Sect. I. Writ of Rioht PoUtU in the Court Baron. s^n-^^

George the Second, by the erace of God, of Great Britain, France, and
Ireland King, Defender of tlie Faith, and so forth, to Willoughby, Earl
of Abingdon, greeting. We command you that without delay you hold
full right to William Kent, Elsquire, of one messuage and twenty acres
of land, with the appurtenances, in Dorchester, which he claim.s to hold
of you by the free service of one penny yearly in lieu of all services, of
which Richard Allen deforces him. And unless you do so, let the
Sheriff of Oxfordshire do it, that we no longer hear complaint thereof
for defect of right. Witness ourself at Westminster, the twentieth day
of August, in the thirtieth year of our reign.

Pledges of prosecution, |S«dRo..
Sect. 2. Writ of Tolt, to remove it into the CouNry Codbt.

CnARLEs Morton, Esquire, Sheriff of Oxfordshire, to John Long, Bai-
liff errant of our Lord the King and of myself, greeting. Because by
the complaint of William Kent, Esquire, personally present at my Coun-
ty Court, to wit, on Monday, the sixth day of September in the thirtieth

year of the reign of our Lord George the Second, by the grace of God,
of Great Britain, France, and Ireland King, Defender of the Faith, and
so forth, at Oxford, in the shirehouse there holden, I am informed, that

although he himself the writ of our said lord the King of right patent
directed to Willoughby, Earl of Abingdon, for this that he should hold r •!! 1

full right to the said William Kent, of one messuage and twenty acres
of land, with the appurtenances, in Dorchester, within my said county,
of which Richard Allen deforces him, hath brought to the said Wil
loughby. Earl of Abingdon

;
yet for that the said Willoughby, Earl of

Abingdon, favoureth the said Richard Allen in this part, and hath hi-

therto delayed to do full right according to the exigence of the said
writ, I command you on the part of our said Lord the King, firmly en-
joining, that in your proper person you go to the Court Baron of the

said Willoughby, Earl of Abingdon, at Dorchester aforesaid, and take
away the plaint, which there is between the said William Kent and
Richard Allen by the said writ, into my County Court to be next holden

;

and summon by good summoners the said Richard Allen, that he be at

my County Court, on Monday, the fourth day of October next coming,
at Oxford, in the shirehouse there to be holden, to answer to the said
William Kent thereof. And have you there then the said plaint, the
summoners, and this precept. Given in my County Court, at Oxford, in
the shirehouse, the sixth day of September, in the year aforesaid.

Sect. 3. Writ of Pone, to remove it into the Court of Common Pleas.

George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth, to the Sheriff of
Oxfordshire, greeting. Pur at the request of William Kent, before our
justices at Westminster, on the Morrow of All Souls, the plaint which
is in your County Court by our writ of right, between the said William
Kent, demandant, and Richard Allen, tenant, of one messuage and
twenty acres of land, with the appurtenances, in Dorchester ; and sum-
mon by good summoners the said Richard Allen, that he be then there,
to answer to the said William Kent thereof. And have you there the
summoners and this writ. Witness ourself at Westminster, the tenth
day of September, in the thirtieth year of our reign.
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No. I. Sect. 4. Writ of Right, quia Dominus remisit Curiam.

George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth, to the Sheriff of
Oxfordshire, greeting. Command Richard Allen, that he justly and
without delay render unto William Kent one messuage and twenty acres
of land, with the appurtenances, in Dorchester, which he claims to be
his right and inheritance, and whereupon he complains that the afore-
said Richard, unjustly deforces him. And unless he shall .so do, and

[ *iii ] *if the said William shall give you security of prosecuting his claim,
then summon by good summoners the said llichard, that he appear be-
fore our justices at Westminster, on the Morrow of All Souls, to show
wherefore he hath not done it. And have you there the summoners
and this writ. Witness ourself at Westminster, the twentieth day ol

August, in the thirtieth year of our reign. Because Willoughby, Earl
of Abingdon, the chief lord of that fee, hath thereupon remised unto us
his court.

Sheriff's

Return.

Writ.

Dominus remi-
sit curiam.

Count.

Esplees.

Defence.

Wager of
battel.

[•iv]

Replication.

Joinder of

battel.

Pledges of t John Doe.
prosecution, \ Rich. Roe.

Summoners of the i John Den.
within-named Richard, * Rich. Fen.

Sect. 5. The Record, with the award of BattelA

Pleas at Westminster before Sir John Willes, Knight, and his brethren,

Justices of the Bench of the Lord the King at Westminster, of the

term of Saint Michael, in the thirtieth year of the reign of the Lord
George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, &c.

Oxon, ) Wh-liam Kent, Esquire, by James Parker, his attorney, de-
to loit. ) mands against Richard Allen, Gentleman, one messuage and
twenty acres of land, with the appurtenances, in Dorchester, as his right

and inheritance, by writ of the Lord the King of right, because Wil-
loughby, Earl of Abingdon, the chief lord of that fee, hath now thereupon
remised to the Lord the King his court. And whereupon he saith, that

he himself was seised of the tenements aforesaid, with the appurtenan-
ces, in his demesne as of fee and right, in the time of peace, in the time
of the Lord George the First, late King of Great Britain, by taking the

esplees thereof to the value* [of ten shillings, and more, in rents, corn,

and grass.] And that such is his right he offers [suit and good proof.]

And the said Richard Allen, by Peter Jones, his attorney, comes and
defends the right of the said William Kent, and his seisin, when [and
where it shall behove him,] and all [that concerns it,] and whatsoever
[he ought to defend] and chiefly the tenements aforesaid, with the ap-
purtenances, as of fee and right, [namely, one messuage and twenty
acres of land, with appurtenances in Dorchester.] And this he is ready
to defend by the body of his freeman, George Rumbold by name, who
is present here in court, ready to defend the same by his body, or in what
manner soever the Court of the Lord the King shall consider that he
ought to defend. *And if any mischance should befal the said George,
(which God defend,) he is ready to defend the same by another man,
who [is bounden and able to defend it.] And the said William Kent
saith, that the said Richard Allen unjustly defends the right of him
the said William, and his seisin, &c. and all, &c. and whatsoever, &c.
and chiefly of the tenements aforesaid with the appurtenances, as of fee

and right, &c. ; because he saith, that he himself was seised of the tene-

ments aforesaid, with the appurtenances, in his demesne as of fee and
right, in the time of peace, in the time of the said Lord George the
First, late King of Great Britain, by taking the esplees thereof to the
value, &c. And that such is his right, he is prepared to prove by the

body of his freeman, Henry Broughton by name, who is present here in

Court ready to prove the same by his body, or in what manner soever
the Court of the Lord the King shall consider that he ought to prove

;

t As to battel, see page 337, n. 7.

i N.B. The clauses between hooks,
in this and the subsequent numbers of

the Appendix, are usually no other-

wise expressed in the Records than by

an &c.
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and if any inischanr-' it ^ hich God (icfciul,) No, I.

he is renily to prove And hcnMipon v.^iv^
il i^

' '•'
' •'

'

... > , v> in M.er ilicy are ready
lo II d It; wljo say ihat they are.

Am ' lire of defending, and the said Oage«glT«i.

Henry liruughiou givcili gage oi proving ; and such engagement being
!:iven as the manner is, it is demanded of the said William Kent and
Ucharvl Allen, if ihey can say anything wherefore battel ought not to

be awarded in this case; who say that they cannot. Thehkfohh it is Award of

coNsiDF.RK.n, that battel be made thereon, &.c. And the said George Rum- Battel,

bold lindeth pledges of battel, to wit, Paul Jenkins and Charles Carter; Pledges,

and the .said Henry Broughton findeth also pledges of battel, to wit,

Reginald Read and Simon Tayler. And thereupo.v day is here given Continuance

as well to the said William Kent as to the said Richard Allen, to wit,

on the morrow of Saint Martin next coming, by the as.sent as well of the
.said William Kent as of the said Richard Allen. And it is commanded
that each of them then have here his champion, sufliciently furnished
with competent armour as becomes him, and ready to make the battel

aforesaid : and that the bodies of them in the mean time be safely kept,

on peril that shall fall tliereon. At which day here come as well the champions
said William Kent as the said Richard Allen by their attornies afore- aopcar

said, and the said George Rumbold and Henry Broughton in their pro-

per persons likewise come, sufficiently furnished with competent ar-

mour as becomes them, ready to make the battel aforesaid, as they had
before waged it. And hereupon day is further given by the court here, Adjomnment
as well to the said William Kent as to the said Richard Allen, at Tot- ^ T^''^^
hill, near the city of Westminster, in the county of Middlesex, to v/it, '®

on the Morrow of the Puritication of the Blessed Virgin Mary next
coming, by the assent as well of the said *William as of the aforesaid [ *v

]
Richard. And it is commanded, that each of them have then there his
champion, armed in the form, aforesaid, ready to make the battel afore-

said, and that their bodies in the mean time, &c. At which day here,
to wit, at Tothill aforesaid, comes the said Richard Allen by his at-

torney aforesaid, and the said George Rumbold and Henry Boughton
in their proper persons likewise come, suiTiciently furnished with com-
petent armour as becomes them, ready to make the battel aforesaid, as
they before had waged it. And the said William Kent being solemnly
called doth not come, nor hath prosecuted his writ aforesaid. There- ^
FORE IT IS considered, that the same William and his pledges of prose- nonsuTt

*

outing, to wit, John Doe and Richard Roe, be in mercy for his false

complaint, and that the same Richard go thereof without a day, &c.
and also that the said Richard do hold the tenements aforesaid with the Final judg-

appurtenances, to him and his heirs, quit of the said William and his >»«"* for

heirs, for ever, &c.
the tenant.

Sect. G. Trial by the Grand Assize.

And the said Richard Allen, by Peter Jones, his attorney, comes Defence.
and defends the right of the said William Kent, and his seisin, when,
&c. and all, &c. and whatsoever, &c. and chiefly of the tenements afore-
said with the appurtenances, as of fee and right, &c. and puts himself Misc

upon the grand assize of the Lord the King, and prays recognition to be
made, whether he himselfhath greater right to hold the tenements afore-
said with the appurtenances to him and his heirs as tenants thereof as he
now 1 1 '. 'i- •» • - r the said William to have the said tenements with
the T ^ he above demandeth them. And he tenders here Tender of de-
in ' -s and eight-pence to the use of the Lord the now nii-mark.

King, «Sa;. for that, to wit, it may be inquired of the time [of the seisin
alleged by the said William] And he therefore prays, that it may be
in.j;! '

'
*' ' ' - •' - ' William Kent was seised of

th< liccs in his demesne as of fee

in t ( Jcorge the First, as the said
William in hi.s demand beioie imih alleged. Therefore it is com- Summons of

manded the sheriff, that he summon by good summoncrs four lawful the knijbu.

knights of his county, girt with swords, that they be here on the octaves
of Saint Hilary next eoining, to make election of the assize aforesaid.
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[*vi]

Election of
the recogni-
tors.

Venire facias.

Recognitors
sworn.

Verdict for

the demand-
ant.

Judgment.

The same day is given as well to the said William Kent as to the said
Richard Allen here, &c. At which day here come as well the said
William Kent, as the said Richard Allen ; and the sheriff, to wit. Sir
Adam Alstone, Knight, now returns, that he had caused to be summon-
ed Charles Stephens, Randel Wheler, Toby Cox, and Thomas Mun-
day, four lawful knights of *his county, girt with swords, by John Doe
and Richard Roe his bailiffs, to be here at the said octaves of Saint
Hilary, to do as the said writ thereof commands and requires ; and that
the said summoners, and each of them, are mainprized by John Day
and James Fletcher, Whereupon the said Charles Stephens, Randel
Wheler, Toby Cox, and Thomas Muuday, four lawful knights of the
county aforesaid, girt with swords, being called, in their proper persons
come, and being sworn upon their oath in the presence of the parties

aforesaid, chose of themselves and others twenty-four, to wit, Charles
Stephens, Randel Wheler, Toby Cox, Thomas Munday, Oliver Green-
way, John Boys, Charles Price, knights ; Daniel Prince, William Day,
Roger Lucas, Patrick Fleming, James Harris, John Richardson, Alexan-
der Moore, Peter Payne, Robert Gluin, Archibald Stuart, Bartholomew
Norton, and Henry Davis, esquires ; John Porter, Christopher Ball,

Benjamin Robinson, Lewis Long, William Kirby, gentlemen, good and
lawful men of the county aforesaid, who neither are of kin to the said

William Kent nor to the said Richard Allen, to make recognition of
the grand assize aforesaid. Therefore it is commanded the sheriff,

that he cause them to come here from the day of Easter in fifteen days,

to made the recognition aforesaid. The same day is there given to the

parties aforesaid. At which day here come as well the said William
Kent as the said Richard Allen, by their attornies aforesaid, and the

recognitors of the assize, whereof mention is made above, being called

come, and certain of them, to wit, Charles Stephens, Randel Wheler,
Toby Cox, Thomas Munday, Charles Price, knights; Daniel Prince,
Roger Lucas, William Day, James Harris, Peter Payne, Robert Gluin,

Henry Davis, John Porter, Christopher Ball, Lewis Long, and William
Kirby, being elected, tried, and sworn upon their oath say, that the said

William Kent hath more right to have the tenements aforesaid with the

appurtenances to him and his heirs, as he demandeth the same, than
the said Richard Allen to hold the same as he now holdeth them, ac-

cording as the said William Kent by his writ aforesaid hath supposed.
Therefore it is considered, that the said William Kent do recover his

seisin against the said Richard Allen of the tenements aforesaid, with
the appurtenances, to him and his heirs, quit of the said Richard Allen
and his heirs for ever : and the said Richard Allen in mercy, &c.

[ *vii
]

Sifecerit te

securum.

Sheriff's re-

turn.

*No. II.

Proceedings on an Action of Trespass in Ejectment, hy Originaly

in the King^s Be?ich.

Sect. 1. The Original Writ.

GEORGE the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth, to the Sheriff of
Berkshire, greeting. If Richard Smith shall give you security of prose-
cuting his claim, then put by gage and safe pledges William Stiles, late

of Newbury, gentleman, so that he be before us on the morrow of All-

Souls, wheresoever we shall then be in England, to show wherefore
with force and arms he entered into one messuage with the appurten-
ances, in Sutton, which John Rogers, Esquire, hath demised to the

aforesaid Richard, for a term which is not yet expired, and ejected him
from his said farm, and other enormities to him did, to the great da-
mage of the said Richard, and against our peace. And have you there
the names of the pledges and this writ. Witness ourself at West-
minster, the twelfth day of October, in the twenty-ninth year of our reign.

Pledges of } John Doe. The within-named
prosecution, ) Richaud Roe. William Stiles is i

tached by pledges.

led)
at-^
s. }

John Den.
Richard Ffjs\
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8«eL 9. Copy of the Dcdarulion against the Msunl Ejcclor, who gives No. II.

Sotice thereupon to the TctmrU in Possession. ^^^v^^

Michaelmas, the 29ih of King George the Second.

Berks, i William Stilks, late of Newbury in the said county, gentle- Declaration.
to wit.

J man, wa.s attached to answer Richard Smith, of anlea, where-
fore with force and arms he entered into one messuage, with the appur-
tenances, in Sutton in the county aforesaid, which John Rogers, Esquire,
demised to the said Ricliard Smith for a term which is not yet expired,
and ejected him from his said farm, and other wrongs to him did, to the
great damage of the said Richard, and against the peace of the Lord the
King, &c. And whereupon the said Richard by Robert Martin his [ yiii ]
attorney complains, that whereas the said John Rogers, on the first day
of October, in the twenty-ninth year of the reign of the Lord the King
that now is. at Sullon aforesaid, had demised to the same Richard the
tenement aforesaid, with the appurtenances, to have and to hold the said
tenement, with the appurrenances, to the said Richard and his assigns,
from the Feast of Saint Michael the Archangel then last past, to the end
and term of five years from thence next following and fully to be com-
plete and ended, by virtue of which demise the said Richard entered
into the said tenement, with the appurtenances, and was thereof pos.^ess-

ed ; and the said Richard being so possessed thereof, the said William
afterwards, that is to say, on the said first day of October in the sai(l

twenty-ninth year, with force and arm.s, that is to say, with swords,
staves, and knives, entered into the said tenement, with the appurten-
ances, w^hich the said John Rogers demised to the said Richard in form
aforesaid for the term aforesaid, which is not yet expired, and ejected
the said Richard out of his said farm, and other wrongs to him did, to
the great damage of the said Richard, and against the peace of the said
Lord the King ; whereby the said Richard saith, that he is injured and
damaged to the value of twenty pounds. And thereupon he brings
suit, &c.

Martin, for the plaintiff, ) Pledges of i John Dob,
Peters, for the defendant. ) prosecution. $ Richard Roe.

Mr. George Saxtnders,

I am informed that you are in possession of, or claim title to, the pre- Notice,

raises mentioned in this declaration of ejectment, or to some part thereof;
and I, being sued in this action as a casual ejector, and having no claim
or title to the same, do advise you to appear next Hilary Term in his Ma-
jesty's Court of King's Bench at Westminster, by some attorney of that

Court, and then and there, by a rule to be made of the same Court, to

cau.se yourself to be made defendant in my stead ; otherwise I shall suffer

judgment to be entered against me, and you will be turned out of posses-

sion.

Your loving friend,

William Stiles.
' ' vary, 175G.

Sect. 3. TU Rule of Conn. [ *ix ]

Hilary Term, in the twenty-ninth Year of King George the Second.

Berks, \ It is ordered by the Court, by the assent of both parties, and Smith against

' •-' ( '^-•— •• ''- '-'
" «="—Vrs, Gentleman, may be made ^^''^•^' '°'

""Jfh

lit, William Stiles, and shall uie apJK
1, and shall receive a declara- nances in Sut-

iiou iu a
)

; ijuiit oi the tenements in question, and t«n» on tiie de-

shall irai. . Not Guilty : and, upon the trial of the
'^^JJ/

^°^

issue, sh.T "' - - ' -^v- • nponhis titl^^'
'-•

And if U! not confe^

entry, ani
.

: cannot pro

his writ, then liic iuxatiou of cu^ls upon such /jy/t />/•<>.<. shall cease, and

the said George shall pay such cosl<? to the plaintiff, as by the Court oi^

Vol,. II. 48
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No. II. our Lord the King here shall be taxed and adjudged, for such his defaa^
v^v^ in. non-performance of this rule ; and judgment shall be entered against

the said William Stiles, now the casual ejector, by default. And it is

further ordered, that if upon the trial of the said issue a verdict shall be
given for the defendant, or if the plaintiff shall not prosecute his writ
upon any other cause than for the not confessing lease, entry, and
ouster as aforesaid, then the lessor of the plaintiff shall pay costs, if the
plaintiff himself doth not pay them.

By the Court.
Martin, for the plaintiff,

Newman, for the defendant.

Sect. 4. TAe Record.

Pleas before the Lord the King at Westminster, of the Term of Saint
Hilary, in the twenty-ninth Year of the Reign of the Lord George
the Second, by the grace of God, of Great Britain, France, and Ire-

land King, Defender of the Faith, &c.

Series, ) George Saunders, late of Sutton in the county aforesaid, gentle-

to wit. \ main, was attached to answer Richard Smith, of a plea, where-
fore with force and arms he entered into one messuage, with the appur-
tenances, in Sutton, which John Rogers, Esq. hath demised to the said
Richard for a term which is not yet expired, and ejected him from his

said farm, and other wrongs to him did, to the great damage of the said

[ *X ] Richard, and against the peace of the Lord the King that *now is. And
Declaration, or whereupon the said Richard by Robert Martin, his attorney, compladas,
count. that whereas the said John Rogers on the first day of October in the

twenty-ninth year of the reign of the Lord the King that now is, at Sut-

ton aforesaid, had demised to the same Richard the tenement aforesaid,

with the appurtenances, to have and to hold the said tenement, with the
appurtenances, to the said Richard and his assigns, from the feast of
Saint Michael the Archangel then last past,, to the end and term of five

years from thence next following and fully to be complete and ended ;^

by virtue of which demise the said Richard entered into the said tene-

ment, with the appurtenances, and was thereof possessed : and, the said
Richard being so possessed thereof, the said George afterwards, that is

to say, on the first day of October in the said twent3'--ninth year, with
force and arms, that is to say, with swords,, staves, and knives, entered^

into the said tenement with the appurtenances, which the said John Ro-
gers demised to the said Richard in form aforesaid for the term afore-

said, which is not yet expired, and ejected the said Richard out of his
said farm, and other wrongs to him did, to the great damage of the said
Richard, and against the peace of the said Lord the King ; v/hereby the
said Richard saith that he is injured and endamaged to the value of

Defence.
twenty pounds : and thereupon he brings suit, [and good proof] And
the aforesaid George Saunders, by Charles Newman, his attorney, comes
and defends the force and injury, when [and where it shall behove him ;]

Plea, not guil- and saith that he is in no wise guilty of the trespass and ejectment afore--

Issue
^^^^' ^^ ^^® ^^^^ Richard above complains against him

;
and thereof he

puts himself upon the country ; and the said Richard doth likewise the

Venire award- same ; THEREFORE let a jury come thereupon before the Lord the King,
ed. on the octave of the purification of the blessed Virgin Mary, whereso-

ever he sh^ll then be in England, who neither [are of kin to the sai*
Richard, nor to the said George,] to recognize [whether the said George
be guilty of the trespass an^ ejectment aforesaid ;] because as well [the
said George as the said Richard, between whom the difference is, have
put themselves on the said jury.] The same day is there given to the

Respite, for de- parties aforesaid. Afterwards the process therein, being continued
feult of jurors, between the Sdid parties of the plea aforesaid by the jury, is put between
Nisiprius. them in respite, before the Lord the King, until the day of Easter in

fifteen days, wheresoever the said Lord the King shall then be in Eng-
land

;
unless the justices of the Lord the Kinjir assigned to take assises

in the county aforesaid, shall have come before that time, to wit, on
Monday the eighth day of March, at Reading in the said county, by the
form of the statute [in that case provided], by reason of the default of
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^hc iurors, [snramoncil to appear as aforesaid.] At which day before No. 11.

IhcLord the King, at Wostininster, come the parlies aforesaid by their v^*v^
nttornics aforesaid ; ami the aforesaid justices of •assi.se, l)eforc whom r •jq 1

(the jury aforesaid came,] sent here their record bf'forethem,hnd in these "•
"*

words, to wit, A

1

. . . . d, be» Potteu.

fore Hcneage I. , icr of
the Lord the Ki!^, J i: ,

A ., Iv...^.. ,
, .. uf the

justices of the said Lord the King, assigned to hold pleiis before the
JKing himself, justices of the said Lord tii'e King, assigned to take assises

in the conniv of Berks by the form of the statute [in that case provided,]
come ns well the within-named Richard Smith, as the within-written
Greorge Saunders, by their attornies within contained; and the jurors of
the jury whereof mention is within made being called, certain of them,
to wit, Charles Holloway, John Hooke, Peter Graham, Henry Cox,
William Brown, and Francis Oakley, come, and are sworn upon tha
jur)'; and because the rest of the jurors of the same jury did not ap-
pear, therefore others of the by-standers being chosen by "the sheriff, at -,^ ^^

.

^

the request of the said Richard Smith, and by the command of the cumstantibu*
justices aforesaid, are appointed anew, whose names are affixed to the

panel within written, according to the form of the statute in such case
made and provided ; which said jurors so appointed anew, to wit, Roger
Bacon, Thomas Small, Charles Pye, Edward Hawkins, Samuel
Roberts, and Daniel Parker, being likewise called, come ; and together
with the other jurprs aforesaid before impanelled and sworn, being
elected, tried, and sworn, to speak the truth of the matter within con-
tained, upon their oath say, that the aforesaid George Saunders is Verdict for the

guilty of the trespass and ejectment within-written, fn manner and plaintiff,

form as the aforesaid Richard Smith within complains against him

;

and assess the damages of the said Richard Smith, on occasion of that

trespass and ejectment, besides his costs and charges which he hath been
put xrato about his suit in that behalf, to twelve pence ; and. for those

costs and charges, to forty shillings. Whereupon the said Richard
Smith, by his attorney aforesaid, prayeth judgment against the said

George Saunders, in and upon the verdict aforesaid by the jurors afore-

said given in the form aforesaid ; and the said George Saunders, by „ . u. «
his attorney aforesaid sailh, that the court here ought not to proceed to jest'°of judg-
give judgment upon the said verdict, and prayeth that judgment against ment.

him the said George Saunders, in and upon the verdict aforesaid by the

jurors aforesaid given in the form aforesaid, may be stayed, by reason

that the said verdict is insufficient and erroneous, and that the same
verdict may be quashed, and that the issue aforesaid may be tried anew
by other jurors to be afresh impanelled. And, because the court of

the Lord the King here is not yet advised of giving their judgment of Continuance,

and upon the premises, therefore dav-^ thereof is given as well to the said

Richard Smith as the said George Saunders, before the Lord the King,
until the morrow of the Ascension of our Lord, wheresoever the said ^ ^^

.- •

Lord the King shall then be in England, to hear their judgment of [ Xll
J

and upon the premises, for that the court of the Lord the King is not
yet advised thereof. At which day before the Lord the King at West-
rain.ster, come the parties aforesaid by their attornies aforesaid ; upon
which, the record and matters aforesaid having been seen, and by the

court of the Lord the King now here fully understood, and all and
singular the premises having been examined, and mature deliberation

being had thereupon, for that it seems to the court of the Lord the Opinion of tt«

King now here that the verdict aforesaid is in no wise insufficient or court,

erroneous, and that the same ought not to be quashed, and that no new
trial ought to be had of the issue aforesaid, Therefore it ls considered, Judgment, for

thai the said Richard do recover against the said Greorge his term yet ^^^ plaintiff.

to come, of and in the said tenements, with the appurtenances, and the

said damages assessed by the said jury in form aforesaid, and also Costs.

twenty-seven pounds six shillings and eight-pence for his costs and
charges aforesaid, by the court oif the Lord the King here awarded to

the said Richard, with his assent, by way of increase; which said

damages in the whole amount to twenty-nine pounds, seven shillings capiatvr /•••

and eight-pence. " And let the said George be taken, juntil he maketh /iae.
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Writ of
session,

and retiirn.

"fine to the Lord the King]."t And hereupon the said Richard, by his
attorney aforesaid, prayeth a writ of the Lord the King, to be directed
to the sheriff of the county aforesaid, to cause him to have possession of
his term aforesaid yet to come, of and in the tenements aforesaid, with
the appurtenances; and it is granted unto him, returnable before the
Lord the King on the morrow of the Holy Trinity, wheresoever he
shall then be in England, At which day before the Lord the King, at

Westminster, cometh the said Richard, by his attorney aforesaid ;
and

the sheriff, that is to say, Sir Thomas Reeve, Knight, now sendeth,
that he by virtue of the writ aforesaid to him directed, on the ninth
day of June last past, did cause the said Richard to have his possession
of his term aforesaid yet to come, of and in the tenements aforesaid,
with the appurtenances, as he was commanded.

[*xiii ]

Preecipe.

Sheriff's re-

turn.

*No. Ill

Proceedings 07i an Action of Debt in the Court of Common Picas;
removed into the King^s Bench hy Writ of Error.

Sect. 1. Original.

GrEORGE the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth; to the sheriff of
Oxfordshire, greeting. Command Charles Long, late of Burford, gen-
tleman, that justly and without delay he render to William Burton
two hundred pounds, which he owes him and unjustly detains, as he
saith. And unless he shall so do, and if the said William shall make
you secure of prosecuting his claim, then summon by good summoners
the aforesaid Charles, that he be before our justices, at Westminster,
on the octave of Saint Hilary, to show wherefore he hath not done it.

And have you there then the summoners, and this writ. Witness our-
self at Westminster, the twenty-fourth day of December, in the twenty-
eighth year of our reign.

Summoners of the ) -n ht
within named f

Roger Morris.
Henry Johnson.

Pledges ofJjp
Charles Long

Sect. 3. Process.

Attachment.

Pone.

Sheriff's re-

turn.

Distringas.

[ *xiv ]

George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth

; to the sherifi'

of Oxfordshire, greeting. Put by gage and safe pledges Charles
Long, late of Burford, gentleman, that he be before our justices at

Westminster, on the octave of the purification of the blessed Mary, to

answer to William Burton of a plea, that he render to him two hundred
pounds which he owes him and unjustly detains, as he saith

; and to
show wherefore he was not before our justices at Westminster on the
octave of Saint Hilary, as he was summoned. And have there then
the names of the pledges and this writ. Witness, Sir John Willes,
Knight, at Westminster, the twenty-third day of January, in the
twenty-eighth year of our reign.

The within-named Charles Long) Edward Leigh.
is attached by Pledges, Robert Tanner.

*George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth; to the sherifi'
of Oxfordshire, greeting. We command you, that you distrein Charles
Long, late of Burford, gentleman, by all his lands and chattels within
your bailiwick, so that neither he nor any one through him may lay
hands on the same, until you shall receive from us another com"-
mand thereupon

; and that you answer to us of the issues of the same

;

and that you have his body before our justices at Westminster from

t Now omitted. See pae-e 398.
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ht day of Easier in fiAecn dnys, to nnswer to William Burton of a No. III.

plea, that he render to him two hundred pound.s which lie nwrs him ^^v-w
ind unjustlv detnin.s, as he saith, and to hoar hi.s judt
defaults. "W'itnk.s-s, Sir Jolm Willes, Knij^lii, at \

twelllh day of February, in the Iwenly-eighlh year ol u... n l^...

'The within named Charles Loni^ hath nothini? in mv bniliwiclr, f!^^^^\',,![J'
whereby he may be dist reined.

Gkoroe the Second, by the £r>''ice ui < ..-u, <.. iucn i,.iu.m. ti.m... / - -'

and Ireland King, Defender of the Faith, and jso forth j to the Sheriff
'/""•"«^'»<^'""

of Oxfordshire greetinij. We command you, that you take Charles
Long, late of Burford, gentleman, if he may be I'ound in your bailiwick,
and him safely keep, .*jo that you may have his body before our justices

at Westminster from the day of Easter in five weeks, to answer to

William Burton, gentleman, of a plea, that he render to him two hun-
dred pounds, which he owes him and unjustly detains, as he saith

;

and whereupon you have returned to our justices at Westminster, that

the .said diaries hath nothing in your bailiwick, whereby he may be
distreined. And have you there then this writ. Witnk.s.s, Sir John
Willes, Knight, at Westminster, the sixteenth day of April, in the

iwenty-eighih year of our reign.•'''' ^
Sheriff's re-

The within named Charles Long is not found in my bailiwick. i^^ntus.
*^ '**

Gborgk the Second, by the grace of God, of Great Britain, France, Testntum ca-

and Ireland King, Defender of the Faith, and so forth ; to the Sheriff' /"«"•

of Berkshire, greeting. Wk command you, that you take Charles
Long, late of Burford, gentleman, if he may be found in your baili-

wick, and him safely keep, so that you may have his body before onr
justices at Westminster, on the morrow of the Holy Trinity, lo answer
to William Burton, Gentleman, of a plea, that he' render'to him two
hundred pounds, which he owes him and unjustly detains, as he .saith

;

and whereupon our Sheritf of Oxfordshire hath made a return to our
justices at Westminster, at a certain day now past, that the *aforesaid [ ^^ J

Charles is not fotmd in his bailiwick; and thereupon it is testified in

our said Court, that the aforesaid Charles lurks, wanders, and runs
about in your count}'. And have you there then this writ. Witnks.s,

Sir John 'Willes, Knight, at Westminster, the seventh day of May,
in the twenly-eighth year of our reign.

By virtue of this writ to me directed, I have taken the body of the Sheriff's re-

within named Charles Long; which I have ready at the day and place
JJ™;;^

^''^

within contained, according as by this writ it is commanded me.

Or, upon the Return of Non est inventus upon the first. Capias, the

Plaintiff niaij sue nut nn Alias and a Plnrie-- '•'' '/""'- ..r-'-v' fn

OuUawry ; thus,

:

Gkorok the Second, by the grace of God, of Great tJuiam, Fjuiice, Alias capias-

and Ireland Kinjr, Defender of the Faith, and .so forth ; to the Sheriff

of O ' rting. Wk command you a^ formerly we com-
ma, ii lake Charles Long, late of Burford, Gentleman,
if h' Ml your bailiwick, and him safely keep, so that yovi

may have his body before our justice:* at Westminster, on ihe morrow
of th** Holy Triniiv. to answer to William Burton, Gentleman, of a

'

1 two hundred pounds, which he owe V :

• saiili. And have you there then ih:

\. . : ^, \. . -, Knight, at Wesmiiti>U'r. ihc .^ev.-mii

May, in the iweiUy-«iKiilh year uf our reii-•" J r, J
Sheriff's re-

The within named Charles Long Ls not lonnd in my ii;ii)iwirk. iTiSowil^*"
"'

Georok the Second, by the grace of God, of Great Britain, France, pimrUs ca-

and Ireland King, Defender of the Failh, and so forth; to the Sheriff /««•

of Oxfoid.shire greeting. We command you, as we have more lliau
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No. III.

Sheriff's re-

turn. Non est

inventus.

[ *xvi
J

Exigi facias.

Sheriff's re-

turn.
Primo exactui.

Secundo exact-

Tertio exactus.

Quarto exact-

Quinto exact-

US.

Ideo utlagatus.

once commanded you, that you take Charles Long, late of Burford,
Gentleman, if he may be found in your bailiwick, and him safely keep,
so that you may have his body before our justices at Westminster, from
the day of the Holy Trinity in three weeks, to answer to William Bur-
ton, Gentleman, of a plea, that he render to him two hundred pounds,
which he owes him and unjustly detains, as he saith. And have you
there then this writ. Witness, Sir John Willcs, Knight, at Westmin-
ster, the thirtieth day of May, in the twenty-eighth year of our reign.

The within named Charles Long is not found in my bailiwick.

*George the Second, by the grace of God, of Great Britain, France,

and Ireland King, Defender of the Faith, and so forth
;
to the Sheriff

of Oxfordshire greeting. We command you, that you cause Charles
Long, late of Burford, Gentleman, to be required from county court to

county court, until, according to the law and custom of our realm of
England, he be outlawed, if he doth not appear: and if he doth appear,

then take him and cause him to be safely kept, so that you may have
his body before our justices at V»''estminster, on the morrow of All

Souls, to answer to William Burton, Gentleman, of a plea, that he ren-

der to him two hundred pounds, which he owes him and unjustly de-

tains, as he saith : and whereupon you have returned to our justices at

Westminster, from the day of the Holy Trinity in three weeks, that he
is not found in your bailiwick. And have you there then this writ.

Witness, Sir John Willes, Knight, at Westminster, the eighteenth day
of June, in the twenty-eighth year of our reign.

By virtue of this writ to me directed, at my county court held at

Oxford, in the county of Oxford, on Thursday the twenty-first day of

June, in the twenty-ninth year of the reign of the Lord the King within

written, the within named Charles Long was required the first time,

and did not appear : and at my county court held at Oxford aforesaid,

on Thursday the twenty-fourth day of July in the year aforesaid, the

said Charles Long was required the second time, and did not appear:
and at my county court held at Oxford aforesaid, on Thursday the

twenty-first day of August in the year aforesaid, the said Charles
Long was required the third time, and did not appear : and at my
county court held at Oxford aforesaid, on Thursday the eighteenth

day of September in the year aforesaid, the said Charles Long was re-

quired the fourth time, and did not appear : and at my county court

held at Oxford aforesaid, on Thursday the sixteenth day of October
in the year aforesaid, the said Charles Long was required the fifth

time, and did not appear : therefore the said Charles Long, by the

judgment of the coron(>rs of tlie said Lord the King, of the county
aforesaid, according to the law and custom of the kingdom of Eng-
land, is outlawed.

Writ of pro
clamation.

George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth ; to the Sheriff

of Oxfordshire, greeting. Whereas by our writ we have lately com-
manded you that you should cause Charles Long, late of Burford, Gen-
tleman, to be required from county court to county court, until, ac-

[ *xvii ] cording to *the law and custom of our realm of England he should be
outlawed, if he did not appear: and if he did appear, then that you
should take him and cause him to be safely kept, so that you might
have his body before our justices at Westminster, on the morrow of

All Souls, to answer to William Burton, Gentleman, of a plea, that he
render to him two hundred pounds, which he owes him and unjustly

detains, as he saith : Therefore we command you, by virtue of the

statute in the thirty-first year of the Lady Elizabeth, late Clueen of

England, made and provided, that you cans.? the said Charles Long
to be proclaimed upon three several days according to the form of that

statute
;
(whereof one proclamation shall be made at or near the most

usual door of the church of the parish wherein he inhabits) that he
render himself unto you; so that you may have his body before our

justices at Westminster at the day aforesaid, to answer the said Wil-
liam Burton of the plea aforesaid. And have you there then this writ.
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Witness, Sir John Willcs, Knight, at Westminster, the eighteenth No. III.

day of June, in the twenty-eighth year of our reign, v^>v^-^

By virtue of this writ to me directed, at my county court held at Ox- sheriff's re-

ford, in the county of Oxford, on Thursday the twenty-sixth day of ^^"^- ^^
June, in the twenty-ninth year of the reign of the Lord the King with-

/^c^
"""^

in written, I caused to be proclaimed the first time; and at the general
nuarior sessions of the peace, held at Oxford aforesaid, on Tuesday
the fitU'enth day of July in the year aforesaid, I caused to be proclaimed
the second time; and at the most usual door of the church of Burford
within written, on Sunday the third day of August in the year afore-

said, immediately after divine service, one month at the least before
the within named Charles Long was required the fifth time, I caused
to be proclaimed the third time, that the said (Jharles Long should
render him.sclf unto me, as within it is commanded me.

George the Second, by the grace of God, of Great Britain, France, CapiM utla-

and Ireland King, Defender of the Faith, and so forth ; to the Sheriff ^^^i""-

of Berkshire greeting. We command you, that you omit not by rea-

son of any liberty of your county, but that you talce Charles Long, late

of Burford in the county of Oxford, Gentleman, (being outlawed in the

said county of Oxford, 'on Thursday the sixteenth day of October last

gast, at the suit of William Burton, Gentleman, of a plea of debt, as the

heriff of Oxfordshire aforesaid returned to our justices at Westmin-
ster on the morrow of All Souls then next ensuing) if the said Charles
Long may be found in your bailiwick ; and hini safely keep, so that

you may *have his body before our justices at Westminster from the [ *xviiil
day of St. Martin in fifteen days to do and receive what our Court
shall consider concerning him in this behalf. Witness, Sir John Wil-
les, Knight, at Westminster, the sixth day of November, in the twenty-
ninth year of our reign.

By virtue of this writ to me directed, I have taken the body of the Sheriflfs re-

within named Charles Long ; which I have ready at the day and place *!!i^-

within contained, according as by this writ it is commanded me. "^ oorTpu$.

Sect. 3. iBill of Middlesex, and Latitat thereupon in the Court of
King's Bench.

Middlesex,
J

The Sheriff is commanded that he take Charles Long, BUl of Middle-
to wit. J late of Burford, in the county of Oxford, if he maybe sexfortreo-

found in his bailiwick, and him safely keep, so that he may have his
^^^

body before the Lord the King at Westminster, on Wednesday next
after fifteen days of Easter, to answer William Burton, Gentleman, of
a plea of trespass

;
[and also to a bill of the said William against the Ac etiam

aforesaid Charles, for two hundred pounds of debt, according to the in debt,

cu.stom of the court of the said Lord the King, before the King himself
to be exhibited ;] and that he have there then this precept.

^ ^ Sherirsre-

The within named Charles Long is not found in my bailiwick. Siiui^*"*
"'

George the Second, by the grace of God, of Great Britain, France, LatUat.
nrui Irrinnd King", Defender of the Faith, and so forth; to the Sheriff of

,
greeting. Whereas we lately commanded our Sheriff of

X that he should take Charles Long, late of Burford, in the
county of Oxford, if he might be found in his bailiwick, and him safely
keep, so that he miirht be before ns at Westminster, at a certain day
' '
" "^ * " -*-> William Burton, Gentleman, of a plea of

ill of the said William against the aforesaid Acctiam.
' [xmnds of debt, according to the custom of our

court belore us to be exhibited;] and our said Sheriff of MiiHlesex at
that day returned to us that the aforesaid Charles was not found in his

f Note, that ncct. 3. and 4. arc the pally differ from that of the Court of
usual method of nrorcM, to compel an Common Pleas ; the subsequent stages
anpraninc.^ ,n iho Courts of King's of proceeding being nearly alike in
Bench and Lxclicfuirr ; in which the them all
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Sheriff's re-
turn.
Cepi corpus.

Sheriff 's re-

turn.
Ccpi corpus.

bailiwick; whereupon on the behalf of the aforesaid William in our
court before us it is sufliciently attested that the aforesaid Charles lurks
and runs about in your county : Therefore we command you, that

you take him, if he may be found in *your bailiwick, and him safely

keep, so that you may hav^e his body before us at Westminster, on
Tuesday^ next after five weeks of Easter, to answer the aforesaid Wil-
liam of the plea [and bill] aforesaid ; and haA^e you there then this writ.

Witness, Sir Dudley Ryder, Knight, at Westminster, the eighteenth
day of April, in the twenty-eighth year of our reign.

By virtue of this, writ to me directed, I have taken the body of the

within named Charles Long ; which I have ready at the day and place

within contained, according as by this writ it is commanded me.

Sect. 4. Writ ofOivo Minus iii the ExcHEauER.

George the Second, by the grace of God, of Great Britain, France,
and Ireland King, Defender of the Faith, and so forth; to the Sheriff of
Berkshire, greeting. We command you, that you omit not by reason

of any liberty of your county, but that you enter the same, and take

Charles Long, late of Burford, in the county of Oxford, Gentleman,
wheresoever he shall be found in your bailiwick, and him safely keep,

so that you may hav^e his body before the Barons of our Exchequer at

Westminster, on the morrow of the Holy Trinity, to answer William
Burton, our debtor of a plea, that he render to him two hundred pounds
which he owes him and unjustly detains, whereby he is the less able to

satisfy us the debts v/hich he OAves us at our said Exchequer, as he saith

he can reasonably show tliat the same he ought to render: and have
you there this writ. Witness, Sir Thomas Parker, Knight, at West-
minster, the sixth day ofMay, in the twenty-eighth year of our reign.

By virtue of this writ to me directed, I have taken the body'of the

within named Charles Long ; which I have ready before the barons
within written, according as within it is commanded me.

Bail bond to
the sheriff.

[ *xx ]

Sect. 5. Special Bail, on the Arrest of the Defendant, jnirsiiajit to the

TestaiTJM Capias, in page "xiv.

Know aij. Men by these presents, that we Charles Long, of Burford,
in the coimty of Oxford, Gentleman, Peter Hamond, of Bix, in the said

county. Yeoman, and Edward Thomlinson, of Woodstock, in the said

counfy, innholder, are held and firmly bound to Christopher Jones,

Esquire, Sheriff of the County of Berks, in four hundred pounds of
lawful money of Great Britain, to be paid to the said sheriff, or his cer-

tain attorney, executors, administrators, or assigns; for which payment
well and truly to be made, we bind ourselves and each of us by himself
*for the whole and in gross, our and every of our heirs, executors, and
administrators, firmly by these presents, sealed with our seals. Dated
the fifteenth day of May, in the twenty-eighth year of the reign of our
sovereign Lord George the Second, by the grace of God, King of Great
Britain, France, and Ireland, Defender of the Faith, and so forth, and
in the year of our Lord one thousand seven hundred and fifty-five.

The condition of this obligation is such, that if the above bounden
Charles Long do appear before the justices of our sovereign Lord the

King, at Westminster, on the rnorrov/ of the Holy Trinity, to answer
William Burton, Gentleman, of a plea of debt of two hundred pounds,
then this obligation shall be void and of none effect, or else shall be and
remain in full force and virtue.

Sealed and delivered, being first

duly stamped, in the presence
of

Henry Siiaw.

Timothy Griffith.

Charles Long. (L. S.)

Peter Hamond. (L. S.)

Edward Thomlinson. (L. S.)

Recognizance You Charles Long do acknowledge to owe unto the plaintifi' four
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hundred pounds, and you John Rose and Peter Hamond do severally No. III.

adcnowledfje to owe tmlo ihe same person the .sum of two hundred v^v^
pound.s a piece, to be levied upon your .several ^uod.s and chattels, lands of bail, bcfor*

and tenements, vvoy condition that, if the delendani be condemned in the commia-

the action, he shall pay the condemnation, or render himself a prisoner *'<>''><''•

in the Fleet for the same ; and, if he fail so to do, you John Rose and
Peter Hamond do undertake to do it for him.

Trinity Term, 28 Geo. II.

Berks, ) On a Testatum Capias from Oxfordshire against Charles Long, BaU piecw.

to ipit. J late of Burford in the county of Oxford, Gentleman, returnable
on the morrow of the Holy Trinity, at the suit of William Burton, of a
j>lea of debt of two hundred pounds:

TuK BAIL are, John Rose, of Witney, in the county of Oxford, Esquire,
Peter Hamond of Bix, in the said county, yeoman.

Richard Price, attorney i

for the defendant, )

The party himself in iOOl.

Each of the bail in 200Z.

Taken and acknowledged the twenty-eighth
day of May, in the year of our Lord one
thousand seven hundred and fifty-five, de
bene esse, before me,

Robert Grove,
one of the commissioners.

*Sect. C. TTie Record, as remavcd by Writ of Error. [ *xxi ]

The Lord the King hath given in charge to his trusty and beloved Writ of

Sir John Willes, Knight, his writ closed in these words :—GEORGE error,

the Second, by the grace of God, of Great Britain, France, and Ireland
King, Defender of the Faith, and so forth ; to our trusty and beloved
Sir John Willes, Knight, greeting. Because in the record and pro-
cess, and also in the giving of judgment of the plaint, which was in
our Court before you and your fellows, our justices of the bench, by
our writ, between William Burton, Gentleman, and Charles Long,
late of Burford in the county of Oxford, Gentleman, of a certain debt
of two hundred pounds, which the .said William demands of the said
Charles, manifest error hath intervened, to the great damage of him
the said William, as we from his complaint are informed ; we being
willing that the error, if any there be, should be corrected in due man-
ner, and that full and speedy justice should be done to the parties

aforesaid in this behalf, do command you, that if judgment thereof be
given, then under your .«^al you do distinctly and openly send the re-

cord and process of the plaint aforesaid, with all things concerning
Ihem, and this writ ; so that we may have them from the day of Easter
in fifteen days, wheresoever we shall then be in England ; that the re-

cord and process aforesaid being inspected, we may cause to be done
thereupon for correcting that error, what of right and according to the
law and custom of our realm of England ought to be done. Witness
onrself at Westminster, tlie twelfth d.av of February, in the twenty-
ninth year of our reign.

The record and process wncreoi in the sai\l writ mention above is ^^'nef jus*-

made, follow in these words to wit:

—

^**^*'^ return.

Pleas at V." . r before Sir John Willes, Knight, and his breth- The record,

ren, ju bench of the Lord the King at Westminster, of
the teriii . .-.^ .iuly Trinity, in the twenty-eighth year of the reign
of the Lord George the Second, by the grace of God, of Great Bri-.

tain, France, and Ireland King, Defender of the Faith, &c.

Oxon, ) Charles Long, late of Burford in the county aforesaid. Gen- wrtu
t» vfU. J tleman, was summoned to answer William Burton, of Yam-

VoL. IL 49
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No. III. ton in the said county, Gentleman, of a plea that he render unto him
two hundred pounds, which he owes him and unjustly detains, [as he
saith.] And whereupon the said William, by Thomas Gough, his at-

torney, complains, that whereas on the first day of December, in the
year of our Lord *one thousand seven hundred and fifty-four, at Ban-
bury in this county, the said Charles by his writing obligatory did ac-
knowledge himself to be bound to the said William in the said sum of
two hundred pounds of lawful money of Great Britain, to be paid to
the said William, whenever after the said Charles should be thereto
required ; nevertheless the said Charles (although often required) hath
not paid to the said William the said sum of two hundred pounds, nor
any part thereof, but hitherto altogether hath refused, and doth still

refuse to reader the same ; wherefore he saith that he is injured, and
hath damage to the value of ten pounds : and thereupon he brings
suit, [and good proof] And he brings here into Court the writing
obligatory aforesaid ; which testifies the debt aforesaid in form afore-

said ; the date whereof is the day and year before mentioned. And
the aforesaid Charles, by Richard Price liis attorney, comes and defends
the force and injury when [and where it shall behove him,] and craves
oyer of the said writing obligatory, and it is read unto him [in the form
aforesaid :] he likewise craves oyer of the condition of the said Avriting,

and it is read unto him in these words:—" The condition of this obli-

gation is such, that if the above bounden Charles Long, his heirs, ex-
ecutors, and administrators, and every of them, shall and do from time
to time, and at all times hereafter, well and truly stand to, obey, observe,
fulfil, and keep, the award, arbitrament, order, rule, judgment, final

end, and determination, of David Stiles, of Woodstock, in the said
county, clerk, and Henry Bacon, of Woodstock aforesaid. Gentleman,,
(arbitrators indifferently nominated and chosen by and between the
said Charles Long and the above-named William Burton, to arbitrate,

award, order, rule, judge, and determine, of all and all manner of ac-
tions, cause or causes of action, suits, plaints, debts, duties, reckonings,
accounts, controversies, trespasses, and demands whatsoever had,
moved, or depending, or which might have been had, moved, or de-
pending, by and betAveen the said parties, for any matter, cause, or
thing, from the beginning of the world until the day of the date hereof,)

which the said arbitrators shall make and publish, of or in the premises,,

in writing under their hands and seals, or otherwise by word of mouth,
in the presence of two credible witnesses, on or before the first day ot

January next ensuing the date hereof; then this obligation to be void
and of none effect, or else to be and remain in full force and virtue,"

Which being read and heard, the said Charles prays leave to imparl
therein here until the octave of the Holy Trinity ; and it is granted
unto him. The same day is given to the said William Burton, here,

&c. At which day, to wit, on the octave of the Holy Trinity, here
come as well the said William Burton as the said Charles Long, by
their attorneys aforesaid : and hereupon the said William *prays that

the said Charles may answer to his writ and count aforesaid. And'
the aforesaid Charles defends the force and injury, when, &c. and
saith, that the said William ought not to have or maintain his said ac-

tion against himj because he saith, that the said David Stiles and
Henry Bacon, the arbitrators beforenamed in the said condition, did
not make any such award, arbitrament, order, rule, judgment, final

end, or determination, of or in the premises above specified in the said
condition, on or before the first day of Januar)^, in the condition afore-

said above mentioned, according to the form and effect of the said con-
dition: and this he is ready to verify. Wherefore he prays judgment,,
whether the said William ought to have or maintain his said action
thereof against him [and that he may go thereof without a day.] And
the aforesaid William saith, that for any thing above alleged by the

said Charles in pleadings, he ought not to be precluded from having
his said action thereof against him ; because he saith, that after the
making of the said writing obligatory, and before the said first day of
January, to wit, on the tweniy-sixth day of December, in the year
aforesaid, at Banbury aforesaid, in the presence of two credible wit-

nesses, namely, John Dew, of Chalbury, in the county aforesaid, and

Imparlance.

Continuance.
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Richard Morris, of Wyihani, in ihe county of Berks, the said arbitra- No. HI.
tors undertook the chn • •»"• award, arbitrament, order, nile, judg- ^^-v-^'

mcnt, linal end, ami ' m aforesaid, of and in the premises
specified in the con'iii; ud; and then and there made and pub-
lished their award by wui J oi month in manner and form following,
tha' is to say, the said arbitrators did award, order, and adjudge, that

he the said Charles Long should forthwith pay to the said William
Burton the sum of seventy-five pounds, and that thereupon all differen-

ces between them at the time of the making the said writing obligatory

should finally cease and determine. And the said "William further

saith, that although he afterwards, to wit, on the sixth day of January,
in the year of our Lord one thousand seven hundred and fifty-five, at

Banbury aforesaid, requested the said Charles to pay to him the said
William the said seventy-five pounds, yet (by protestation that the said Protutando.

Charles hath not stood to, obeyed, observed, lulfilled, or kept any part

of the said award, which by him the said Charles ought to have been
stood to, obeyed, observed, fulfilled, and kept,) for further plea therein

he saith, that the said Charles the said seventy-five pounds to the said

William hath not hitherto paid; and this he is ready to verify.

Wherefore he prays judgment, and his debt aforesaid, together with
his damages occasioned by the detention of the said debt, to be adjudged
unto him, Slc. And the aforesaid Charles saith, that the plea afore- Demurrer,
said, by him the said William in manner and form aforesaid above in

his replication pleaded, and the matter in the same contained, are in no
wise sufficient in law for the said William to have or maintain his [ *xxiv]
action aforesaid thereupon against him tlie said Charles ; to which the

said Charles hath no necessity, neither is he obliged by the law of the

land, in any manner to answer ; and this he is ready to verify.

Wherefore, for want of a sufficient replication in this behalf, the said

Charles, as aforesaid, prays judgment, and that the aforesaid William
may be precluded from having his action aforesaid thereupon against

him, &c. And the said Charles, according to the form of the statute Causes of

in that case made and provided, shows to the court here the causes of d«niurrer.

demurrer following : to wit, that it doth not appear, by the replication

aforesaid, that the said arbitrators made the same award in the presence

of two credible witnesses on or before the said first day of January, as

they ought to have done, according to the form and effect of the condi-

tion aforesaid ; and that the replication aforesaid is tmcertain, insuffi-

cient, and wants form. And the aforesaid William saith, that the plea Joinder in

aforesaid by him the said William in manner and form aforesaid above demurrer,

in his replication pleaded, and the matter in the same contained, are

good ana sufficient in law for the said William to have and maintain
the said action of him the said William thereupon against the said

Charles ; which said plea, and the matter therein contained, the said

William is ready to verify and prove as the court shall award : and
because the aforesaid Charles hath not answered to that plea, nor hath
he hitherto in any manner denied the same, the said William as before

prays judgment, and his debt aforesaid, together with his damages oc-

casioned by the detention of that debt, to be adjudged unto him, &c.
And because the justices here will advise themselves of and upon the ContinuancM.
premises before they give judgment thereupon, a day is thereupon given
to the parties aforesaid here, until the Morrow of All Souls, to hear
their judgment thereupon, for that the said justices here are not yet
advi- ' :' At which day here come as well the said Charles as

the ill, by their said attornies; and because the said justices

here cr advise themselves of and upon the premises before
they give judgment thereupon, a day is farther given to the parties

aforesaid here until the octave of Saint Hilary, to hear their judgment
thereupon, for that the said justices here arp not yet advised thereof.

At which day here come as well the said William Burton as the said

Charles Long, by their said attornies. Wherefore, the record and Opinion of

matters aforesaid having been seen, and by the justices here fully un- *"® *^*""*'

derstood, and all and singular the premises being examined, and ma-
ture deliberation being had thereupon ; for that it seems to the said |?«P|i**^
justices here, that the said plea of the said William Burton before in

his replication pleaded, and the matter therein contained, are not suflSL-
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cient in law, to have and maintain the action of the aforesaid William
against the aforesaid Charles; therefore it is considered, that the

aforesaid William *take nothing by his writ aforesaid, but that he and
his pledges of prosecuting, to wit, John Doe and Richard Roe, be in

mercy for his false complaint ; and that the aforesaid Charles go there-

of without a day, &c. And it is farther coNsiDERED,that the aforesaid
Charles do recover against the aforesaid William eleven pounds and
seven shillings, for his costs and charges by him about his defence in

this behalf sustained, adjudged by the court here to the said Charles
with his consent, according to the form of the statute in that case made
and provided : and that the aforesaid Charles may have execution
thereof, &c.
Afterwards, to wit, on Wednesday next after fifteen days of Easter

in this same term before the Lord the King, at Westminster, comes
the aforesaid William Burton, by Peter Manwaring, his attorney, and
saith, that in the record and process aforesaid, and also in the giving
of the judgment in the plaint aforesaid, it is manifestly erred in this;

to wit, that the judgment aforesaid was given in form aforesaid for the

said Charles Long against the aforesaid William Burton, where by
the law of the land judgment should have been given for the said Wil-
liam Burton against the said Charles Long; and this he is ready to

verify. And the said 'William prays the writ of the said Lord the

King, to warn the said Charles Long to be before the said Lord the

King, to hear the record and process aforesaid ; and it is granted unto
him ; by which the sheriff aforesaid is commanded that by good [and
lawful men of his bailiwick] he cause the aforesaid Charles Long to

know, that he be before the Lord the King from the day of Easter in

five weeks, wheresoever [he shall then be in England,] to hear the re-

cord and process aforesaid, if [it shall have happened that in the same
any error shall have intervened ;] and farther [to do and receive what
the court of the Lord the King shall consider in this behalf.] The
same day is given to the aforesaid William Burton. At which day
before the Lord the King, at Westminster, comes the aforesaid Wil-
liam Burton, by his attorney aforesaid ; and the sheriff returns, that by
virtue of the writ aforesaid to him directed, he had caused the said

Charles Long to know, that he be before the Lord the King at the time
aforesaid in the said writ contained, by John Den and Richard Fen,
good, &c., as by the same writ was commanded him ; which said

Charles Long, according to the warning given him in this behalf, here
Cometh by Thomas Webb, his attorney. Whereupon the said William
saith, that in the record and process aforesaid, and also in the giving of

the judgment aforesaid, it is manifestly erred, alleging the error afore-

said by him in the form aforesaid alleged, and pra5^s, that the judgment
aforesaid for the error aforesaid, and others, in the record and process

aforesaid being, may be reversed, annulled, and entirely for nothing
esteemed, and that the said Charles *may rejoin to the errors aforesaid,

and that the court of the said Lord the King here may proceed to the

examination as well of the record and process aforesaid, as of the mat-
ter aforesaid above for error assigned. And the said Charles saith,

that neither in the record and process aforesaid, nor in the giving of
the judgment aforesaid, in any thing is there erred ; and he prays in

like manner that the court of the said Lord the King here may pro-
ceed to the examination as well of the record and process aforesaid, as

of the matters aforesaid above for error assigned. And because the

court of the Lord the King here is not yet advised what judgment to

give of and upon the premises, a day is thereof given to the parties
aforesaid until the morrow of the Holy Trinity, before the Lord the

King, wheresoever he shall then be in England, to hear their judgment
of and upon the premises, for th?t the court of the Lord the King here
is not yet advised thereof. At which day before the Lord the King,
at Westminster, come the parties aforesaid by their attornies aforesaid :

Whereupon, as well the record ^nd process aforesaid, and the judg-
ment thereupon given, as the matters aforesaid by the said William
above for error assigned, being seen, and by the court of the Lord the
King here being fully understood, and mature deliberation being
thereupon had, for that it appears to the court of the Lord the King
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here, that in the record and process aforesaid, and also in the giving No. III.

of the judgment aforesaid, it is .-t-' --'!-• erred, thf.repohe it w con- v^v-^»
8JDEHEP, that the judf^meut p r the error aforesaid, and Judumftni of

others, in the record and procc^ I, be reversed, annulled, and the Common
entirely for nothing esteemed ; and iluU the aforesaid William recover ^'^"i**
apainst the aforesaid Charles his debt aforesaid, and also fifty pounds judgment
for his damages which he hath sustained, as well on occasion of the for the

detention of the said debt, as for his costs and charges unto which he J^'aintiff.

hath been put about his suit in this behalf, to the said William with ^°'^*'

his consent by the court of the Lord the King here adjudged. And Defendant

the said Charles in mercy. amerced.

Sect. 7. Process of Execution.

George the Second, by the grace of God, of Great Britain, France, Writ vf capiat

and Ireland King^, Defender of the Faith, and so forth, to the Sheriff of <^ 'atisfacien-

Oxfordshire greeting. We command you, that you lake Charles Long, "*"'

late of Burford, gentleman, if he may be found in your bailiwick, and
him safely keep, so that you may have his body before us in three weeks
from the day of the Holy Trinity, wheresoever we shall then be in

England, to satisfy William Burton, for two hundred pounds debt,

which the said William Burton hath lately recovered against him in

our court before ns, and also fifty pounds, which were *adjudged in [*xxvii 1

our said court before us to the said William Burton, for his damages
which he hath sustained, as well ly occasion of the detention of the

fiaid debt, as for his costs and charges to which he hath been put about
his suit in this behalf, whereof the said Charles Long is convicted, as

it appears to us of record; and have you there then this writ. Wit-
ness, Sir Thomas Denison,t Knight, at Westminster, the nineteenth

day of June, in the twenty-ninth year of our reign.

By virtue of this writ to me directed, I have taken the body of the Sheriff's re-

within named Charles Long; which I have ready before the Lord the turn; Cepi

King at Westminster, at the day within written, as within it is com- ^'"^'•

manded me.

George the Second, by the grace of God, of Great Britain, France, Writ of Fim
and Ireland King, Defender of the Faith, and so forth, to the Sheriff of /'»«'"•

Oxfordshire greeting. We command you that of the goods and chat-

tels within your bailiwick of Charles Long, late of Burford, gentleman,

you cause to be made twohundred pounds debt, which William Burton
lately in our court before us at Westminster hath recovered against

him, and also fifty pounds, which were adjudged in our court before us

to the said William, for his damages which he hath sustained, as well

by occasion of the detention of his said debt, as for his costs and char-

ges to which he hath been put about his suit in this behalf, whereof the

said Charles Long is convicted, as it appears to us of record; and have
that money before us in three weeks from the day of the Holy Trinity,

wheresoever we shall then be in England, to render to the said William
of his debt and damages aforesaid; and have there then this writ.

Witness, Sir Thomas Denison, Knight, at Westminster, the nineteenth

day of June, in the twenty-ninth year of our reign.

By virtue of this writ to me directed, I have caused to be made of the p®"*^!^ ^^'

goods and chattels of the within written Charles Long, two hundred y^' *"

and fifty pounds ; which I have ready before the Lord the King at

Westmmster, at the day within written, as it is within commanded me.

t The senior poisn^ justice ; there being no chief justice that term.





COMMENTARIES

THE LAWS OF ENGLAND.

BOOK THE FOURTH.

OF PUBLIC WRONGS (1).

CHAPTER I.

OF THE NATURE OF CRIMES, AND THEIR
PUNISHMENT.

We are now arrived at the fourth and last branch of these Commenta-
ries ; which treats o( public wrongs^ or crimes and misdemesnors. For we
may remember that, in the beginning of the preceding book («), wrongs
were divided into two species : the one private and the other public. Pri-

vate wrongs, which are frequently termed civil injuries, were the subject

of that entire book : we are now therefore, lastly, to proceed to the con-

sideration of public wrongs, or crimes and misdemesnors ; with the means
of their prevention and punishment. In the pursuit of which subject I

shall consider, in xhf^. first place, the general nature of crimes and punish-

ments ; secondly, the persons capable of committing crimes ; thirdly,

their several degrees ofguilt, as principals, or accessaries ; *fourthly, [
*2

]

the several species of crimes, with the punishment annexed to

each by the laws of England
; fifthly, the means of preventing their per-

petration ; and, sixthly, the method of inflicting those })unishments, which
the law has annexed to each several crime and misdemesnor.

First, as to the general nature of crimes and their punishment; the dis-

cussion and admeasurement of which forms in every country the code of
criminal law ; or, as it is more usually denominated with us in England,
the doctrine of the pleas of the crown ; so called, because the king, in

whom centers the majesty of the whole community, is supposed by the

law to be the person injured by every infraction of the public rights, be-
longing to that community, and is therefore in all cases the proper prose-
cutor for every public offence {b).

(0) Book III. ch. I. (6) Soo book I. p. 268,

(1) See in general, Staandford PI. Cr. ; L. ; and the proper titles in Vin. Ab., Com,
Pulton dc Pac. Reg. ; Foster's Cr. L. ; Hale Dig., and Bac. Ab., per tot.

P. C. ; Hawk. P. C; Ea-st's P. C. ; Leach In the U. S. the several states enact ncarlv
Cr. C. ; Ru».sell and Ry. Cr. C. ; Ru«.selland all the criminal laws. Congress passc.«» Huch
Mood. Cr. C. ; Bum J.; Williams J.; and as relate to tlie laws of nations, and .xs are nc
Dick. J. ; Dickenson's Sessions ; Russell on cessary to enforce its po\»cr3 under the con-
Crimes; Starkie's Crim. L. ; Chitty' '' i'itution.
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The knowledge of this branch of jurisprudence, which teaches the na-
ture, extent, and degrees of every crime, and adjusts to it its adequate and
necessary penalty, is of the utmost importance to every individual in the
state. For (as a very great master of the crown law (c) has observed
upon a similar occasion) no rank or elevation in life, no uprightness of
heart, no prudence or circumspection of conduct, should tempt a man to

conclude, that he may not at some time or other be deeply interested in

these researches. The infirmities of the best among us, the vices, and
ungovernable passions of others, the instability of all human aifairs, and
the numberless unforeseen events, which the compass of a day may bring

forth, will teach us (upon a moment's reflection) that to know with pre-

cision what the laws of our country have forbidden, and the deplorable

consequences to which a wilful disobedience may expose us, is a matter
of universal concern.

In proportion to the importance of the criminal law ought also to be
the care and attention of the legislature in properly forming and enforcing

it. It should be founded upon principles that are permanent, uni-

[ *3 ] form, *and universal ; and always conformable to the dictates of

truth and justice, the feelings of humanity, and the indelible rights

of mankind : though it sometimes (provided there be no transgression of
these external boundaries) may be modified, narrowed, or enlarged, accord-

ing to the local or occasional necessities of the state which it is meant to

govern. And yet, either from a want of attention to these principles in

the first concoction of the laws, and adopting in their stead the impetuous
dictates of avarice, ambition, and revenge ; from retaining the discordant

political regulations, which successive conquerors or factions have esta-

blished, in the various revolutions of government ; from giving a lasting

efficacy to sanctions that were intended to be temporary, and made (as

lord Bacon expresses it) merely upon the spur of the occasion ; or from,

lastly, too hastily employing such means as are greatly disproportionate

to their end, in order to check the progress of some very prevalent offence :

from some, or from all, of these causes, it hath happened, that the crimi-

nal law is in every country of Europe more rude and imperfect than the

civil, I shall not here enter into any minute inquiries concerning the

local constitutions of other nations : the inhumanity and mistaken policy

of which have been sufficiently pointed out by ingenious writers of their

own (d). But even with us in England, where our crown law is with
justice supposed to be m.ore nearly advanced to perfection ; where crimes

are more accurately defined, and penalties less uncertain and

[ *4 ] arbitrary ; where all our accusations are public (2), and our *trials

in the face of the world ; where torture is unknown, and every
delinquent is judged by such of his equals, against w^hom he can form no
exception nor even a personal dislike ;—even here we shall occasionally

find room to remark some particulars that seem to want revision and
amendment. These have chiefly arisen from too scrupulous an adherence
to some rules of the ancient common law, when the reasons have ceased
upon which those rules were founded ; from not repealing such of the old

penal laws as are either obsolete or absurd ; and from too little care and

(c) Sir Michael Foster, pref. to rep. (d) Baron Montesquieu, marquis Bcccaria, &c.

(2) Some of the proceedings prior to an indictment must be, others inay be, private :
after

that period they are public.
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>ttention in franiin«( aiul passing new ones. The enacting of penalties,

to which a whole nation should be snhject, ouglit not to be left as a mat-
ter of inditfcrence to the passions or intcirests of a few, who npon tempo-
rary motives maj^ prefer or sjipport such a bill ; but be calmly and mature-
ly considered by persons who know what provisions the laws have already
made to remedy the mischief complained of, who can from experience
foresee the probable consequences of those which are now proposed, and
who will judge without passion or prejudice how adequate they are to

the evil. It is never usual in the house of peers even to read a private bill,

which may alTect the property of an individual, without first referring it

to some of the learned judges, and hearing their report thereon {e). And
surely equal precaution is necessary, when laws arc to be established^

which may affect the property, the liberty, and perhaps even the lives of
thousands. Had such a reference taken place, it is impossible that in the

eighteenth century it could ever have been made a capital crime, to break
down (however maliciously) the mound of a fishpond, whereby any fislj

shall escape ; or to cut down a cherry-tree in an orchard (/) (3). Were
even a committee appointed but once in an hundred years to revise the

criminal law, it could not have continued to this hour a felony, without
benefit of clergy, to be seen for one month in the company of persons
who call themselves, or are called, Eg}^'ptians {g) (4).

It is tnie, that these outrageous penalties, being seldom or never
inflicted, are hardly known to be law by the public : *but that ra- [

* 5 J
ther aggravates the mischief, by laying a snare for the unwary.
Yet they cannot but occur to the observation of any one, who hath under-
taken the task of examining the great outlines of the English law, and
tracing them up to their principles : and it is the duty of such a one to

hint them with decency to those, whose abilities and stations enable them
to apply the remedy. Having therefore premised this apology for some of
the ensuing remarks, which might otherwise seem to savour of arrogance,

I proceed now to consider (in the first place) the general nature of
critncs.

I. A crime, or misdemesnor, is an act committed, or omitted, in violation

of a public law, either forbidding or commanding it. This general defini-

tion comprehends both crimes and misdcmesnors ; which, properly speak-
ing, are mere synonymous terms ; though, in common usage, the word
" crimes" is made to denote such oflfenccs as are of a deeper and more*

atrocious dye ; while smaller faults, and omissions of less consequence, are

comprised under the gentler names of " misdemesnors" only (6), (6).

(r) See Book II. p. 335. (g) Stat. 5 Eliz. c. 20.

(/) Stat. 9 Geo. I. c. 22. 31 Geo. II. c. 42.

(3) The two Acts inflicting this severe pu- is repealed by I Geo. IV. c. 116.

nishmeni are repealed, as far as regards the (5) In the English law, misdemeanor is ge-
!. Tpfit of r\rrry. l>y 1 C^m. IV. r. r>t, «^ 1 and neruiiy used in contradistinction to/efony, and

V- ith misdemeanors comprehend all incuctable of-

..on fences which do not amount to felony; ai
:..-,: ...., .icd. perjury, battery, libels, conspiracies, attempts

And »ec slill more recant enactments with re- and solicitations to commit felonies, &c.
sped ti» these oflTencos, in 7 and 8 Geo. IV. c. (0) By the Revised Statutes of New-York,
30,

(f
l."), 19, and 20. post "" "*0 "felony," or "infamous crime," when used in

(4) The 5 Eliz. c. 20, \'. iiis a statute, includes every offence punishable
crime and its se^Tre pur • iled with death or ini})risoninent in a state pri.<ion l

by the 23 Geo. Ili c. 51. AUu liic 1 »^ 2 Ph. " crime," or " offence," includes every offcnco

6i M. c. 4, as far as it made it a capital f«lony punishable criminally. 2 R. S. 702. But by
for gypsies to rempin one mnntkj in England, the amendments to those statutes, the a<i>ec-

VoL. II. 50
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The distinction of public wrongs from private, of crimes and misdemes*
nors from civil injuries, seems principally to consist in this : that private

wrongs, or civil injuries, are an infringement or privation of the civil rights

which belong to individuals, considered merely as individuals : public

wrongs, or crimes and misdemesnors, are a breach and violation of the
public rights and duties, due to the whole community, considered as a com-
munity, in its social aggregate capacity. As if I detain a field from ano-
ther man, to which the law has given him a right, this is a civil injury,

and not a crime : for here only the right of an individual is concerned, and
it is immaterial to the public, which of us is in possession of the land : but

treason, murder, and robbery are properly ranked among crimes ; since, be-

sides the injury done to individuals, they strike at the very being of society,

which cannot possibly subsist where actions of this sort are suffered to es-

cape with impunity (7).

In all cases the crime includes an injury ; every public offence is also a
private wrong, and somewhat more ; it affects the individual, and

[ *6 ] it likewise affects the community. *Thus treason in imagining the

king's death involves in it conspiracy against an individual, which is

also a civil injury ; but, as this species of treason in its consequences prin-

cipally tends to the dissolution of government, and the destruction thereby

of the order and peace of society, this denominates it a crime of the high-

iives " felonious" and " criminal," and the ad-
verbs " feloniously" and " criminally," are made
synonymous. 3 R. S. App. p. 158.

(7) The distinction between public crimes
pnd private injuries seems entirely to be creat-

ed by positive law^s, and is referable only to

civil institutions. Every violation of a moral
law, or natural obligation, is an injuiy, for

which the offender ought to make retribution

to the individuals who immediately suffer from
it ; and it is also a crime for which he ought
to be punished to that extent, which would
deter both him and others from a repetition of
the offence. In positive laws those acts are
denominated injuries, for which the legisla-

ture has provided only retribution, or a com-
pensation in damages : but when from expe-
rience it is discovered that this is not sufficient

to restrain within moderate bounds certain
classes of injuries, it then becomes necessary
for the legislative power to raise them into

crimes, and to endeavour to repress them by
the terror of punishment, or the sword of the

public magistrate. The word crime has no
technical meaning in the law of England. It

seems, when it has a reference to positive law,
to comprehend those acts which subject the
offender to punishment. When the words high
crimes and misdemesnors are used in prosecu-
tions by impeachment, the words high crimes

have no definite signification, but are used
merely to give greater solemnity to the charge.
When the word crime is used with a reference
to moral law, it implies every deviation from
moral rectitude. Hence we say, it is a crime
to refuse the payment of a just debt ; it is a

crime wilfally to do an injury to another's per-

son or property without making him a satis-

faction. To destroy another's property wil-

fully, without making the owner a compensa-
tion, is, in all cases, a worse crime in reason
than theft ; because the individual deprived of
his property suffers precisely the same injury,

and the public loses the benefit of that proper-
ty, which contributes to the support of no one ^
and he, who does the injury, has not the temp-
tation of him who steals to supply his wants.
In the case of those actions which are only
civil injuries, and to which no legal punish-
ment is annexed, the law has supposed that

retribution will be sufficient to deter the com-
mission of them. But the wilful and malicious
destruction of another's property by fire, in

many cases, is punished with death ; so also

is the malicious killing and maiming of ano-
ther's cattle : yet these detestable and diabo-
lical acts were not crimes by the common law
of England; but experience discovered the
necessity of rendering them subject to public
and severe punishment. Yet to set fire to a
field of ripe standing corn is still only a pii-

vate injury, though this is an act which strikes

at the very being of society, but the legislature

have not yet found it necessary to repress it

by the terror of penal laws.f
The 9 Geo. I. c. 22, relating to killing and

maiming cattle, is repealed by 4 Geo. IV. c.

54, by which ihe punishment of that offence is

altered to transportation or imprisonment, and
the necessity of proving malice against the

owner is removed. See post 246.

t This has now been done. By 7 and 8 felony, and be liable to be transported for seven
Geo. IV. c. 30, (} 17, " if any person shall un- years, or to be imprisoned mot exceeding two
lawfully and maliciously set fire to any crop of years ; and, if a male, to be once, Jiwice, or
corn, grain, or palse, whether standing or cut thrice, publicly or privately whipped."
down, every such offender shall be guilty of
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rsi maKnitiulc. Murder is an injury to iho life of an individual ; but iho

law ol society considers principally the loss which the state sustains by be-

ing deprived of a member, and the pernicious example thereby set for

others to do the like. Kobbery may l)e considered in the same view : it is

an injury to private property ; but were that all, a civil satisfaction in da-

mages might atone for it: the public mischief is the tiling, for the prevention

of which our laws have made it a capital ofTence. In these gross and
atrocious injuries the private wrong is swallowed up in the public : we sel-

dom hear any mention made of satisfaction to the individual ; the satisfac-

tion to the community being so very great. And indeed, as the public

crime is not otherwise avenged than by forfeiture of life and property, it is

impossible afterwards to make any reparation for the private wrong : which
can only be had from the body or goods of the aggressor (8), (9). i3ut

there are crimes of an inferior nature, in which the public punishment is not

so severe, but it affords room for a private compensation also (10); and

herein the distinction of crimes from civil injuries is very apparent. For
instance ; in the case of battery, or beating another, the aggressor maybe
indicted for this at the suit of the king, for disturbing the public peace, and
be punished criminally by fine and imprisonment ; and the party beaten

may also have his private remedy by action of trespass for the injury which
he in particular sustains, and recover a civil satisfaction in damages (11).

So also, in case of a public nusance, as digging a ditch across a highway,
this is punishable by indictment, as a common offence to the whole king-

dom and all his majesty's subjects ; but if any individual sustains

any special *damage thereby, as laming his horse, breaking his [
*7

]

carriage, or the like, the offender may be compelled to make am-
ple satisfaction, as well for the private injury as for the public wrong (12).

Upon the whole we may observe, that in taking cognizance of all

wrongs, or unlawful acts, the law has a double view : viz. not only to re-

dress the party injured, by either restoring to him his right, if possible ; or

by giving him an equivalent ; the manner of doing which was the object

of our inquiries in the preceding book of these Commentaries ; but also

to secure to the public the benefit of society, by preventing or punishing

(8) The civil right to sue for the injury the other property. Any person injured by a felo-

pnrty has received in a case of felony is not in ny for which the olTendet is committed to the
-'•ntral merged or destroyed, but only *ttspe/ui- state prison, can recover damages in a suit

''{ until he has performed his duty to society, against the trustees of the felon's estate. (Id.

by an endeavour to bring the offender to jus- 700.)
txce : and after the party on whom suspicioa (10) See 6 East, 158.

was fixed has been convicted or acquitted, (11) The court of Common Pleas will not
without collusion, the prosecutor may support comj)el a party who has proceeded both bv in-

an action for the same cause as that on which dictment and action for the same assault, to
thecri:" ' fution was founded. Styles, make his election upon which he will rely.
346.

'
Rep. T. Hardw. 350. 17 Jones v. Clay, 1 Bos. & Pul. 191; and,

Vei«. .': :on rnn be brought, or bill though it was formerly held, that in general,
ion to a felony, until if the party moved for a criminal information,
\ tried for the oficnce, he must abandon any action, that doctrine
\crtion has been made seems to have been broken in upon by a very

to briii^ iiitn lo juslice. Sec further on thi» recent case in the court of King's Bench,
point, ante, 3 book, 119. note. Caddy v. Barlow, 1 Man. & Ryl. 275, where

(9) In New-York, stn'.-
- -. ...y jj^ ^^^ it was held in an action by A. fu'' ' ioua

possession of any officer • timed to prosecution by C. of an indict: A.
thrn-.vnf^rnn hi«! paying ' ^ mcurrcd and B., and that a rule for a cr: ma-
i ">. at any tu-it within six tion obtained by A., and made absolute, was

•nviction of the offender, or no bar to the action. See also the note to that
i -tion. If not claimed in that case. Id. 278.
tune, 11 IS applied to the use of the poor. (2 R. (12) 6 East, 158. See cases o{ :i. ti.uis,

S. 746, 747.) If in possession of any other ante, 3 book 220, note,
person, it may be claimed the same aa any
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every breach and violation of those laws, which the sovereign power haa
thought proper to establish for the government and tranquillity of the

whole. What those breaches are, and how prevented or punished, are to

be considered in the present book.

II. The nature of crimes and misdemesnors in general being thus ascer-

tained and distinguished, I proceed, in the next place, to consider the gene-

ral nature of punishments : which are evils or inconveniences consequent

upon crimes and misdemesnors ; being devised, denounced, and inflicted by
human laws, in consequence of disobedience or misbehaviour in those, to

regulate whose conduct such laws were respectively made. And herein

we will briefly consider the power, the end, and the measure of human
punishment.

1. As to the power of human punishment, or the right of the temporal

legislator to inflict discretionary penalties for crimes and misdemesnors (h).

It is clear, that the right of punishing crimes against the law of nature,

as murder and the like, is in a state of mere nature vested in every indivi-

dual. For it must be vested in somebody ; otherwise the laws of nature

would be vain and fruitless, if none were empowered to put them in exe-

cution : and if that power is vested in any one, it must also be

[ *8 ] vested in all mankind ; *since all are by nature equal. Whereof
the first murderer Cain was so sensible, that we find him (i) ex-

pressing his apprehensions, that lohoever should find him would slay him.

In a state of society this right is transferred from individuals to the sove-

reign power ; whereby men are prevented from being judges in their own
causes, which is one of the evils that civil government was intended to

remedy. Whatever power therefore individuals had of punishing offences

against the law of nature, that is now vested in the magistrate alone
;

who bears the sword of justice by the consent of the whole community.
And to this precedent natural power of individuals must be referred that

right, which some have argued to belong to ev^ry state (though, in fact,

never exercised by any,) of punishing not only their own subjects, but

also foreign ambassadors, even with death itself ; in case they have of-

fended, not indeed against the municipal laws of the country, but against

the divine laws of nature, and become liable thereby to forfeit their lives

for their guilt {k).

As to offences merely against the laws of society, which are only mala
prohihita, and not mala in se; the temporal magistrate is also empowered
to inflict coercive penalties for such transgressions : and this by the con-

sent of individuals ; who, in forming societies, did either tacitly or express-

ly invest the sovereign power with the right of making laws, and of en-

forcing obedience to them when made, by exercising, upon their non-

observance, severities adequate to the evil. The lawfulness therefore of

punishing such criminals is founded upon this principle, that the law by
which they suffer was made by their own consent ; it is a part of the ori'

ginal contract into which they entered, when first they engaged in society ;

it was calculated for, and has long contributed to, their own security.

This right therefore, being thus conferred by universal consent, gives to

the state exactly the same power, and no more, over all its members, as

each individual member had naturally over himself or others,

[ *9 ] Which has *occasioned some to doubt, how far a human le^

(A) See Grotius, de j. h. ^ p. I. 2, c. 20. Puifen- (t) Gen. iv. 14.

4orf. L. of Nat. & N. b. 8, c. 3. {k) See book I. p. 254-
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pislature oujjlit to inllict capital punishments for positive offences; of-

ienccs against the muuicipal law only, and not against the law of na-

ture : since no individual has, naturally, a power of inflicting death upon
himself or othors for actions in themselves indifferent. With regard to

oflences mala in sc, capital punishments are in some instances inflicted by
the immediate command of God himself to all mankind ; as in the case of

murder, by the precept delivered to Noah, their common ancestor and re-

presentative, " whoso sheddeth man's blood, by man shall his blood be
shed (/)." In other instances they are inflicted after the example of the

Creator, in his positive code of laws for the regulation of the Jewish re-

public: as in the case of the crime against nature. But they are some-
times inflicted without such express warrant or example, at the will and
discretion of the human legislature ; as for forgery, for theft, and some-
times for offences of a lighter kind. Of these we are principally to speak

;

as these crimes are, none of them, offences against natural, but only

against social rights ; not even theft itself, unless it be accompanied with

violence to one's house or person : all others being an infringement of that

right of property, which, as we have formerly seen (wi), owes its origin

not to the law of nature, but merely to civil society (13).

The practice of inflicting capital pimishments, for offences of hun\^
institution, is thus justified by that great and good man, sir Matthew
Hale (n) :

" When offences grow enormous, frequent, and dangerous to

a kingdom or state, destructive or highly pernicious to civil societies, and
to the great insecurity and danger of the kingdom or its inhabitants, se-

vere punishment and even death itself is necessary to be annexed to laws
in many cases by the prudence of lawgivers." It is therefore the enormity,

or dangerous tendency, of the crime that alone can warrant any
earthly legislature in putting him to death that commits it. *It [ *10 ]

is not its frequency only, or the difficulty of otherwise preventing

it, that will excuse our attempting to prevent it by a wanton effusion of

human blood. For, though the end of punishment is to deter men from
offending, it never can follow them thence, that it is lawful to deter them
at any rate and by any means ; since there may be unlawful methods of

enforcing obedience even to the justest laws. Every humane legislator

will be therefore extremely cautious of establishing laws that inflict the

penalty of death, especially for slight offences, or such as are merely posi-

tive. He will expect a better reason for his so doing, than that loose one
which generally is given ; that it is found by former experience that no
lighter penalty will be effectual. For is it found upon farther experience^
that capital punishments are more effectual? Was the vast territory of
all the Russias worse regulated under the late empress Elizabeth, than
under her more sanguinary predecessors ? Is it now, under Catherine II.

less civilized, less social, less secure ? And yet we are assured, that nei-

ther of these illustrious princesses have, throughout their whole adminis-

(/) Gen. ix. 8. (n) 1 Hal. P. C. 13.

(m) Bookll.c. 1.

(13) It is strange that the learned Judge's If theft be not a violation of the law of nature
concl\xaion, viz. that theft a»el/ is not an offence and reason, it would follow that there is no

, /..;., -':(! not lead him to sus- moral turpitude in dishonesty. "Nnnigitur
position, that the right magis est contra naturam morbus aut cgestas
ni not to the law of na- aut quid hujusmodi quam detractio aut appe-

turr, bill iiur'ly to cud society, vihich. he has titio alieni."—Cic. Thou ahalt not steal, \%

also advanced in a former book, (2 book, p. 11.) certainly one of the first precepts bt>th of na-

and whii'h I have thprp orpsumsd to rontrovf-rt. ture ana religion.
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tration, inflicted the penalty of death : and the latter has, upon full pursua-

sion of its being useless, nay even pernicious, given orders for abolishing it

entirely throughout her extensive dominions (o). But indeed, were capi-

tal punishments proved by experience to be a sure and effectual remedy,
that would not prove the necessity (upon which the justice and propriety

depend) of inflicting them upon all occasions when other expedients fail.

I fear this reasoning would extend a great deal too far. For instance, the

damage done to our public roads by loaded waggons is universally allow-

ed, and many laws have been made to prevent it ; none of which have
hitherto proved effectual. But it does not therefore follow that it would be

just for the legislature to inflict death upon every obstinate carrier, who
defeats or eludes the provision of former statutes. Where the evil to be

prevented is not adequate to the violence of the preventive, a sovereign

that thinks seriously can never justify such a law to the dictates

[ *11 ] of *conscience and humanity. To shed the blood of our fellow-

creatures is a matter that requires the greatest deliberation and the

fullest conviction of our own authority: for life is the immediate gift of

God to man; which neither he can resign, nor can it be taken from him,

unless by the command or permission of him who gave it ; either express-

ly revealed, or collected from the laws of nature or society by clear and
indisputable demonstration.

I would not be understood to deny the right of the legislature in any
country to enforce its own laws by the death of the transgressor, though

persons of some abilities have doubted it ; but only to suggest a few hints

for the consideration of such as are, or may hereafter become, legislators.

When a question arises, whether death may be lawfully inflicted for this

or that transgression, the wisdom of the laws must decide it; and to this

public judgment or decision all private judgments must submit; else there

is an end of the first principle of all society and government. The guilt

of blood, if any, must lie at their doors, who misinterpret the extent of

their warrant; and not at the doors of the subject, who is bound to receive

the interpretations that are given by the sovereign power.

2. As to the end or final cause of human punishments. This is not by
way of atonement or expiation for the crime committed ; for that must be

left to the just determination of the Supreme Being: but as a precaution

against future ofl'ences of the same kind. This is effected three ways

:

either by the amendment of the offender himself; for which purpose all

corporal punishments, fines, and temporary exile or imprisonment are in-

flicted : or, by deterring others by the dread of his example from off'ending

in the like way, '^ut poena (as Tully (p) expresses it) ad paucos, metus ad

omnes, perveniat ;" which gives rise to all ignominious punish-

[ *12 ] ments, and to such executions ofjustice as are open and public : *or,

lastly, by depriving the party injuring of the power to do future

mischief; which is effected by either putting him to death, or condemning
him to perpetual confinement, slavery, or exile. The same one end, of

preventing future crimes, is endeavoured to be answered by each of these

three species of punishment. The public gains equal security, whether

the offended himself be amended by wholesome correction, or whether he

be disabled from doing any farther harm : and if the penalty fails of both

these effects, as it may do, still the terror of his example remains as a warn-

(o) Grand instructions for framing a new code {p) Pro Cluentio, 46.

of laws for tlje Russian empire, t) 210.
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o other citizens. The metViocl howeverof infli(tin{Tj)iniishment ought
- ys to be proportionetl to the particular purpose it is meant to serve,

uuti by no means to exceed it: therefore the pains of death, and perpetual

disability by exile, slavery, or imprisonment, ought never to be inflicted, but

when the offender appears incorrigible : whicli may be collected either from
a repetition of minuter olFcnces ; or from the perpetration of some one crime
of deep malignity, which of itself demonstrates a disposition without hope
or probability of amendment : and in such cases it would be cruelty to the

public to defer the punishment of such a criminal, till he had an opportu-
nity of repeating perhaps the worst of villanics.

3. As to the measure of human punishments. P'rom what has been ob-
served in the former articles we may collect, that the quantity of punish-
ment can never be absolutely determined by any standing invariable rule ;

but it must be left to the arbitration of the legislature to inflict such penal-
ties as are warranted by the laws of nature and society, and such as ap-

pear to be the best calculated to answer the end of precaution against fu-

ture ofTences.

Hence it will be evident, that what some have so highly extolled for its

equity, the lex talionis, or law of retaliation, can never be in all cases an
adequate or permanent rule of punishment. In some cases indeed it seems
to be dictated by natural reason ; as in the case of conspiracies to do an in-

jury, or false accusations of the innocent : to which we may add
that law of the Jews and Egyptians, mentioned by *Josephus and [ *13 ]
Diodorus Siculus, that whoever without sufficient cause was
found with any mortal poison in his custody, should himself be obliged to

take it. But, in general, the difference of persons, place, time, provocation,

or other circumstances, may enhance or mitigate the ofTence ; and in such
cases retaliation can never be a proper measure of justice. If a nobleman
strikes a peasant, all mankind will see, that if a court of justice awards a
return of the blow, it is more than a just compensation. On the other
hand, retaliation may, sometimes, be too easy a sentence ; as, if a man
maliciously should put out the remaining eye of him who had lost one be-
fore, it is too slight a punishment for the maimer to lose only one of his : and
therefore the law of the Locrians, which demanded an eye for an eye, was
in this instance judiciously altered by decreeing, in imitation of Solon's
laws {q), that he who struck out the eye of a one-eyed man, should lose

both his own in return. Besides, there are very many crimes, that will in

no shape admit of these penalties, without manifest absurdity and wicked-
ness. Theft cannot be punished by theft, defamation by defamation, forge-

ry by forgery, adultery by adultery, and the like. And we may add, that

those instances, wherein retaliation appears to be used, even by the divine
authority, do not really proceed upon the rule of exact retribution, by doing
to the criminal the same hurt he has done to his neighbour, and no more

;

but this correspondence between the crime and punishment is barely a con-
sequence from .some other principle. Death is ordered to be punished with
de.ith

; not because one is equivalent to the other, for that would be expi-
ation, and not punishment. Nor is death always an equivalent for death :

the execution of a needy decrepit assassin is a poor satisfaction for the

murder of a nobleman in the bloom of his youth, and full enjoyment of his

friends, his honours, and his fortune (14). But the reason upon which

(9) PoU. Ant. h. 1, c. 2«.

(14) Is it possible that the commentator meant to flalier an audience of the sons uf no-
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this sentence is grounded seems to be, that this is the highest

[ *14
]

penahy that man can inflict, *and tends most to the security of

mankind ; by removing one murderer from the earth, and setting

a dreadful example to deter others : so that even this grand instance pro-

ceeds upon other principles than those of retaliation. And truly, if any
measure of punishment is to be taken from the damage sustained by the

sufferer, the punishment ought rather to exceed than equal the injury

:

since it seems contrary to reason and equity, that the guilty (if convicted)

should suffer no more than the innocent has done before him ; espi^cially as

the suffering of the innocent is past and irrevocable, that of the guilty is fu-

ture, contingent, and liable to be escaped or evaded. With regard indeed

to crimes that are incomplete, which consist merely in the intention, and
are not yet carried into act, as conspiracies and the like ; the innocent has

a chance to frustrate or avoid the villany as the conspirator has also a

chance to escape his punishment : and this may be one reason why the

hx talionis is more proper to be inflicted, if at all, for crimes that consist in

intention, than for such as are carried into act. It seems indeed consonant

to natural reason, and has therefore been adopted as a maxim by several

theoretical writers (r), that the punishment due to the crime of which one

falsely accuses another, should be inflicted on the perjured informer.

Accordingly, when it was once attempted to introduce into England the

laAV of retaliation, it was intended as a punishment for such only as pre-

ferred malicious accusations against others ; it being enacted by statute 37

Edw. III. ch. 18. that such as preferred any suggestions to the king's great

council should put in sureties of taliation ; that is, to incur the same pain

that the other should have had, in case the suggestion were found untrue.

But, after one year's experience, this punishment of taliation was rejected^

and imprisonment adopted in its stead [s).

But though from what has been said it appears, that there

[ *15 ] cannot be any regular or determinate method of rating the *quan-

tity of punishments for crimes, by any one uniform rule ; but they

must be referred to the will and discretion of the legislative power : yet

there are some general principles, drawn from the nature and the circum-

stances of the crime, that may be of some assistance in allotting it an
adequate punishment.

As, first, with regard to the object of it : for the greater and more exalted

the object of an injury is, the more care should be taken to prevent that in-

jury, and of course under this aggravation the punishment should be more
severe. Therefore treason in conspiring the king's death is by the English

law punished with greater rigour than even actually killing any private

subject. And yet, generally, a design to transgress is not so flagrant an
enormity as the actual completion of that design. For evil, the nearer we
approach it, is the more disagreeable and shocking : so that it requires

more obstinacy in wickedness to perpetrate an unlawful action, than barely

to entertain the thought of it : and it is an encouragement to repentance

and remorse, even till the last stage of any crime, that it never is too late to

retract; and that if a man stops even here, it is better for him than if he

proceeds : for which reason an attempt to rob, to ravish, or to kill, is far

(r) Beccar. c. 15. {s) Stat. 38 Edw. III. c. 9.

blemen by intimating that it was a less crinie every sound moralist there can be no differ-

to kill a poor old man, than to kill a nobleman ence.
even in the bloom of vouth? In the eve of
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Uss penal than tlic acliml robbery, rape, or miirdor. Hut in the case of a
trt^asoiiable conspiracy, the object whereof is tlic king's majesty, the bare
intention will deserve ihn highest degree of severity ; not because the in-

tention is equivalent to the act itself: but because the greatest rigour is no
more than adcqutite to a treasonable purpose of the heart, and there is no
greater loft to inllict upon the actual execution itself.

Again : the violence of passion, or temptation, may sometimes alleviate
a crime ; as theft, in case of hunger, is far more worthy of compassion than
when committed through avarice, or to supply one in luxurious excesses.
'I'o kill a man upon sudden and violent resentment, is less penal than upon
cool deliberate malice. The age, education, and character of the
offender : the repetition (or otherwise) *of the offence ; the time, [ *16 ]
the place, the company wherein it was committed ; all these, and
a thousand other incidents, may aggravate or extenuate the crime (t).

Farther : as punishments are chiefly intended for the prevention of fu-

ture crimes, it is but reasonable that among crimes of different natures
those should be most severely punished, which are the most destructive of
the public safety and happiness (m) ; and, among crimes of an equal ma-
lignity, those which a man has the most frequent and easy opportunities of
committing, which cannot be so easily guarded against as others, and
which therefore the offender has the strongest inducement to commit ; ac-

cording to what Cicero observes (y), "ca sunt animadvertenda peccatamaximey
quae difficiUime praecavcntUr .'"^ Hence it is, that for a servant to rob his mas-
ter is in more cases capital, than for a stranger : if a servant kills his

master, it is a species of treason (15) ; in another it is only murder: to steal

a handkerchief, or other trifle of above the value of twelve pence, privately

from one's person, is made capital (16) ; but to carry off a load of com from
an open field, though of fifty times greate»" value, is punished with transpor-

tation only. And, in the island of Man, this rule was formerly carried so far,

that to take away an horse or an ox was there no felony, but a trespass,

because of the difficulty in that little territory to conceal them or carry them
off: but to steal a pig or a fowl, which is easily done, was a capital misde-

mesnor, and the offender was punished with death (u-).

Lastly : as a conclusion to the whole, we may observe that punish-

ments of unreasonable severity, especially when indiscriminately inflicted,

have less effect in preventing crimes, and amending the manners of a peo-

ple, than such as are more merciful in general, yet properly inter-

mixed with due *distinctions of severity. It is the sentiment of [*17 ]

~" " iliencs (in his oratfon against .strangers as well as citizens; and that in thotem-
- up the aggravations of the in- pie, whitlicr the duty ot my office called m«."
( (J. " I was abused," says ye, («) Bcccar. c. 6.

• Dv my «m-m>, iii cold blood, out of rnalice, not (v) pro Sexto Roscio, 40.

by heat of wine, m the inominf, publicly, before («c) 4 Inst. 285.

(1 5 i

! law. Hy 9 Geo. IV. c. 29,
(J
6, which onacts, " that if any person shall

31,
<v

i 111. St. 5,0.2, respect- .steal any chattel, money, or valuable security
i>' ' . Liiacted, "that every of- fiom the person of another, or sh&Il assault

re the commencement of ttat any other person with intent to rob him, or
ixMmted to pntit treason, shall shall with menaces or by force demand any

' - ' - ' ' ' tiropertyof any other person with intent to

1 he same, he shall be guilty of felony, and
to !.p tran.sport('d for life, or for not less

I (I .iiiii piiiu^h- vears, or to be imprisoned for not

les in murder." our years ; and, if a male, to Ihj

<Lr ! :
I • 105. 5 Bum'.i <•

, or thrice, publicly or privately

J. last edit. 551
; iH>i>t 75, 203. whipped."

(16) This is altered by 7 and 8 0«o. IV. c.

Vol. II. 51
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an ingenious writer, who seems to have well studied the springs of fnf-

man action {x), that crimes are more effectually prevented by the <rer-

tainty, than by the severity, of punishment. For the excessive severity of

laws (says Montesquieu) (y) hinders their execution : when the punish-

ment surpasses all measure, the public will frequently out of humanity

prefer impunity to it. Thus also the statute 1 Mar. st. I.e. 1 . recites in its

preamble, "that the state of every king consists more assuredly in the lov«

of the subject towards their prince, than in the dread of laws made with

rigorous pains ; and that laws made for the preservation of the common-
wealth without great penalties are more often obeyed and kept, than laws

made with extreme punishments." Happy had it been for the nation, if

the subsequent practice of that deluded princess in matters of religion, had
been correspondent to these sentiments of herself and parliament, in mat-

ters of state and government ! We may further obsen^e that sanguinary

laws are a bad symptom of the distemper of any state, or at least of its:

weak constitution. The laws of the Roman kings, and the twelve tables

©C the decemviri, were full of cruel punishments : the Porcian law, which

exempted all citizens from sentence of death, silently abrogated them alL

In this period the republic flourished : under the emperors severe punish-

ments were revived ; and then the empire fell (17).

It is moreover absurd and impolitic to apply the same punishment to

crimes of different malignity. A multitude of sanguinary laws (besides the

doubt that may be entertained concerning the right of making them) da
likewise prove a manifest defect either in the wisdom of the legislative, or

the strength of the executive power. It is a kind of quackery in go-

vernment, and argues a want of solid skill, to apply the same universal re-

medy, the ultimuni supplicium, to every case of difficulty. It is, it must
be owned, much easier ta extirpate than to amend mankind : yet

[ *18 ] *that magistrate must be esteemed both a weak and a cruel sur-

geon, who cuts off every limb, which through ignorance or in-

dolence he will not attempt to cure. It has been therefore ingeniously pro-

posed [z), that in every state a scale of crimes should be formed, with a cor-

responding scale of punishments, descending from the greatest to the least z

but, if that be too romantic an idea, yet at least a wise legislator will mark

{x) Beccar. c. 7. iz) Beccar. c. 6.

(y) Sp. L. b, 6, c. 13.

(.17) The most admirable and excellent sta- parliament (the time so requiring), in a more*

tute ever passed by the English legislature is calm and quiet reign of another prince by the
the 1 Edw. VI, c. 12. In the preamble it like authority and parliament taken away,"
states, in a beautiful and simple strain of elo- &c. It therefore repeals every statute which
quence, that " Nothing is more godly, more has created any treason since the 25 Edw. III.

sure, more to be wished and desired betwixt a st. 5. c. 2. It repeals "all and every act of
prince, the supreme head and ruler, and the parliament concerning doetrine or matters of
subjects whose governor and head he is, than religion." It repeals every lelony created by
on the prince's part great clemency and indul- the legislature, during the preceding long and
gency, and rather too much forgiveness and cruel reign of Henry VIIL It repeals the sta-

remission of his royal power and just punish- tute 31 Hen. VIIL "that proclamations made
men t, than exact severity and justice to be by the king's highness, by the advice of his ho-
shewed ; and on the subjects' behalf, that they nourable council, should be made and kept
should obey rather for love, and for the nece5- as though they were made by authority of
sity and love of a king and prince, than for parliament." It repeals also the extraordina-
fear of his strait and severe laws. But as in ry statute de bigamis, 4 Edw. I. st. 3. c. 5,

tempest or winter one course and garment is which enacted, that if any man married a wi-
convenient, in calm or warm weather a more dow, or married a second wife after the death
liberal case or lighter garment both may and of the first, he should be deprived of the bene-
ought to be followed and used ; so we have fit of clergy, if he was convicted of any cler*

seen divers strait and sore laws made in one gyable felony whatever.
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the principal divisions, ami not assiRn penalties of tho first degree to offences

of an inferior rank. Where men see no (Hslinction made in the nature and
gratlations of punishment, the generality will be led to conclude there
is no distinction in the guilt. 'J'hus in France tho punishment of robbery,
cither with or without murder, is the same (a) : hence fl is, that though per-
haps they are therefore subject to fewer robberies, yet they never rob but
they also murder (18). In China, murderers are cut to pieces, and robbers
not : hence in that country they never murder on the highway, though
they often rob. And in England, besides the additional terrors of a speedy
execution, and a subsequent exposure or dissection, robbers have a hope
of transportation, which seldom is extended to murderers. This has the

same effect here as in China ; in preventing frequent assassinaton and
slaughter.

Yet, though in this instance we may glory in the wisdom of the En-
glish law, we shall find it more difficult to justify the frecjfuency of capital

punishment to be found therein ; inflicted (perhaps inattentively) by a mul-
titude of successive independent statutes, upon crimes very different in

their natures. It is a melancholy truth, that among the variety of ac-

tions which men are daily liable to commit, no less than a hundred and six-

ty have been declared by act of parliament (b) to be felonies without bene-
fit of clergy ; or, in other words, to be worthy of instant death (IW). So
dreadful a list, instead of diminishing, increases the number of of-

fenders. •The injured through compassion, will often forbear to [ *19 ]

prosecute
; juries, through compassion, will sometimes forget

their oatlis, and either acquit the guilty or mitigate the nature of the of-

fence : and judges, through compassion, will respite one half of the con-

victs, and recommend them to the royal mercy. Among so many chances

of escaping, the needy and hardened offender overlooks the multitude

that suffer : he boldly engages in some desperate attempt, to relieve his

wants or supply his vices : and, if unexpectedly the hand of justice over-

takes him, he deems himself peculiarly unfortunate, in falling at last a sa-

crifice to those laws, which long impimity has taught him to contemn.

CHAPTER IL

OF THE PERSONS CAPABLE OF COMMITTING
CRIMES.

Having, in the preceding chapter, considered in general the nature of

crimes and punishments, we are led next, in the order of our distribution,

(a) Sp. L. b. 6, c. 18. lony), and the acts which have since been made.

(*) See RufThead's index to the statutes (tit. Fe-

(18) This is not now the law of France. (19) Many of these rigorous Acts, through

By the prewnt Criminal Code, founded on the well ascertained policy and humanit>' of

the Code Napoleon, robhor>' withoit murder the legislature, have lately been rppealed. and

has ceased to )>e a cap - And the milHer punishments have boon '

rssult mentioned by t judge has Throughout the United ^ 'Uy

cea«ed also; nothing i~ iiimon now the criminal code has been a ^ -real

than instance* of robbenea without murder, attention, and has been much amcUoraici.

in France.
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to inquife what persons are, or are not, capable of committing crimes ; or,

which is all one, who are exempted from the censures of the law upon the

commission of those acts, which in other persons would be severely punishr

ed. In the process of which inquiry, we must have recourse to particular

and special exceptions : for the general i-ule is, that no person shall be ex-

cused from punishment for disobedience to the laws of his country, ex-

cepting such as are expressly defined and exempted by the laws them-

selves.

All the several pleas and excuses, which protect the committer of a for-

bidden act from the punishment which is otherwise annexed thereto, may
be reduced to this single consideration, the want or defect of will. An
involuntary act, as it has no claim to merit, so neither can it induce any

guilt : the concurrence of the will, when it has its choice either to

[ *21 ] do or to avoid the fact in question, being the only thing *that ren-

ders human actions either praiseworthy or culpable. Indeed, to

make a complete crime cognizable by human laws, there must be both a

will and an act. For though, in foro conscientiae, a fixed design or will

to do an unlawful act is almost as heinous as the commission of it, yet, as

no temporal tribunal can search the heart, or fathom the intentions of the

mind, otherwise than as they are demonstrated by outward actions, it there-

fore cannot punish for what it cannot know. For which reason in all

temporal jurisdictions an overt act, or some open evidence of an intended

crime, is necessary in order to demonstrate the depravity of the will, be-

fore the man is liable to punishment. And, as a vicious will, without a

vicious act is no civil crime, so, on the other hand, an unwarrantable act

without a vicious will is no crime at all. So that to constitute a crime

against human laws, there must be, first, a vicious will ; and, secondly, an

unlawful act consequent upon such vicious will.

Now there are three cases, in which the will does not join with the

act : 1. Where there is a defect of understanding. For where there is no
discernment, there is no choice ; and v/here there is no choice, there can

be no act of the will, which is nothing else but a determination of one's

choice to do or to abstain from a particular action : he, therefore, that has
no understanding, can have no will to guide his conduct. 2. Where there

is understanding and will sufficient, residing in the party ; but not called

forth and exerted at the time of the action done ; which is the case of all

offences committed by chance or ignorance. Here the will sits neuter ; and
neither concurs with the act, nor disagrees to it. 3. Where the action is

constrained by some outward force and violence. Here the will counter-

acts the deed ; and is so far from concurring with, that it loaths and dis-

agrees to, what the man is obliged to perform. It will be the business of
the present chapter briefly to consider all the several species of defect in

•will, as they fall under some one or other of these general heads : as in-

fancy, idiocy, lunacy, and intoxication, which fall under the first

[ *22 ] class ; misfortune, and ignorance, which *may be referred to the
second ; and compulsion or necessity, which may property rank in

the third.

I. First, we will consider the case of infancy, or nonage ; which is a de-
fect of the understanding. Infants, under the age of discretion, ought not to

be punished by any criminal prosecution whatever (a). What the age of

discretion is, in various nations, is matter of some variety. The civil law

(a) 1 Hawk. P. C. 2.



ri l;i,l( VV HONGS. 15

tlistinjuiished ilio a^' ot' minors, or tho.so under twcnty-fivo years old, into

ihreo stairs: infant la, from the birtli till seven yours ol mrc
;
pueritia, from

seven to fourteen; and pnbt.rtas^ I'rom fourteen upwards. The period of

putritia, or ehildhood, was again subdivided into two equal parts : from

seven to ten and an half wns aetas itifantiae proxima; from ten and an half

to fourteen was aetas puhcrtati proxima. JJuring the first stage of infancy,

and the next half stage of childhood, infantiae proxima^ they were not pu-

nishable for any crime {b). During the other half stage of childhood,

approaching to puberty, from ten and an half to fourteen, they were in-

deed punishable, if found to be doli capaccs, or capable of mischief: but

with many mitigations, and not with the utmost rigour of the law (c).

Diu-ing the last stage (at the age of puberty, and afterwards), minors
were liable to be punished, as well capitally, as otherwise.

The law of England does in some cases privilege an infant, under the

age of twenty-one, as to common misdemesnors, so as to escape fine, im-

prisonment, and the like : and particularly in cases of omission, as not

repairing a bridge, or a highway, and other similar offences {d) ; for, not

having the command of his fortune till twenty-one, he wants the capacity

to do those things which the law requires. But where there is any noto-

rious breach of the peace, a riot, battery, or the like (which infants, when
full grown, are at least as liable as others to commit), for these an
infant, above *the age of fourteen, is equally liable to suffer, as a [ *23 ]

person of the full age of twenty-one.
With regard to capital crimes, the law is still more minute and circum-

spect ; distinguishing with greater nicety the several degrees of age and
discretion. By the ancient Saxon law, the age of twelve years was esta-

blished for the age of possible discretion, when first the understanding

might open(e); and from thence till the offender was fourteen, it was
aetas pubertati jrroxima, in which he might or might not be guilty of a

crime, according to his natural capacity or incapacity. This was the du-

bious stage of discretion : but, under twelve it was held that he could not

be guilty in will, neither after fourteen could he be supposed innocent, of

any capital crime which he in fact committed. But by the law, as it now
stands, and has stood at least ever since the time of Edward the Third,

the capacity of doing ill, or contracting guilt, is not so much measured by
years and days, as by the strength of the delinquent's understanding and
judgment. For one lad of eleven years old may have as much cunning
as another of fourteen; and in these cases our maxim is, that "ma/iVta

supplet aetatem.^^ Under seven years of age indeed an infant cannot be
guilty of felony (/) ; for then a felonious discretion is almost an impossi-

bility in nature : but at eight years old he may be guilty of felony {g).

Also, under fourteen, though an infant shall be primd facie adjudged to be
doli incapax ; yet if it appear to the court and jury, that he was doli capax,

and could discern between good and evil, he may be convicted and suffer

death. Thus a girl of thirteen has been burnt for killing her mistress

:

and one boy of ten, and another of nine years old, who had killed their

companions, have been sentenced to death, and he of ten years actually

hanged ; because it appeared upon their trials, that the one hid himself,

and the other hid the body he had killed, which hiding manifested
a consciousness of guilt, and a discretion *to discern between [ ^24 ]

(i) rmt. 3. 20. 10. (e) LL. AtheUtan. Wilk. 65.
(c) Ff. 2«. 5. 14. 50. 17. 1 1 1. 47. 2. 2J. (/ ) Mir. c. 4, U6. 1 Hal. P. C. 27.
(J) 1 Hal. P. C. 20, 21 , 22. (^) Dall. Just, c 147.
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good and evil {g). And there was an instance in the last century where
a boy of eight years old was tried at Abingdon for firing two barns ; and,

it appearing that he had malice, revenge, and cunning, he was found
guilty, condemned, and hanged accordingly (h). Thus also, in very mo-
dern times, a boy often years old was convicted on his own confession of

murdering his bedfellow, there appearing in his whole behaviour plain

tokens of a mischievous discretion ; and, as the sparing this boy merely on
account of his tender years might be of dangerous consequence to the

public by propagating a notion that children might commit such atrocious

crimes with impunity, it was unanimously agreed by all the judges that

he was a proper subject of capital punishment {i). But, in all such cases,

the evidence of that malice which is to supply age, ought to be strong

and clear beyond all doubt and contradiction (1), (2).

11. The second case of a deficiency in will, which excuses from the

guilt of crhnes, arises also from a defective or vitiated understanding, viz.

in an idiot or a lunatic. For the rule of law as to the latter, which may
easily be adapted also to the former, is, that,

"-
furiosus furore solum puni-

tury In criminal cases therefore idiots and lunatics are not chargeable

for their own acts, if committed when under these capacities : no, not

even for treason itself {k) (3). Also, if a man in his sound memory com-
mits a capital offence, and before arraignment for it, he becomes mad, he
ought not to be arraigned for it ; because he is not able to plead to it with
that advice and caution that he ought. And if, after he has pleaded, the

prisoner becomes mad, he shall not be tried : for how can he make his de-

fence? If, after he be tried and found guilty, he loses his senses before

judgment, judgment shall not be pronounced ; and if, after judgment, he

ig) 1 Hal. P. C. 26, 27. (i) Foster, 72.

(A) Emlyn on 1 Hal. P. C. 25. (A) 3 Irfst. 6.

(1) By 2 R. S. 701. Any person under of a man that will exempt him from justice,

sixteen years of age convicted of any felony, and the punishment of the law. When a man
instead of being sentenced to imprisonment is guilty of a great offence, it must be very
in a State Prison may be sent to the house plain and clear before he is allowed such an
of refuge for the reformation of juvenile de- exemption on the ground of lunacy ; therefore,

linqucnts in the city of New-York. it is not something unaccountable in a man's
(2) Where an act is made felony or treason, actions, that points him out to be such a mad-

it extends as well to infants, if above the age man as is to be exempted from punishment,
of fourteen, as to others, see Co. Lit. 247. It must be a man that is totally deprived of
Hal. Hist. P. C. 21, 22; and this appears by his understanding and memory ; one who doth
several acts of parliament, as by 1 Jac. I. eh. not know what he is doing any more than an
11, of felony for marrying two wives, where infant, or a wild beast ; it is only such a one
there is a special exception of marriages be- who is never the object of punishment. 16
low the age of consent ; which in females is How. St. Tr. 764. If there be a total want of
twelve and males fourteen : so that if the mar- reason, it will acquit the prisoner ; if there be
riage were above the age of consent, though an absolute temporary want of it, when the
within the age of twenty-one years, it is not offence was committed, it will acquit the pri-

exempted from the penalty. See Bing. on soner ; but if there be only a partial degree
Inf. 99. 100. So, by the 21 Hen. VIII. c. 7, of insanity, mixed with a partial degree of
concerning felony, by servants that embezzle reason, not a full and complete use of reason
their masters' goods delivered to them, there (as Lord Hale carefully and emphatically ex-

is a special proviso that it shall not extend to presses himself), by a competent use of it, suf-

servants under the age of eighteen, who cer- ficient to have restrained those passions which
tainly would have been within the penalty, if produce the crime ; if there be thought and
above the age of fourteen, though under eigh- design, a faculty to distinguish the nature of
teen years, unless thus excluded by a special actions, to discern the difference between
proviso. Hale Hist. P. C. 22. So, the 12 Ann. moral good and evil, then upon the fact of the

c. 7, for punishing robberies in dwelling- offence proved, the judgment of the law must
houses excepts apprentices under the age of take place. Per Yorke, Solicitor Gen. in

fifteen, who shall rob their masters, from the Lord Ferrer's case, 19 How. St. Tr. 947, 8,

act. et per Lawrence, J., 3 Burn J. 24. ed. 312, 3.

(3) It is not every frantic and idle humour
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becomes of nonsane memory, execution shall he st;iy<^(l : for pcra<lventurc,

says the humanity of the English law, had tho prisoner been of

Bounii memory, ho might have alleged •something in stay of judg- [ ^25
]

monl or execution (/) (4). Indeed, in the bloody reign of Henry
the EigJith, a statute was made (m), which enacted, that if a person, be-

ing compos mentis, shoidd commit high treason, and after fall into madness,
he might be tried in his absence, and should sufl'er death, as if he were of

perfect memory. But this savage and inhuman law was repealed by the

statute 1 & 2 Ph. & M. c. 10. For, as is observed by sir Edward ('oke (n),

" the execution of an offender is for example, nt poena ad paucos, metus ad
omncs perveniat : but so it is not when a madman is executed ; but should

be a miserable spectacle, both against law, and of extreme inhumanity
and cruelty, and can be no example to others." But if there be any doubt,

whether the party be compos or not, this shall be tried by a jury (5). Aiul

if he be so found, a total idiocy, or absolute insanity, excuses from the

guilt, and of course from the punishment, of any criminal action commit-
ted under such deprivation of the senses : but, if a lunatic hath lucid in-

tervals of understanding, he shall answer for what he does in those inter-

vals as if he had no deficiency (o). Yet in the case of absolute madmen,
as they are not answerable for their actions, they should not be permitted

the liberty of acting unless under proper control ; and, in particular, they
ought not to be suffered to go loose, to the terror of the king^s subjects.

It was the doctrine of our ancient law, that persons deprived of their rea-

son might be conhned till they recovered their senses (/?), without waiting

for the formo of a commission or other special authority from the crown :

(Z) 1 Hal. p. C. 34. (0) 1 Hal. P. C. 31.

(m) 33 H. VIII. c. 20. (i>) Bro. Abr. t. Corone, 101.

(») 3 Inst. 6.

(4) See accordingly, 2 R. S. 697, 698 : and and, if they should recover before the time of
for the mode of trying the question of in- their imprisonment shall have expired, they
sanity after sentence, see id. 658. may be remanded to prisoa ; so, if their im-

(5) The most of the previous Acts are now prisonment shall have expired, they are to be
repealed by 9 Geo. IV. c. 40, which enacts, in discharged.

section 36, Th.it justices at their petty ses- By section 56, the visitors of county a.sy-

sions, held next aiter the loth day of August lums are directe<l to prepare annual reports of
in every year, shall call upon llie overseers to the patients confined therein, and to furnish
make returns of insane persons, under a pe- the Secretary of State, and the Clerk to the
nalty of 16^. for neglect. Commissioners, under 9 Geo. IV. c. 41, with

Section 38 authorizes the justices of the a copy,
peace to call upon the overseers to bring any Vide also 9 Geo. IV. c. 41, intituled "An
poor perstjn deemed to be insane before two Act to regulate the Care and Treatment of
ju.'<tirrs, who, upon due examination, may Insane Persons in England ;" which, by sec-
car • V to be sent to the lunatic asy- tion 2l,makes it amindemeanour inthe keeper
In 1 house, and make an order for or other superintendant of any licensed house
hi> ,t no person to be removed, un- concealing any insane person from the inspec-
less under a justice's order, or, when cured, tion of the commissioners or visitors,

overseers are to deliver to the keeper a certi- An idiot, or person born deaf and dumb, or
ficate of examination. any one wlio is non compos at the time, cannot
By section 44, persons wandering about, be an approver. H. r. C. 282, ^ 5, vol. 2.

deemed to be insane, though not chargeable. But, if he who wants discretion, commit a
two justices may make an order for mainte- trespass against the person or possession of
nance, as in cases of persons actually charge- another, he .shall be compelled in a civil action
abif. If the estate ol the party .shall Im; suffi- to eivc satisfaction for the damage. Id. vol. 1

erseers may recover their expences and 3,
(J

5. 3 Bac. Abr. 131. So he who in-
vites a madman to commit murder, or other

1.^ .-.'Ction 55, persons convicted of any of- crime, is a principal offender, and as much
fence becoming insane whxlst under impriion- punishable as if he had done it himself. Id.

ment, may be removed by an order of the 4, 6 7. 1 Hale, 647.
SecreUry of State to any county asylum

; See also 10 Geo. IV. c. 18.

t As to Uic form and titent of such orders, sec Jicx v. Mauidcn, 2 M. and E.
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and'how, by the vagrant, acts {q), a metliod is chalked out for iniprisonfngy

chaining, and sending them to their proper homes (7).

III. Thirdly; as to artificial, voluntarily contracted madness, by JrMnA;en-

ness or intoxication, which, depriving men of their reason, puts them in a

temporary frenzy ; our law looks upon this as an aggravation of

[ *26 ] the offence, rather *than as an excuse for any criminal misbe-

haviour. A drunkard, says sir Edward Coke {r), who is volun-

tarncs daemon, hath no privilege thereby ; but what hurt or ill soever he
doth, his drunkenness doth aggravate it : nam omne crimen cbrietas, et in-

cendit, et detegit. It hath been observed, that the real use of strong li-

quors, and the abuse of th-em by drinking to excess, depend much upon
the temperature of the climate in which we live. The same indulgence,

which may be necessary to make the blood move in Norway, would make
gn Italian mad. A German therefore, says the president Montesquieu {s),

drinks through custom, founded upon constitutional necessity ; a Spaniard

drinks through choice, or out of the mere Avantonness of luxury : and
drunkenness, he sdds, ought to be more severely punished, where it makes
men mischievous and mad, as in Spain and Italy, than where it only ren-

ders them stupid and heavy, as in Germany and more northern countries.

And accordingly, in the warm climate of Greece, a law of Pittacus en-

acted, " that he who committed a crime when drunk, should receive a

double punishment;" one for the crime itself, and the other for the ebriety

which prompted him to commit it [t). The Roman law indeed made'

great allowances for this vice: ''per vinum delapsis capitalis poena remit-

titur (w)." But the law of England, considering how easy it is to coun-

terfeit this excuse, and how weak an excuse it is (though real), will not

suffer any man thus to privilege one crime by another [id).

IV. A. fourth deficiency of will, is where a man commits an unlawful

act by misfortune or chance, and not by design. Plere the will observes a

total neutrality, and does not co-operate with the deed ; which therefore

wants one main ingredient of a crime. Of this, when it affects the life of

another, we shall find more occasion to speak hereafter ; at pre-

[ *21 ] sent only observing, that if any accidental mischief *happens to

follow from the performance of a lawful act, the party stands ex-'

cused from all guilt : but if a man be doing any thing unlauful, and a

consequence ensues which he did not foresee or intend, as the death of a

man or the like, his want of foresight shall be no excuse ; for, being guilty

of one offence, in doing antecedently what is in itself unlawful, he is

criminally guilty of whatever consequence may follow the first misbeha-

viour {x) (8).

(fl) 17 Geo. II. c. 5. («) Ff. 49. 16. 6.

(r) 1 Inst. 247. (w) Plowd. 19.

(s) Sp. L. b. 14, c. 10. {x) 1 Ilal. P. C. 39.

it) Puff. L. of N. b. 8, c. 3.

(7) See 1 R. S. 634. P. C. 475.

(8) But a very important distinction is made A person commiuing or attempting a tres-

in such cases, viz. whether the unlawful act pass, or other injury to private rights or pro-

is also in its original nature wrong and mis- perty, and while so doing involuntarily killing

chievous, for a person is not answerable for another, is guilty of manslaughter in the third

the accidental consequences, though fatal, of degree, and punishable with imprisonment for

an act, which is merely a malum prohibitum ; not more than four nor less than two years ; (2

as where any unfortunate accident happens R. S. g61J : if the killing were by ore actually

from an unqualified person being in pursuit of committing felony, it seems to be murder. (Id.

game, he is amenable only to the same extent 657).

as a man duly qualified. Fost. 259. 2 Hal.
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V. Fifthly ; ignorance or mistake is another defect of will ; when a
man, intouiling to do a lawful act, docs that which is unlawful. For here
the deed and the will acting separately, there is not that conjunction he-
iwccn them, whicli is necessary to form a criminal act. But this must bo
an ignorance or mistake of fact, and not an error in point of law. A.-^ if a
man, intending to kill a thief or housebreaker in his own house, by mis-
lake kills one of his own family, this is no criminal action (y) : but if a
man tliinks he has a right to kill a person 'excommunicated or outlawed,
wherever he meets liim, and does so ; tliis is wilful murder. For a mis-
take in point of law, which every person of discretion not only may, but is

bound and presumed to know, is in criminal cases no] sort of defence.

Ignorantia juris, quod quisque tcnetur scire, ncminem cxcusat, is as weU the

maxim of our own law [z), as it was of the Roman (a) (9).

VI. A sixth species of defect of will is that arising from compulsion

and inevitable necessity. These are a constraint upon the will, whereby
a man is urged to do that which his judgment disapproves ; and which,
It is to be presumed, his will (if left to itself) would reject. As punish-

ments are therefore only inflicted for the abuse of that free will, which God
has given to man, it is highly just and equitable that a man should be
excused for those acts which are done through unavoidable force and com-
pulsion. -

*1. Of this nature, in the first place, is the obligation of c«t;i/ [ *28
]

subjection, whereby the inferior is constrained by the superior to

act contrary to what his own reason and inclination would suggest : as

when a legislator establishes iniquity by a law, and commands the subject

to do an act contrary to religion or sound morality. How far this excuse
will be admitted in foro con^cientiae, or whether the inferior in this case ia

not bound to obey the divine, rather than the human law, it is not my
business to decide ; though the question, I believe, among the casuists,

will hardly bear a doubt. But, however that may be, obedience to the

laws in being is imdoubtedly a sufficient extenuation of civil guilt before

the municipal tribunal. The sheriff, who burnt Latimer and Ridley, in the

bigoted days of queen Mary, was not liable to punishment from Elizabeth,

for executing so horrid an oiiSce ; being justified by the commands of that

magistracy, which endeavoured to restore superstition under the holy au-

spices of its merciless sister, persecution.

(y) Cro. Car. 538. (a) Ff. 22. 6. 9.

(») Plowd. 343.

(9) "Ignorance of the law, whieh every man biti, part 2, sect. 2, art. 3. In Vernon s case,

IS bound to know, excuses no man." It may be Mich. 20 lien. VII. fo. 2, pi. 4, the defendiinta

a ground for pardon. Rex v. Bailey, R. and R. justified taking away the plaintiff's wife, on
C C. 1. The rule is borrowed from the civil the ground that they were accompanying her
law, (D. lib. 22, tit. 6,) without, however, to Westminster, to sue for a divorce in easd
adoptinE with it those e<j' lifications of her conscionco. I

'

''>thcplea.
by which tike rule was oi i i.ipanied, that the dofcndan'

-

iken her
some of which it may 1>< ite. " Ju- to the ordinary or

•

. but the
rit ignortmtia nan i ^ax nilentibus, nlna was held good, ''J>>/ i had not

I). 22, 0,7; or, knowledge of the law as • divorce
a* it isexorenedL^ -ucntators, " /u- should be sued." And si . .:! . \s case, 2
rU error, mM de dmmmo evUando affitur, non no- Co. Rep. 4 ; Doctor and Student, book 2, cap.
cet : ubi de Utaro eaptanda, nocet : error facti 46, 47 ; Eichhom v. Le Maitre, 2 Wills. 368.

netUro c<uu nceeL** " Mawriinu 25 annia jus To prevent the ignorance of a recent act
ignornre permiasum est: ^md et m fotmini* in from injurine a party, the act does not take
quihttsdnm CTttrix jrroptrr trxw rHilrmitatemdi- effect m New- York till twenty days after it

' t. Mad juris is passed, unless there l>e a «i>ecial provision

. 9. And to lh»- coutrar>. 1 R. S. 157,"^ 12.

t' / • '-ctio ituL-

VOL. 11. V2
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As to persons in private relations ; the principal case, where constrain!

of a superior is allowed as an excuse for criminal misconduct, is with re-

gard to the matrimonial sdbjection of the wife to her husband ; for nei-

ther a son nor a servant are excused for the commission of any crime,
whether capital or otherwise, by the command or coercion of the parent

or master {b) ; though in some cases the command or authority of the

husband, either expressed or implied, will privilege the wife from punish-
ment, even for capital offences. And therefore if a woman commit theft,

burglary, or other civil offences against the laws of society, by the coer-

cion of her husband ; or even in his company, which the law construes a
coercion ; she is not guilty of any crime ; being considered as acting by
compulsion and not of her own will (c) (10). Which doctrine is at least

a thousand years old in this kingdom, being to be found among the

[ *29 ] laws of king *Ina, the West Saxon (d). And it appears that

among the northern nations on the continent, this privilege ex-

tended to any woman transgressing in concert with a man, and to any
servant that committed a joint offence with a freeman ; the male or free-

man only was punished, the female or slave dismissed : '^procul duhio quod
alterum lihertas, alterum necessitas impelleret (e)." But (besides that in our
law, which is a stranger to slavery, no impunity is given to servants, who
are as much free agents as their masters) even with regard to wives this

rule admits of an exception in crimes that are mala in se, and prohibited

by the law of nature, as murder and the like (11) : not only because these
are of a deeper dye, but also, since in a state of nature no one is in sub-
jection to another, it would be unreasonable to screen an offender from the
punishment due to natural crimes, by the refinements and subordinations
of civil society. In treason also (the highest crime which a member of
society can, as such, be guilty of), no plea of coverture shall excuse the
wife ; no presumption of the husband's coercion shall extenuate her
guilt (f) : as well because of the odiousness and dangerous consequences
of the crime itself, as because the husband, having broken through the
most sacred tie of social community by rebellion against the state, has no
right to that obedience from a wife, which he himself as a subject has for-

gotten to pay. In inferior misdemesnors also we may remark another
exception ; that a wife may be indicted and set in the pillory with her hus-
band, for keeping a brothel ; for this is an offence touching the domestic
economy or government of the house, in which the wife has a principal
share ; and is also such an offence as the law presumes to be generally
conducted by the intrigues of the female sex (g) (12). And in all cases,

(b) 1 Hawk. P. C. 3.

(c) 1 Hal. P. C. 45.

(d) cap. 67,

(c) Stiemh. de jure Sueon. I. 2, c.4.

(/) 1 Hal. P. C. 47.

{g) 1 Hawk. P. C. 2. 3.

(10) The husband, however, must be pre-
sent when the offance is committed, or the
presumption of coercion by him does not arise.

Rex y. Morris, R. and R. C. C. 270. The
wife is not treated as an accessary to a felony
for receiving her husband who has been guilty
of it, though, on the contrary, it appears the
husband would be for receiving his wife. H.
P. C. vol. 1, (J 10, 1 Hale, 44. And if an of-
fence be committed by the wife alone, without
the husband's concurrence, she may be pu-
nished by way of indictment, without him. Id.
and see Moor, 813.

(11) The law seems to protect the wife in
all felonies committed by her in company with
her husband, except murder and manslaugh-
ter. Hal. P. C. 47.

(12) In all misdemeanors it appears that the
wife may be found guilty with the husband.
It is said, the reason why she was excused in
burglary, larceny, &c. was because she could
not tell what property the husband might claim
in the goods. 10 Mod. 63. &, 335. But the

better reason seems to be, that by the ancient
law the husband had the benefit of the clergy,

if he cpuld read, but in no case could women
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'uliere the wife oflentls alono, without the company or coercion of ker hus-

band, she is|rosponsiblc for her oflcnce, as much a« any feme-sole.

•2. Another species of compulsion or necessity is what our law [ •SO ]

calls duress ner rninas (h) ; or threats and menaces, which induce a

fear of death or other bodily harm, and which take away for that reason

the guilt of many crimes and misdemesnors ; at least before the human
tribunal. But then that fear which compels a man to do an unwarrant-

able action, ought to be just and well-grounded ; such ^'qui cadcre possit in

virum constantem^ non timidumet mcticulosum,^^ as Bracton expresses it (»"),

in the words of the civil law {k). Therefore, in time of war or rebellion, a
man may be justified in doing many treasonable acts by compidsion of the

enemy or rebels, which would admit of no excuse in the timeofpeace(/)(13).
This however seems only, or at least principally to hold as to positive

crimes, so created by the laws of society ; and which therefore society

may excuse ; but not as to natural otfences so declared by the law of God,
wherein human magistrates are only the executioners of divine punish-

ment. And therefore though a man be violently assaulted, and hath no
other possible means of escaping death, but by killing an innocent person

;

this fear and force shall not acquit him of murder ; for he ought rather to

die himself, than escape by the murder of an innocent (m). But in such
a case he is permitted to kill the assailant ; for there the law of nature,

and self-defence, its primary canon, have made him his own protector.

3. There is a third species of necessity, which may be distinguished

from the actual compulsion of external force or fear ; being the result of

reason and reflection, which act upon and constrain a man's will, and
oblige him to do an action, which without such obligation would be crimi-

nal. And that is, when a man has his choice of two evils set before

him, and, being under the necessity of choosing one, he chooses the

*least pernicious of the two. Here the will cannot be said freely [ *31
]

to exert itself, being rather passive than active ; or, if active, it is

rather in rejecting the greater evil than in choosing the less. Of this sort

is that necessity, where a man by the commandment of the law is bound
to arrest another for any capital ofTence, or to disperse a riot, and resistance

is made to his authority : it is here justifiable and even necessary to beat,

to wound, or perhaps to kill the offenders, rather than permit the murderer

to escape, or the riot to continue (14). For the preservation of the peace of

the kingdom, and the apprehending of notorious malefactors, are of the

utmost consequence to the public ; and therefore excuse the felony, which
the killing would otherwise amount to (n).

4. There is yet another case of necessity, which has occasioned great spe-

culation among the writers upon general law ; viz. whether a man in ex-

Ik) See Book I. p. Ml. (I) 1 Hal. P. C. 50.

<») ia./. 16. (m) IHal. P. C.51.

(*) jy. 4. «. 8 A fl. (n) 1 Hal. P. C. 53.

have that benefit ; it -would therefore hare The only force that doth excuse, is a force

been an odioun proceeding to have executed upon the person, and present fear of death

;

the wife, and to have dismissed the husband and this force and fear must continue all the

with a slight punishment : to avoid this, it wa« time the party remains with the rebels. It is

thought l>etter that in such cases she should incumbent upon men, who make force their

be altogether acquitted; but this reason did defence, to shew an actual force, and that they

not apply to misdemeanor*. joined pro timore mortis, et recetstrunt qtiam citd

(13) The fear of having houses burnt, or poluerunt. Fost. 14. 216.
goods spoiled, is no excuse in the •ye of the (14) See 2 R. S. 660.

kw, for joijung and marthing with rebels.
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treme want of food or cloathing may justify stealing either, to relieve his

present necessities ? And this both Grotius {o) and PufTendorf (p), together

with many other of the foreign jurists, hold in the affirmative ; maintaining

by many ingenious, humane, and plausible reasons, that in such cases the

community of goods by a kind of tacit confession of society is revived.

And some even of our own lawyers have held the same (9), though it

seems to be an unwarranted doctrine, borrowed from the notions of some
civilians : at least it is now antiquated, the law of England admitting no
such excuse at present (r). And this its doctrine is agreeable not only to

the sentiments of many of the wisest ancients, particularly Cicero (s), who
holds that **suum cuique incommodumferendum est, potius quam de alterius

commodis detrahendum ," but also to the Jewish law, as certified by king

Solomon himself {t) : "if a thief steal to satisfy his soul when he

[ *32 ] is hungry, he shall restore *seven-fold, and shall give all the sub-

stance of his house :" which was the ordinary punishment for theft

in that kingdom. And this is founded upon the highest reason : for men's
properties would be under a strange insecurity, if liable to be invaded ac-

cording to the wants of others, of v/hich wants no man can possibly be an
adequate judge, but the party himself who pleads them. In this country

especially, there would be a peculiar impropriety in admitting so dubious an
excuse : for by our laws such suflScient provision is made for the poor by
the power of the civil magistrate, that it is impossible that the most needy
stranger should ever be reduced to the necessity of thieving to support na^

ture. This case of a stranger is, by the way, the strongest instance put

by baron Puflfendorf, and whereon he builds his principal arguments

:

which, however they may hold upon the continent, where the parsimo-

nious industry of the natives orders every one to work or starve, yet must
lose all their weight and efficacy in England, where charity is reduced to

a system, and interwoven in our very constitution. Therefore our laws
ought by no means to be taxed with being unmerciful for denying this prir

vilege to the necessitous ; especially when we consider, that the king, on
the representation of his ministers of justice, hath a power to soften the
law, and to extend mercy in cases of peculiar hardship. An advantage
which is wanting in many states, particularly those which are democrati-
cal ; and these have in its stead introduced and adopted, in the body of the
law itself, a multitude of circumstances tending to alleviate its rigour.

But the founders of our constitution thought it better to vest in the crown
the power of pardoning particular objects of compassion, than to counte-
nance and establish theft by one general undistinguishing law.

VII. To these several cases, in which the incapacity of *committing
crimes arises from a deficiency of the will, we may add one more, in which

the law supposes an incapacity of doing wrong, from the excels

[ *33 ] lence and perfection of the *person ; which extend as well to the
will as to the other qualities of his mind. I mean the case of the

king ; who, by virtue of his royal prerogative, is not under the coercive
power of the law (v) ; which will not suppose him capable of committing a
folly, much less a crime (15). We are therefore, out of reverence and decen-

(0) de jure b. 4- p. I. 2. c. 2. (5) de off. I. 3. c. 5.

(p) L. of Nat. and N. 1. 2. c. 6. (t) Prov. vi. 30.

(g) Britton. c. 10. Mirr. c. 4. ^ 16. (v) 1 Hal. P. C. 44.
(r) 1 Hal. P. C. 54.

(15)

Jai».' . • . 'II

In the U. S, the highest officer has no such exempli
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< y, to forbear any idle inqiiirios, of what would be the consequence if the

king wore to act thus and thus: since the law deems so liighly of his wis-

dom and virtue, as not even 'o presume it possible for him to do any thing

inconsistent with his station and dignity ; and therefore has made no pro-

vision to remedy such a ^icvanco. But of this suflicient was said iu a

former volume {it), to which I must refer the reader.

CHAPTER III.

OF PRINCIPALS AND ACCESSARIES (1).

It having been shewn in the preceding chapter what persons are, or arc

not, upon account of their situation and circumstances, capable of com-
mitting crimes, we are next to make a few remarks on the different de-

grees of guilt among persons that are capable of offending ; viz. as pri7i-

cipal, and as accessary.

I. A man may be prijicipal in an offence in two degrees. A principal,

in the first degree, is he that is the actor, or absolute perpetrator of the

crime ; and, in the second degree, he is who is present, aiding, and abet-

ting the fact to bo done (a). Vlhioh. presence need not always be an actual

immediate standing by, within sight or hearing of the fact ; but there may
be also a constructive presence, as when one commits a robbery or murder,

and another keeps watch or guard at some convenient distance {h) (2).

(m) Book I. ch.7. pag. 244.

(a) 1 Hal. P. C. 615.

(i) Foster. 350.

(1) See in general, 1 Chitty Crim. L. 255
to 275. 3 ed. id. iiidex, tit. Accessaries, and
lit. Principals.

(2) Where a person stood outside a house,

to receive gooas which a confederate was
stealing within it, he was held a principal, 1

Ry. 6i M. C. C. 96 ; and in the case of pri-

vately stealing in a shop, if several are acting

together, some in the shop and some out of it,

and the property is stolen by the hands of one
of those who are in the shop, those who are

outside are equally guilty as principals, Russ.

& R. C. C. 343 ; and if several combine to

forge an instrument, and each executes by
hiafcelf a distinct part of the forgery, and they
are not togutlier when the in.strument is com-
jilotod, they are nevertheless all guilty as

pnnripals. Ru.ss. & R. C. C. 446. But
•w h( re a man incites a guilty agent to commit
muriler, and he is ncitner actually nor con-
st nir.tively present, the i)erpetralor is the prin-
ri;iil felon, and the former only an accessary

I. fore the fact, 1 H.ilu, 4.35! 3 Inst. 49.
!'• rsons not present nnr sufTicicntly near to

give as.sistaac«, arc not principals. Ru.S8. 6c

R. C. C. 363. 421.

Mere prenencs is not sufficient to oonstitutc

the party a principal, without he aids, assists,

ami abets. Thus if two are fightbi^ and a
third comes by and looks on, hut assists nei-

ther, he is not guilty if homicide ensue, 1

Hale, 489. 2 Hawk. c. 29. s. 10 ; but if seve-

ral come with intent to do mischief, though
only one does it, all the rest are principals m
the second degree. 1 Hale, 440. 2 Hawk. c.

29. s. 8. So, if one present command another

to kill a third, both the agent and contriver are

Silty. Id. ; and see 1 Hale, 442, 3, 4. 2
awk. c. 29. 9. 8. In a late singular ca.se it

was held, that if a man encourage a woman
to murder herself, and is present abetting her
while she does so, such person is guilty of
murder as a principal; and that if two en-
courage each other to murder themselves to-

gether, and one does so, but the other fails in

the attempt upon himself, he is a principal in

the murder of the other ; but if it be uncertain

whether the deceased really killed herself, or

whether she came to her death by accident be-

fore the moment when she meant to destroy

herself, it will not be murder in tfither. Rusi.
& R. C. C. 523.

Besides presence, and aiding and abetting

the principal, there must be a parti€ipation in

thefelonious design, or at least the offence must
be within the compass of the original inten-

tion, to constitute a principal in the second
degree. Thus, if a master assaults ajiother

with malice prepense, and the servant being

ignorant of his master's mali^ant design,

takes part with him, the servant is not an abet-

tor of murder but maij^Uughter only. Se« I
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And this rule hath also other exceptions : for, in case of murder by poi-

soning, a man may be a principal felon by preparing and laying the poison,
or pursuading another to drink it (c) who is ignorant of its poisonous qua-
lity {d), or giving it to him for that purpose ; and yet not administer it him-
self, nor be present when the very deed of poisoning is committed (e).

And the same reasoning will hold, with regard to other murders
£ *35 ] committed in the absence *of the murderer, by means which he

had prepared beforehand, and which probably could not fail of
their mischievous effect. As by laying a trap or pitfall for another, where-
by he is killed : letting out a wild beast, with an intent to do mischief, or
inciting a madman to commit murder, so that death thereupon ensues ; in

every of these cases the party offending is guilty of murder as a principal,

in the first degree. For he cannot be called an accessary, that necessarily

pre-supposing a principal : and the poison, the pitfall, the beast, or the
madman, cannot be held principals, being only the instruments of death.

A-s therefore he must be certainly guilty either as principal or accessary,

and cannot be so as accessary, it follows that he must be guilty as princi-

pal, and if principal, then in the first degree ; for there is no other crimi-

nal, much less a superior in the guilt, whom he could aid, abet, or

assist (/).
II. An accessary is he who is not the chief actor in the offence, nor pre-

sent at its performance, but is someway concerned therein, either Je/bre or

after the fact committed. In considering the nature of which degree of
guilt, we will, first, examine,what offences admit of accessaries, and what
not : secondly, who may be an accessary before the fact : thirdly, who
may be an accessary after it : and, lastly, how accessaries, considered
merely as such, and distinct from principals, are to be treated.

1. And, first, as to what offences admit of accessaries, and what not.

In high treason there are no accessaries, but all are principals : the same
acts, that make a man accessary in felony, making him a principal in high
treason, upon account of the heinousness of the crime (g). Besides it is

to be considered, that the bare intent to commit treason is many times ac-

tual treason : as imagining the death of the king, or conspiring to take
away his crown. And, as no one can advise and abet such a crime with-

out an intention to have it done, there can be no accessaries before

[ *36 ] the fact; since the *very advice and abetment amount to principal

treason. But this will not hold in the inferior species of high
treason, which do not amount to the legal idea of compassing the death of
the king, queen, or prince. For in those no advice to commit them, unless

the thing be actually performed, will make a man a principal traitor (A),

(«) Kel. 52.

id) Foster, 349.

(«) 3 Inst. 138.

(/) 1 Hal. P. C. 617. 2 Haw. P. G. 315.

ig) 3 Inst. 138. 1 Hal. P. C. 613.
(A) Foster. 342.

Hale, 446. Russ. &, R. C. C. 99. And in
order to render persons liable as principals in
the second degree, the killing or other act
must be in pursuance of some original unlaw-
ful purpose, and not collateral to it. 1 East
P. C. 258.

The punishment of principals in the second
degree, is in general the same as principals
in the first degree. 1 Leach, 64. 4 Burr.
2076. But where the act is necessarily per-
sonal, as in stealing privately from the person,
he whose hand took the property can atone be

guilty, under the statute, and aiders and abet-
ters are only principals in a simple larceny.
1 Hale, 529. So on an indictment on the sta-
tute against stabbing, only the party who ac-
tually stabs is ousted of clergy. 1 Jac. I, c,

8. 1 East, P. C. 348. 450. 1 Hale> 468.
Principals, in the second degree, may be

arraigned and tried, before the principal in the
first degree has been outlawed or found guilty.

1 Hale, 437. 4 Burr. 2076. 2 Hale, 223. 9
Co. 67.
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In petit treason, murdor, and felonies with or without benefit of clergy (3)^

there may be accessaries : except only in those oifences, which by judg-

ment of law are sudden and unpremeditated, as manslaughter and the

like ; which therefore cannot have any accessaries befure the fact (t). So
too in petit larceny, and in all crimes under the degree of felony, there are

no accessaries either before or aftrr the fact ; but all persons concerned

therein, if guilty at all, are principals (A) : the same rule holding with re-

gard to the highest and lowest offences, though upon different reasons.

In treason all are -p^'vaciYt^iXs, propter odium delicti ; in trespass all are prin-

cipals, because the law, quw. dc minimis non curat, does not descend to dis-

tinguish the different shades of guilt in petty misdemesnors. It is a maxim,
that accessorius sequitur naturam sui principalis {I) : and therefore an acces-

sary cannot be guilty of a higher crime than his principal ; being only

punished as a partaker of his guilt. So that if a servant instigates a

stranger to kill his master, this being murder in the stranger as principal,

of course the servant is accessary only to the crime of murder ; though,

had he been present and assisting, he would have been guilty as principal

of petit treason, and the stranger of murder [m).

2. As to the second point, who may be an accessary 6^rc the fact ; sir

Matthew Hale [n) defines him to be one, who being absent at the time of

the crime committed, doth yet procure, counsel, or command another to

commit a crime. Herein absence is necessary to make him an accessary

:

for if such procurer, or the like, be present, he is guilty of the

crime as principal. If A then advises B to kill another, and *B [ *37 ]

does it in the absence of A, now B is principal, and A is accessa-

ry in the murder. And this holds, even though the party killed be not in

rerum naturd at the time of the advice given. As if A, the reputed father,

advises B, the mother of a bastard child, unborn, to strangle it when born,

and she does so ; A is accessary to this murder (o). And it is also set-

tled (/?), that whoever procureth a felony to be committed, thought it be by
the intervention of a third person, is an accessary before the fact. It is

likewise a rule, that he who in anywise commands or counsels another to

commit an unlawful act, is accessary to all that ensues upon that unlaw-
ful act ; but is not accessary to any act distinct from the other. As if A
commands B to beat C, and B beats him so that he dies ; B is guilty of

murder as principal, and A as accessary (4). But if A commands B to

bum C's house ; and he, in so doing, commits a robbery ; now A, though
accessary to the burning, is not accessary to the robbery, for that is a thing

of a distinct and unconsequential nature (q) (5). But if the felony com-

(0 1 Hal. p. C. 615. (n) 1 Hal. P. C. 616.
(*) Ibid. 613. (0) Dyer, 186.
(/) 3 Inst. 139. («) Foster, 125.
(w) 5 Hawk P. C. 315. (q) i Hal. P. C. 617.

(3) This seems to apply merely to felonies, plexion, and not on a different object than that
where, by the law, judgment of death ought to which the agent was instigated. Thus if
r'^-.r-Tlarly to ensue, 1 Hale, 618. 1 Bum, 5. A. command.s B. to bum a certain house with

^ ' rime of petit treason is now abolished, which he i.s well acquaint* d, and he burns an-
>. < inte 16, note (\5). other, or to steal a certain horse, and he steals

19 ^% "'*'**"" " also abolished in New-York, a different one, A. will not be liable to be in-

/!i\ T^i!^^'^ I. J
dieted as accessary to the crimes committed,

(4) This must be understood to have refer- because B. acting in contradiction to the com-
enr- to a case where the command is to beat niands of A., and that knowingly, it is on hia
uoUntly. 1 Hale, 442, 3, and 4. 1 East, P. part a mere ineffectual temptation, and the
^^foi, 8, and 9. Kel. 109, 117. See note 8. specific crime he planned was never coroplet-
P-

fj- ^ . , ,
ed. Plowd. 475. Hawk. B. 2, c. 29,

<f
18.

(5) The crime mu»t be of the aame com- 1 Hale, 617. Com. Dig. Justices, T. 1 Fost. 3eO.
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mitted b€! the same in substance with that which is commanded, and onljf

varying in some circumstantial matters ; as if, upon a command to poison
Titius, he is stabbed or shot, and dies : the commander is still accessary to

the murder, for the substance of the thing commanded was the death of
Titius, and the manner of its execution is a mere collateral circum-
stance (r).

3. An accessary after the fact maybe, where a person, knowing a felo-

ny to have been committed, receives, relieves, comforts, or assists the

felon {s). Therefore to make an accessary ex post facto, it is in the first

place requisite that he knows of the felony committed {t) (6). In the

next place he must receive, relieve, comfort, or assist him. And generally,

any assistance whatever given to a felon, to hinder his being apprehended,

tried, or suffering punishment, makes the assistor an accessary.

[ *38 ] As furnishing him with a horse to escape his *pursuers, money
or victuals to support him, a house or other shelter to conceal him,

or open force and violence to rescue or protect him [u). So likewise to

convey instruments to a felon to enable him to break gaol, or to bribe the

gaoler to let him escape, makes a man accessary to the felony. But
to relieve a felon in gaol with clothes or other necessaries, is no offence

;

for the crime imputalDle to this species of accessary is the hinderance of

public justice, by assisting the felon to escape the vengeance of the law [v).

To buy or receive stolen goods, knowing them to be stolen, falls under
none of these descriptions ; it was therefore at common law a mere mis-

demesnor, and made not the receiver accessary to th© theft, because he re-

ceived the goods only, and not the felon {to) : but now by the statutes 5

Ann. c. 31. and 4 Geo. I. c. 11. (7) all such receivers are made accessaries

(where the principal felony admits of accessaries) {x), and may be tran-

sported for fourteen years ; and, in the case of receiving linen goods stolen

from the bleaching-grounds, are by statute 18 Geo. II. c. 27. declared

felons without benefit of clergy (8). In France such receivers are punish-

ed with death : and the Gothic constitutions distinguished also three sorts

of thieves, " u?uim qui consilium darct, alterum. qui contractaret, tertium qui re-

ceptaret ct occuleret ; pari pocnac singulos obnoxios (y)."

The felony must be complete at the time of the assistance given; else

it makes not the assistant an accessary. As if one wounds another mor-

tally, and after the wound given, but before death ensues, a person assists

or receives the delinquent : this does not make him accessary to the homi-

cide ; for, till death ensues, there is no felony committed {z). But so strict

620.(r) 2 Hawk. P. C. 316.

(s) IHal.P. C. 618.

(0 2 Hawk. P. C. 319.

(K) Ibid. P. C. 317, 318.

(V) 1 Hal. P. C. 620, 621

(10) 1 Hal. P. C.
(x) Foster, 73.

ly) Stiernhook tie jure Goih. I. 3. c. 5.

(z) 2 Hawk. P. C. 320.

(6) He must know that the felon is guilty
;

and it seems to be the better opinion, that an
implied notice is not sufficient. 1 Hale, 323
and 622.

In New-York, one who conceals an offender,

knowing that he has committed a felony, or

gives him any other aid that he may avoid ar-

rest, trial, conviction, or punishment, is an ac-

cessary after the fact, and no others are. (2
R. S. 699.)

(7) 5 Ann. c. 31, is repealed by 7 Geo. IV.

c. 31, as relating to this subject, and 4 Geo. I.

c. 11 as to this offence, is repealed by 7 and 8

Geo. IV. c. 27; and now by 7 and 8 Geo. IV.

c. 29, such receivers may be indicted as ac-

cessaries after the fact, or for a substantive

felony ; and in the latter case, whether the

principal shall orsliall not have been previous-

ly convicted, or shall not be amenable to jus-

tice, and are liable to transportation or impri-

sonment.
(8) By 7 and 8 Geo. IV. c. 29,^ 16, this

offence is punishable by transportation for life,

or for any term not less than seven years, or

by imprisonment not exceeding four years,

w^ith public or private whippings for male

offenders.
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Is the law where a felony is actually complete, in order to do effectual jus-

licc, that the nearest relations are not suffered to aid or receive one an-

other (9). If the parent assists his child, or the child the parent, if tho

brother receives the brother, the master his servant, or the servant his mas-
ter, or even if the husband relieves his wife, who have any of

ihem committed a*felony, the receivers become accessaries ex post [ •39
]

facto {z). But a feme-covert cannot become an accessary by tho

receipt and concealment of her husband ; for she is presumed to act under
his coercion, and therefore she is not bomid, neither ought she, to discover

her lord (a).

4. The last point of inquiry is, how accessaries are to be treated, con-
sidered distinct from principals. And the general rule of the ancient law
(borrowed from the Gothic constitutions) [h) is this, that accessaries shall

suffer the same punishment as their principals : if one be lia\)le to death,

tlio other is also liable (c) : as, by the laws of Athens, delinquents and
their abettors were to receive the same punishment (d). Why then, it

may be asked, are such elaborate distinctions made between accessaries

and principals, if both are to suffer the same punishment ? For these

reasons: 1. To distinguish the nature and denomination of crimes, that

the accused may know how to defend himself when indicted ; the com-
mission of an actual robbery being quite a different accusation from that

of harbouring the robber. 2. Because, though by the ancient common
law the rule is as before laid down, that both shall be punished alike, yet

710W by the statutes relating to the benefit of clergy a distinction is made
between them : accessaries after the fact being still allowed the benefit of

clergy in all cases, except horse-stealing (e) and stealing of linen from
bleaching-grounds (/) (10) : which is denied to the principals and acces-

.saries before the fact, in many cases ; as, among others, in petit treason,

murder, robbery, and wilful burning {g). And perhaps if a distinction

were constantly to be made between the punishment of principals and ac-

cessaries, even before the fact, the latter to be treated with a little less seve-

rity than the former, it might prevent the perpetration of many crimes, by
increasing the difficulty of finding a person to execute the deed
itself ; as his danger would be greater *than that of his accom- [ MO ]

plices, by reason of the difference of his punishment {h). 3. Be-
cause formerly no man could be tried as accessary till after the principal

was convicted, or at least he must have been tried at the same time with

(*) 3 Inst. 103. 2 Hawk. P. C. 320. (e) Stat. 31 Eliz. c. 12.

(a) 1 Hal. P. C. 621. (/) Stat. 18 Geo. II. c. 27.

(6) Se© Stiemhook, ibid. (g) 1 Hal. P. C. 615.
(c) 3 Inst. 18H. (*) Beccar. c. 37.

(rf) Pott. Antiq. b. 1, c. 26.

(9) TftM i?t (r.3 stated irr the last scctiod) if to any felony punishablo under this Act, ^ex-

>l<'\.' i vent an arrest, &c. cept only a receiver of stolen property,) snail
•

'.'> in notis. on conviction be liulile to be imprisoned for

r.'. V
. c. 31, accessaries before any term not exceeding two years ; and every

; >v\ in cajcs of murder, are rendered person who shall aid, abet, counsel, or procure
.

_
. y guilty with the principal. the commission of any misdemeanour punish-

By St. 7 and 8 Geo. IV. c, 29, it is enacted, able under this Act, shall be liable to bo in-

>n the 61st section, '* That in every case of dieted and punished as a principal oflfender."

iriony pMninliaMp nndor this Act, f^very prin- And by 7 and 8 Geo. IV. c. 30, a similar cn-
'

.
-I.'

i rit is made in
(f
26 to tho above.

N. three Acl.<» incorporate nearly every
'•• . of murder, felony, and misdemeanour
jjrincijutl i:i the lirst dcj^rco i.s by ihu Act pu- mentioned and adverted to by the learned

nishable ; and ©very accessary after the fact Commentator.

Vol. II. 53
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him : though that law is now much akered, as will be shewn more fully

in its proper place (11). 4. Because, though a man be indicted as acces-

sary and acquitted, he may afterwards be indicted as principal : for an ac-

quittal of receiving or counselling a felon, is no acquittal of the felony

itself: but it is matter of some doubt, whether, if a man be acquitted as

principal, he can be afterwards indicted as accessary before the fact; since

those offences are frequently very nearly allied, and therefore an acquittal

of the guilt of one may be an acquittal of the other also (i). But it is

elearly held, that one acquitted as principal may be indicted as an acces-

sary after the fact ; since that is always an offence of a different species

of guilt, principally tending to evade the public justice, and is subsequent

in its commencement to the other. Upon these reasons the distinction of

principal and accessary will appear to be highly necessary ; though the

punishment' is still much the same with regard to principals, and such ac-

cessaries as offend before the fact is committed (13).

CHAPTER IV,

OF OFFENCES AGAINST GOD AND RELIGION (1),

In the present chapter we are to enter upon the detail of the several

species of crimes and misdemesnors, Avith the punishments annexed to

each by the law of England. It was observed in the beginning of this

book («), that crimes and misdemesnors are a breach and violation of the

public rights and duties owing to the whole community, considered as a

community, in its social aggregate capacity. And in the very entrance

of these Commentaries {b) it was shewn that human laws can have no
concern with any but social and relative duties, being intended only to re-

gulate the conduct of man, considered under various relations, as a mem-
ber of civil society. All crimes ought therefore to be estimated merely
according to the mischiefs which they produce in civil society (c) ; and of

consequence private vices or breach of mere absolute duties, which man
is bound to perform considered only as an individual, are not, cannot be,

the object of any municipal law, any farther than as by their evil example,

or other pernicious effects, they may prejudice the community, and there-

by becomes a species of public crimes. Thus the vice of drunkenness, if

committed privately and alone, is beyond the knowledge, and of course

beyond the reach of human tribunals : but if committed publicly, in the

face of the world, its evil example makes it liable to temporal censures.

The vice of lying, which consists (abstractedly taken) in a criminal vio-

(i) 1 Hal. P. C. 625, 626. 2 Hawk. P. C. 373. (b) See Book I.pag. 123, 124.
Foster, 361. - (c) Beccar. ch. 8.

(a) See page 5.

(11) See post, 323. wards be tried for the same offence under the

(12) But if the principal felony is commit- other jurisdiction.

ted on the high seas, then the accessary shall See ante 38 in notis.

be tried like the principal under the 28 Hen. (1) See in general, 1 East P. C. 1 to "36.

VIII. c. 15, which provides for the trial of fe- 2 Chitty's Cr. L. 13 to 34. and id. 14. as to

lonies upon the high seas ; but no one tried libels, &c. against the christian religion, «&c.

for an offence by one jurisdiction shall after-
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luiion of truth, and therefore in any •shape is derogatory from [^42
]

sound morality, is not however taken notice of by our law, un-
less it carries with it some public inconv(^nience, as spreading false news;
or some social injury, as slander and malicious prosecution, for which a
private recompense is given. And yet drunkenness and malevolent lying
are in foro conscientiae as thoroughly criminal when they are not, as when
they are, attended with public inconvenience. The only difference i», that
both puldic and private vices are subject to the vengeance of eternal jus-
tice

; and public vices arc besides liable to the temporal punishment of
human tribunals.

On tlie other hand, there are some misdemesnors, which are punished
by the municipal law, that have in themselves nothing criminal, but are
made unlawful by the positive constitutions of the state for public incon-
venience ; such as poaching, exportation of wool, and the like. These are
natiirally no offences at all; but their whole criminality consists in their

disobedience to the supreme power, which has an undoubted right, for the
well-being and peace of the community, to make some things unlawful,
which are in themselves indifferent. Upon the whole, therefore, though
part of the offences to be enumerated in the following sheets are offences
against the revealed law of God, others against the law of nature, and
some are offences against neither

;
yet in a treatise of municipal law we

must consider them all as deriving their particular guilt, here punishable,
from the law of man.

Having premised this caution, I shall next proceed to distribute the se-
veral offences, which are either directly or by consequence injurious to

civil society, and therefore punishable by the laws of England, under the
following general heads : first, those which are more immediately inju-

rious to God and his holy religion ; secondly, such as violate and trans-

gress the law of nations ; thirdly, such as more especially affect the sove-
reign executive power of the state, or the king and his govern-
ment ; fourthly, such as more directly *infringe the rights of the [ *43

]
public or commonwealth ; and, lastly, such as derogate from
those rights and duties, which are owing to particular individuals, and in

the preservation and vindication of which the community is deeply inte-

rested.

First then, of such crimes and misdemesnors, as more immediately of-

fend Almighty God, by openly transgressing the precepts of religion either

natural or revealed ; and mediately by their bad example and consequence,
the law of society also : which constitutes that guilt in the action, which
human tribunals are to censure.

I. Of this species the first is that of apostasy, or a total renunciation of
cliristianity, by embracing either a false religion, or no religion at all. This
oflence can only take place in such as have once professed the true reli-

gion. The perversion of a christian to Judaism, paganism, or other false

Y' l;_i«>n, was punished by the emperors Constantius and Julian with con-
ii-< iMon of goods {(l) ; to which the emperors Theodosius and Valentinian
added capital punishment, in case the apostate endeavoured to pervert
others to the same iniquity (c): a punishment too severe for any temporal
laws to inflict upon any spiritual offence ; and yet the zeal of our ances-

(<f) Cod. 1. 7. 1. (e) lUd. 9.

(2) See reference, ante 41. note 1.
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tors imported it into this country ; for we find by Bracton (/), that in hi»

time apostates were to be burnt to death. Doubtless the preservation of

Christianity, as a national religion, is, abstracted from its own intrinsic truth,

of the utmost consequence to the civil state : which a single instance will

sufficiently demonstrate. The belief of a future state of rewards and
punishments, the entertaining just ideas of the moral attributes of the

Supreme Being, and a firm pursuasion that he superintends and will final-

ly compensate every action in human life (all which are clearly revealed

in the doctrines, and forcibly inculcated by the precepts, of our Saviour

Christ), these are the grand foundation of all judicial oaths ; which call

God to witness the truth of those facts, which perhaps may be only

[ *44 ] known to him and the party attesting: all moral evidence, *thereT

fore, all confidence in human veracity, must be weakened by apos-

tasy, and overthrown by total infidelity {g). Wherefore all afironts tor

Christianity, or endeavours to depreciate its efficacy, in those who have
once professed it, are highly deserving of censure. But yet the loss of

life is a heavier penalty than the offence, taken in a civil light, deserves

:

and, taken in a spiritual light, our laws have no jurisdiction over it. This
punishment therefore has long ago become obsolete ; and the offence of

apostasy was for a long time the object only of the ecclesiastical court*,

which corrected the offender pro salute animae. But about the close of

the last century, the civil liberties to which we were then restored being
used as a cloke of maliciousness, and the most horrid doctrines subversive

of all religion being publicly avowed both in discourse and writings, it was
thought necessary again for the civil power to interpose, by not admitting

those miscreants {h) to the privileges of society, who maintained such
principles as destroyed all moral obligation. To this end it was enacted

by statute 9 & 10 W. III. c. 32, that if any person educated in, or hav^

ing made profession of, the christian religion, shall, by writing, printing,

teaching, or advised speaking, deny the christian religion to be true, or the

holy scriptures to be of divine authority, he shall upon the first offence be
rendered incapable to hold any office or place of trust ; and, for the second,

be rendered incapable of bringing any action, being guardian, executor,

legatee, or purchaser of lands, and shall suffer three years' imprisonment
without bail. To give room however for repentance, if, within four months
after the first conviction, the delinquent will in open court publicly renounce
his error, he is discharged for that once from all disabilities.

II. A second offence is that of heresy, which consists not in

[ *45 ] a total denial of Christianity, but of some of its essential *doc-

trines, publicly and obstinately avowed ; being defined by sir

Matthew Hale, ^' sententia rerum divinarum humano sensu excogitata, palam
docta et pertinaciter defcnsa{i)" And here it must also be acknowledged
that particular modes of belief or unbelief, not tending to overturn Chris-

tianity itself, or to sap the foundations of morality, are by no means the

object of coercion by the civil magistrate. ' What doctrines shall therefore

be adjudged heresy, M^as left by our old constitution to the determination

of the ecclesiastical judge ; who had herein a most arbitrary latitude al-

lowed him. For the general definition of an heretic given by Lynde-

(/) '• 3, c. 9. Ubus int&rpositis turn judicibus, turn testibus? Cie.

{g) Utiles esse opiniones has, quis negat, cum in de LL.'ii. 7.

ielligat, quam multa firmentur jurejurando ; quan- (h) Mescroyantz in our ancient law books is th^
tae salutis sint foederum religiones ; quam multos name of unbelievers.
divini supplicii metus a scelere revocarit ; quamque (i) 1 Hal. P. C. 384.
sancta sit societas civium inter ipsos, Diis immc^ta-
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wotlc (X), extends to tho smallest deviation from llie doctrines of holy

cbuich :
*' haerctirus est qui duhitat dcjldecat/iolica, ct qui negligit servare <?a,

auae Romano ecclesia statuit, sen servare decreverat^ Or, as the statute 2
Hen. IV. c. 15. expresses it in English, "teachers of erroneous opinions,

contrary to the faith and blessiul detc^rminations of the holy church." Very
contrary this to the usage of the first general councils, which defined all

heretical doctrines with tlie utmost precision and exactness. And what
ought to have alleviated the punishment, the uncertainty of the crime,

seems to have enhanced it in those days of blind zeal and pious cruelty.

It is true that the sanctimonious hypocrisy of the canonists went at first

no farther than enjoining penance, excommunication, and ecclesiastical

deprivation, for heresy ; though afterwards they proceeded boldly to im-

prisonment by the ordinary, and confiscation of goods in pios usus. But
in the mean time they had prevailed upon the weakness of bigotted prin-

ces, to make the civil power subservient to their purposes, by making
heresy not only a temporal, but even a capital offence : the Romish eccle-

siastics determining, without appeal, whatever they pleased to be heresy,

and shifting off to the secular arm the odium and drudgery of executions ;

with which they themselves were too tender and delicate to intermeddle.

Nay, they pretended to intercede and pray, on behalf of the convicted

heretic, ut citra mortis periculum sententia circa eum moderatur {I) :

well •knowing at the same time that they were delivering the [ *46 ]

unhappy victim to certain death. Hence the capital punishments
inflicted on the ancient Donatists and Manichaeans by the emperors ITieo-

dosius and Justinian {m) : hence also the constitution of the emperor
Frederic mentioned by Lj-ndewode (n), adjudging all persons without dis-

tinction to be burnt with fire, who were convicted of heresy by the eccle-

siastical judge. The same emperor, in another constitution (o), ordained

that if any temporal lord, when admonished by the church, should neglect

to clear his territories of heretics within a year, it should be lawful for good
catholics to seize and occupy the lands, and utterly to exterminate the

heretical possessors. And upon this foundation was built that arbitrary

power, so long claimed and so fatally exerted by the pope, of disposing

even of the kingdoms of refractory princes to more dutiful sons of the

church. The immediate event of this constitution was something singu-

lar, and may serve to illustrate at once the gratitude of the holy see, and

the just punishment of the royal bigot : for upon the authority of this

very constitution, the pope afterwards expelled this very emperor Frederic

from his kingdom of Sicily, and gave it to Charles of Anjou (p).

Christianity being thus deformed by the daemon of persecution upon tho

continent, we cannot expect that our own island should be entirely free

from the same scourge. And therefore we find among our ancient prece-

dents {q) a writ de haeretico comburendo^ which is thought by some to be as

ancient as the common law itself. However it appears from thence, that

the conviction of heresy by the common law was not in any petty ecclesi-

astical court, but before the archbishop himself in a provincial synod ; and

that the delinquent was delivered over to the king to do as he should

please with him : so that the crown had a controul over the spiritual

power, and might pardon the convict by issuing no process against

(k) cap. dr karreticis. (o) Cod. I. 5. 4.

U) Dtcretal, I. 5, 1. 40, c. 87. (p) Baldus in Cod. 1. 5. 4.

Xm) Cod. I. 1. tit. 5. {q) F. N. B. 8f9.

(fi) c. dt hoereticit.
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[ *47 ] him ; the writ de haeretico comburendo being not a writ *of course,

but issuing only by the special direction of the king in council (r).

But in the reign of Henry the Fourth, when the eyes of the christian

world began to open, and the seeds of the protestant religion (though un-

der the opprobrious name of lollardy) {s) took root in this kingdom ; the

clergy taking advantage from the king's dubious title to demand an in-

crease of their own power, obtained an act of parliament (^), which sharp-

ened the edge of persecution to its utmost keenness. For, by that statute,

the diocesan alone, without the intervention of a synod, might convict of

heretical tenets ; and unless the convict abjured his opinions, or if after ab-

juration he relapsed, the sheriff was bound ex officio, if required by the bi-

shop, to commit the unhappy victim to the flames, without waiting for the

consent of the crown. By the statute 2 Hen. V. c. 7. lollardy was also

made a temporal oflence, and indictable in the king's courts ; which did

not thereby gain an exclusive, but only a concurrent jurisdiction with the

bishop's consistory.

Afterwards, when the final reformation of religion began to advance, the

power of the ecclesiastics was somewhat moderated : for though what
heresy is, was not then precisely defined, yet we were told in some points

what it is not: the statute 25 Hen. VIII. c. 14. declaring that ofl^ences

against the see of Rome are not heresy ; and the ordinary being thereby

restrained from proceeding in any case upon mere suspicion ; that is, un-

less the party be accused by two credible witnesses, or an indictment of

heresy be first previously found in the king's courts of common law. And
yet the spirit of persecution was not then abated, but only diverted into a

lay channel. For in six years afterwards, by statute 31 Hen. VIII. c. 14.

the bloody law of the six articles was made, which established

[ *48 ] the six most contested poiuts of *popery, transubstantiation, com-
munion in one kind, the celibacy of the clergy, monastic vows,

the sacrifice of the mass, and auricular confession ; which points were
"determined and resolved by the most godly study, pain, and travail of his

majesty : for which his most humble and obedient subjects, the lords spi-

ritual and temporal, and the commons, in parliament assembled, did not

only render and give unto his highness their most high and hearty thanks,"

but did also enact and declare all oppugners of the first to be heretics, and

to be burnt with fire ; and of the five last to be felons, and to sufler death.

The same statute established a new and mixed jurisdiction of clergy and
laity for the trial and conviction of heretics ; the reigning prince being then

equally intent on destroying the supremacy of the bishops of Rome, and
establishing all other their corruptions of the christian religion.

I shall not perplex this detail with the various repeals and revivals of

these sanguinary laws in the two succeeding reigns ; but shall proceed

directly to the reign of queen Elizabeth ; when the reformation was finally

established with temper and decency, unsullied with party rancour, or per-

onal caprice and resentment. By statute 1 Eliz. c. 1. all former statutes

relating to heresy are repealed, which leaves the jurisdiction of heresy as

it stood at common law ; viz. as to the infliction of common censures, in

the ecclesiastical courts ; and in case of burning the heretic, in the pro-

vincial senate only (v). Sir Matthew Hale is indeed of a diflJerent opinion,

(r) 1 Hal. P. C. 395. from one Walter Lolhard, a German reformer, A.

(s) So called not from lolium, or tares, (an ety- D. 1315. Mod. Un. Hist. xxvi. 13. Spelm. Gloss. 371.

mology which was afterwards devised in order to (t) 2 Hen. IV. c. 15.

justify the burning of them, Matth, xiii. 30.) but [v) 5 Rep. 23. 12 Rep. 50. 92.
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nnd liolds that such power resided in the diocesan also, though he a«Trees,

that in either case the writ de hat retico comhnrcndo was not demandal)le of

common ritjlit, but grantablo or otherwise merely at the king's discre-

tion {n). Hut the principal point now gained was, that by this statute a

Ixjundary is for the first time set to what shall bo accounted heresy ; no-

thing for the future being to be so determined, but oidy such tenets, which
have been heretoibre so declared, 1 . By the words of the canonical

scriptures : 2. By the first four general councils, or such *others [
* 19

]

as have onlv used the words of the holy scriptures ; or, 3. Which
shall hereafter be so declared by the parliament, with the assent of the

clergy in convocation. Thus was heresy reduced to a greater certainty

than before ; though it might not have been the worse to have defined it

in terms still more precise and particular : as a man continued still liable

to be burnt, for what perhaps he did not understand to be heresy till the

ecclesiastical judge so interpreted the words of the canonical scriptures.

For the writ de haeretico combvrcndo remained still in force ; and we have
instances of its being put in execution upon two anabaptists in the seven-

teenth of Elizabeth, and two arians in the ninth of James the First. But
it \vas totally abolished, and heresy again subjected only to ecclesiastical

correction pro salute animac, by virtue of the statute 29 Car. II. c. 9. For
in one and the same reign, our lands were delivered from the slavery of

military tenures, our bodies from arbitrary imprisonment by the habeas cor-

pus act ; and our minds from the tyranny of superstitious bigotry, by de-

molishing this last badge of persecution in the English law.

In what I have now said, I would not be understood to derogate from

the just rights of the national church, or to favour a loose latitude of pro-

pagating any crude undigested sentiments in religious matters. Of pro-

pagating, I say ; for the bare entertaining them, without an endeavour to

diffuse them, seems hardly cognizable by any human authority. I only

mean to illustrate the excellence of our present establishment, by looking

back to former times. Every thing is now as it should be, with respect

to the spiritual cognizance, and spiritual punishment, of heresy : unless

perhaps that the crime ought to be more strictly defined, and no prosecu-

tion permitted, even in the ecclesiastical courts, till the tenets in question

are by proper authority previously declared to be heretical. Under these

restrictions it seems necessary for the support of the national religion, that

the officers of the church should have power to censure heretics
;
yet not

to harass them with temporal penalties, much less to exterminate

or •destroy them. The legislature hath indeed thought it pro- [ *50 ]

per, that the civil magistrate should again interpose, with regard

to one species of heresy very prevalent in modern times ; for by statute 9

<fe 10 W. III. c. 32. if any person educated in the christian religion, or pro-

fessing the same, shall by writing, printing, teaching, or advised speaking,

deny any one of the persons of the holy Trinity to be God, or maintain that

there are more gods than one, he shall undergo the same penalties and in-

capacities, which were just now mentioned to be inflicted on apostacy by
the same statute (3). And thus much for the crime of heresy.

(M) 1 Hal. p. C. 405.

(3) This statute ha« been repealed as far on the con.stniction of the common law. The
as it affects unitarians only, by the 53 Geo. 9 & 10 W. III. has not altered the common
III. c. 160. Prosecutions for reviling the law as to the offence of blasphemy, but only
Trinity, seem to hav« been generally framed given a cumulative pruiishmcut. Sec post.



34 PUBLIC WRONGS.

HI. Another species of offences against religion are those which a^ect
the established church. And these are either positive or negative : positive/

by reviling its ordinances ; or negative, by non-conformity to its worship.
Of both of these in their order.

1. And, first, of the offence of reviling the ordinances of the church (4).
This is a crime of a much grosser nature than the other of mere non-
conformity : since it carries with it the utmost indecency, arrogance, and
ingratitude; indecency, by setting up private judgment in virulent and
factious opposition to public authority: arrogance, by treating with con-
tempt and rudeness what has at least a better chance to be right than the
singular notions of any particular man : and ingratitude, by denying that

indulgence and undisturbed liberty of conscience to the members'of the
national church, which the retainers to every petty conventicle enjoy.

However, it is provided by statutes 1 Edw. VI. c. 1. and 1 Eliz. c. 1.

that whoever reviles the sacrament of the Lord's supper shall be punished
by fine and imprisonment ; and by the statute 1 Eliz. c. 2. if any minister
shall speak any thing in derogation of the book of common prayer, he
shall, if not beneficed, be imprisoned one year for the first ofiJence, and foif

life for the second : and if he be beneficed, he shall for the first offence be'

imprisoned six months, and forfeit a year's value of his benefice : for the"

second offence he shall be deprived, and suffer one year's imprisonment

:

and, for the third, shall in like manner be deprived, and suffer im-

[ *51
]

prisonment for life. *And ii anyperson whatsoever shall, in playsv
songs, or other open words, speak any thing in derogation, deprav-

ing, or despising of the said book, or shall forcibly prevent the reading of
it, or cause any other service to be used in its stead, he shall forfeit for the
first offence an hundred marks ; for the second, four hundred ; and for the
third, shall forfeit all his goods and chattels, and suffer imprisonment for

life (5). These penalties were framed in the infancy of our present esta-

blishment, when the disciples of Rome and of Geneva united in inveigh-

ing with the utmost bitterness against the English liturgy ; and the terror

of these laws (for they seldom, if ever, were fully executed) proved a prin-

cipal means, under Providence, of preserving the purity as well as decency
of our national worship. Nor can their continuance to this time (of the

milder penalties at least) be thought too severe and intoleront ; so far as

they are levelled at the offence, not of thinking differently from the na-
tional church, but of railing at that church and obstructing its ordinances,

for not submitting its public judgment to the private opinion of others.

For, though it is clear that no restraint, should be laid upon rational and
dispassionate discussions of the rectitude and propriety of the established

mode of worship
;
yet contumely and contempt are what no establish-

ment can tolerate (v). A rigid attachment to trifles, and an intemperate

zeal for reforming them, are equally ridiculous and absurd ; but the latter

is at present the less excusable, because from political reasons, sufficiently

(») By an ordinance 23 Aug. 1645, which con- subjected the offender upon indictment to adiscrer-

tinued till the restoration, to preach, write, or print tionary fine, not exceeding 50 pounds. (ScobeU.
any thing in derogation, or depraving of the direc- 03.)

tory, for the then established presbyterian worship,

54. n. 7. And it seems also the 53 Geo. III. c. 1 W. & M. s. 1. c. 18. 1 Bar. & Cres. 26.

160. does not alter the common law, but only re- (4) See 3 B. & A. 161. 1 B. & C. 26.

moves the penalties imposed upon persons (5) This statute of 1 Eliz. c. 2. was repeal-
denying the Trinity, by 9 & 10 W. III. c. 32. ed, as far as relates to protestant dissenters,
and extends to such persons the benefits con- by the 31 Geo. III. c. 32. s. 3.

ferred upon all other protestant dissenters, by
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mnted at in a former volume (w), it woiiU! now be extremely unadvi«ablc

to make any alterations in the »orvicc of the church ; tinlcss by its own
consent, or unless it can be shown that soin(5 manifest impiety or shocking
absurdity will follow from continuing the present forms.

2. Non-conformity to the worship of the church is the other, or nega-
tive branch of this oifence. And for this there is much more to

be pleaded than for the former ; being a *matter of private con- [ ^52 J
science, to the scruples of which our present laws have shewn a
very just and christian indulgence. For undoubtedly all persecution and
oppression of weak consciences, on the score of religious persuasions, are

highly unjustifiable upon every principle of natural reason, civil liberty, or

sound religion. But care must be taken riot to carry this indulgence inta

such extremes, as may endanger the national church : there is always a
difference to be made between toleration and establishment.

Non-conformists are of two sorts : first, snch as absent themselves from
divine worship in the established church, through total irreligion, and at-

tend the service of no other persuasion. These by the statutes of 1 Eliz.

c. 2. 23 Eliz. c. 1. and 3 Jac. I. c. 4. forfeit one shilling to the poor every

Lord's day they so absent themselves, and 20/. to the king if they con-

tinue such default for a month together. And if they keep any inmate,

thus irreligiously disposed, in their houses, they forfeit 10/. per month.

The second species of non-conformists are th6se who offend through a
mistaken or perverse zeal. Such were esteemed by our laws, enacted

since the time of the reformation, to be papists and protestant dissenters :

both of which were supposed to be equally schismatics in not communi-
cating with the national church ; with this difference, that the papists di-

vided from it upon material, though erroneous, reasons; but many of the

dissenters upon matters of indifference, or, in other words, upon no reason

at all. Yet certainly our ancestors were mistaken in their plans of compul-

sion and intolerance. The sin of schism, as such, is by no means the object

of temporal coercion and punishment. If through weakness of intellect,

through misdirected piety, through per^^erseness and acerbity of temper,

or (which is often the case) through a prospect of secular advantage itf

herding with a party, men quarrel with the ecclesiastical establishment,

the civil magistrate has nothing to do with it, unless their tenets and prac-

tice are such as threaten ruin or disturbance to the state. He is

bound indeed to protect the established church ; *and, if this can [ *53 }
be better effected, by admitting none but its genuine members to

offices of trust and emolument, he is certainly at liberty so to do : the dis-

posal of offices being matter of favour and discretion. But, this point

being once secured, all persecution for diversity of opinions, however ridi-

culous* or absurd they may be, is contrary to every principle of sound
poiicy and civil freedom. The names and subordination of the clergy, the

posture of devotion, the materials and colour of the minister's garment,

the joining in a known or unknown form of prayer, and other matters of

the same kind, must be left to the option of every man's private judgment

^

With regard therefore to protestant dissenters, although the experience of

their turbulent disposition in fonner times occasioned several disabilities

and restrictions (which I shall not undertake to justify) to be laid upon

them by abimdance of statutes (ar), yet at length the legislature, with a

(w) Book I. p. 8.

fx) t3 Eliz. c. 1. f9EUz. c. 6. »EUz.c. 1. asoar IF c i

Vol. II. _54



3^ PUBLIC WRONGS.

spirit of true magnanimity, extended that indulgence to these sectarieSy

which they themselves, when in power, had held to be countenancing
schism, and denied to the church of England (y). The penalties are

conditionally suspended by the statute 1 W. & M. st. 1. c. 18. "for ex-

empting their majesties' protestant subjects, dissenting from the church of

England, from the penalties of certain laws," commonly called the tolera-

tion act ; which is confirmed by the statute 10 Ann. c.2. and declares that

neither the laws above mentioned, nor the statutes 1 Eliz. c. 2. ^ 14. 3

Jac. I. c. 4 & 5. nor any other penal laws made against popish recusants

(except the test acts), shall extend to any dissenters, other than papists

and such as deny the Trinity: provided, 1. that they take the oaths of

allegiance and supremacy (or make a similar affirmation, being quakers)

{z) and subscribe the declaration against popery ; 2. that they repair to

some congregation certified to and registered in the court of the bishop or

archdeacon, or at the county sessions ; 3. that the doors of such meeting-

house shall be unlocked, unbarred, and unbolted ; in default of

[ *54 ] which *the persons meeting there are still liable to all the penal-

ties of the former acts. Dissenting teachers, in order to be ex-

empted from the penalties of the statutes 13 & 14 Car. II. c. 4. 15 Car.

II. c. 6. 17 Car. II. c. 2. and 22 Car. 11. c. 1. are also to subscribe the arti-

cles of religion mentioned in the statute 13 Eliz. c. 12. (which only con-

cern the confession of the true christian faith, and the doctrine of the sa-

craments), with an express exception of those relating to the government
and powers of the church, and to infant baptism ; or if they scruple sub-

scribing the same, shall make and subscribe the declaration prescribed by
statute 19 Geo. III. c. 44. professing themselves to be christians and pro-

testants, and that they believe the scriptures to contain the revealed will

of God, and to be the rule of doctrine and practice. Thus, though the

crime of non-conformity is by no means universally abrogated, it is sus-^

pended and ceases to exist with regard to these protestant dissenters, dur-

ing their compliance with the conditions imposed by these acts ; and, un-
der these conditions, all persons, who will approve themselves no papists

or oppugners of the Trinity, are left at full liberty to act as their con-

sciences shall direct them, in the matter of religious worship. And if any
person shall wilfully, maliciously, or contemptuously disturb any congre-

gation, assembled in any church or permitted meeting-house, or shall

misuse any preacher or teacher there, he shall (by virtue of the same sta-

tute, 1 W. & M.) be bound over to the sessions of the peace, and forfeit

twenty pounds (6). But by statute 5 Geo. L c. 4. no mayor or principal

magistrate must appear at any dissenting meeting with the ensigns of his

office (a), on pain of disability to hold that or any other office : the legis-

(y) The ordinance of 1645 (before cited) inflicted (a) Sir Humphrey Edwin, a lord mayor of Lon-
imprisonment for a year on the third offence, and don, had the imprudence soon after the toleration

pecuniary penalties on the former two, in case of act to go to a presbyterian meeting-house in his

using the book ofcommon prayer not only in a place formalities ; which is alluded to by Dean Swift, in

of pubhc worship, but also in any private family. his tale of a tub, under the allegory of Jack get-

(^) See stat. 8 Geo. I. C.6. ting on a great horse, and eating custard.

(6) To constitute an offence within this

act, the party must come into the place of wor-
ship. See 5 T. R. 542. Ttie enactment is

repeated, without the words, '^ come mZo," in

the 52 Geo. III. c. 155. s. 12, which imposes
the heavier penalty of 40?. The act applies
only where the thing is done wilfully and of
purpose, maliciously to disturb the congrega-

tion, or misuse the preacher, per Abbott, C,
J. 2 B. & C. 699. sed vid. Peake R. 132.

5 T. R. 542. Each defendant is liable to the

penalty. 5 T. R. 542. An indictment found

at sessions may be removed into K. B. by-

prosecutor before verdict. 5 T. R. 542. 4

M. & S. 508.



PUBLIC WRONGS. «P

^ 'dng it a mattor of propriety, tliat a mode of worship, set up in
II to tin? national, when allowed to be exercised in peace, should

' sod also with decency, gratitude, and humility. Dissenters also,

\v « ribe the declaration of the act 19 Geo. III. are exempted (un-
less in the case of endowed schools, and colleges), from the penalties of
the statutes 13& 14 Car. II. c. 4. and 17 Car. II. c. 2. which prohibit (up-

on pain o( fine and imprisonment) all persons from teaching
srliool, unless they be licensed by the ordinary, and •subscribe a [ ^55

]
<lorlaration of conformity to the liturgy of the church, and re-

vcrtMitly frequent divine service, established by the laws of this king-
dom (7).

As to papists^ what has been said of the protestant dissenters would hold
equally strong for a general toleration of them

; provided their separation
was founded only upon difference of opinion in religion, and their princi-

ples did not also extend to subversion of the civil government. If onnce

they could be brought to renounce the supremacy of the pope, they might
quietly enjoy their seven sacraments, their purgatory, and auricular con-

fession ; their worship of reliqucs and images ; nay, even their transub-

stantiation. But while they acknowledge a foreign power, superior to the

sovereignty of the kingdom, they cannot complain if the laws of that king-

dom will not treat them upon the footing of good subjects.

Let us therefore now take a view of the laws in force against the pa-

pists ; who may be divided into three cla.sses, persons professing popery,

popish recusants convict, and popish priests. 1. Persons professing the

popish religion, besides the former penalties for not frequenting their

parish church, are disabled from taking their lands either by descent or

purchase, after eighteen years of age, until they renounce their errors

:

they must at the age of twenty-one register their estates before acquired,

and all future conveyances and wills relating to them ; they are incapable

of presenting to any advowson, or granting to any other person any avoid-

ance of the same ; they may not keep or teach any school under pain of

perpetual imprisonment ; and if they willingly say or hear mass, they

forfeit the one two hundred, the other one hundred marks, and each

shall suffer a year's imprisonment. Thus much for persons, who, from the

(7) The 13 & 14 Car. II. c. 1, 17 Car. II. residence to take such oath. And by sect. 6.

c. 2. and 22 Car. II. c. 1, are repealed by the such person may compel a justice to adminis-

52 Geo. III. c. 155. s. 1. by which all places of ter such oath to him, and to attest his sub-

rcligioiis worship of protestants must be cer- scription to such declaration, and gire him a
nfitil to the bishcp of the diocese, or the arch- certificate thereof. By sect. 11. no place of

flfLi-.n I, f the archdcaconrj', or to the justices public meeting for religious worship must
.-It •! or quarter sessions, and shall nave the doors fastened, so as to prevent per-

L. red, and a penalty to the amount sons entering therein during the time of such
o' • less tlian 2Qs. may be inflicted meeting, under a penalty to the teacher of Yiot

fr meetings in places not so certi- exceedmg 20/. nor less than 10*. By s«ct.

fi. red. And by sect 4. every per- 13. the act is not to affect the celebration of

Son I. .1- ' r ' • : • •' -^ ;rh divinc service, according to the rights of the

place >( s, church of Endand and Ireland, by ministers

as n vf \o. of such church, in plnres before then used for

i':. M. that purpose, or lict "
' '^y

•. any person so to do. n
I it of bishops, or others >-

'1 rity in the church, over the «aid chuich, ac-

ii cording to the rules and discipline oi the same,
.* 1 i.i. c. and to the laws of the realm. And by sect.

II ; a: '. he must not 14. the act is not to extend to quakert, nor to

trach > :,ty of not ex- meetings convened by them, or in any manner
reeding in/, nor l( "is tiinn IDs-.; but he need to affect any act relating to them, except thow
not go more than five miles from lus place of expressly aJjove repealed.
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misfortune of family prejudices or otherwise, have conceived an unhappy
attachment to the Romish church from their infancy, and publicly profess

its errors. But if any evil industry is used to rivet these errors upon them,
if any person sends another abroad to be educated in the popish religion,

or to reside in any religious house abroad for that purpose, or con-

[ *56 ] tributes to their maintenance wrhen there ; *bpth the sender, the

sent, and the contributor, are disabled to sue in law or equity, to

be executor or administrator to any person, to take any legacy or deed of

gift, and to bear any office in the realm, and shall forfeit all their goods and
chattels, and likewise all their real estate for life. And where these errors

are also aggravated by apostasy, or perversion, where a person is reconciled

to the see of Rome, or procures others to be reconciled, the offence amounts
to high treason. 2. Popish recusants, convicted in a court of law of not at-i

tending the service of the church of England, are subject to the following

disabilities, penalties, and forfeitures, over and above those before men-
tioned. They are considered as persons excommunicated ; they can hold no
office or employment ; they must not keep arms in their houses, but the

same may be seized by the justices of the peace ; they may not come
within ten miles of London, on pain of lOOZ. ; they can bring no action at

law, or suit in equity ; they are not permitted to travel above five miles

from home, unless by licence, upon pain of forfeiting all their goods ; and
they may not come to court under pain of \00l. No marriage or burial of

such recusant, or baptism of his child, shall be had otherwise than by the

ministers of the church of England, under other severe penalties. A mar-
ried woman, when recusant, shall forfeit two-thirds of her dowser or join-

ture, may not be executrix or administratrix to her husband, nor have any
part of his goods ; and during the coverture may be kept in prison, unless
her husband redeems her at the rate of 10/. a month, or the third part of
all his lands. And, lastly, as a feme-covert recusant may be imprisoned,
so all others must, within three months after conviction, either submit and
renounce their errors, or, if required so to do by four justices, must abjure
and renounce the realm : and if they do not depart, or if they return with-
out the king's licence, they shall be guilty of felony, and suffer death as
felons without the benefit of clergy. There is also an inferior species of
recusancy (refusing to make the declaration against popery, enjoined by
statute 30 Car. IL st. 2. when tendered by the proper magistrate), which,
if the party resides within ten miles of London, makes him an absolute re-

cusant convict ; or if at a greater distance, suspends him from

[ *57 ] having any seat in *parliament, keeping arms in his house, or
any horse above the value of five pounds. This is the state, by

the laws now in being (6), of a lay papist. But, 3. The remaining spe-
cies or degree, viz. popish priests, are in a still more dangerous condition.
For by statute 11 & 12 W. IIL c. 4. popish priests or bishops, celebrating
mass, or exercising any part of their functions in England, except in the
houses of ambassadors, are liable to perpetual imprisonment. And by the
statute 27 Eliz. c. 2. any popish priest, bom in the dominions of the crown
of England, who shall come over hither from beyond sea (unless driven by
stress of weather, and tarrying only a reasonable time) (c), or shall be
in England three days without conforming and taking the oaths, is guilty

A <^L^ir*-
^^ «^^'^-,^; ^- 2'' ^^^^- ^- 2- 29 Eliz. c. W. III. c. 4. 12 Ann. st. 2, c. 14. 1 Geo. I. st, %o. 35 Eliz. c. 2 IJac. I. c. 4. 3Jac.I.c.4&5. c. 55. 3Geo. I. c. 18. 11 Geo. II. c. 17.

7 Jac I. c 6. 3 Car I. c. 3. 26 Car. I. c. 2. .30 (c) Raym. 377. Latch. 1.
Car. II. St. 2. 1 W. «S5 M. c. 9. 15. & 26. 11 & 12
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«)f hi^h treason : and all persons harbouring )um arc guilty of felony with-

out the benefit of cler^.

This is a short summary of the laws against the papists, under thcii

three several classes, of persons professing the popish religion, popish re-

cusants convict, and popish priests. Of which the president Montesquieu
observes (W), that they are so rigorous, though not professedly of the san-

guinar}^ kind, that they do all the hurt that can possibly bo done in cold

blood. But in answer to this it may be obser\'ed (what foreigners who
only judge from our statute-book are not fully apprizedof ), that these laws
are seldom exerted to their utmost rigour : and, indeed, if they were, it

would be rery difficult to excuse them. For they are rather to be ac-

counted for from their history, and the urgency of the times which pro-

duced them, than to bo approved (upon a cool review) as a standing sys-

tem of law. The restless machinations of the Jesuits during the reign of
Elizabeth, the turbulence and uneasiness of the papists under the new
religious establishment, and the boldness of their hopes and wishes for the

succession of the queen of Scots, obliged the parliament to counteract so

dangerous a spirit by laws of a great, and then perhaps necessary, severity.

The powder-treason, in the succeeding reign, struck a panic into

•James I. which operated in different ways : it occasioned the [ *58 ]
enacting of new laws against the papists; but deterred him from
putting them in execution. The intrigues of queen Henrietta in the reign

of Charles I., the prospect of a popish successor in that of Charles II. the

assassination-plot in the reign of king William, and the avowed claim of a
popish pretender to the crown in that and subsequent reigns, will account

for the extension of these penalties at those several periods of our history.

But if a time should ever arrive, and perhaps it is not very distant, when
all fears of a pretender shall have vanished, and the power and influence of
the pope shall become feeble, ridiculous, and despicable, not only in Eng-
land, but in every kingdom of Europe ; it probably would not then be
amiss to review and soften these rigorous edicts ; at least till the civil prin-

ciples of the Roman catholics called again upon the legislature to renew
them : for it ought not to be left in the breast of every merciless bigot, to

drag down the vengeance of these occasional laws upon inoffensive, though
mistaken subjects ; in opposition to the lenient inclination of the civil ma-
gistrate, and to the destruction of every principle of toleration and religious

Hberty.

This hath partly been done by statute 18 Geo. III. c. 60. with regard to

such papists as duly take the oath therein prescribed, of allegiance to his

majesty, abjuration of the pretender, renunciation of the pope's civil power,

and abhorrence of the doctrines of destroying and not keeping faith with

heretics, and deposing or murdering princes excommunicated by authority

of the see of Rome: in respect of whom only the statute of 11 & 12 W.
III. is repealed, so far as it disables them from purchasing or inheriting, or

authorizes the apprehending or prosecuting the popish clergy, or subjects

to perpetual imprisonment either them or any teachers of youth (8).

(d) Sp. L. b. l»,c.27.

(8) But now by the statute 31 Geo. III. c. by the loamcd Judge, are remored from those

32. (amended and explained by the 43 Geo. Roman catholics, who arc willing to complr
itl. c. 30), which may tw* callod the toleration with the requisition.s of that statute ; whicn

iwn of the Roman catholics, all the severe and arc, that they must appear at some of th«

cruel restrictions and penalties, enumerated courts of Westminster, or at the qiiarter-ses;
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In order the better to secure the established church against perils from
tion-conformists of all denominations, infidels, turks, jews, heretics, pa-

|)ists, and sectaries, there are however two bulwarks erected (10) ; called

sions held for the county, city, or place where
they shall reside, and shall make and sub-

scribe a declaration, that they profess the Ro-
man catholic religion, and also an oath which
is exactly similar to that required by the 18

Geo. III. c. 60, the substance of which is

stated above in the text. On this declaration

and oath being duly made by any Roman ca-

tholic, the officer of the court shall grant him
a certificate ; and such officer shall yearly

transmit to the privy council lists of all per-

sons who have thus qualified themselves with-

in the year in his respectiv^e court. The sta-

tute (sect. 4.) then provides, that a Roman ca-

tholic, thus qualified, shall not be prosecuted
under any statute for not repairing to a parish

church, nor shall he be proseculed for being a
papist, nor for attending or performing mass
or other ceremonies of the church of Rome

;

provided (by sect. 5.) that no place shall be
allowed for an assembly to celebrate such wor-
ship until it is certified to the sessions ; nor
shall any minister officiate in it, until his name
and description are recorded there. And (by

sect. 6. of 31 Geo. III. c. 32.) no such place of

assembly shall have its doors locked or barred

during the time of meeting or divine wor-

ship.

If any Roman catholic whatever is elected

constable, churchwarden, overseer, or into any
parochial office, he may execute the same by
a deputy, to be approved as if he were to act

for himself as principal. (Id. s. 7.) But
every minister, who has qualified, shall be
exempt from serving upon juries, and from
being elected into any parocFiial office. (Id.

s. 8.) And all the laws for frequenting divine

service on Sundays, shall continue in force,

except where persons attend some place of

worship allowed by this statute, or the tolera-

tion act of the dissenters. 1 W. & M. s. 1.

0. 18. id. s. 9.

If any person disturb a congregation allow-

ed under this act, he shall, as for disturbing a
dissenting meeting, be bound over to the next

sessions, and upon conviction there, shall for-

feit twenty pounds. Sect. 10.

But no Roman catholic minister shall offi-

ciate in any place of worship having a steeple

and a bell, or at any funeral in a church or

church-yard, or shall wear the habits of ^is

order, except in a place allowed by this sta-

tute, or in a private house, where there shall

not be more than five persons besides the

family. Id. s. 11. This statute shall not

exempt Roman catholics from the payment of

tithes, or other dues, to the church ; nor shall

it aifect the statutes concerning marriages, or

any law respecting the succession to the

crown. Id. s. 12. No person, who has quali-

fied, shall be prosecuted for instructing youth,
except in an endowed school, or a school in

one of the English universities ; and except
also, that no Roman catholic schoolmaster
shall receive into his school the child of any

protestant father, id. ss. 13, 14, 15 ; nor shall

any Roman catholic keep a school until his,

or her, name be recorded -as a teacher at the
sessions. Id. s. 16.

But no religious order is to be established
;

and every endowment of a school or college

by a Roman catholic shall still be superstitious

and unlawful. Id. s. 17. And no person
henceforth shall be summoned to take the oath

of supremacy, and the declaration against

transubstantiation. Id. s. 18. Nor shall Ro-
man catholics, vrho have qualified, be remov-
able from London and Westminster, id. s. 19

;

neither shall any peer, who has qualified, be
punishable for coming into the presence, or

palace, of the king or queen. Id. s. 20. And
no papist whatever shall be any longer obliged

to register their names and estates, or enrol

their deeds and wills. Id. s. 21. And every
Roman catholic, who has qualified, may be
permitted to act as a barrister, attorney, and
notary. Id s. 22.

By the 43 Geo. III. c. 30. Roman catholics,

taking the oath, and making the declaration
prescribed by 31 Geo. III. c. 32. shall be enti-

tled to all the benefits given by 10 Geo. III. c.

60. as fully as if they had taken the oath there-

in prescribed.

The Roman catholics cannot sit in either

house of parliament, because every member of
parliament must take the oath of supremacy,
and repeat and subscribe the declaration

against transubstantiation: see 1 book, 162.

Nor can they vote at elections for the mem-
bers of the house of commons, because, before

they vote, they must take the oath of suprcT

macy. Ibid. 180.

The Roman catholics in Ireland are permit-

ted to vote at elections, but they cannot sit in

either house of parliament.!
A bequest or disposition for the purpose of

educating children in the Roman catholic re-

ligion is unlawful. But the fund will not pass

to the testator's next of kin, but it shall be
apijlieJ to such charitable purposes as his

majesty shall please to direct by his sign

manual. 7 Ves. Jun. 490. (9)

(9) By 43 Geo. HI. c, 30, all Roman catho-

lics who shall take and subscribe the declara-
tion and oath specified in the 31 Geo. III. c.

32, are as fully entitled to the benefits of the
18 Geo. III. c. 60, as if the oath prescribed by
that Act had been taken.

53 Geo. III. c. 128, provides certain rules

as to taking commissions in the army, and re-

lieves Roman catholics from the restrictions

and penalties contained in 25 C. II. c. 2.

(10) These " bulwarks of the church," as the

learned judge enthusiastically terms them,
have now, to the loudly expressed satisfaction

of almost all classes of society, been swept
away ; nor do any fears appear at present to

be entertained, that the established church

will in consequence be robbed of her security

from " the perils of non-conformists
"

t This prohibition is now removed.
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iho corporation and test acts : by tho former of whicli (c) no person can be

legally elected to any oflicc relating to i" ninient of any city or cor-

poration, unless, within a twelvemonth has received the sacra-

ment of the Lord's supper according to the nUs ol the church of England ;

and he is also enjoined to take the oaths of allegiance and supre-

macy at the 'same time that he takes tho oath of office : or, in [
*'>9

]

default of cither of these requisites, such election shall be void (11).

The other, called the test act (/), directs all officers, civil and military, to

take the oaths and make the declaration against transubstantiation , in any
of the king's courts at Westminster, or at the quarter sessions, within six ca-

lendar months after their admission ; and also within the same time (12) to

receive the sacrament of the Lord's supper, according to the usage of the

church of England, in some public church immediately after divine service

and sermon, and to deliver into court a certificate thereof signed by the

minister and churchwarden, and also to prove the same by two credible

witnesses ; upon forfeiture of 5001. and disability to hold the said office

(13). And of much the same nature with these, is the statute 7 Jac. L c.

2. which permits no persons to be naturalized or restored in blood, but

such as undergo a like test : which test having been removed in 1753, in

favour of the Jews, was the next session of parliament restored again with
some precipitation.

Thus much for offences, which strike at our national religion, or the doc-

trine and discipline of the church of England in particular, I proceed
now to consider some gross impieties and general immoralities, which aro

taken notice of and punished by our municipal law ; frequently in concur-

rence with the ecclesiastical, to which the censure of many of them doe»
also of right appertain ; though with a view somewhat different : the

spiritual court punishing all sinful enormities for the sake of reforming the

private sinner, pro salute animae ; while the temporal courts resent the pub-
lic affront to religion and morality on which all government must depend
for support, and correct more for the sake of example than private amend-
ment (14).

(e) Stat. 13 Car. II. st. 2, c. 1.

(/) Stat. 25 Car. II. c. 2. explained by 9 Geo. II. c. 26.

(11) By the 5 Geo. I. c. 6.
(J

3. the election act, various description.s of persons, whose
into a corporate office shall not be void on ac- offices are not considered civil or military, are
count of tn« person elected having omitted to required to lake the oaths within six month*
receive the sacrament within a year bofore the after their respective appointments, though
election, unlnss he shall be removed within they are not re(iuircd to t;ike tho .sacrament.
-'i

'
'tion, or unless a pro- Amongst these are all ecclesiastical persons-
within that time, and promoted to benefices, members of colleges,

i icluy; and during that who have attained the ae<' --f ' -^ ^--rs, tc-ach-
' « IS not void, but only voidable

;
ers of scholars or pupils, ' lini-sters

)n elected, until a removal or pro- high constables, and prat . law. I
'^ ••"'• limited, is entitled to Geo. I. si. 2. c. 13. 2 Geo. ll. c. 31. 9 Geo.

•: 'f his office in a.s full II. c. 26.

ictually received the (13) But before tho end of every session of
I >i ar pruviuus to his dec- parliament, an act is passed to indemnify all
'' j)er8ons who have not complied with the re-

r. If. r. 2. tlw ori,:in:il test quisition of the corporation and test acts, pro-
' 'fie vided they qualify themselves within a time

is; specified in the act; and proviilcnl also, that
",

' • •
'

",
" ' innt in any action or prosecution has notme oaths has kx. .i,t;i,ned again.st them for their former

but the timp for t:

•
ill (

I 1) i
. ork. cursinc < n%

as. arep.i. , (i R. s ' .s„
'f^st also i« mcp of mw i ..o ...ict-
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The fourth species of offences therefore, more immediately against Gtii
and rehgion, is that of blasphemy against the Ahnighty, by denyingthi^
being or providence

; or by contumelious reproaches of our Saviour Christ
(15). Whither also may be referred all profane scoffing at the holy scrip-
ture, or exposing it to contempt and ridicule. These are oflences punish-
able at common lavsr by fine and imprisonment, or other infamous corporat
punishment {g) : for Christianity is part of the laws of England (A).

V. Somewhat allied to this, though in an hiferior degree, is the

[ *60 ] offence of profane and common swearing and *cursmg. By the
last statute against which, 19 Geo. II. c. 21. which repeals all

former ones, every labourer, sailor, or soldier profanely cursing or swearing
shall forfeit 1^. ; every other person under the degree of a gentleman 2s. ;

and every gentleman or person of superior rank 5^. to the poor of the pa-
rish ; and, on the second conviction, double ; and, for every subsequent of-

fence, treble the sum first forfeited ; with all charges of conviction : and in

default of payment shall be sent to the house of correction for ten days.

Any justice of the peace may convict upon his own hearing, or the testi-

mony of one witness ; and any constable or peace officer, upon his own
hearing, may secure any offender and carry him before a justice, and there

convict him (16). If the justice omits his duty, he forfeits 5/. and the con-

stable 40s. And the act is to be read in all parish churches and public cha-

pels, the Sunday after every quarter-day, on pain of 51. to be levied by war-
rant from any justice (17). Besides this punishment for taking God's name
in vain in common discourse, it is enacted by statute 3 Jac. I. c. 21. that if

in any stage-play, interlude, or shew, the name of the holy Trinity or any of

the persons therein, be jestingly or profanely used, the offender shall forfeit

10/. one moiety to the king, and the other to the informer.

VI. A sixth species of offence against God and religion, of which our

ancient books are full, is a crime of which one knows not well what ac-^

count to give. I mean the offence of witchcraft, conjuration, inchantment, or

sorcery. To deny the possibility, nay, actual existence of witchcraft and^

(S) 1 Hawk. P. C. 7. (h) 1 Vcntr. 293. 2 Strange, 834.

ing. (Id. 674, ^ 64. The serving of any and a fanatic, is a libel at common law. 1 B.

legal process on Sunday is also prohibited, & C. 26. The general law as to this offence,

as also the engaging in hunting, gaming, &c. as collected from 2 Stra. 834. Fitzg. 64.

or travelling, except in cases of charity or no- Barn. R. 162. is, that it is illegal to write'

cessity, or going to church within 20 miles, or against Christianity in general, that it is also

carrying the mail, or going for medical aid, or illegal to write against any one of its evideti-

visiting the sick, or going express by order of ces or doctrines, so as to manifest a malicious

a public officer, or removing a family or fumi- design to undermine it altogether ; but that it

ture, when such removal commenced on an- is not illegal to write, with decency, on con*-

other day. So also all servile work, except troverted points, whereby it is possible some
works of charity or necessity, is forbidden on articles of belief may be affected,

that day, except to those who keep Saturday (16) The conviction may be within eight

as holy. The punishment is only by fine, days after the offence, ^ 12. Each oath or

(Id. 675, 6 69, «fec.) curse being a distinct complete offence, there

In the tJ. S. there is no established church: can be no question, I conceive but a person

it has been considered, however, that we re- may incur any number of penalties in one

ceived the christian religion as part of the day, though Dr. Burn doubts whether any

common law, and that to blaspheme its author number of oaths or curses in one day amounts

is a libel. See Debates in Convention, New- to more than one offence. 3 Bum, 325. Per-

York, p. 374, «&c. 8 Johns. R. 291. sons belonging to his majesty's navy, if guilty

(15) It is not lawful even to publish a cor- of profane cursing and swearing, are liable to

rect account of the proceedings in a court of suffer such punishment as a court-martial shall

iustice, if it contain matter of a scandalous, think proper to inflict. 22 Geo. II. c. 33.

blasphemous, or indecent nature, 3 B. & A. (17) By the 4 Geo. IV.e. 31. this latter pro-

167 ; and a publication stating our Saviour to vision is repealed,

be an impostor, and a murderer in principle,
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sorcery, is at once flatly to contradict the revealed word of God, in va-
rious pnssaires both of the Old and New Testament : and the thing itself

is a truth to vjrhich every nation in the world hath in its turn homo testimo-
ny, either by examples seemingly well attested, or by prohibitory laws}
which at least suppose the possibility of commerce with evil spirits. Tho
civil law punish(-s with diMth not only the sorcerers themselves, but also
those who consult them (t), imitating in the former the express law of
God (A), "thou shalt not suffer a witch to live." And our own
laws, both before and since the conquest, have been •equally [ *Gl ]
penal

; ranking this crime in the same class with heresy, and con-
tlenming botli to the flames {I). The president Montesquieu (m) ranks
them also both together, but with a very difl'erent view : laying it down as
an imj)ortant maxim, that we ought to be very circumspect in the prose-
cution of magic and heresy ; because the most unexceptionable conduct,
the purest morals, and the constant practice of every duty in life, are not a
sufficient security against the suspicion of crimes like these. And indeed
the ridiculous stories that are generally told, and the many impostures and
delusions that have been discovered in all ages, are enough to demolish all

faith in such a dubious crime ; if the contrary evidence were not also ex-
tremely strong. Wherefore it seems to be the most eligible way to con-
clude, with an ingenious writer of our own (n), that in general there has
been such a thing as witchcraft; though one cannot give credit to any
particular modern instance of it.

Our forefathers were stronger believers, when they enacted by statute

33 Hen. VIII. c. 8. all witchcraft and sorcery to be felony without benefit
of clergy; and again by statute 1 Jac. I. c. 12. that all persons in-

voking any evil spirit, or consulting, covenanting with, entertaining, em-
ploying, feeding, or rewarding any evil spirit ; or taking up dead bodies from
their graves to be used in any witchcraft, sorcery, charm, or inchantment

;

or killing or otherwise hurting any person by such infernal arts, should be
guilty of felony without benefit of clergy-, and suffer death. And, if any
person should attempt by sorcery to discover hidden treasure, or to restore

stolen goods, or to provoke unlawful love, or to hurt any man or beast,

though the same were not effected, he or she should suflfer imprisonment
and pillory for the first offence, and death for the second. These acts con-
tinued in force till lately, to the terror of all ancient females in the king-

dom : and many poor wretches were sacrificed thereby to the prejudice of

their neighbours, and their own illusions; not a few having, by some
means or other, confessed the fact at the gallows. But all executions for

this dubious crime are now at an end ; our legislature having at

length followed the wise example of *Louis XIV. in France, who [ *62 ]
iliou^rht proper by an edict to restrain the tribunals of justice from
receiving informations of witchcraft (o). And accordingly it is with us en-

acted by statute 9 Geo. II. c. 5. that no prosecution shall for the future be
carried on against any persons for conjuration, witchcraft, sorcery, or in-

chantment. But the misderaesnor of persons pretending to use witch-
craft, tell fortunes, or discover stolen goods by skill in the occult sciences, is

(i) Cod. I. 9. c. 19. (o) Voltaire Siecl. Loiiis X/V.ch.29. Mod. TTn.

(*) Exod. XXii. 18. Hj.st. xxv. 215. Yet VougWane {de droit crimtnel,

(/) 3 Inst. 44. 353. 45tf.) stiU reckons up sorror> and witchcraft
(wi) Sp. L. b. 12, c. 5. among the crimes puiualiable ui France-
(n) Mr. Addison, Spect. No lir

Vol. II. 55
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still deservedly punished with a year's imprisonment, and standing fotif

times in the pillory (18).

VII. A seventh species of offenders in this class are allreligious impos"

tors: such as falsely pretend an extraordinary commission from heaven ;

or terrify and abuse the people with false denunciations of judgments.

These, as tending to subvert all religion, by bringing it into ridicule and
contempt, are punishable by the temporal courts with fine, imprisonment^

and infamous corporal punishment
(
jo).

VIII. Simony, or the corrupt presentation of anyone to an ecclesiasti-

cal benefice for gift or reward, is also to be considered as an offence against

religion ; as well by reason of the sacredness of the charge which is thus

profanely bought and sold, as because it is always attended with perjury

in the person presented [q) (19). The statute 31 Eliz. c. 6. (which, so far

as it relates to the forfeiture of the right of presentation, was considered in

a former book) (r) enacts, that if any patron, for money or any other cor-

rupt consideration or promise, directly or indirectly given, shall present, ad-

mit, institute, induct, install, or collate any person to an ecclesiastical bene-

fice or dignity, both the giver and taker shall forfeit two years' value of

the benefice or dignity ; one moiety to the king, and the other to any one who
will sue for the same. If persons also corruptly resign or exchange their

benefices, both the giver and taker shall in like manner forfeit double the

value of the money or other corrupt consideration (20). And per-

[* 63 ] sons who shall *corruptly ordain or license any minister, or pro-

cure him to be ordained or licensed (which is the true idea of

simony), shall incur a like forfeiture of forty pounds ; and the minister

himself of ten pounds, besides an incapacity to hold any ecclesiastical pre-

ferment for seven years afterwards. Corrupt elections and resignations in

colleges, hospitals, and other eleemosynary corporations, are also punished

by the same statute with forfeiture of the double value, vacating the place

or office, and a devolution of the right of election for that turn to the

crown (21).

IX. Profanation of the Lord's day, vulgarly (but improperly) called

sabbath-bi'eaking, is a ninth offence against God and religion, punished by

(p) 1 Hawk. P. C. 7.

(,q) 3 Inst. 156.
(r) See book II. p. 279.

(18) By the vagrant act, 5 Geo. IV. c. 8. s.

4, persons pretending or professing to tell for-

tunes, or using any subtle craft, mean.s, or de-

vice, by palmistry, or otherwise, to deceive and
impose on any of his majesty's subjects, arc

rogues and vagabonds. See further, as to this

and the vagrant act, post, 169.

(19) But according to 2 Bla. Rep. 1052.
1 Ld. Raym. 449. Moore Rep. 564. simony is

not an offence criminally punishable at com-
mon law.

(20) Any resignation or exchange for mo-
ney is corrupt, however apparently fair the
transaction : as where a father, wishing that
his son in orders should be employed in the
duties of his profession, agreed to secure, by
a bond, the payment of an annuity exactly
equal to the annual produce of a benefice, in
coasideration of the incumbent's resigning in
favour of his son. The annuity being after-

wards in arrear, the bond was put in suit, and
the defendant pleaded the siraoniacal resigna-

tion in bar ; and lord Man.sfield and the court,
though they declared that it was an unconsci-
entious defence, yet as the resignation had
been made for money, determined that it was
corrupt and simoniacal, and in consequence
that the bond was void. Young v. Jones, E.
T. 1782. See further, as to simony, ante, 2
book 278. notes 12 to 17.

(21) By Stat. 9 Geo. IV. c. 94, bonds of re-

signation of any benefice in favour of a son,^

grandson, brother, uncle, nephew, or grandne-
phew, upon notice or request, are rendered va-
lid, notwithstanding the 31 Eliz. c. 6 ; but the

new Act is not to extend to any engage-
ments, unless the deed be deposited, within
two months, with the registrar of the diocese,

or peculiar jurisdiction, wherein the benefice

is situated. The passing of this Act, it is be-

lieved, arose out of the fluctuating and con-

tradictory decisions of our courts upon the

subject.
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the municipal law of England. For, besides the notorious indecency and
Mcandal of permitting any secular business to be publicly transacted on
that day, in a country professing Christianity, and the corruption of morals

which usually follows its profanation, the keeping one day in the seven

holy, as a time of relaxation and refreshment as well as for public worship,

is of admirable service to a state, considered merely as a civil institution.

It humanizes by the help of conversation and society the manners of the

lower classes ; which would otherwise degenerate into a sordid ferocity

and savage selfishness of spirit : it enables the jndustrious workman to pur-

sue his occupation in the ensuing week with health and cheerfulness : it

imprints on the minds of the people that sense of their duty to God, so

necessary to make them good citizens ; but which yet would be worn out

and defaced by an unremitted continuance of labour, without any stated

times of recalling them to the worship of their Maker. And therefore the

laws of king Athelstan {s) forbad all merchandizing on the Lord's day,

under very severe penalties. And by the statute 27 Hen. VL c. 5. no fair

or market shall be held on the principal festivals, Good Friday, or any

Sunday (except the four Sundays in harvest), on pain of forfeiting the

goods exposed to sale. And since, by the statute 1 Car. L c. 1. no person

shall assemble out of their own parishes, for any sport whatsoever

upon tliis day ; nor, in their parishes, shall use any bull or *bear- [ ^64 ]

baiting, interludes, plays, or other unlawful exercises, or pastimes ;

on pain that every offender shall pay 3^. 4d. to the poor. This statute does

not prohibit, but rather impliedly allows, any innocent recreation or amuse-

ment, withiu their respective parishes, even on the Lord's day, after divine

senice is over. But by statute 29 Car. IL c. 7. no person is allowed to

work on the Lord's day, or use any boat or barge, or expose any goods to

sale ; except meat in public houses, milk at certain hours, and works of

necessity or charity, on forfeiture of os. Nor shall any drover, carrier, or

the like, travel upon that day, under pain of twenty sliillings (22).

X. Drunkenness is also punished by statute 4 Jac. I. c. 5 with the

forfeiture of 5s. ; or the sitting six hours in the stocks : by which time the

statute presumes the ollcnder will have regained his senses, and not be li-

able to do mischief to his neighbours. And there are many wholesome

(s) c. 24.

(22) It has been recently held, that the dri- Thames, are repealed by the 7 and 8 Geo. IV.

ver of a stage-van to and from London to c. 75, which j>crmit8 a limited number of wa-
York 18 a common carrier within the meaning termen, under certain regulations, to ply upon
of 3 Car. I. c. 1, and subject to tlie penalties the Thames, within certain specified limit«,

thereof for travelling on Sunday. Rex v. Mid- on Sundays. By 29 Car. II. c. 7. no arrest can
(Urtnn, 4 D. and R. 824. Where a parol con- be made, nor process served, on a Sunday, «x-
ii;i(;t wa-s entered into for the purchase of a cept for treason, felony, or breach of the peace.
h • r :iMvc ihr vahio of 10/., on a Sunday, Ante book iii. 290. Neither is the hundred an-

"

>, andthehor.se awerMo to the party robbed, (or a, lohhorycom-
iitil the follow- mitted on a Sunday. But where a plaintiff

It; contract was was robbed in going to his parish church, in

;ae laUer day ; and second, his coach, on a Sunday, he recovered against
I be void within Uie 29 Car. the hundred, under thj statute of Winton, 13

J.. ..., Y -.•->'• 'i^ waa not an available objcc- Ed. I. st, 2. the court observing, that th« sta-

tion on the part of the vendor in an action for tute of Charles must be construed to extend
a breach of thf warranty, tho vendee l>pinrr only to cases of travelling, and that it might
i;,'n..r,iiit of

•
ten otherwise if tiie plaintiff had l>een

11m;,- 1 l^ visits, or the like. Teshmaker r. the

HU,is,>:n- V. >\ r.d of Edmonton, M. 7 Geo. I. See 1

C. 232. Sua. 406. Com. 345. Killing game on a

The 1 1 and 12 W. c. 21, and all other Acts for Sunday is prohibited, under heavy penalties,

the regulalionofwatermen plyingupon'^" rr-or hy 13 Geo. III. c. 80.
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statutes, by way of prevention, chiefly passed in the same reign of king

James I. which regulate the licensing of alehouses, and punish persons

fonnd tippling therein ; or the master of such houses permitting them (23),

XL The last offence which I shall mention, more immediately against

religion and morality, and cognizable by the temporal courts, is that of

open and notorious lewdness ; either by frequenting houses of ill-fame,

which is an indictable offence {t) (24) ; or by some grossly scandalous and
public indecency for which the punishment is by fine and imprison-

ment [u) (25). In the year 1650, when the ruling power found it for their

interest to put on the semblance of a very extraordinary strictness and pu-

rity of morals, not only incest and wilful adultery were made capital

crimes ; but also the repeated act of keeping a brothel, or committing for-

nication, were (upon a second conviction) made felony without benefit of

clergy {w). But at the restoration, when men, from an abhorrence of the

hypocrisy of the late times, fell into a contrary extreme of licen-

[ *65 ] tiousness, it was not thought proper to renew a law of *such un-

fashionable rigour. And these offences have been ever since left

to the feeble coercion of the spiritual court, according to the rules of the

canon law ; a law which has treated the offence of incontinence, nay even

{t) Poph. 208.
(u) 1 Siderf. 168.

(w) Scobell, 121.

(23) Justices of the peace have an absolute
and uncontrolled power and discretion in

granting and refusing ale-licences ; lait if it

should appear from their own declarations, or
the circumstances of their conduct, that they
have either refused or granted a licence from
a partial or con-upt motive, they are punishable
in the court of King's Bench by information,

or they may be prosecuted by indictment. 1

Burr. 556. 1 T. R. 692.

But the court of King's Bench refused a
mandamus to justices to rehear an application

for an alehouse licence, which they had refus-

ed, though it was suggested that their refusal

had proceeded from a mistalien view of their

jurisdiction. Rex v. Farringdon Without (Jus-
tices), 4 D. and R. 735. So they refused a
mandamus to rehear a similar application, at

any other period of the year than within the
first twenty days of September, though the
justices might have refused the licence under
a mistake of the law. Rex v. Surrey (Justi-

ces), 5 D. and R. 308.

(24) As to the offence of keeping or frequent-

ing bawdy-houses, see post, 167. A woman
cannot be indicted for being a bawd general-

ly ; for the bare solicitation of chastity is not
indictable. Hawk. b. 1. c. 74. 1 Salk. 382.

As to unnatural offences, see post, 215.

(25) Many offences of private incontinence
fall properly and exclusively under the juris-

diction of the ecclesiastical court, and are ap-
propriated to it. But where the incontinence
or lewdness is public, or accompanied with
conspiracy, it is indictable.

Exposing a party's person to the public view,
is an offence contra bonos mores, and indict-
able. See 1 Sid. 168. 2 Camp. 89. 1 Keb.
620. And by the vagrant act, 5 Geo. IV. c.

83. s. 4. exposing a man's person with intent

to insult a female, is an offence for which the
offender may be treated as a rogue and vaga-
bond ; and so is the wilfully exposing an ob-
scene print or indecent exhibition^—indeed
this would be an indictable offence at common
law. 2 Stra. 789. 1 Barn. Rep. 29. 4 Burr.
2527. 2574. And by the same act of 5 Geo.
IV. c. 83. 8. 3. every common prostitute wan-
dering in public, ?nd behaving in a riotous

and indecent manner, may be treated as an idle

and disorderly person within the meaning of
that act.

Publicly selling and buying a wife is clearly

an indictable offence, 3 Burr. 1438 ; and many
prosecutions against husb.ands for selling, and
others for buying, have recently been sustain-

ed, and imprisonment for six months inflicted.

Procuring or endeavouring to procure the
seduction of a girl, seems indictable. 3 St.

Tri. 519. So is endeavouring to lead a girl

into prostitution. 3 Burr. 1438. And see
post, 209. 212. as to the offence of seduction,

It is an indictable offence to dig up and car-
ry away a dead body out of a church-yard. t 2
T. R. 733. Leach C. L. 4 ed. 497. S. C. 2
East P. C. 652. post, 236. ante, 2 book 429.
And the mere disposing of a dead body for

gain and profit, is an indictable offence. Russ.
& R. C. C. 366. note. 1 Dowl. & R. N. P. C.
13. And it is a misdemeanor to arrest a dead
body, and thereby prevent a burial in due
time. 4 East, 465. The punishment for such
an offence is fine and imprisonment. 2 T. R.
733.

All such acts of indecency and immorality
are public misdemeanors, and the offenders
may be punished either by an information
granted by the court of king's bench, or by an
indictment preferred before a grand jury at

the assises or quarter sessions.

t See accordingly, 2 R. S. 688.
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Adultery itself, with a great degree of tenderness and lenity ; owing per-
haps to the eonstrainod celibacy of its first compilers. The temporal courts
therefore take no cognizance of the crime of adultery, otherwise than as a
private injury {jc) (2()).

But, before we quit this subject, we must take notice of the temporal
punishment for having A<?.9Zr//Y/ children, considered in a criminal light; for,

with regard to the maintenance of such illegitimate offspring, which is a
civil concern, we have formerly spoken at large (y). 13y the statute 18
Eliz. c. 3. two justices may take order for the punishment of the mother
and reputed father ; but what that punishment shall be is not therein as-
certained ; though the contemporary exposition was that a corporal pu-
nishment was intended (s). By statute 7 Jac. I. c. 4. a specific pimish-
ment {viz. commitment to the house of correction) is inflicted on the wo-
man only. But in both cases, it seems that the penalty can only be in-

flicted if the bastard becomes chargeable to the parish ; for otherwise the
very maintenance of the child is considered as a degree of punishment.
By the last-mentioned statute the justices may commit the mother to the
house of correction, there to be punished and set on work for one year

;

and, in case of a second offence, till she find sureties never to offend
again (27).

CHAPTER V.

OF OFFENCES AGAINST THE LAW OF NATIONS (1).

According to the method marked out in the preceding chapter, we are
next to consider the offences more immediately repugnant to that univer-
sal law of society, which regulates the mutual intercourse between one
state and another ; those, I mean, which are particularly animadverted on,
as such, by the English law (2).

The law of nations is a system of rules, deducible by natural reason,
and established by universal consent among the civilized inhabitants of the

world (a) ; in order to decide all disputes, to regulate all ceremonies and
civilities, and to insure the observance of justice and good faith, in that in-

tercourse which must frequently occur between two or more independent

(*) See Book III. pag. 139. (z) Dalt. Just. ch. II.

(y) See Book I. p. 458. (a) Ff. I. 9.

(26) In New-York, incest is punished by charge her from further confinoment. By sec-
imprisonment for not more than 10 years. (2 tion 4, justices are restrained from committing
R. S. 688.) any woman till she has been delivered one

(27) The 7 Jac, I. c. 4. ^ 7, (which provided month, The child must be chargeable, oy
certain punishments for lewd female* who likely to become so, in order to authorize a
had bastards), is repealed by 50 Geo. III. c. conviction. 2 Nolan. 256. Third edition.

51, ^ 1, which enacts "that in cjises when a (1) As the law of nations in general, see
woman shall have a bastard child which may Vattel's L. Nat. 1 Chitty's Com, L. 28. 74.

\)c chargeable to the parish, any two justices 2 Chitty's Crim. L. 52 to 58.

before whom such woman shall be brought, (2) The matters contained in this chapter
may commit her, at their discretion, to the are beyond the legislative jwwer of the seve-
house of correction, in their district, for a time ral states ; the>- are regulated by the general

not exceeding twelve calen<lar montlis, nor law of nations, or by Congress, or by treaties,

-less than six weeks. By section 3, ujwn the These offences are punishable in the U. S.

woman's good l>ehaviour during her confine- courts,

p^nt, any two justices may release and dis*
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states, and the individuals belonging to each {b). This general law is

founded upon this principle, that different nations ought in time of peace

to do one another all the good they can ; and in time of war as little harm
as possible, without prejudice to their own real interests (c). And, as none
of these states will allow a superiority in the other, therefore ueither can

dictate or prescribe the rules of this law to the rest ; but such

[ *67 ] rules must necessarily result from those *principles of natural

justice, in which all the learned of every nation agree ; or they

depend upon mutual compacts or treaties between the respective commu-
nities ; in the construction of which there is also no judge to resort to, but

the law of nature and reason, being the only one in which all the contract-

ing parties are equally conversant, and to which they are equally subject.

In arbitrary states this law, wherever it contradicts, or is not provided for

by the municipal law of the country, is enforced by the royal power : but

since in England no royal power can introduce a new law, or suspend the

execution of the old, therefore the law of nations (wherever any question

arises which is properly the object of its jurisdiction) is here adopted in its

full extent by the common law, and is held to be a part of the law of the

land. And those acts of parliament which have from time to time been
made to enforce this universal law, or to facilitate the execution of its de-

cisions, are not to be considered as introductive of any new rule, but mere-

ly as declaratory of the old fundamental constitutions of the kingdom :

without which it must cease to be a part of the civilized world. Thus in

mercantile questions, such as bills of exchange and the like : in all marine
causes, relating to freight, average, demurrage, insurances, bottomry, and
others of a similar nature ; the law-merchant (d), which is a branch of the

law of nations, is regularly and constantly adhered to. So too in all dis^-

putes relating to prizes, to shipwrecks, to hostages, and ransom bills, there

js no other rule of decision but this great universal law, collected from his-

tory and usage, and such writers of all nations and languages as are ge^

nerally approved and allowed of (3).

But, though in civil transactions and questions of property between the

subjects of different states, the law of nations has much scope and extent,

as adopted by the law of England
;
yet the present branch of our

[ *68 ] inquiries will fall *within a narrow compass, as offences against

the law of nations can rarely h? the object of the criminal law of

any particular state. For offences against this law are principally in-

cident to whole states or nations ; in which case recourse can only be had
to war ; which is an appeal to the God of hosts, to punish such infrac-^

tions of public faith, as are committed by one independent people against

another : neither state having any superior jurisdiction to resort to upon
earth for justice. But where the individuals of any state violate this

general law, it is then the interest as well as duty of the government, un-
der which they live, to animadvert upon them with a becoming severity,

that the peace of the world may be maintained. For in vain would na^

(b) See Book I. p. 43.
(c) Sp. L. b. 1, c. 7.

(c) See Book I. pag. 273.

(3) By the 33 Geo. III. c. 66. it was enact-
ed, that it was unlawful for any of his majes-
ty's subjects to ransom, or enter into any con-
tract for mnsoming, any ship or merchandise
captured by an enemy ; and that all contracts
and securities for that purpose, without the li-

cence therein mentioned, were absolutely

void ; and that every person who entered into

such a contract, should be subject to a penalty

of 5001.

In the U. S. the common law remains unal-

tered.
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tlons in their collectivo capacity observe these universal rules, if private

I

'ots wore at liberty to break them at their own discretion, and involve
;'

> two stjites in a war. It is therefore incumbent upon the nation injur-

ed, first to demand satisfaction and justice to bo done on the oHTender, by
the state to which he belongs ; and, if that be refused or neglected, the

sovereign then avows himself an accomplice or abettor of his subject^s

crime, and draws upon his commimity the calamities of foreign war.
The principal offences against the law of nations, animadverted on as

such by the municipal laws of England, are of three kinds : 1 . Violation

of safe-conducts; 2. Infringement of the rights of embassadors; and 3.

Piracy.

I. As to the first, violation o( safe-conducts or passports, expressly grant-

ed by the king or his embassadors (e) to the subjects of a foreign power in

time of mutual war (4) ; or committing acts of hostilities against such as
are in amity, league, or truce with us, who are here under a general implied
safe-conduct : these are breaches of the public faith, without the preserva-

tion of which there can be no intercourse or commerce between one na-

tion and another : and such offences may, according to the writers upon
the law of nations, be a just ground of a national war ; since it is

not in the power of *the foreign prince to cause justice to be done [ *69 ]

to his subjects by the very individual delinquent, but he must re-

quire it of the whole community. And as during the continuance of any
safe-conduct, either express or implied, the foreigner is under the protection

of the king and the law : and, more especially, as it is one of the articles

of magna charta {/), that foreign merchants should be entitled to safe-

conduct and security throughout the kingdom : there is no question but

that any violation of either the person or property of such foreigner may
be punished by indictment in the name of the king, whose honour is more
particularly engaged in supporting his own safe-conduct. And, when^this

malicious rapacity was not confined to private individuals, but broke out

into general hostilities, by the statute 2 Hen. V. st. 1. c. 6. breaking of

truce and safe-conducts, or abetting and receiving the truce-breakers, was
(in affirmance and support of the law of nations) declared to be high trea-

son against the crown and dignity of the king ; and conservators of truce

and safe-conducts were appointed in every port, and empowered to hear
and determine such treasons (when committed at sea) according to the

ancient marine law then practised in the admiral's court ; and, together

with two men learned in the law of the land, to hear and determine ac-

cording to that law the same treasons when committed within the body of
any county. Which statute, so far as it made these offences amount to

treason, was suspended by 14 Hen. VI. c. 8. and repealed by 20 Hen. VI.
€.11. but revived by 29 Hen. VI. c. 2. which gave the same powers to

the lord chancellor, associated with either of the chiefjustices, as belong-
ed to the conservators of truce and their accessors ; and enacted that, not-

withstanding the party be convicted of treason, the injured stranger should
have restitution out of his effects, prior to any claim of the crown. And
it is farther enacted by the statute 31 Hen. VI. c. 4. that if any of the
king's subjects attempt or offend upon the sea, or in any port within
the king's obeysancc, against any stranger in amity, league, or truce, or

(«) See Book I. pag. 960. (/) 9 Hen. Ut. c. 30. See Book I. paff. »», Ac.

(4) See 1 Story's laws U. 8. 89, ^ 27.
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[ *70 ] under safe conduct ; and especially by attaching *his person, 6t
spoiling him or robbing him of his goods ; the lord chancellory

with any of the justices of either the king's bench or common pleas, may
cause full restitution and amends to be made to the party injured.

It is to be observed, that the suspending and repealing acts of 14 &l 20
Hen. VI. and also the reviving act of 29 Hen. VI. were only temporary,

so that it should seem that after the expiration of them all, the statute 2
Hen. V. continued in full force ; but yet it is considered as extinct by the

statute 14 Edw. IV. c. 4. which revives and confirms all statutes and
ordinances, made before the accession of the house of York, against

breakers of amities, truces, leagues, and safe-conducts, with an express

exception to the statute of 2 Hen. V. But (however that may be) I ap-

prehend it was finally repealed by the general statutes of Edw. VI, and
queen Mary, for abolishing new created treasons : though sir Matthew
Hale seems to question it as to treasons committed on the sea {g). But
certainly the statute of 31 Hen. VI. remains in full force to this day.

II. As to the rights of embassadors, which are also established by the

law of nations, and are therefore matter of universal concern, they have
formerly been treated of at large (A). It may here be sufficient to re-

mark, that the common law of England recognizes them in their full ex-

tent, by immediately stopping all legal process i^ued out through the igno*

ranee or rashness of individuals, which may intrench upon the immunities

of a foreign minister or any of his train. And, the more elToctually to

enforce the law of nations in this respect, when violated through wanton-
ness or insolence, it is declared by the statute 7 Ann. c. 12. that all pro-

cess whereby the person of any embassadors (5), or of his domestic or

domestic servant, may be arrested, or his goods distreined or seized, shall

be utterly null and void (6) ; and that all persons prosecuting, soliciting, or

executing such process, being convicted by confession or the oath

[ *71 ] of one witness, before the *lord chancellor and the chief justices,

or any two of them, shall be deemed violators of the laws of na-

tions, and disturbers of the public repose ; and shall suffer such penalties

and corporal punishment as the said judges, or any two of them, shall

think fit (^) (7). Thus, in cases of extraordinary outrage, for which the

law hath provided no special penalty, the legislature hath intrusted to the
three principal judges of the kingdom an unlimited power of proportion-

ing the punishment to the crime.

III. Lastly, the crime oi piracy, ot robbery and depredation upon the

high seas, is an offence against the universal law of society ; a pirate be-

ig) 1 Hal. P. C. 267. {i) See the occasion of making this statute-,

(A) See Book L pag. 233. Book I. pag. 255.

(5) " Or other public minister of a foreign S. C. But if the servant do not reside in the
prince or state." ambassador's house, and have goods in his own

(6) A consul is not a public minister with- house, more than are necessary for his conve-
in the act. Ante, 3 book, 289. The party, to nience as such servant, they are not within the

entitle him to the protection of the act, must protection of the act. 1 B. & C. 554. 2 D.
be a servant, or employed in the ambassador's & R. 833. S. C. The servant's name must
house, 3 D. & R. 25 ; and a servant within the be registered in the secretary of state's office,

meaning of the act must be actually and bona and transmitted to the sheriff's office, to sup-

fide such servant. Tidd Prac. 8 ed. 193. 4 port a proceeding against the sheriff for such
Burr. 2016, 7. It doesnot matter whether the arrest. 1 Wils. 20. and sect. 5. of the statute,

servant is a native of the county where the Tidd Prac. 8 ed. 194. See further on this

ambassador resides, or a foreigner ; and real subject, ante, 1 book, 257. n. (13)-

sesrvants, though not residing with the ambas- (7) See post, 269. and see 3 Chitty's Cr, L.

sador, are within the act. 2 gtra. 797. 3 1090 to 1093.
Wils. 35. 1 B. & C. 563. 2 D. & R. 840.
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ing, according to sir Edward Coko (A), hostis humanis generis. As there*

fore he hfis r«nounc(Ml all the benefits of society and governracnt, and has

reduced himself afresh to the savage state of nature, by declaring war
against all mankind, all mankind must declare v/ar against him : so that

every community hath a right, by the rule of self-defence, to inflict that

punishment upon him, which every individual would in a state of nature

have been otherwise entitled to do, for any invasion of liis person or per-

sonal property.

By the ancient common law, piracy, if committed by a subject, \v;i.s

held to be a species of high treason, being contrary to his natural alle-

giance ; and by an alien to be felony only : but now, since the statute of

treason, 25 Edw. III. c. 2. it is held to be only felony in a subject (/). For-

merly it was only cognizable by the admiralty courts, which proceed by
the rules of the civil law (m). But it being inconsistent with the liberties

of the nation, that any man's life should be taken away, unless by the judg-

ment of his peers, or the conmion law of the land, the statute 28 Hen.
VIII. c. 15."established anew jurisdiction for this purpose, which proceeds

according to the course of the common law, and of which we shall say

more hereafter (8).

*The oft'ence of piracy, by common law, consists in commit- [ *72 ]

ting those acts of robbery and depredation upon the high seas,

which, if committed upon land, would have amounted to felony there (n).

But, by statute, some other offences are made piracy also : as by statute

1 1 and 12 W. III. c. 7. if any natural born subject commits any act of hos-

tility upon the high seas, against others of his majesty's subjects, under

colour of a commission from any foreign power ; this, though it would
only be an act of war in an alien, shall be construed piracy in a subject.

And farther, any commander, or other seafaring person, betraying his trust,

and running away with any ship, boat, ordnance, ammunition, or goods

;

or yielding them up voluntarily to a pirate ; or conspiring to do these acts

;

or any person assaulting the commander of a vessel to hinder him from

fighting in defence of his sliip, or confining him, or making or endeavour-

ing to make a revolt on board; shall, for each of these offences, be ad-

judged a pirate, felon, and robber, and shall suffer death, whether he be

principal, or merely accessary by setting forth such pirates, or abetting

them before the fact, or receiving or concealing them or their goods after

it. And the statute 4 Geo. I. c. 11. expressly excludes the principals from

the benefit of clergy. By the statute 8 Geo. I. c. 24. the trading with

known pirates, or furnishing them with stores or ammunition, or fitting

out any vessel for that purpose, or in any wise consulting, combining, con-

federating, or corresponding with them : or the forcibly boarding any mer-

chant vessel, though without seizing or carrying her off, and destroying or

throwing any of the goods over-board, shall be deemed piracy : and such

accessaries to piracy as are described by the statute of king William, are

declared to be principal pirates, and all parties convicted by virtue of this

act are made felons without benefit of clergy. By the same statutes also

(to encourage the defence of merchant vessels against pirates), the com-
manders or seamen wounded, and the widows of such seamen as are slain,

(*) 3 Inst. 113. (m) 1 Hawk. P. C. 98.

(/) Ibxd. (n) Ibid. lOO.

(8) Post, 269.

Vol. II. 56
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[ *73 ] in any piratical engagement, shall be entitled to a bounty, to *he
divided among them, not exceeding one-fiftieth part of the value

of the cargo on board : and such wounded seamen shall be entitled to

the pension of the Greenw^ich hospital : which no other seamen are, except

only such as have served in a ship of war. And if the commander shall

behave cowardly, by not defending the ship, if she carries guns, or arms, or

shall discharge the mariners from fighting, so that the ship falls into the

hands of pirates, such commander shall forfeit all his wages, and suffer six

months' imprisonment (9). Lastly, by statute 18 Geo. II. c. 30. any
natural born subject, or denizen, who in time of war shall commit hostili-

ties at sea against any of his fellow-subjects, or shall assist an enemy on
that element, is liable to be tried and convicted as a pirate (10).

These are the principal cases, in which the statute law of England in-

terposes to aid and enforce the law of nations, as a part of the common
law : by inflicting an adequate punishment upon offences against that

universal law, committed by private persons. We shall proceed in the

next chapter to consider offences, which more immediately affect the sove-

reign executive power of our own particular state, or the king and govern-

ment ; which species of crime branches itself into a much larger extent,

than either of those of which we have already treated.

CHAPTER VI.

OF HIGH TREASON (I).

The thirS general division of crimes consists of such as more especially

affect the supreme executive power, or the king and his government

;

which amount either to a total renunciation of that allegiance, or at the

least to a criminal neglect of that duty, which is due from every subject to

his sovereign. In a former part of these commentaries {a) we had occa-

sion to mention the nature of allegiance, as the tie or ligamen which binds

every subject to be true and faithful to his sovereign liege lord the king, in

return for that protection which is afforded him ; and truth and faith to bear

of life and limb, and earthly honour ; and not to know or hear of any il!

(a) Book I. ch. 10.

(9) In the construction of the common lav/, The rules as to larceny will here apply. See
as enlarged by the statutes mentioned in the post, Chap. XVII.
text, it appears that for mariners to seize the (10) See 2 Haw. P. C. p. 305, 461-5, 480,^

captain, put him on shore against his will, and ^ 1. See also 5 G. IV. c. 17, by which deal-

afterwards employ the ship for their use, is ing in slaTes on the high seas, &c. is made
piracy. 2 East P. C. 796. And embezzling piracy, and punishable with death. See also

a ship's anchor and cable is piracy, though the 5 Geo. IV. c. 113, ^ 9, and Forbes v. Cochrane,
master of the vessel concur in it, and though 3 D. and R. 679. 2 B. and C. 448, on the

the object is to defraud the underwriters, not same subject.

the insurers. Russ. & R. C. C. 123. Where The 9 Geo. IV. c. 31, repeals so much of
the master of a vessel insured the ship and the 22 and 23 Car. II. c. 11, " as relates to any
cargo, landed the goods, and on the destruc- mariner laying violent hands on his command-
tion of the former, protested both as lost, with er as therein mentioned." See also 9 Geo.
intent to defraud the owners and insurers, this IV. c. 84.

was holden to be a mere breach of trust and (1) As to this offence in general, see 1 East
no felony, because there was no determina- P. C. 37. to 140. Com. Dig. Justices, K. 2
tion of the special authority with which the Chitty's Crim. L. 60 to 67.

defendant was intrusted. 2 East P. C. 776.
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intended him, without defending him therefrom. And this allegiance, we
)ii ly remember, was distinguished into two species : the one natural and
p. rpetual, which is inherent only in natives of the king's dominions; the
uthcr local and temporary, which is incident to aliens also. Every offence
ih» rcl'ore more immediately afiecting the royal person, his crown, or digni-

ty, is in some degree a breach of this duty of allegiance whether natural

or innate, or local and acquired by residence : and these may be distin-

guished into four kinds ; 1. Treason. 2. Felonies injurious to the king's

prerogative. 3. Praemunire. 4. Other misprisions and contempts. Of
which crimes, the first and principal is that of treason.

•Treason, proditio, in its very name (which is borrowed from the [ •TS ]
French) imports a betraying, treachery, or breach of faith. It

therefore happens only between allies, saith the Mirror {b) : for treason is in-

deed a general appellation, made use of by the law, to denote not only of-

fences against the king and government, but also that accumulation of

guilt which arises whenever a superior reposes a confidence in a subject

or inferior, between whom and himself there subsists a natural, a civil, or

even a spiritual relation : and the inferior so abuses the confidence, so for-

gets the obligations of duty, subjection, and allegiance ; as to destroy the

Ufe of any such superior or lord (c). This is looked upon as proceeding

from the same principle of treachery in private life, as would have urged
him who harbours it to have conspired in public against his liege lord and
sovereign, and therefore for a wife to kill her lord or husband, a servant his

lord or master, and an ecclesiastic his lord or ordinary : these, being

breaches of the lower allegiance, of private and domestic faith, are denomi-

nated petit treasons (2). But when disloyalty so rears its crest, as to at-

tack even majesty itself, it is called by way of eminent distinction high trea-

son, alta proditio ; being equivalent to the crimen Inesac majestatis of the

Romans, as Glanvil {d) denominates it also in our English law.

As this is the highest civil crime, which (considered as a member of the

community) any man can possibly commit, it ought therefore to be the

most precisely ascertained. For if the crime of high treason be indeter-

minate, this alone (says the president Montesquieu) is sufficient to make
any government degenerate into arbitrary power (c). And yet, by the

ancient common law, there was a great latitude left in the breast of the

judges to determine what was treason, or not so : whereby the creatures of

tyrannical princes had opportunity to create abundance of constructive

treasons; that is, to raise, by forced and arbitrary constructions,

offences into the *crime and punishment of treason which never [ *76 ]

were suspected to be such. Thus the accroaching, or attempting

to exercise, roj'al power (a very uncertain charge) was in the 21 Edw. III.

held to ho treason in a knight of Hertfordshire, who forcibly assaulted and
detained one oi the king's subjects till he paid him 90/. (/) : a crime, it

must be owned, well deserving of punishment ; but which seems to be of
a complexion very different from that of treason. Killing the king's father,

or brother, or even liis messenger, has also fallen under the same denomi-
nation {g). The latter of which is almost as tyrannical a doctrine as that

(ft) c. 1,^7. (e) Sp. L. b. 12, c. 7.
(c) LL. Ae\frt4L c. 4. AtthtUt. c. 4. Canuti. c. (/) 1 Ilal. P. C. 80.

**• 8>- (g) Britt. c. 22, 1 Hawk. P. C. S4.

(2) Petit treason is abolished by 2 R, S. committed by a stranger. See ante, p. Id.

657i ftnd these offences are the same as if note 15.
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of the imperial constitution of Arcadius and Honorius, which determines

that any attempts or designs against the ministers of the prince shall be

treason (h). But, however, to prevent the inconveniences which began to

arise in England from this multitude of constructive treasons, the statute

25 Edw. III. c. 2. was made ; which defines what offences only for the fu-

ture should be held to be treason : in like manner as the lex Julia majestatis

among the Romans promulged by Augustus Caesar, comprehended all the

ancient laws, that had before been enacted to punish transgressors against

the state {i) (3). This statute must therefore be our text and guide, in or-

der to examine into the several species of high treason. And we shall find

that it comprehends all kinds ofhightreason under seven distinct branches (4).

1. "When a man doth compass or imagine the death of our lord the

king, of our lady his queen, or of their eldest son and heir." Under this

description it is held that a queen regnant (such as queen Elizabeth and

queen Anne) is within the words of the act, being invested with royal

power, and entitled to the allegiance of her subjects (j) : but the

[ *77 ] husband of such a queen is not comprised within these words, *and

therefore no treason can be committed against him (yfc). The king

here intended is the king in possession, without any respect to his title :

for it is held, that a king de facto and not de jure, or, in other words, an

usurper that hath got possession of the throne, is a king within the mean-
ing of the statute : as there is a temporary allegiance due to him, for his

administration of the government, and temporary protection of the public :

and therefore treasons committed against Henry YI. were punished under
Edward IV., though all the line of Lancaster had been previously declared

usurpers by act of parliament. But the most rightful heir of the crown,
or king de jure and not de facto, who hath never had plenary possession of

the throne, as was the case of the house of York during the three reigns

of the line of Lancaster, is not a king within this statute against whom

(h) Qui de nece virorum illustrium, qui consiliis tis reus, gladio feriatur, bonis ejus omnibus fisco
et consistorio nostra intersunt, senatorum etiam nostra addictis. (Cod. 9. 8. 5.)

(nam et ipsi pars corporis nostri sunt) vel cujushhef. (i) Gravin. Orig. 1, ^ 34.

postremo, qui militat nobiscum, cogitaverit : (eadem (j) 1 Hal. P. C. 101.

enim. severitate voluntatem sceleris, qua effectum, {k) 3 Inst. 7. 1 Ilal. P. C. 106.

puniri jura valuerint) ipse quidem, utpote majesta-

(3) The provisions of this act are confirm- in cases of high treason,

ed by the 36 Geo. III. c. 7. which is made per- (4) Treason may be either against the U. S.
petual by the 57 Geo. III. c. G. This latter or against the state : the first is, leying war
statute renders the law of high treason more against the U. S. or adhering to their enemies,
clear and definite. It provides, that if any one giving them aid and comfort. (Const, art. 3.

within the realm, or without, shall compass or sect. 3, ^ 1.) The last is, levying war against

intend death, destruction, or any bodily harm the people of this state within the state : or a
tending thereto, maiming or wounding, im- combination by force to usurp the government
prisonment or restraint of his majesty, or to of the state, or overturn it, evidenced by afor-
depose him from the style, honour, or kingly cible attempt made within the slate : or adher-
name of the imperial crown of these realms, ing to the enemies of this state a\id giving

or to levy war against him within this realm, them aid and comfort, when the state ie en-

jn order by force or constraint to compel him gaged in war with a foreign enemy, in cases

to change his measures or counsels, or in or- prescribed in the Constitution of the U. S.

der to put any constraint upon, or intimidate (2 R. S. 656.) An overt act must be done to

both or either house of parliament, or to move constitute the offence, (2 R. S. 692.) and

or stir any foreigner with force to invade this two witnesses must prove the same overt

realm, or any of his majesty's dominions ; and act ; or one must prove one overt act, and

such compassing or intentions shall express another witness another overt act of the

by publishing any printing or writing, or by same treason. No evidence can be given of

any other overt act, being convicted thereof any overt acts except such as are laid express-

on the oaths of two witnesses upon trial, or ly in the indictment : and no conviction can

otherwise, by due course of law, such person be had unless one or more such acts are so

nhall be a^udged a traitor, and suffer death as alleged. (2 R. S. 735, (} 15, 16.)
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treuons may be committed (/). And a very sensible writer on the crown-
law carries the point of possession so far, that he holds (m), that a king
out of possession is so far from having any right to our allegiance, by any
other title which he may set up against the king in being, that we are
bound by the duty of our allegiance to resist him. A doctrine which he
grounds upon the statute 11 Hen. VII. c. 1. which is declaratory of the

common law, and pronounces all subjects excused from any penalty or
forfeiture, which do assist and obey a king dc facto. But, in truth, this

seems to be confounding all notions of right and wrong ; and the conse-
quence would be, that when Cromwell had murdered the elder Charles,
and usurped the power (though not the name) of king, the people were
bound in duty to hinder the son's restoration : and were the king of Po-
land or Morocco to invade this kingdom, and by any means to get pos-
session of the crown (a term, by the way, of very loose and indistinct

signification), the subject would be bound by his allegiance to fight for his

natural prince to-day, and by the same duty of allegiance to fight against

him to-morrow. The true distinction seems to be, that the statute

of Henry *the Seventh does by no means command any opposition [ *78
]

to a king de jure; but excuses the obedience paid to a king defacto.

When therefore an usurper is in possession, the subject is excused BXidi jus-

tified in obeying and giving him assistance : otherwise, under an usurpa-
tion, no man could be safe : if the lawful prince had a right to hang him
for obedience to the powers in being, as the usurper would certainly do for

disobedience. Nay, farther, as the mass of people are imperfect judges of
title, of which in all cases possession is primd.facie evidence, the law com-
pels no man to yield obedience to that prince, whose right is by want of
possession rendered uncertain and disputable, till Providence shall think fit

to interpose in his favour, and decide the ambiguous claim : and therefore,

till he is entitled to such allegiance by possession, no treason can be com-
mitted against him. Lastly, a king who has resigned his crown, such
resignation being admitted and ratified in parliament, is according to sir

Matthew Hale no longer the object of treason (n). And the same reason
holds, in case a king abdicates the government ; or, by actions subversive

of the constitution, virtually renounces the authority which he claims by
that very constitution : since, as was formerly observed (o), when the fact

of abdication is once established, and determined by the proper judges, the

consequence necessarily follows, that the throne is thereby vacant, and he
is no longer king.

Let us next see, what is a compassing or imagining the death of the
king, ^c. These are synonymous terms ; the word compass signifying
the purpose or design of the mind or will (/?), and not, as in common speech,
the carrying such design to eflfect [q). And therefore an accidental stroke,

which may mortally wound the sovereign, per infortunium^ without any
traitorous intent, is no treason : as was the case of sir Walter Tyr-
rel, who, by the command of king William Rufus, *shooting at a [ *19

]
hart, the arrow glanced against a tree, and killed the king on the
spot (r). But, as this compassing or imagining is an act of the mind, it

cannot possibly fall under any judicial cognizance, unless it be demonstrat-

(/) 3 Inst. 7. 1 Ilal. P. C. 104. the death of any man, demonstrated bj- some eri-

(m) 1 Hawk. P. C. 36. dent fact, was equally penal as homicide itself. (3

(n) 1 Hal. P. C. 104. Inst. 5.)
^ '

^
(o) Book 1. pag. «ia. (q) 1 Hal. P. C. 107.

if) By the ancient law compatting or intending (r) 3 Inst. C.
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ed by some open, or overt act (5). And yet the tyrant Dionysius is re-

corded {s) to have executed a subject, barely for dreaming that he had
killed him ; which was held of sufficient proof, that he had thought there-

of in his waking hours. But such is not the temper of the English law
;

and therefore in this, and the three next species of treason, it is necessary
that there appear an open or overt act of a more full and explicit nature,

to convict the traitor upon. The statute expressly requires, that the ac-

cused "be thereof upon sufficient proof attainted of some open act by
men of his own condition." Thus, to provideVeapons or ammunition for

the purpose of killing the king, is held to be a palpable overt act of trea-

son in imagining his death {t). To conspire to imprison the king by force,

and move towards it by assembling company, is an overt act of compass-
ing the king's death [u) ; for all force, used to the person of the king, in

its consequence may tend to his death, and is a strong presumption of

something worse intended than the present force, by such as have so far

thrown off their bounden duty to their sovereign ; it being an old observa-

tion, that there is generally but a short interval between the prisons and
the graves of princes. There is no question also, but that taking any
measures to render such treasonable purposes effectual, as assembling and
consulting on the means to kill the king, is a sufficient overt act of high
treason (w) (6).

(5) Plutarch, in vit.

it) 3 Inst. 12.

(u) 1 Hal. P. C. 109.

(ic) 1 Hawk. P. C. 38. Hal. P. C. 119.

(5) In the case of the regicides, the indict-

ment charged, that they did traitorously com-
pass and imagine the death of the king. And
the taking off his head was laid, among others,

as an overt act of compassing. And the per-
son who was supposed to have given the stroke
was convicted on the same indictment. For
the compassing is considered as the treason,

the overt acts as the means made use of to ef-

fectuate the intentions of the heart. And in

every indictment for this species of treason,

and indeed for levying war, or adhering to the
king's enemies, an overt act must be alleged
and proved. For the overt act is the charge,
to which the prisoner must apply his defence.
Put it is not necessary, that the whole of the

evidence intended to be given should be set

forth ; the common law never required this

exactness, nor doth the statute of king Wil-
liam require it. It is sufficient, that the charge

be reduced to a reasonable certainty, so that

the defendant may be apprized of the nature
pf it, and prepared to give an answer to it,

Fost. 194.

(6) This subject is so ably explained by
Mr. Justice Foster in his first discourse on
high treason, that it may be usefal to annex
here two of his sections. " In the case of
the king the statute of treasons hath, with
great propriety, retained the rule voluntas pro
facto. The principle upon which this is found-
ed is to obvious to need much enlargement.
The king is considered as the head of the
body-politic, and the members of that body are
considered as united and kept together by a
political union with him and with each other.

His life cannot, in the ordinary course of
things, be taken away by treasonable practi-

ces, without involving a whole nation in blood

and confusion ; consequently every stroke le-

velled at his person is, in the ordinary course
of things, levelled at the public tranquillity.

The law, therefore, tendereththe safety of the

king with an anxious concern ; and, if I may
use the expression, with a concern bordering
upon jealousy. It considereth the wicked
imaginations of the heart, in the same degree
of guilt as if carried into actual execution,
from the moment measures appear to have
been taken to render them effectual. And,
therefore, if conspirators meet and consult
how to kill the king, though they do not then
fall upon any scheme for that purpose, this is

an overt act of compassing his death ; and so

are all means made use of, be it advics, per-

suasion, or command, to incite or encourage
others to commit the fact, or join in the at^

tempt ; and every person who but assenteth to

any overtures for that purpose will be involved
in the same guilt.

The care the law hath taken for the per-

sonal safety of the king is not confined to ac-

tions or attempts of the more flagitious kind,

to assassination or poison, or other attempts
directly and immediately aiming at his life.

It is extended to every thing wilfully and de-

liberately done or attempted, whereby his life

may be endangered. And, therefore, the eii-

tering into measures for deposing or impri-

soning him, or to get his person into the power
of the conspirators, these offences are overt

acts of treason within this branch of the sta-

tute. For experience has shewn that betweeri

the prisons and the graves of princes the dis-

tance is very small. Fost. 194."

This was the species of treason with which
the state-prisoners were charged, who were
tried in 179^. And the question, as stated by
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How far mero words, spoken by an individual, and not relative to any
treasonable act or design then in agitation, shall amount to treason, has
been formerly matter of doubt. We have two instances in the

reign of Edward the P'ourth, *of persons executed for treasonable [ 'SO ]

words : the one a citizen of London, who said he would make his

son heir of the crown, being the sign of the house in which he lived; the

other a gentleman, whose favourite buck the king killed in hunting,

whereupon he wished it, horns and all, in the king's belly (7). These
were esteemed hard cases : and the chief justice Markham rather chose
to leave his place than assent to the latter judgment {x). But now it

seems clearly to be agreed, that by the common law and the statute of
Edward III. words spoken amount to only a high misdemesnor, and no
treason. For they may be spoken in heat, without any intention, or be
mistaken, perverted, or mis-remembered by the hearers ; their meaning de-

pends always on their connexion with other words and things ; they may
signify differently even according to the tone of voice with which they

are delivered ; and sometimes silence itself is more expressive than any
discourse. As therefore there can be nothing more equivocal and ambi-

guous than words, it would indeed be unreasonable to make them amount
to high treason. And accordingly in 4 Car. I. on a reference to all the

judges, concerning some very atrocious words spoken by one Pyne, they

certified to the king, " that though the words were as wicked as might be,

yet they were no treason : for unless it be by some particular statute, no
words will be treason (y) (8)." If the words be set down in writing, it

argues more deliberate intention : and it has been held that writing is an

overt act of treason ; for scribcre est agere. But even in this case the bare

words are not the treason, but the deliberate act of writing them. And
such writing, though unpublished, has in some arbitrary reigns convicted

its author of treason : particularly in the cases of one Peachum, a clergy-

man, for treasonable passages in a sermon never preached {z) ; and of

Algernon Sydney, for some papers found in his closet ; which, had they

been plainly relative to any previous formed design of dethroning or mur-

dering the king, might doubtless have been properly read in evi-

dence as overt *acts of that treason, which was specially laid in [ *81
]

the indictment (a). But being merely speculative, without any
intention (so far as appeared) of making any public use of them, the con-

victing the authors of treason upon such an insufficient foundation has

been universally disapproved. Peachum was therefore pardoned : and
though Sydney indeed was executed, yet it was to the general discontent

of the nation ; and his attainder was afterwards reversed by parliament.

There was then no manner of doubt, but that the publication of such a

(X) 1 Hal. p. C. 115. (z) Ibid.

(y) Cro. Car. 125. (a) Foster, 198.

the court for the jury to try, was, Whether (8) This subject is fully and ably discussed
their measures haa been entered into with an by Mr. J. Foster, who maintains that words
intent to iubvert the monarchy and to depose alone cannot amount to an overt act of tr«a-
the >iing? See Hardy's trial. son ; but if they are attended or followed by

(7) There was even a refinement and de- a contultation, meeting, or any net, then they
erec of subtlety in the cruelty of that case, will be evidence, or a confession, of the in-

fer he wished it, horns and all, in the belly of tent of such consultation, meeting, or act

;

bim who counselled the king to kill it ; and and he concludes, that " loose words, not rela-

as the king killed it of his own accord, or was tive to facts, ar« at the worst no more than
his own counsellor, it wa.s held to be a trca- bare indicalionsof the malignity of the heart."

sonable wish against the king himself. 1 Hal. Fost. 202. et scq.
P. C. 115.
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treasonable writing was a sufficient overt act of treason at the common
law (b) ; though of late even that has been questioned.

2. The second species of treason is, " if a man do violate the king's

companion, or the king's eldest daughter unmarried, Or the wife of the

king's eldest son and heir." By the king's companion is meant his wife
;

and by violation is understood carnal knowledge, as well without force, as

with it : and this is high treason in both parties, if both be consenting

;

as some of the wives of Henry the Eighth by fatal experience evinced.

The plain intention of this law is to guard the blood royal from any sus-

picion of bastardy, whereby the succession to the crown might be rendered

dubious : and therefore, when this reason ceases, the law ceases with it

;

for to violate a queen or princess-dowager is held to be no treason (c) (9)

:

in likd- manner as, by the feodal law, it was a felony and attended with a

forfeiture of the fief, if the vassal vitiated the wife or daughter of his

lord (d) ; but not so, if he only vitiated his widow (e).

3. The third species of treason is, " if a man do levy war against our

lord the king in his realm." And this may be done by taking arms, not

only to dethrone the king, but under pretence to reform religion, or the

laws, or to remove evil counsellors, or other grievances whether real or pre-

tended (/) (10). For the law does not, neither can it, permit

[ *82 ] *any private man, or set of men, to interfere forcibly in matters

of such high importance ; especially as it has established a suf-

ficient power, for these purposes, in the high court of parliament : neither

does the constitution justify any private or particular resistance for private

or particular grievances ; though in cases of national oppression the na-

tion has very justifiably risen as one man, to vindicate the original contract

subsisting between the king and his people. To resist the king's forces

by defending a castle against them, is a levying of war : and so is an in-

surrection with an avowed design to pull down all inclosures, all brothels,

and the like ; the universality of the design making it a rebellion against

the state, an usurpation of the powers of government, and an insolent in-

vasion of the king's authority {g). But a tumult, with a view to pull

down a particular house, or lay open a particular inclosure, amounts at

most to a riot ; this being no general defiance of public government. So,

if two subjects quarrel and levy war against each other (in that spirit of

private war, which prevailed all over Europe (A) in the early feodal times),

it is only a great riot and contempt, and no treason. Thus it happened
between the earls of Hereford and Glocester in 20 Edw. I. who raised

each a little army, and commited outrages upon each other's lands, burn*

ing houses, attended with the loss of many lives : yet this was held to be

no high treason, but only a great misdemesnor (i). A bare conspiracy to

(ft) 1 Hal. P. C. 118. 1 Hawk. P. C. 38. (/) 1 Hawk. P. C. 37.

(c) 3 Inst. 9. (g) 1 Hal. P. C. 132,

(d) Feud. l.l,t. 5. (A) Robertson Ch. V. i 45. 286.

(c) Ibid. t. 21. (i) 1 Hal. P. C. 136.

(9) But the instances specified in the sta- treason not only to violate the wife and daugh-
tute do not prove much consistency in the ap- ters of the king, but also the nurses of his

plication of this reason ; for there is no pro- children, les notices de lotar enfantz. Britt.

tection given to the wives of the younger c. 8.

sons of the king, though their issue must in- (9) Lord Mansfield declared, upon the trial

herit the crown before the issue of the king's of lord George Gordon, that it was the unani-

eldest daughter, and her chastity is only in- mous opinion of the court, that an attempt, by
violable before marriage, whilst her children intimidation and violence, to force the repeal

would be clearly illegitimate. of a law, was a levying war against the king.

Before the 25 Ed. III. it was held to be high and high treason. Doug. 570.
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levy war Joes not amount to this species of treason ; but (if particularly

pointed at the person of the Ivingor his govommcnt) it falls within the first,

of compassing or imagining the king's death (A).

4. " If a man be adherent to the king's enemies in his realm, giving to

them aid and comfort in the realm, or elsewhere," he is also declared guilty

of high treason. This must likewise bo proved l)y some overt act, as by
giving them intelligence ( 1 0), by sending them provisions, by selling

them arms, by treacherously surrendering a fortress, or the *like [ *83 ]

(/). By enemies are here understood the subjects of foreign pow-
ers with whom we are at open war. As to foreign pirates or robbers, who
may happen to invade our coasts, without any open hostilities between
their nation and our own, and without any commission from any prince or

state at enmity with the crown of Great Britain, the giving them any as-

sistance is also clearly treason ; either in the light of adhering to the pub-
lic enemies of the king and kingdom (m), or else in that of levying war
against his majesty. And, most indisputably, the same acts of adherence
or aid, which (when applied to foreign enemies) will constitute treason un-
der this branch of the statute, will (when afforded to our own fellow-sub-

jects in actual rebellion at home) amount to high treason under the descrip-

tion of levying war against the king (n). But to relieve a rebel, fled out

of the kingdom, is no treason : for the statute is taken strictly, and a rebel

is not an enemy : an enemy being always the subject of some foreign

prince, and one who owes no allegiance to the crown of England (o).

And if a person be under circumstances of actual force and constraint,

through a well-grounded apprehension of injury to his life or person, this

fear or compulsion will excuse his even joining with either rebels or ene-

mies in the kingdom, provided he leaves them whenever he hath a safe op-

portunity (jo) (11).

3. " If a man counterfeits the king's great or privy seal," this is also

high treason. But if a man take wax bearing the impression of the great

seal off from one patent, and fixes it to another, this is held to be only an
abuse of the seal, and not a counterfeiting of it : as was the case of a cer-

tain chaplain, who in such manner framed a dispensation for non-residence.

But the knavish artifice of a lawyer much exceeded this of the divine.

One of the clerks in chancery glewed together two pieces of parchment

;

on the uppermost of which he wrote a patent, to which he regularly obtain-

ed the great seal, the label going through both the skins. He
•then dissolved the cement ; and taking off the written patent, on [ *84 ]
the blank skin wrote a fresh patent, of a different import from the

former, and published it as tnie. This was held no counterfeiting of the

great seal, but only a great misprision ; and sir Edward Coke (q) mentions
it with some indignation, that the party was living at that day.

(i) 3 In.st. 9. Foster, 211. 213.

(J) 3 Inst. 10.

(m) Foster, 219.

(n) IHd. 216.

(0) 1 Hawk. P. C.

(p) Foster, 216.

iq) 3 Inst. 16.

(in- ^ •

•

the <'

in or' ilions

a^ain.st us, or in dtjloncc of ihcmstlvcs, is

high treason, although such correspondence
should be intercepted. Dr. Hensey's caae, 1

Burr. 650. The same doctrine was held bv
Lord Kenyon and the court in the case of Wif-
Itam Stone, who was tried at the bar of the

Vol. II.

ly of court of king's bench in Hilary term 1796.
iora, In that case it wjis held, that sending a paper

to the enemy, though it was afterwards inter-

cepted, containing advice not to invade this

country, if sent with the intention o( assist-

ing their councils in their conduct and in ths

prosecution of the war, was high treason. 6
T. R. 527.

(11) Seep. 30. note 13.

57
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6. The sixth species of treason under this statute, is "if a man cotttJ*

terfeit the king's money : and if a man bring false money into the realm

counterfeit to the money of England, knowing the money to be false, to

merchandise and make payment withal." As to the first branch, counter-

feiting the king's money ; this is treason, whether the false money be ut-

tered in payment or not. Also if the king's own minters alter the stand-

ard or alloy established by law, it is treason. But gold and silver mo-
ney only are held to be within the statute {q) (12). With regard like-

wise to the second branch, importing foreign counterfeit money, in order to

utter it here ; it is held that uttering it, without importing it, is not within

the statute (r). But of this we shall presently say more.

7. The last species of treason ascertained by the statute, is "if a man
slay the chancellor, treasurer, or the king's justices of the one bench or the

other, justices in eyre, or justices of assise, and all other justices assigned

to hear and determine, being in their places doing their offices." These
high magistrates, as they represent the king's majesty during the execu-

tion of their offices, are therefore for the time equally regarded by the law.

But this statute extends only to the actual killing of them, and not wound-
ing, or a bare attempt to kill them. It extends also only to the officers

therein specified ; and therefore the barons of exchequer, as such, are not

within the protection of this act {s) : but the lord keeper or commissioners

of the gTeat seal now seem to be within it, by virtue of the statutes 5 Eliz.

c. 18. and 1 W. & M. c. 21. (13).

[ *85 ] *Thus careful was the legislature, in the reign of Edward the

Third, to specify and reduce to a certainty the vague notions of

treason, that had formerly prevailed in our courts. But the act does not

stop here, but goes on. " Because other like cases of treason may happen
in time to come, which cannot be thought of nor declared at present, it is

(q) 1 Hawk. P. C. 42.

(r) IHd. 43.

(s) 1 Hal. P. C. 231.

(12) The monies charged to be counterfeit-

ed must resemble the true and lawful coin,

but this resemblance is a mere matter of fact,

of which the jury are to judge upon the evi-

dence before them ; the rule being, that the

resemblance need not be perfect, but such as

may in circulation ordinarily impose upon the

world. Thus a cminterfeiting with some lit-

tle variation in the inscription, effigies, or

arms, done probably with intent to evade the

law, is yet within it ; and so is the counter-
feiting a different metal, if in appearance it

be made to resemble the true coin. Hawk. b.

1. c. 17. 3. 81. 1 Russ. 80. 1 Hale, 178. 184.

211. 215. 1 East P. C. 163. Round blanks,

without any impression, are sufficient, if they
resemble the coin in circulation. 1 Leach,
285 ; and see 1 East P. C. 164. But where
the impression of money was stamped on an
irregular piece of metal not rounded without
finishing it, so as not to be in a state to pass
current, the offence was holden to be incom-
plete, although the prisoner had actually at-

tempted to pass it in that condition. 2 Bla.
Rep. 632 ; and see 1 Leach, 135.

In treason, as we have before seen, all con-
cerned are in general principals, 1 Hale, 233

;

but it has been doubted whether receivers of
coiners are guilty of more than misprision of

treason, 1 East P. C. 94, &c. ; and on this

doubt a convict was pardoned, Dyer, 296. a ;

but it seems they are traitors, 1 East P. C,
95. except where accessaries before, and prin-

cipals in the second degree are expressly in-

cluded in the terais of the act which creates

the treason, when the construction has been
in general lenient, according to the maxim ex-
pressum facit cessare taciturn. 1 East P. C.
96. A party who agrees before the fact to re-

ceive and vend counterfeit coin, is a principal
traitor. 1 Hale, 214.

(13) By the statute 7 Ann. c. 12. it is made
high treason to slay any of the lords of ses-
sion, or lords of justiciary, sitting in judg-
ment ; or to counterfeit the king's seals ap-
pointed by the act of union. The statute 7
Ann. c. 21. has also enacted that the crimes of
high treason and misprision of treason shall

be exactly the same in England and Scotland
;

and that no acts in Scotland, except those
above specified, shall be construed high trea-

son in Scotland, which are not high treason
in England. And all persons prosecuted in

Scotland for high treason, or misprision of
treason, shall be tried by a jury, and in the

same manner as if they had been prosecuted

for the same crime in England.
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ikccordcd, that if any other cause supposed to bo treason, which is not above
specified, doth happen before any jud^c ; the judge shall tarry without
poing to judgment of the treason, till the cause be shewed and declared
before the king and his parliament, whether it ought to be judged treason,

or other felony." Sir Matthew Hale {t) is very high in his encomiums on
the great wisdom and care of the parliament, in thus keeping judges within
the proper bounds and limits of this act, by not suffering them to run out
(upon their own opinions) into constructive treasons, though in cases that

seem to them to have a like parity of reason, but reserving them to the de-
cision of parliament. This is a great security to the public, the judges,
and even this sacred act itself; and leaves a weighty memento to judges to

be careful and not over-hasty in letting in treasons by construction or inter-

pretation, especially in new cases that have not been resolved and settled.

2. He observes, that as the authoritative decision of these casus omissi is

reserved to the king and parliament, the most regular way to do it is by a

new declarative act ; and therefore the opinion of any one or of both

houses, though of very respectable weight, is not that solemn declara-

tion referred to by this act, as the only criterion for judging of future trea-

sons.

In consequence of this power, not indeed originally granted by the sta-

tute of Edward III., but constitutionally inherent in every subsequent par-

liament (which cannot be abridged of any rights by the act of a precedent
one), the legislature was extremely liberal in declaring new treasons in the

unfortunate reign of king Richard the Second ; as, particularly

the killing of an embassador was made so ; *which seems to be [
*86

]

founded upon better reason than the multitude of other points,

that were then strained up to this high offence : the most arbitrary and
absurd of all which was by the statute 21 Ric. II. c. 3. which made the

bare purpose and intent of killing or deposing the king, without any overt

act to demonstrate it, high treason. And yet so little effect have over-vio-

lent laws to prevent any crime, that within two years afterwards this very
prince was both deposed and murdered. And in the first year of his suc-

cessor's reign, an act was passed (w), reciting, " that no man knew how he
ought to behave himself, to do, speak, or say, for doubt of such pains of

treason ; and therefore it was accorded, that in no time to come any trea-

son be judged otherwise than was ordained by the statute of king Edward
the Third." This at once swept away the whole load of extravagant trea-

sons introduced in the time of Richard the Second.
But afterwards, between the reign of Henry the Fourth and queen

Mary, and particularly in the bloody reign of Henry the Eighth, the spi-

rit of inventing new and strange treasons was revived ; among which we
may reckon the offences of clipping money ; breaking prison or rescue,

when the prisoner is committed for treason ; burning houses to extort mo-
ney ; stealing cattle by Welshmen ; counterfeiting foreign coin ; wilful

poisoning ; execrations against the king, calling him opprobrious names
by public writing ; counterfeiting the sign manual or signet ; refusing to

abjure the pope ; deflowering or marrying, without the royal licence, any
of the king's children, sisters, aunts, nephews, or nieces ; bare solicitation

of the chastity of the queen or princess, or advances made by themselves;

marrying ^vith the king, by a woman not a virgin, without previously dis-

covering to him such her unchaste life
;
judging or believing (manifested

(«) 1 Hai. P. C. 259. («) Stat. 1 Hen. IV. c. 10.
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by any overt act) the king to have been lawfully married to Ann of Cleve

;

derogating from the king's royal style and title ; impugning his

[ *87 ] supremacy ; and assembling riotously to the *number of twelve,

and not dispersing upon proclamation : all which new-fangled

treasons were totally abrogated by the statute 1 Mar. c. 1. which once

more reduced all treasons to the standard of the statute 25 Edw. III.

Since which time, though the legislature has been more cautious in cror

ating new offences of this kind, yet the number is very considerably in-

creased, as we shall find upon a short review (14).

These new treasons, created since the statute 1 Mar. c. 1. and not com-

prehended under the description of statute 25 Edw. III. I shall comprise

under three heads. 1. Such as relate to papists. 2. Such as relate to

falsifying the coin or other royal signatures. 3. Such as are created for

the security of the protestant succession in the house of Hanover.

1. The first species, relating to papists, was considered in a preceding

chapter, among the penalties incurred by that branch of non-conformists to

the national church ; wherein we have only to remember, that by statute

5 Eliz. c. 1. to defend the pope's jurisdiction in this realm is, for the first

time, a heavy misdemesnor : and, if the offence be repeated, it is high trea-

son. Also by statute 27 Eliz. c. 2. if any popish priest, born in the domi-

nions of the crown of England, shall come oVer hither from beyond the

seas, unless driven by stress of weather {w), and departing in a reasonable

time {x) ; or shall tarry here three days without conforming to the church,

and taking the oaths ; he is guilty of high treason. And by statute 3

Jac. I. c. 4. if any natural-born subject be withdrawn from his allegiance,

and reconciled to the pope or see of Rome, or any other prince or state,

both he and all such as procure such reconciliation shall incur the guilt of

high treason. These were mentioned under the division before referred to,

as spiritual offences, and I now repeat them as temporal ones also ; the

reason of distinguishing these overt acts of popery from all others, by set-

ting the mark of high treason upon them, being certainly on a civil, and
not on a religious, account. For every popish priest of course re-

[ *88 ] nounces his allegiance to his *temporal sovereign upon taking

orders ; that being inconsistent with his new engagements of cano?
nical obedience to the pope ; and the same may be said of an obstinate

defence of his authority here, or a formal reconciliation to the see of Rome,
which the statute construes to be a withdrawing from one's natural alle-s

giance ; and therefore, besides being reconciled " to the pope," it also adds,
" or any other prince or state (15)".

(tt) Sir T. Raym. 377. (*) Latch. 1.

(14) The 1 Mar. c. 1. was only a confirma-
tion so far of a much more important statute,

viz. 1 Ed. VI. c. 12. See the statute 36 Geo.
III. c. 7. (rendered perpetual by 57 Geo. III. c.

6.) confirming the statute of 25 Edw. III.

(15) In consequence of insults and outra-
ges, which had been publicly offered to the
person of the king, and of the great multitude
of seditious publications aiming at the over-
throw of the government of this country, and
also of the frequent seditious meetings and
assemblies held at that time to destroy the se-
curity and tranquillity of the public, two acts
of parliament were passed in the 36th year of
)us present Majesty's reign, one (c. 7.) intitled

" An act for the safety and preservation of his
Majesty's person and government against
treasonable and seditious practices and at-
tempts ;" and the other (c. 8.) " An act for
the more effectually preventing seditious meet^
ings and assemblies."
By the first it was enacted, that if any per-

son should compass, imagine, or intend, death,
destruction, or any bodily harm to tlie person
of the king, or to depose hina, or to levy war^
in order by force to compel him to change his
measures or counsels, or to overawe either
house of parliament, or to excite an invasion
of any of his majesty's dominions, and shall

express and declare such intentions by print;
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2. With regard to treasons relative to the coin (10) or other royal signa-

turest we may recollect that the only two oflences respecting the coinage,

which are made treason by the statute 25 Kdw. III., are the actual counter-

feiting the gold and silver coin of this kingdom ; or the importing such
counterfeit money with intent to utter it, knowing it to be false. But these

not being found sufficient to restrain the eril practices of coiners and false

moneyers, other statutes have been since made for that purpose. The
crime itself is made a species of high treason ; as being a breach of

allegiance, by infringing the king's prerogative, and assuming one of the

attributes of the sovereign to whom alone it belongs to set the value and
denomination of coin made at home, or to fix the currency of foreign

money : and besides, as all money which bears the stamp of the kingdom
is sent into the world upon the public faith, as containing metal of a par-

ticular weight and standard, whoever falsifies this is an offender against

the state, by contributing to render that public faith suspected. And upon
the same reasons, by a law of the emperor Constantino (y), false coiners

were declared guilty of high treason, and were condemned to be burnt

alive : as, by the laws of Athens [z) all counterfeiters, debasers, and di-

minishers of the current coin were subjected to capital punishment. How-
ever, it must be owned, that this method of reasoning is a little overstrain-

ed : counterfeiting or debasing the coin being usually practised, rather for

the sake of private and unlawful lucre, than out of any disaffec-

tion for the sovereign. And *therefore both this and its kindred [ *89 ]
species of treason, that of counterfeiting the seals of the crown
or other royal signatures, seem better denominated by the later civilians a

branch of the crimen falsi or forgery (in which they are followed by Glan-
vil (a), Bracton (6), and Fleta) (c), than by Constantine and our Edward
the Third, a species of the crimen laesae majestatis or high treason. For
this confounds the distinction and proportion of offences ; and, by affixing

the same ideas of guilt upon the man who coins a leaden groat and him
who assassinates his sovereign, takes off from that horror which ought to

attend the very mention of the crime of high treason, and makes it more
familiar to the subject. Before the statute 25 Edw. III. the offence of

counterfeiting the coin was held to be only a species of pjetit treason {d)
;

but subsequent acts in their new extensions of the oflencc have followed

the example of that statute, and have made it equally high treason with
an endeavour to subvert the government, though not quite equal in its

punishment.

(y) C. 9. 24. 2 Cod. Theod. de falsa moneta, I. 9. (b) I. 3, c. 3, U & 2.

(«) Pott. Ant. b. 1, c. 26. (c) I. 1, c. 22.
(a) I. 14, c. 7. (d) 1 Hal. P. C. 224.

ing, writing, or any overt act, he shall suffer tion for the same crimes by the common lavr,

death as a traitor. unless a prosecution be previously commence
And if any one by writins, printing, preach- ed under the statute,

ine. or other speaking, shall use any words or The contagion of French revolutionary prin-
""' '^ excite the people to hatred and ciples in 1795, gave occasion for the passing

th« king, or of the government of these acts. The la.st of them was passed
'in of rhi«* realm, he shall incur for three years only ; and of the former, ss. 1.

Hicanour; that 5. 6. arc made perpetual by 57 Geo. III. c. 6;
>ry ; and for a the rest is expired.

»^. , !o a similar pu- (16) Counterfeiting the current goldorsil-
riisi; ii.-nt, < r iraasportaUon for seven years, at ypr coin current in the U. S. is punishable by
th.' iliscretion of the court. fine not exceeding 5000 dollars, and imprison-
But a prosccutinii ' -

; '-Ifmeanor under ment not exceeding 10 years. Storj's laws;
tiiis ant miMt l>e 1 ii six montlis. 2005,^20.
And this statute SI 1. 1 m ct any prosecur
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In tonsequence of the principle thus adopted, the statute 1 Mar. e. 1.

having at one stroke (17) repealed all intermediate treasons created since

the 25 Edw. III. it was thought expedient by statute 1 Mar. st. 2. c. 6. to

revive two species thereof, viz. 1. That if any person falsely forge or coun-

terfeit any such kind of coin of gold or silver, as is not the proper coin of

this realm, but shall be current within this realm by consent of the crown
;

or, 2. shall falsely forge or counterfeit the sign manual, privy signet, or

privy seal ; such offences shall be deemed high treason. And by statute

1 & 2 P. & M. c. 11. if any persons do bring into this realm such false or

counterfeit foreign money, being current here, knowing the same to be

false, with intent to utter the same in payment, they shall be deemed of-

fenders in high treason. The money referred to in these statutes must be

such as is absolutely current here, in all payments, by the king's proclama-

tion ; of which there is none at present, Portugal money being only taken

by consent, as approaching the nearest to our standard : and falling in well

enough with our divisions of money into pounds and shillings : therefore to

counterfeit it is not high treason, but another inferior offence.

[ *90 ] *Clipping or defacing the genuine coin was not hitherto included

in these statutes ; though an offence equally pernicious to trade,

and an equal insult upon the prerogative, as well as personal affront to the

sovereign ; whose very image ought to be had in reverence by all loyal

subjects. And therefore among the Romans [e), defacing or even melting

down the emperor's statues was made treason by the Julian laAv ; together

with other offences of the like sort, according to that vague conclusion,
" aliudve quid simile si admiserint" And now, in England, by statutes 5

Eliz. c. 11, clipping, washing, rounding, or filing, for wicked gain's sake,

any of the money of this realm, or other money suffered to be current here,

shall be adjudged high treason ; and by statute 18 Eliz. c. 1. (because
" the same law, being penal, ought to be taken and expounded strictly ac-

cording to the words thereof, and the like offences, not by'any equity to re-

ceive the like punishment or pains,") the same species of offences is there-

fore described in other more general words ; viz. impairing, diminishing,

falsifying, scaling, and lightening; and made liable to the same penalties.

By statute 8 & 9W. III. c. 26. made perpetual by 7 Ann. c. 25. whoever,
without proper authority, shall knowingly make or mend, or assist in so

doing, or shall buy, sell, conceal, hide, or knowingly have in his possession,

any implements of coinage specified in the act, or other tools or instruments

proper only for the coinage of money (18) ; or shall convey the same out

of the king's mint ; he, together with his counsellors, procurers, aiders, and
abettors, shall be guilty of high treason, which is by much the severest

branch of the coinage law. The statute goes on farther, and enacts that

to mark any coin on the edges with letters, or otherwise in imitation of

those used in the mint ; or to colour, gild, or case over any coin resembling
the current coin, or even round blanks of base metal ; shall be construed
high treason. But all prosecutions on this act are to be commenced

(e) Ff. 48. 4. 6.

(17) This was done far more effectually six within the act, see Fost. 430. 1 East P. C.
years before by 1 Ed. VI. c. 12. The object 170. 171. 1 Leach, 189. A mould for coin-

of the above statute, by this needless repeti- ing is within the act. 1 East P. C. 170. So
tion, seems only an endeavour to continue is a press for coinage. Fost. 430. By the 8

to Mary the popularity which had so justly & 9 Wm. III. c. 26. s. 5. the tools, &c. may be
been gained by her brother. seized to produce in evidence.

(18) As to what tools or instruments are
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wh\nn three •months after the commission of the offence (19): [ •Ql ]

except those for making or amending any coining tool or instni-

mont, or for marking money round the edges ; which are directed to be
commenced within six months after the ofl'ence committed (/) (20). And,
lastly, by statute 15 & 16 Geo. II. c. 28. if any person colours or alters

any shilling or sixpence, either lawful or counterfeit, to make them respec-

tively resemble a guinea or half-guinea ; or any halfpenny or farthing to

make them respectively resemble a shilling or sixpence ; this is also high
treason : but the otfender shall be pardoned, in case (being out of prison)

he discovers and convicts two other offenders of the same kind.

3. The other species of high treason is such as is created for the secu-
rity of the protestant succession over and above such treasons against the

king and government as were comprised under the statute 25 Edw. III.

For this purpose, after the act of settlement was made, for transferring the

crown to the illustrious house of Hanover, it was enacted by statute 13 &
14 W. III. c. 3. that the pretended prince of Wales, who was then thir-

teen years of age, and had assumed the title of king James III., should be
attainted of high treason ; and it was made high treason for any of the

king's subjects, by letters, messages, or otherwise, to hold correspondence
with him, or any person employed by him, or to remit any money for his

use, knowing the same to be for his service. And by statute 17 Geo. II.

c. 39. it is enacted, that if any of the sons of the pretender shall land or at-

tempt to land in this kingdom, or be found in Great Britain, or Ireland, or

any of the dominions belonging to the same, he shall be judged attainted

of high treason, and suffer the pains thereof. And to correspond with
them, or to remit money for their use, is made high treason in the same
manner as it was to correspond with the father. By the statute 1 Ann.
St. 2. c. 17. if any person shall endeavour to deprive or hinder any person,

being the next in succession to the crown according to the limitations of
the act of settlement, from succeeding to the crown, and shall ma-
liciously and directly attempt the same by any *overt act, such [ *92 ]

offence shall be high treason. And by statute 6 Ann. c. 7. if any
person shall maliciously, advisedly, and directly, by writing or printing,

maintain and affirm, that any other person hath any right or title to the

crown of this realm, otherwise than according to the act of settlement ; or
that the kings of this realm with the authority of parliament are not able

to make laws and statutes, to bind the crown and the descent thereof ; such

(/) Stat. 7 Ann. c 35.

(19) And it is incumbent on the prosecutor sion to the similitude of silver coin worn
to shew '

It ion was commenced with- smooth by time. Welch's case, Ibid. 293. Or
in that : by parol that the prisoner if any one sliall put pieces of mixed metal
was aj)^ tor trea.son respecting the into aqua fortis, which attract* the baser metal
coin willaii the throe month.s, will not be sufii- and leaves the silver upon the surface, or as
rient, if the indictment is after the three the vulgar say, draws out the silver, this is

month.s, and the warrant to apprehend or com- held to be colouring under this statute. Lavey's
mil are prodnced. Russ. & K. C. C. 3G9. ca.se. Ibid. 140.

(20) if a person is apprehended in the act In a case at Durham, where a roan had been
c :iing, oris proved to have made consider- conmiitted more than three months before his

.press in makinc counterfeit nieces re- trial, for an offence under lliis statute, and
Mg the gold or silver coin of this realm, upon conviction his case was reserved for the

vt t il they arc so imperfect as that no one opinion of the judges, they determined that

would take them, he cannot be convicted upon the commitment was the commencement of the

the charge of coining under this statute, prosecution, otherwise this crime might I)e

Leach, 71. 126. But he may be convicted, if committed with impunity half the year in the

he has made blank pieces without any impres- four northern counties. Sec further, ante, 84.
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person shall be guilty of high treason. This offence (or indeed maintain-*

ing this doctrine in any wise, that the king and parliament cannot limit the

crown) was once before made high treason by statute 13 Eliz. c. 1. during

the life of that princess. And after her decease it continued a high mis-

demesnor, punishable with forfeiture of goods and chattels, even in the

most flourishing aera of indefeasible hereditary right and jure divino succes-

sion. But it was again raised into high treason, by the statute of Anne
before mentioned, at the time of a projected invasion in favour of the then

pretender ; and upon this statute one Matthews, a printer, was convicted

and executed in 1719, for printing a treasonable pamphlet, entitled '•'vox

populi vox Dei (^)."

Thus much for the crime of treason, or laesae majestatis^ in all its

branches ; which consists, we may observe, originally, in grossly counter-

acting that allegiance wliich is due from the subject by either birth or resi-

dence ; though, in some instances, the zeal of our legislators to stop the

progress of some highly pernicious practices has occasioned them a little

to depart from this its primitive idea. But of this enough has been hinted

already : it is now time to pass on from defining the crime to describing its

punishment.

The punishment of high treason in general is very solemn and terrible.

1. That the offender be drawn to the gallows, and not be carried or walk :

though usually (by connivance (A), at length ripened by humanity into

law) a sledge or hurdle is allowed, to preserve the offender from the ex-

treme torment of being dragged on the ground or pavement (t). 2.

[ *93 ] That he *be hanged by the neck, and then cut down alive. 3.

That his entrails be taken out and burned, while he is yet alive. 4.

That his head be cut off. 5. That his body be divided into four parts. 6.

That his head and quarters be at the king's disposal [k).

The king may, and often doth, discharge all the punishment, except

beheading, especially where any of noble blood are attainted. For be-

heading being part of the judgment, that may be executed, though all the

rest be omitted by the king's command {I). But where beheading is no

part of the judgment, as in murder or other felonies, it hath been said that

the king cannot change the judgment, although at the request of the party,

from one species of death to another (m). But of this we shall say more

hereafter {n).

In the case of coining, which is a treason of a different complexion from

the rest, the punishment is milder for male offenders ; being only to be

drawn and hanged by the neck till dead (o). But in treasons of every

kind the punishment of women is the same, and different from that of

men. For, as the decency due to the sex forbids the exposing and publicly

mangling their bodies, their sentence (which is to the full as terrible to

sensation as the other) is to be drawn to the gallows, and there to be burn-

ed alive (p) (19).

C?) state Tr. IX. 680. rest. (3 Inst. 211.

(A) 33 Ass. pi. 7. (I) 1 Hal. P. C. 351.

(t) 1 Hal. P. C. 382. (m) 3 Inst. 52.

(k) This punishment for treason, sir Edward (n) See ch. 32.

Coke tells us, is warranted by divers examples (o) 1 Hal. P. C. 351.

in Scripture ; for Joab was drawn, Bithan was (p) 2 Hal. P. C. 399.

hanged, Judas was embowelled, and so of the

(21) But now by the statute 30 Geo. III. c. of execution, and there to be hanged by the

48. woinen convicted, in all cases, of treason, neck till dead. Before this humane statute,

shall receive judgment to be drawn to the place women from the remotest times were sentenc-
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Tho consoqucncc of tliis judgment (attainder, forfeiture, and corruption

of blood] must be referred to the latter end of this book,'when we shall

iroat o( fnem all together, as well in treason as in other offences.

CHAPTER VII.

OF FELONIES (1) INJURIOUS TO THE KING'^
PREROGATIVE.

As, according to the method I have adopted, we are next to considef

BVLch felonies {!) as are more immediately injurious to the king's preroga-

tive, it will not be amiss here, at our first entrance upon this crime, to in-

quire briefly into the nature and meaning of felonij : before we proceed

upon any of the particular branches into which it is divided.

Felony (2), in the general acceptation of our English law, comprises
every species of crime, which occasioned at common law the forfeiture of

lands and goods. This most frequently happens in those crimes, for which
a capital punishment either is or was liable to be inflicted : for those felo-

nies which are called clergyable) or to which the benefit of clergy ex-

tends, were anciently punished with death, in all lay, or unlearned offen-

ders ; though now by the statute-law that punishment is for the first of-

fence universally remitted. Treason itself, says sir Edward Coke (a), was
anciently comprised under the name felony : and in confirmation of this

we may observe that the statute of treasons, 25 Edw. III. c. 2, speak-
ing of some dubious crimes, directs a reference to parliament

;

•that it may there be adjudged, " whether they be" treason, or [ *95 ]
other felony." All treasons therefore, strictly speaking, are felo-

nies ; though all felonies are not treason. And to this also we may add,

that not only all offences, now capital, are in some degree or other felony

;

but that this is likewise the case with some other offences, which are not

punished with death ; as suicide, where the party is already dead ; homi-
cide by chance-medley,^or in self-defence ; and petit larceny or pilfering '.

all which are (strictly speaking) felonies, as they subject the committers
of them to forfeitures. So that upon the whole the only adequate defini-

tion of felony seems to be that which is before laid down ; viz. an offence
which occasions a total forfeiture of either lands, or goods, or both, at the

(a) 3 Inst. 15.

ed to be burned alive for every species of trea- been allowed between sentence and execution,
son: Et si nule femme de a-scune treson soit 1 Burr. 650, 1. But the last executions for

attainte, soit ars. Britt. c. 8. thi.s offence followed (and properly so, for the
And now by 54 Geo. III. c. 116. the judg- purpose of cxiiinple) more closely upon con-

ment against a man for high treason is, m cf- viction. Thistlewood and his fellow conspi-
fect, that he shall be drawn on a hurdle to the rator.3, were cojidemnod and executed within
place of execution, and be there hanged by a few days after their trial,

the neck until he be dead, and that afterwards (1) As the author also considers misdc-
his head shall be severed from his body, and meanors in this chapter, the proper title would
his body, divided into four quarters, shall be be, " Of Offences against the King's Preroga-
disposed of as the king shall think fit ; with tivc."

power to the king, by special warrant, in part (2) See p. 5, note 6.

tu alter the punishment. A month's time has

Vol. II. 58
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common law ; and to which capital or other punishment may be superadd-

ed, according to the degree of guilt.

To explain this matter a little farther : the word felony or felonia, is of

undoubted feodal original, being frequently to be met with in the books of

feuds, <^c. ; but the derivation of it has much puzzled the juridical lexi-

cographers, Prateus, Calvinus, and the rest : some deriving it from the

Greek cprjXog, an impostor or deceiver; others from the haXinfalio ^ fefellu

to countenance which they would have it called fallonia. Sir JEdward
Coke, as his manner is, has given us a still stranger etymology {h) ; that

it is crimen animofelleo perpetratum, with a bitter or gallish inclination. But
all of them agree in the description, that it is such a crime as occasions a

forfeiture of all the offender's lands or goods. And this gives great proba-

bility to sir Henry Spelman's Teutonic or German derivation of it (c) : in

which language indeed, as the word is clearly of feodal original, we ought

rather to look for its signification, than among the Greeks and Romans.
Fe-lon then, according to him, is derived from two northern words : (ft,

which signifies (we well know) the fief, feud, or beneficiary estate : and

Ion, which signifies price or value. Felony is therefore the same

{ *96 ] as pretium feudi, the *consideration for which a man gives up his

fief; as we say in common speech, such an act is as much as your

life, or estate, is worth. In this sense it will clearly signify the feodal for-

feiture, or act by which an estate is forfeited, or escheats to the lord (3).

To confirm this we may observe, that it is in this sense, of forfeiture to

the lord, that the feodal writers constantly use it. For all those acts,

whether of a criminal nature or not, which at this day are generally for-

feitures of copyhold estates (c?), are styled /e^oma in the feodal law :
" sci-

licet, per quasfeudum amittihir (e)." As, " si domino deservire noluerit (f)

;

siper annum et diem cessaverit inpatenda investitura [g) ; si dominum ejuravit,

i. e. negavit se a domino feudum habere [h) ; si a domino, in jus eum vocante,

ter citatus non comparuerit {i) ;" all these, with many others, are still causes

of forfeiture in our copyhold estates, and were denominated felonies by the

feodal constitutions. So likewise injuries of a more substantial or criminal

nature were denominated felonies, that is, forfeitures : as assaulting or

beating the lord {k) ; vitiating his wife or daughter, " si dominum cucurbita-

verit, i. e. cum uxore ejus concubuerit (Z) ;" all these are esteemed felonies,

and the latter is expressly so denominated, ''- si fecerit feloniam, dominum
forte cucurbitando (m)." And as these contempts, or smaller offences, were
felonies, or acts of forfeiture, of course greater crimes, as murder and rob-

bery, fell under the same denomination. On the other hand, the lord might

be guilty of felony, or forfeit his seignory to the vassal, by the same acts

as the vassal would have forfeited his feud to the lord. " Si dominus com-

misit feloniam, per quam vasallus amitteretfeudum si eam commiserit in domi-

num,feudiproprietatem etiam dominusperdere debet (n)." One instance given

of this sort of felony in the lord is beating the servant of his vassal, so as

(*) 1 Inst. 391. (h) Ibid. I. 2, t. 34, I. 2, t. 26, (f 3.

(c) Glossar, tit. Felon. (z) Ibid. I. 2, t. 22.

(d) See Book II. pag. 284. (k) Ibid. I. 2, t. 24, « 2.

(e) Feud. I. 2, t. 16, in calc. ^ (I) Ibid. I. I, t. 6.

(/) Ibid. l.l,t.21. (m) Ibid. I. 2, t. 38. Britton, l.l,c. 22.

ig) Ibid. I. 2, t. 24.
•

(n) Ibid. I. 2, t. 26, «^ 47.

(.3) But a forfeiture of land is not a neces- of lands ; but erery species of felony is fol-

sary consequeace of felony ; for petit larceny lowed by forfeiture of goods and personal
is felony, which does not produce a forfeiture chatteli^
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thai he loses his services ; which seems merely in the nature of a

<ivil •injury, so far as it rospects llie vassal. And all these felonies [ •O? ]

were to be determined ^^ per lavdamcntum sive judiciumparinm suo-

runi" in the lord's court ; as with us forfeitures of copyhold lands are pre-

sentable by the homage in the court-baron.

Felony, and the act of forfeiture to the lord, being thus synonymous
terms in the feodal law, we may easily trace the reason why, upon the in-

troduction of that law into England, those crimes which induced such for-

feiture or escheat of lands (and, by small deflection from the original sense,

such as induced the forfeiture of goods also) were denominated felonies.

Thus it was said, that suicide, robbery, and rape, were felonies ; that is, the

consequence of such crimes was forfeiture ; till by long use we began to

signify by the term of felony the actual crime committed, and not the penal

consequence. And upon this system only can we account for the cause,

why treason in ancient times was held to be a species of felony : viz. be-

cause it induced a forfeiture.

Hence it follows, that capital punishment does by no means enter into

the true idea and definition of felony. Felony may be without inflicting

capital punishment, as in the cases instanced of self-murder, excusable

homicide, and petit larceny : and it is possible that capital punishments

may be inflicted, and yet the oflfence be no felony ; as in case of heresy

by the coimuon law, which, though capital, never worked any forfeiture of

lands or goods (o), an inseparable incident to felony. And of the same
nature was the punishment of standing mute, without pleading to an in-

dictment ; which at the common law was capital, but without any forfeit-

ure, and therefore such standing mute was no felony. In short, the true

criterion of felony is forfeiture ; for, as sir Edward Coke justly observes (;>),

in all felonies which are punishable with death, the offender loses all his

lands in fee-simple, and also his goods and chattels ; in such as are not so

punishable, in goods and chattels only.

*The idea of felony is indeed so generally connected with that [ *98 ]

of capital punishment, that we find it hard to separate them ; and

to this usage the interpretations of the law do now conform. And there-

fore if a statute makes any new offence felony, the law {q) implies that it

shall be punished with death, viz. by hanging as well as with forfeiture

:

unless the offender prays the benefit of clergy ; which all felons are enti-

tled once to have, provided the same is not expressly taken away by sta-

tute. And in compliance herewith, I shall for the future consider it also in

the same light, as a generical term, including all capital crimes below
treason ; having premised thus much concerning the true nature and ori-

ginal meaning of felony, in order to account for the reason of those instan-

ces I have mentioned, of felonies that are not capital, and capital offences
that are not felonies : which seem at first view repugnant to the general
idea which we now entertain of felony, as a crime to be punished by death :

whereas properly it is a crime to be punished by forfeiture, and to which
death may, or may not be, though it generally is, superadded.

1 proceed now to consider such felonies as are more immediately injurious

to the king's prerogative. These are, 1. Offences relating to the coin, not

amounting to treason. 2. Offences against the king's council. 3. The
offence of serving a foreign prince. 4. The offence of embezzling or de-

Co) 3 Inst. 43. (q) 1 Hawk. P. C. 107. 2 Hawk. P. C. 444.

(p) 1 Inst. 391.
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stroying the king's armonr or stores of war. To which may be added a
fifth, 5. Desertion from the king's armies in time of war.

1 . Offences relating to the coin (4), under which may be ranked some infe-

rior misdemesnors not amounting to felony, are thus declared by a series of
statutes which I shall recite in the order of time. And, first, by statute 27
Edw. I. c. 3. none shall bring pollards and crockards, which were foreign

coins of base metal, into the realm on pain of forfeiture of life and goods.

By statute 9 Edw. III. st. 2. no sterling money shall be melted

[ *99 ] down, upon pain of forfeiture thereof, *By statute 17 Edw. III.

none shall be so hardy to bring false and ill money into the realm,

on pain of forfeiture of life and member by the persons importing, and the

searchers permitting such importation (5). By statute 3 Hen. V. st. 1. to

make, coin, buy, or bring into the realm any gaily-halfpence, fuskins, or

dotkins, in order to utter them, is felony ; and knowingly to receive or pay
either them or Hanks (r) is forfeiture of an hundred shillings. By statute

14 Eliz. c. 3. such as forge any foreign coin, although it be not made cur-

rent here by proclamation, shall (with their aiders and abettors) be guilty

of misprision of treason : a crime which we shall hereafter consider (6).

By statute 13 & 14 Car. II. c. 31. the offence of melting down any cur-

rent silver money shall be punished with forfeiture of the same, and also

the double value : and the offender, if a freeman of any town, shall be dis-

franchised ; if not, shall suffer six months' imprisonment. By statute 6 &
7 W. III. c. 17. if any person buys or sells, or knowingly has in his cus-

tody, any clippings, or filings, of the coin, he shall forfeit the same and
500/. ; one moiety to the king, and the other to the informer ; and be
branded in the cheek with the letter R. By statute 8 & 9 W. III. c. 26.

if any person shall blanch or whiten copper for sale (which makes it

resemble silver) ; or buy or sell, or offer to sell any malleable composi-
tion, which shall be heavier than silver, and look, touch, and wear like

gold, but be beneath the standard : or if any person shall receive or pay at

a less rate than it imports to be of (which demonstrates a consciousness of

(r) 2 Stat, Hen. VI. c. 9.

(4) See note 16, p. 88. such foreign coin, is a felony punishable with

(5) Repealed by 59 Geo. III. c. 49. ^ 10. seven years' transportation. And by the same
which enacts, " That it shall and may be law- act, (sect. 6.) having in custody, without law-
ful for any person or persons to export the gold ful excuse, more than five pieces of bad coin,

or silver coin of the realm to parts beyond the is punishable with a forfeiture of not exceed-
seas, and also to melt the gold and silver coin ing 51. nor less than 40*. for every piece. By
of the realm, and to manufacture or export, or sect. 3. importing counterfeit gold or silver,

otherwise dispose of the gold or silver bullion foreign coin, not current, with intent to utter,

produced thereby ; and no person who shall is felony, punishable with transportation for

export or melt such gold or silver coin, or who not exceeding seven years. Importing with
shall manufacture, export, or dispose of such an intentio utter, is a sufficient offence within
bullion, shall be subject to any restriction, for- the act. 1 East P. C. 176. And by 43 Geo.
feiture, pain, penalty, incapacity, or disability III. c. 139. s. 3. counterfeiting foreign coin, not
whatever, for or in respect of such melting, current by proclamation, but resembling cop-
manufacturing, or exporting the same respec- per or mixed metal coin of a foreign state, is

lively ; any thing in any Act or Acts in force a misdemeanor, punishable, for the first of-

in Great Britain or Ireland to the contrary fence, by not exceeding one year's imprison-
thereof in anywise notwithstanding." ment, and for the second, transportation for

(6) See post, 120. The importation of fo- seven years. And sect. 6. inflicts a penalty of
reign bad coin is further provided against, not exceeding 40s. nor less than lOs. for every
Thus, by the 37 Geo. III. c. 126. s. 2. coining such piece of coin in possession of a person
or counterfeiting any kind of coin, not the pro- who shall have more than five pieces in his

per coin of the realm, nor permitted to be cur- custody, without lawful excuse. And by sect,

rent (id est, by proclamation under great seal) 7. houses of suspected persons, maybe search^

within it, but resembling, or made with intent ed by warrant for such counterfeit coin.

to resemble, or look like any gold or silver See also 3 Geo. IV. c. 114.

coin of any foreign state, &c. or to pass as
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its l)asenoss, and a fraudulent design) any counterfeit or diminished milled
nioiioy of this kingdom, not being cut in pieces (7) ; (an operation which
is expressly directed to be performed when any such money shall be pro-
duced in evidence, and which any person, to whom any gold or silver mo-
ney is tendered, is empowered by statutes 9 (fc 10 W. III. c. 21, 13 Geo.
III. c. 71, and 14 Geo. III. c. 70, to perform at his own hazard, and the
officers of the exchequer and receivers general of the taxes are particu-
larly required to perform :) all such persons shall be guilty of felony ; and
may be prosecuted for the same at any time within three months
after the offence committed. *But these precautions not being [•lOO]
found sufficient to prevent the uttering of false or diminished mo-
ney, which was only a misdemesnor at common law, it is enacted by sta-
tute 15 <fe 16 Geo. II. c. 28. that if any person shall utter or tender in pay-
ment (8) any counterfeit coin, knowing it so to be, he shall for the first of-
fence be imprisoned six months, and find sureties for his good behaviour for
six months more ; for the second offence, shall be imprisoned two years,
and find sureties for two years longer ; and for the third offence, shall be
guilty of felony without benefit of clergy (9). Also, if a person know-

(7) Selling base and counterfeit money at
a lower rate than its denomination imports, as
twenty bad half-crowns for a guinea, is a
crime of great magnitude, and in populous
towns is much practised. The offender in this
case is either the coiner himself, or the whole-
sale dealer between the coiner and the utterer,
who puts each piece into circulation at its full

apparent value. The statute declares that the
offender shall suffer death as j?i case offelony ;

but not having expressly taken away the bene-
fit of clergy, for the first offence he was sub-
ject only to be burnt in the hand, and to suffer
any imjprisonment not exceeding a year ; and
since the 19 Geo. III. c. 74, the burning in the
hand may be changed by the court into a fine,

or whipping publicly or privately, but not more
than three times. An offender of this descrip-
tion must necessarily be so conversant with
coining or coiners, that public policy requires
that in the first instance ne should be sent out
of the kingdom.

It has been determined that the term milled
money, does not mean edged money, or money
marked on the edges.
The word milled seems to be superfluous,

and to signify nothing more than coined mo-
ney. Runmng^s case, Leach, 708.

In a case where the prisoner had counted out
a quantity of bad mony, and placed it upon a
table for a person who had agreed to buy it,

but b'
•'

i> paid for, and whilst it lay
VPon ' prisoner was apprehended,
it was ,. had not paid it or ptU it off,
so as to U; ^uiUy of this crime. Wooldridge^s
case. Leach, 251.

But in this case he certainly might have
been prosecuted for a misdemeanor ; for every
attempt to commit cither a felony or a misde-
meanor, is a misdemeanor. K. v. Scofield,

Cold. 397.

The R. V. Staton, 2 Str. 1074, which is the
basis of the cases, R. v. Scofield, and R. v.

Higgins, 2 East, 5, is precisely in point upon
this subject. A man was convicted of a mis-
demeanor, for having in his possession two

iron stamps, with intent to impress the scep-
tres on sixpences. The court, after hearing
two arguments, declared, "the intent is the
offence, and the having in his custody is an
act that is the evidence of that intent."

This case is more fully reported in Cases in
the Time of Lord Hardwicke, 370 ; and there
it appears that one count was for having in his
custody a counterfeit half-guinea, with intent
to utter it. The court take no notice of that
count in their judgment. But in the argument
four indictments are cited, for unlawfully pro-
curing false money with intent to utter it,

and with intent to defraud the people of Eng-
land.

The words in the statute 15 and 16 Geo. II.

are ** shall utter, or tender in payment ;" and
it has been decided that the words inpayment
refer to the word tender only, so that to tender
in payment is one offence, and to utter is an-
other ; and a man was convicted of tUtering^

who having received a good shilling, immedi-
ately changed it, and gave back a bad one, in-

sisting it was the one he received, FranJt's

case, Leach, 736.

If a man is prosecuted for having uttered,

or tendered in payment, any false money, and
for having done the same within ten days af-

terwards, these two acts must be charged in
one count. Tandy^s case, Leach, 970.

But it is not necessary to aver in such count,

that the defendant was a common utterer of
false money, Smith''s case, lb. 1001.

(8) It is now settled, that the mere act of

having counterfeit silver in possession, with
au intent to utter it as good, is no offence, for

there is no criminal act done. Russ. & R.
C. C. 184. 288, But procuring base coin, with
intent to utter it as good, is a misdemeanor

;

and having a large quantity of such coin is

evidence of having procured it with such in-

tent, unless there are other circumstances to

induce a suspicion that the defendant was the

maker. Russ. & R. C. C. 308.

(9) By the 3 Geo. IV. c. 114. the prisoner

may be sentenced to hard labour. The reward
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ingly tenders in payment any counterfeit money, and at the same time has
more in his custody ; or shall, within ten days after, knowingly tender
other false money ; he shall be deemed a common utterer of counterfeit

money, and shall for the first offence be imprisoned one year, and find sure-

ties for his good behaviour for two years longer ; and for the second, be
guilty of felony without benefit of clergy. By the same statute it is also
enacted, that if any person counterfeits the copper coin, he shall sufier two
years' imprisonment, and find sureties for two years more. By statute 11
Geo. III. c. 40. persons counterfeiting copper half-pence or farthings, with
their abettors ; or buying, selling, receiving, or putting ofi" any counterfeit

copper money (not being cut in pieces or melted down) at a less value than
it imports to be of; shall be guilty of single felony (10). And by a tempo-
rary statute, (14 Geo. III. c. 42.) if any quantity of money, exceeding the
sum of five pounds, being or purporting to be the silver coin of this realm,
but below the standard of the mint in weight or fineness, shall be imported
into Great Britain or Ireland, the same shall be forfeited in equal moities to

the crown and prosecutor (11). Thus much for offences relating to the

coin, as well misdemesnors as felonies, which I thought it most convenient
to consider in one and the same view.

2. Felonies, against the king's council (s), are these. First, by statute 3
Hen. VII. c. 14. if any sworn servant of the king's household

[*101] conspires or confederates to kill any lord of this *realm, or other
person, sworn of the king's council, he shall be guilty of felo-

ny. Secondly, by statute 9 Ann. c. 16. to assault, strike, wound, or at-

tempt to kill, any privy counsellor in the execution of his office, is made fe-

lony without benefit of clergy.

3. Feloniesmservingforeign states [12), which service is generally incon-
sistent with allegiance to one's natural prince, are restrained and punished
by statute 3 Jac. I. c. 4. which makes it felony for any persons whatever
to go out of the realm, to serve any foreign prince, without having first

taken the oath of allegiance before his departure. And it is felony also

for any gentleman, or person of higher degree, or who hath borne any office

in the army, to go out of the realm to serve such foreign prince or state,

without previously entering into a bond with two sureties, not to be recon-
ciled to the see of Rome, or enter into any conspiracy against his natural

sovereign. And farther, by statute 9 Geo. II. c. 30. enforced by statute

29 Geo. II. c. 17. if any subject of Great Britain shall enlist himself, or if

any person shall procure him to be enlisted, in any foreign service, or de-

(s) See Book I. pag. 334.

given by the 15 Geo. II. c. 7. is taken away by
58 Geo. III. c. 70.

(10) The 15 & 16 Geo. II. c. 28, and the 11
Geo. III. c. 40. specify halfpence andfarthings
only ; but other pieces of copper money hav-
ing been since coined, the provisions of those
statutes, by the 37 Geo. III. c. 126. are extend-
ed to all other pieces of copper money which
are ordered to be current by the king's procla-

mation. A remarkable error is made in two
different pages of Mr. East's publication upon
criminal law, which states the punishment for

coining copper money, and for selling counter-
feit money for less than its denomination im-
ports, to be only burning in the hand, and im-
prisonment not exceeding a year. 1 East P.
C. 162 & 181. But the punishment before

the 19 Geo. III. in all cases of felony, -which
had the benefit of clergy, was burning in the
hand ; and imprisonment for any time, at the
discretion of the judge, not more than for one
year, under 'the 18 Eliz. c. 7. (} 3. By the 19
Geo. III. c. 74. burning in the hand may be
changed at the discretion of the judge into a
fine, or whipping not more than three times.
See p. 372. post.

(11) This statute, by the 39 Geo. III. c. 74.

is revived and made perpetual.

(12) The serving a foreign state seems pu-
nishable in the U. S. only when that state is at

war with another state with which the U. S,

are at peace. See Story's laws U. S. 1694.

As to embezzlement and desertion, see id,

992, &c.
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tain or embark him for that purpose, without licence under the king's sign

manual, he shall be guilty of felony without benefit of clergy; but if the

person so enlisted or enticed, shall discover his seducer within fifteen days,

80 as he may be apprehended and convicted of the same, he shall be in-

demnified. By statute 29 Geo. II. c. 17. it is moreover enacted, that to

serve under the French king, as a military officer, shall be felony without

benefit of clergy ; and to enter into the Scotch brigade in the Dutch .ser-

vice, without previously taking the oaths of allegiance and abjuration,

shall be a forfeiture of 500/. (13).

4. Felony by embezzlvig or destroying the king's armour or warlike stores,

is, in the first place, so declared to be by statute 31 Eliz. c. 4. which en-

acts, that if any person having the charge or custody of the king's armour,

ordnance, ammunition, or habiliments of war ; or of any victual provided for

A'ictualling the king's soldiers or mariners ; shall, either for gain, or

to impede his majesty's service, imbezzle the same *to the value of [*102]

twenty shillings, such offence shall bo felony. And the statute 22
Car. II. c. 5. takes away thebeneiit of clergy from this oflence (14), and
from stealing the king's naval stores to the value of twenty shillings ; with

a power for the judge, after sentence, to transport the offender for seven

years. Other inferior imbezzlements and misdemesnors, that fall under

this denomination, are punished by statutes 9 & 10 W. III. c. 41, 1 Geo.

I. c. 25, 9 Geo. I. c. 8, and 17 Geo. II. c. 40, with fine, corporal punish-

ment, and imprisonment (15). And by statute 12 Geo. III. c. 24. to set

on fire, bum, or destroy any of his majesty's ships of war, whether built,

building, or repairing ; or any of the king's arsenals, magazines, dock-yards,

rope-yards, or victualling offices, or materials thereunto belonging ; or mili-

tary, naval, or victualling stores, or ammunition ; or causing, aiding, pro-

curing, abetting, or assisting in, such oflence ; shall be felony without

benefit of clergy.

5. Desertion from the king's armies in time of war, whether by land or

sea, in England or in parts beyond the sea, is by the standing laws of the

land (exclusive of the annual acts of parliament to punish mutiny and de-

sertion) and particularly by statute 18 Hen. VI. c. 19. and 5 Eliz. c. 5.

made felony, but not without benefit of clergy. But by the statute 2 <fe 3

Edw. VI. c. 2. clergy is taken away from such deserters, and the oflence

is made triable by the justices of every shire. The same statutes punish

other inferior military offences with fines, imprisonment, and other penal-

ties (16).

(13J
These Btatutes of 9 Geo. II. and 29 seven years.

Grn. II. am rcpralcd by the 59 Geo. III. c. 69. (15) By the 39 & 40 Geo. III. c. 89. s. 1.
i:h1 adds to their provisions, persons,' other than contractors, receiving or
ing into, or agreeing to en- having stores of war in their possession, may

;
'I a fore igTi prince or people, be transjjorted for fourteen years ; and by sec.

6i,c. la aijy warlike capacity whatever, or go- 2. persons convicted of offences against the 9
ing al)road with that intent, or attempting to & 10 Wra. III. may, in addition to the piinish-
get others to do so, is a misdemeanor, and pu- ment thereby to be inflicted, be punished with
nishable by fine or imprisonment, or J)oth ; and wliipning and imprisonment, or either, but Uie
a penalty of 30/. it im()osed on maaters of ponalty may be mitigated.
ships and owner for assisting in the offence; (10)' To this class of felonies injurious to
there are further provisions for i»reventing the th<; king's prerogative, may be added two
offence. felonies lately created by the legislature, who

(14) This prorision of the statute 22 Car. thought it expedient to repress the attempts of
II. c. 5, which take away the benefit of the miscliievous and disaffected persons, by trans-
clergy, is repealed by the 5 Geo. IV. c. 53, portatioa or capital puni.shmcnt. The 37
and offenders may be transported for life, or Geo. III. c. 70. (revived and made perpetual
for not less than seven year*, or imprisoned, by the 57 Geo. 111. c. 7.) enacts, that if any
with or without hard labouf , for not exceeding perron shall maliciouarly and advisedly endea-
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CHAPTER VIII.

OF PRAEMUNIRE.

A THIRD species of offence more immediately affecting the king an^
his government, though not subject to capital punishment, is that oi prae^

munire ; so called from the words of the writ preparatory to the prosecution

thereof: ^^ praemunire (a) facias A. jB." cause A. B. to be forewarned that

he appear before us to answer the contempt wherewith he stands charged :

which contempt is particularly recited in the preamble to the writ (h).

It took its original from the exorbitant power claimed and exercised in

England by the pope, which even in the days of blind zeal was too heavy
for our ancestors to bear.

It may justly be observ^ed, that religious principles, which (when ge-^

nuine and pure) have an evident tendency to make their professors better

citizens as well as better men, have (when perverted and erroneous) been
usually subversive of civil government, and been made both the cloak and
the instrument of every pernicious design that can be harboured in the

heart of man. The unbounded authority that was exercised by the Druids

in the west, under the influence of pagan superstition, and the terrible

ravages committed by the Saracens in the east, to propagate the religion

of Mahomet, both witness to the truth of that ancient universal observa-

tion, that in all ages and in all countries, civil and ecclesiastical tyranny

are mutually productive of each other. It is therefore the glory of the

church of England, that she inculcates due obedience to lawful

[*104] authority, and hath been (as her prelates on *a trying occasion

once expressed it) (c) in her principles and practice ever most un-

questionably loyal. The clergy of her persuasion, holy in their doctrines

and unblemished in their lives and conversation, are also moderate in their

ambition, and entertain just notions of the ties of society and the rights of

civil government. As in matters of faith and morality they acknowledge
no guide but the Scriptures, so, in matters of external polity and of private

right, they derive all their title from the civil magistrate ; they look up to

the king as their head, to the parliament as their lawgiver, and pride

themselves in nothing more justly, than in being true members of the

church, emphatically hy law established. Whereas the notions of eccle-

siastical liberty, in those who differ from them, as well in one extreme as

the other (for I here only speak of extremes), are equally and totally des-

tructive of those ties and obligations by which all society is kept together ;

equally encroaching on those rights, which reason and the original con-

(a) A barbarous word for praemoneri (1). (c) Address to James 11. 1687.
ib) Old. Nat. Brev. 101, edit. 1534.

TOur to seduce any person serving in his ma- pay, nor liable for what he then does to a
jesty's service by sea or land from his duty and court-martial, is a person serving in the king's
allegiance, or to incite any person to commit forces by sea, within the 37 Geo. III. so as to

any act of mutiny or mutinous practice, he make the seducing him an oifence within that

shall be guilty of felony, and shall suffer death act. Russ. &c R. C. C. 76.
without benefit of clergy. The crime, wher- (1) Praemunio, in law-latin, is used in all

ever committed, may be tried in any county, its tenses and participles, for joroe?nanfo or cj7o»

A sailor in a sick hospital, where he had been Ducange Gloss,
for thirty days, and therefore not entitled to
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tract of every free state in the universe have vested in the sovereign pow-

er ; and oqiuiUy aiming at a distinct independent supremacy of their own,

where spiritual men and spiritual causes are concerned. The dreadful

eflects of such a rehgious bigotry, when actuated by erroneous principles,

even of the protestant kind, are sufficiently evident from the history of the

anabaptists in Germany, the covenanters in Scotland, and that deluge of

sectaries in England, who murdered their sovereign, overturned the church
and monarchy, shook every pillar of law, justice, and ]>rivate property,

and most devoutly established a kingdom of the saints in their stead. But
these horrid devastations, the effects of mere madness, or of zeal that was
nearly allied to it, though violent and tumultuous, were but of a short

duration. Whereas the progress of the papal policy, long actuated by
the steady counsels of successive pontiffs, took deeper root, and was at

length in some places with difficulty, in others never yet, extirpated. For
this we might call to witness the black intrigues of the Jesuits, so lately

triumphant over Christendom, but now universally abandoned by even
the Roman catholic powers : but the subject of our present

•chapter rather leads us to consider the vast strides which were [*105]
formerly made in this kingdom by the popish clergy ; how nearly

they arrived to effecting their grand design ; some few of the means they

made use of for establishing their plan ; and how almost all of them have
been defeated or converted to better purposes, by the vigour of our free

constitution, and the wisdom of successive parliaments.

The ancient British church, by whomsoever planted, was a stranger to

the bishop of Rome, and all his pretended authority. But the pagan
Saxon invaders, having driven the professors of Christianity to the remotest

corners of our island, their own conversion was afterwards effected by
Augustin the monk, and other missioiiaries from the court of Rome. This
naturally introduced some few of the papal corruptions in point of faith

and doctrine ; but we read of no civil authority claimed by the pope ia

these kingdoms, till the aera of the Norman conquest ; when the then

reigning pontiff having favoured duke William in his projected invasion,

by blessing his host and consecrating his banners, he took that opportunity

also of establishing his spiritual encroachments : and was even permitted

so to do by the policy of the conqueror, in order more effectually to hum-
ble the Saxon clergy and aggrandize his Norman prelates

;
prelates, who,

being bred abroad in the doctrine and practice of slavery, had contracted a
reverence and regard for it, and took a pleasure in-rivetting the chains of
a free-born people.

The most stable foundation of legal and rational government is a duel

subordination of rank, and a gradual scale of authority ; and tyranny also

itself is most surely supported by a regular increase of despotism, rising

from the slave to the sultan : with this difference however, that the mea-
sure of obedience in the one is grounded on the principles of society, and
is extended no farther than reason and necessity will warrant : in the other
it is limited only by absolute will and pleasure, without permitting the in-

ferior to examine the title upon which it is foimded. More effectually

therefore to enslave the consciences and minds of the people, the
Romish •clergy themselves paid the most implicit obedience to [•106]
their own superiors or prelates ; and ihey, in their turns, were as

blindly devoted to the will of the sovereign pontiff, whose decisions they
held to be infallible, and his authority co-extensive with the christian world.

Vol. II. 59
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Hence his legates a latere were introduced into every kingdom of Eutop^,

his bulls and decretal epistles became the rule both of faith and discipline^

his judgment was the final resort in all cases of doubt or difficulty, his

decrees were enforced by anathemas and spiritual censures, he dethroned

even kings that were refractory, and denied to whole kingdoms (when un-

dutiful) the exercise of christian ordinances, and the benefits of the gospel

of God.
But, though the being spiritual head of the church was a thing of great

sound, and of greater authority, among men of conscience and piety, yet

the court of Rome was fully apprized that (among the bulk of mankind)

power cannot be maintained without property ; and therefore its attention

began verj^ early to be rivetted upon every method that promised pecuniary

advantage. The doctrine of purgatory was introduced, and with it the

purchase of masses to redeem the souls of the deceased. New-fangled

offences were created, and indulgences were sold to the wealthy, for liberty

to sin without danger. The canon law took cognizance of crimes, injoin-

ed penance ipro salute animae, and commuted that penance for money.

Non-residence and pluralities among the clergy, and marriages among the

laity related within the seventh degree, were strictly prohibited by canon ;

but dispensations were seldom denied to those who could afford to buy

them. In short, all the wealth of Christendom was gradually drained by
a thousand channels, into the coffers of the holy see.

The establishment also of the feodal system in most of the governments

of Europe, whereby the lands of all private proprietors were declared to

be holden of the prince, gave a hint to the court of Rome for usurping a

similar authority over all the preferments of the church ; which began first

in Italy, and gradually spread itself to England. The pope be-

[*107] came a *feodal lord ; and all ordinary patrons were to Md their

right of patronage under this universal superior. Estates held

by feodal tenure, being originally gratuitous donations, were at that time

denominated heneficia ; their very name as well as constitution was bor-

rowed, and the care of the souls of a parish thence came to be denominat-

ed a benefice. Lay fees were conferred by investiture or delivery of corpo-

ral possession ; and spiritual benefices, which at first were universally do-

native, now received in like manner a spiritual investiture, by institution

from the bishop, and induction under his authority. As lands escheated to

the lord, in defect of a legal tenant, so benefices elapsed to the bishop upon
non-presentation by the patron, in the nature of a spiritual escheat. The
annual tenths collected from the clergy were equivalent to the feodal ren-

der, or rent reserved upon a grant ; the oath of canonical obedience was
copied from the oath of fealty required from the vassal by his superior

;

and the primer seisins of our military tenures, whereby the first profits of

an heir's estate were cruelly extorted by his lord, gave birth to as cruel an
exaction of first-fruits from the beneficed clergy. And the occasional aids

and talliages, levied by the prince on his vassals, gave a handle to the

pope to levy, by the means of his legates a latere, peter-pence and other

taxations.

At length the holy father went a step beyond any example of either

emperor or feodal lord. He reserved to himself, by his own apostolical au-

thority [d), the presentation to all benefices which became vacant while

the incumbent was attending, the court of Rome upon any occasion, or oa

{d) Extrav. I. 3, t. 2, c. 13,
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liis journey thither, or back apain ; and moreover siicli also as became va-

rum by his promotion to a bishoprick or abbey :
" ctiamsi ad ilia personae

consuevcrint et debucrint per clcciionem aut quemvis ahum modum assumi."

And this last, the canonists declared, was no detriment at all to the patron,

Iwing only like the change of a life in a feodal estate by the lord. Dis-
pensations to avoid these vacancies begat the doctrine of commendams:
and papal provisions were the previous nomination to such bene-
fices, by a kind of anticipation, before they *becamo actually [•108]
void : though afterwards indiscriminately applied to any right of

patronage exerted or usurped by the pope. In consequence of which the
best livings were tilled by Italian and other foreign clergy, equally unskilled

in and adverse to the laws and constitution of England. The very nomi-
nation to bishopricks, that ancient prerogative of the crown, was wrested
from king Henry the First, and afterwards from his successor king John

;

and seemingly indeed conferred on the chapters belonging to each see ; but

by means of the frequent appeals to Rome, through the intricacy of the

laws which regulated canonical elections, was eventually vested in the

pope. And, to sum up this head with a transaction most unparalleled and
astonishing in its kind, pope Innocent III. had at length the effrontery to

demand, and king John had the meanness to consent to, a resignation of
his crown to the pope, whereby England was to become for ever St. Pe-
ter's patrimony ; and the dastardly monarch re-accepted his sceptre from
the hands of the papal legate, to hold as the vassal of the holy see, at the

annual rent of a thousand marks.
Another engine set on foot, or at least greatly improved, by the court of

Rome, was a master-piece of papal policy. Not content with the ample
provision of tithes, which the law of the land had given to the parochial
clergy, they endeavoured to grasp at the lands and inheritances of the
kingdom, and (had not the legislature withstood them) would by this time
have probably been masters of every foot of gTOund in the kingdom. To
this end they introduced the monks of the Benedictine and other rules, men
of sour and austere religion, separated from the world and its concerns by
a vow of perpetual celibacy, yet fascinating the minds of the people by
pretences to extraordinary sanctity, while all their aim was to aggrandize
the power and extend the influence of their grand superior the pope. And
as, in those times of civil tumult, great rapines and violence were daily

committed by overgrown lords and their adherents, they were taught to

believe, that founding a monastery a little before their deaths would atone
for a life of incontinence, disorder, and bloodshed. Hence in-

numerable abbeys and religious houses were built within a*cen- [*109]
tury after the conquest, and endowed, not only with the tithes of
parishes which were ravished by the secular clergy, but also with lands,
manors, lordships, and extensive baronies. And the doctrine inculcated
was, that whatever was so given to, or purchased by, the monks and friars,

was consecrated to God himself; and that to alienate or take it away was
no less than the sin of sacrilege.

I might here have enlarged upon other contrivances, which will occur
to the recollection of the reader, set on foot by the court of Rome, for effect-

ing an entire exemption of its clergy from any intercourse with the civil

magistrate
: such as the separation of the ecclesiastical court from the

temporal ; the appointment of its judges by merely spiritual authority
without any interposition from the crown ; the exclusive jurisdiction it
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claimed over all ecclesiastical persons and causes : and the prtvilegiutn

clericale, or benefit of clergy, which delivered all clerks from any trial or

punishment except before their own tribunal. But the history and progress

of ecclesiastical courts (e), as well as of purchases in mortmain (/), have
already been fully discussed in the preceding book : and we shall have
an opportunity of examining at large the nature of the privilegium cleri-

cale in the progress of the present one. And therefore I shall only ob-

serve at present, that notwithstanding this plan of pontifical power was so

deeply laid, and so indefatigably pursued by the unwearied politics of the

court of Rome through a long succession of ages ; notwithstanding it was
polished and improved by the united endeavours of a body of men, who
engrossed all the learning of Europe for centuries together ; notwithstand-

ing it was firmly and resolutely executed by persons the best calculated

for establishing tyranny and despotism, being fired with a bigoted enthu-

siasm (which prevailed not only among the weak and simple, but even
among those of the best natural and acquired endowments), unconnected
with their fellow-subjects, and totally indifferent to what might befal that

posterity to which they bore no endearing relation :—yet it vanish-

[*110] ed into *nothing, when the eyes of the people were a little en-

lightened, and they set themselves with vigour to oppose it. So
vain and ridiculous is the attempt to live in society, without acknowledg-

ing the obligations which it lays us under ; and to affect an entire inde-

pendence of that civil state, which protects us in all our rights, and gives

us every other liberty, that only excepted of despising the laws of the com-
munity.

Having thus in some degree endeavoured to trace out'the original and
subsequent progress of the papal usurpations in England, let us now re-

turn to the statutes of praemunire, which were framed to encounter this

overgrown yet increasing evil. King Edward I., a wise and magnani-

mous prince, set himself in earnest to shake off this servile yoke {g). He
would not suffer his bishops to attend a general council, till they had sworn

not to receive the papal benediction. He made light of all papal bulles

and processes: attacking Scotland in defiance of one: and seizing the

temporalities of his clergy, who under pretence of another refused to pay

a tax imposed by parliament. He strengthened the statutes of mortmain ;

thereby closing the great gulph, in which all the lands of the kingdom

were in danger of being swallowed. And, one of his subjects having ob-

tained a buUe of excommunication against another, he ordered him to be

executed as a traitor, according to the ancient law {h). And in the thirty-

fifth year of his reign was made the first statute against papal provisions^

being, according to sir Edward Coke (i), the foundation of all the subse-

quent statutes of praemunire, which we rank as an offence immediately

against the king, because every encouragement of the papal power is a

diminution of the authority of the crown.

In the weak reign of Edward the Second the pope again endeavoured

to encroach, but the parliament manfully withstood him; and it was one

of the principal articles charged against that unhappy prince, that he had

given allowance to the bulles of the see of Rome. But Edward the

Third was of a temper extremely different : and to remedy these

[*111] ^inconveniences first by gentle means, he and his nobility wrote

(e) See Book III. pag. 61. (h) Bro. Abr. tit. Corone, 115. Treason, 14. §

(/) See Book II. pag. 268, Rep. p. 1, fol. 12. 3 Ass. 19.

ig) Dav. 83, 4-c. {i) 2 Inst. 583.

i
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Ml expostulation to the pope : but roceiviug a menacing and contemptu-

ous answer, withal acquainting him, that the emperor (who a few
years before at the diet of Nuremberg, a. d. 13VJ3, had established a law
against provisions) (A), and also the king of France, had lately submitted

to the holy see ; the king replied, that if both the emperor and the French
king should take the pope's part, he was ready to give battle to them both,

in defence of the liberties of the crown. Hereupon more sharj) and penal

laws were devised against provisors (/), which enact severally, that the

court of Rome shall not present or collate to any bishoprick or living in

England ; and that whoever disturbs any patron in the presentation to a
living by virtue of a papal provision, such provisor shall pay fine and ran-

som to the king at his will, and be imprisoned till he renounces such pro-

vision : and the same punishment is inflicted on such as cite the king, or

any of his subjects, to answer in the court of Rome. And when the holy

see resented these proceedings, and pope Urban V. attempted to revive the

vassalage ard annual rent to which king John had subjected his kingdom,
it was unanimously agreed by all the estates of the realm in parliament

assembled, 40 Edw. III., that king John's donation was null and void, be-

ing without the concurrence of parliament, and contrary to his coronation

oath : and all the temporal nobility and commons engaged, that if the pope
should endeavour by process or otherwise to maintain these usurpations,

they would resist and withstand him with all their power (m).

In the reign of Richard the Second, it was found necessary to sharpen
and strengthen these laws, and therefore it was enacted by statutes 3 Ric.

II. c. 3. and 7 Ric. II. c. 12. first, that no alien should be capable of letting

his benefice to farm ; in order to compel such as had crept in, at least

to reside on their preferments : and afterwards, that no alien

•should be capable to be presented to any ecclesiastical preferment, [*112]
under the penalty of the statutes of provisors. By the statute 12
Ric. II. c. 15. all liegemen of the king, accepting of a living by any foreign

provision, are put out of the king's protection, and the benefice made void.

To which the statute 13 Ric. 11. st. 2. c. 2. adds banishment and forfeiture

of lands and goods : and by c. 3. of the same statute, any person bringing

over any citation or excommunication from beyond sea, on account of the

execution of the foregoing statutes of provisors, shall be imprisoned, forfeit

his goods and lands, and moreover sufier pain of life and member.
In the writ for the execution of all these statutes the words praemunire

facias, being (as we said) used to command a citation of the party, have
denominated in common speech not only the writ, but the offence itself of
maintaining the papal power, by the name o{ praemunire. And according-

ly the next statute I shall mention, which is generally referred to by all

subsequent statutes, is usually called the statute o{ praemunire. It is the

statute 16 Ric. II. c. 5. which enacts, that whoever procures at Rome, or

elsewhere, any translations, processes, excommunications, buUes, instru-

menta, or other things, which touch the king, against him, his crown, and
realm, and all persons aiding and assisting therein, shall be put out of the

king's protection, their lands and goods forfeited to the king's use, and they
shall be attached by their bodies to answer to the king and his council : or

process oi praemunire facias shall be made out against them as in other

cases of provisors.

(it) Mod. Un. Hist. xxix. W3. c. 1. 38 Edw. III. st. 1, c. 4, anUst. S, c 1, 2, 3,4

0) Stat. » fidw. HI. St. 6. 27 Edw. III. st. 1, (m) Seld. in FUt. 10. 4.
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By the statute 2 Hen. IV. c. 3. all persons who accept any provision

from the pope, to be exempt from canonical obedience to their proper ordi-

nary, are also subjected to the penalties o{ praemunire. And this is the last

of our ancient statutes touching this oifence ; the usurped civil power of

the bishop of Rome being pretty well broken down by these statutes, as

his usurped religious power was in about a century afterwards
;

[*113] the spirit of the nation being so much raised *against foreigners,

that about this time, in the reign of Henry the Fifth, the alien pri-

ories, or abbeys for foreign monks, were suppressed, and their lands given

to the crown. And no farther attempts were afterwards made in support

of these foreign jurisdictions.

A learned writer, before referred to, is therefore greatly mistaken, when
he says (n), that in Henry the Sixth's time the archbishop of Canterbury

and other bishops offered to the king a large supply, if he would consent

that all laws against provisors, and especially the statute 16 Ric. II., might

be repealed ; but that this motion was rejected. This account is incorrect

in all its branches. For, first, the application, which he probably means,

was made not by the bishops only, but by the unanimous consent of a pro-

visional synod, assembled in 1439, 18 Hen. VI., that very synod which at

the same time refused to confirm and allow a papal bulle, which then was
laid before them. Next, the purport of it was not to procure a repeal of the

statutes against provisors, or that of Richard II. in particular ; but to request

that the penalties thereof, which by forced construction were applied to all

that sued in the spiritual, and even in many temporal, courts of this realm,

might be turned against the proper objects only ; those who appealed to

Rome, or to any foreign jurisdictions : the tenor of the petition being, " that

those penalties should be taken to extend only to those that commenced
any suits or procured any writs or public instruments at Rome or elsewhere

out of England* and that no one should be prosecuted upon that statute

for any suit in the spiritual courts or by lay jurisdictions of this kingdom."

Lastly, the motion was so far from being rejected, that the king promised

to recommend it to the next parliament, and in the mean time that no one
should be molested upon this account. And the clergy were so satisfied

with their success, that they granted to the king a whole tenth upon this

occasion (o).

[*1 14] *And indeed so far was the archbishop, who presided in this sy-

nod, from countenancing the usurped power of the pope in this

realm, that he was ever a firm opposer of it. And, particularly in the reign

of Henry the Fifth, he prevented the king's uncle from being then made a

cardinal, and legate a latere from the pope ; upon the mere principle of its

being within the mischief of papal provisions, and derogatory from the

liberties of the English church and nation. For, as he expressed himself

to the king in his letter upon that subject, " he was bound to oppose it by
his ligeance, and also to quit himself to God and the church of this land,

of which God and the king had made him governor." This was not the

language of a prelate addicted to the slavery of the see of Rome ; but of

one who was indeed of principles so very opposite to the papal usurpa-

tions, that in the year preceding this synod, 17 Hen. VI,, he refused to

consecrate a bishop of Ely, that was nominated by pope Eugenius IV.

A conduct quite consonant to his former behaviour, in 6 Hen, VI., when he

refused to obey the commands of pope Martin V., who had required him

(n) Dav. 96. (o) Wilk. Concil. Mag. Brit. III. 533.
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to exort his endeavours to repeal the statute of praemmiirc (" cxecrahih illnd

statutum,'' as the holy lather phrases it) ; which refusal so far exasperated

the court of Rome against him, that at length the pope issued a bulle to

suspend him from his olTico and authority, which the archbishop disregard-

ed, and appealed to a general council. And so sensible were the nation of

their primate's merit, that the lords spiritual and temporal, and also the

university of Oxford, wrote letters to the pope in his defence ; and the

house of commons addressed the king, to send an embassador forthwith to

his holiness, on behalf of the archbishop, who had incurred the displea-

sure of the pope for opposing the excessive power of the court of

Rome
( p).

•This then is the original meaning of the oflfence, which we call [•US]
praemunire ; viz. introducing a foreign power into this land, and cre-

ating imperium in imperio, by paying that obedience to papal process, which
constitutionally belonged to the king alone, long before the reformation in the

reign of Henry the Eighth : at which time the penalties o{ praemunire were
indeed extended to more papal abuses than before ; as the kingdom then

entirely renounced the authority of the see of Rome, though not all the

corrupted doctrines of the Roman church. And therefore by the several

statutes of 24 Hen. VIU. c. 12. and 25 Hen. VIII. c. 19 <fc 21. to appeal

to Rome from any of the king's courts, which (though illegal before) had
at times been connived at ; to sue to Rome for any licence or dispensation

;

or to obey any process from thence ; are made liable to the pains of^ prae-

munire. And, in order to restore to the king in effect the nomination of

vacant bishopricks, and yet keep up the established forms, it is enacted by-

statute 25 Hen. VIII. c. 20. that if the dean and chapter refuse to elect

the person named by the king, or any archbishop or bishop to confirm or

consecrate him, they shall fall within the penalties of the statutes of prae-

munire. Also by statute 5 Eliz. c. 1. to refuse the oath of supremacy will

incur the pains of praemunire ; and to defend the pope's jurisdiction in this

realm, is a praemunire for the first offence, and high treason for the second.

So too, by statute 13 Eliz. c. 2. to import any agnus Dei, crosses, beads, or

other superstitious things pretended to be hallowed by the bishop of Rome,
and tender the same to be used ; or to receive the same with such intent,

and not discover the offender ; or if a justice of the peace, knowing thereof,

shall not within fourteen days declare it to a privy counsellor ; they all in-

cur praemunire. But importing or selling mass-books, or other popish
books, is by statute 13 Jac. I. c. 5. ^ 25. only liable to the penalty of forty

shillings. Lastly, to contribute to the maintenance of a Jesuit's college, or
any popish seminary whatever, beyond sea ; or any person in the same

;

or to contribute to the maintenance of any Jesuit or popish priest in

England, is by statute 27 Eliz. c. 2. made liable to the penahies oi prae-
munire.

•Thus far the penalties o{praemunire seem to have kept within [*1 16]
the proper bounds of their original institution, the depressing the
power of the pope : but, they being pains of no inconsiderable conse-
quence, it has been thought fit to apply the same to other heinous offences ;

some of which bear more, and some less, relation to this original offence,
and some no relation at all.

If'rw^T^^l!^
^ " '""sed this fliiBrression ; if indeed it be a digression

and Dr. Duck's , to shew how contran- to the sentiments of so leam-
WM the prelate h. • ed and pious a prelato, even m the days of popery,
founder of All Sfmi<; college :n Oxfcrd in \-ind:ca- those usurpations were, which the statutes oiprac-
Uon of whose memory the author hopes to bo ex- munirt and provisors were made to restrain.
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Thus, 1. By ttie statute 1 & 2 Ph. & Mar. c. 8. to molest the possessof^

of abbey lands granted by parliament to Henry the Eighth, and Edward
the Sixth, is a praemunire. 2. So likewise is the offence of acting as a
broker or agent in any usurious contract, when above ten per cent, interest

is taken, by statute 13 Eliz. c. 8. (2). 3. To obtain any stay of proceed-
ings, other than by arrest of judgment or writ of error,- in any suit for a
monopoly, is likewise a ;?r«emMmVtf, by statute 21 Jac. I. c. 3. 4. To obtain

an exclusive patent for the sole making or importation of gimpowder or

arms, or to hinder others from importing them, is also d, praejnunire by two
statutes : the one 16 Car. I. c. 21. the other 1 Jac. II. c. 8. (3). 5. On the

abolition, by statute 12 Car. II. c.24. of purveyance (9'), and to the preroga-

tive of pre-emption, or taking any victual, beasts, or goods for the king's use,

at a stated price, without consent of the proprietor, the exertion of any such
power for the future was declared to incur the penalties ofpraemunire. 6.

To assert maliciously and advisedly, by speaking or writing, that both or

either house of parliament have a legislative authority without the king,

is declared a praemunire by statute 13 Car. II. c. 1. 7. By the habeas

corpus act also, 31 Car. IL c. 2. it is a praemunire, and incapable of the

king's pardon, besides other heavy penalties (r), to send any subject of this

realm a prisoner into parts beyond the seas. 8. By the statute 1 W. & M.
St. 1. c. 8. persons of eighteen years of age, refusing to take the new oaths

of allegiance, as well as supremacy, upon tender by the proper magistrate,'

are subject to the penalties of a praemunire (4) ; and by statute 7
[*117] & *8 W. III. c. 24. Serjeants, counsellors, proctors, attorneys, and

all officers of courts, practising without having taken the oaths of

allegiance and supremacy, and subscribing the declaration against popery,

are guilty of 3, praemunire, Avhether the oaths be tendered or no. 9. By the

statute 6 Ann. c. 7. to assort maliciously and directly, by preaching, teach-

ing, or advised speaking, that the then pretended prince of Wales or any
person other than according to the acts of settlement and union, hath any
right to the throne of these kingdoms ; or that the king and parliament

cannot make laws to limit the descent of the crown ; such preaching,

teaching, or advised speaking is a praemunire : as writing, printing, or pub-

lishing the same doctrines amounted, we may remember, to high treason.

10. By statute 6 Ann. c. 23. if the assembly of peers in Scotland, con-

vened to elect their sixteen representatives in the British parliament, shall

presume to treat of any other matter save only the election, they incur the

penalties of a praemunire. 11. The statute 6 Geo. I. c. 18. (enacted in

the year after the infamous south-sea project had beggared halfthe nation)

makes all unwarrantable undertakings by unlawful subscriptions, then

commonly known by the names of bubbles, subject to the penalties of a

praemunire (5). 12. The statute 12 Geo. III. c. 11. subjects to the penal-

ties of the statute of praemunire all such as knowingly and wilfully so-

lemnize, assist, or are present at, any forbidden marriage of such of the

(q) See Book I. pag. 287. (r) See Book I. pag. 138. Book III. pag. 137.

(2) This act was made perpetual by the 39 acted, that no persons shall be summoned to

Eliz. C.18. s. 30. &32 ; but though not express- take the oath of supremacy, or make the de-

ly replealed, yet it seems to have virtually ex- claration against transubstantiation, or be pro-

pired since the 12 Ann. st. 2. c. 16. s. 1. secuted for not obeying the summons for that

(3) By the second section of 1 Jac. II. c. 8, purpose.
the importation must be with the king's li- (5) By the 6 Geo. IV. the greater part of

cence (except from Ireland by the 46 Geo. III. the provisions of this statute are repealed, and
c. 121.) illegal companies are left to be dealt with ac-

(4) By the 31 Geo. III. c. 32. ^ 18, it is en- cording to the common law.
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tlescend.iiUs of tlic l)0(ly of king Georpe II. as arc l)y that act prohibited to

contract matrimony without the con.scnt of the crown (s).

Havinjr thus inquired into the nature and several species o( praemunire

f

its punisiuncnt may be gathered from the foregoing statutes, which are

thus shortly summed up by sir Edward Coke {t) : "that from the convic-

tion, the defendant shall be out of the king's protection, and his lands and
tenements, goods and chattels, forfeited to the king : and that his

body shall remain in prison at the king*s pleasure : *or (as other [*118j

authorities have it) during life (u) ;" both which amount to the

same thing ; as the king by his prerogative may any time remit the

whole, or any part, of the punishment, except in the case of transgressing

the statute of habeas corpus. These forfeitures here inflicted, do not (by

the way) bring this offence within our former definition of felony ; being

inlhcted by particular statutes, and not by the common law. But so

odious, sir Edward Coke adds, was this ofTence o^ praemunire, that a man
that was attainted of the same might have been slain by any other man
without danger of law ; because it was provided by law (w), that any

man might do to him as to the king's enemy ; and any man may lawfully

kill an enemy. However, the povsition itself, that it is at any time lawful

to kill an enemy, is by no means tenable : it is only lawful, by the law of

nature and nations, to kill him in the heat of battle, or for necessary self-

defence. And to obviate such savage and mistaken notions {x), the sta-

tute 5 Eliz. c. 1. provides, that it shall not be lawful to kill any person

attainted in n. praemunire, any law, statute, opinion, or exposition of law to

the contrary notwithstanding. But still such delinquent, though pro-

tected as a part of the public from public wrongs, can bring no action for

any private injury, how atrocious soever, being so far out of the protection

of the law, that it will not guard his civil rights, nor remedy any grievance

which he as an individual may suffer. And no man, knowing him to be

guilty, can with safety give him comfort, aid, or relief (y) (6), (7).

CHAPTER IX.

OF MISPRISIONS AND CONTEMPTS AFFECTING THM
KING AND GOVERNMENT.

Thk fourth species of offences more immediately against the king and
government, are entitled misprisions and contempts.

Misprisions (a term derived from the old French, mespris, a neglect or

contempt) are, in the acceptation of our law, generally understood to be

(«) See Book I. ch. 4. (w) Stat. 25 Ed. III. st. 5, c. 22.

(0 1 Inst. I». (x) Bro. Abr. t. Corone, 196.
(M) 1 Bulst. 199. (y) 1 Hawk. P. C. 55.

(6^ The terrible penalties of a praemunire reign of Charles the Second. Harg. St. Tr.
are denounced by a great variety of statutes, 2 vol. 4G3.
vet prosecutions upon Vinraemumre are un- (7) In New-York, and, it is believed, in the
heard of in our courts. There is onlv one in- whole'of the U. S. statutes of praemunire

~^ of such a prosecution in the State are unknown: the pope making no pretensions
\ in which case the penalties of B.pTae- to any power here that could injure our go-
'' were inflicted upon some persons, for vernmcnt.

rttuding to take the oath of allegiance in the

Vol. II. 60
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all such high offences as are under the degree of capital, but nearly bor*

dering thereon : and it is said, that a misprision is contained in every
treason and felony whatsoever : and that if the king so please, the offender

may be proceeded against for the misprision only (a). And upon the same
principle, while the jurisdiction of the star-chamber subsisted, it was held
that the king might remit a prosecution for treason, and cause the delin-

quent to be censured in that court, merely for a high misdemeanor : as

happened in the case of Roger earl of Rutland, in 43 Eliz. who was con-

cerned in the earl of Essex's rebellion (b). Misprisions are generally di-

vided into two sorts : negative, which consist in the concealment of some-
thing which ought to be revealed ; and positive, which consist in the

commission of something Avhich ought not to be done.

[*120] *I. Of the first, or negative kind, is what is called misprision of
treason (1) ; consisting in the bare knowledge and concealment of

treason, without any degree of assent thereto : for any assent makes the

party a principal traitor ; as indeed the concealment, which was construed

aiding and abetting, did at the common law : in like manner as the

knowledge of a plot against the state, and not revealing it, was a capital

crime at Florence and other states of Italy (c). But it is now enacted by
the statute 1 & 2 Ph. & M, c. 10. that a bare concealment of treason

shall be only held a misprision. This concealment becomes criminal, if

the party apprized of the treason does not, as soon as conveniently may
be, reveal it to some judge of assise or justice of the peace (d). But if

there be any probable circumstances of assent, as if one goes to a treason-

able meeting, knowing before-hand that a conspiracy is intended against

the king ; or, being in such company once by accident, and having heard

such treasonable conspiracy, meets the same company again, and hears

more of it, but conceals it ; this is an implied assent in law, and makes the

concealer guilty of actual high treason (e).

There is also one positive misprision of treason, created so by act o-f

parliament. The statute 13 Eliz. c. 2. enacts, that those who forge

foreign coin, not current in this kingdom, their aiders, abettors, and pro-

curers, shall all be guilty of misprision of treason (2). For, though the

law would not put foreign coin upon quite the same footing as our own

;

yet, if the circumstances of trade concur, the falsifying it may be attended

with consequences almost equally pernicious to the public ; as the coun-

terfeiting of Portugal money would be at present ; and therefore the law
has made it an offence just below capital, and that is all. For the punish-

ment of misprision of treason is loss of the profits of lands during life, for-

feiture of goods, and imprisonment during life (/) (3). Which
[*121] total forfeiture of the goods was originally inflicted while *the

offence amounted to principal treason, and of course included in it

a felony, by the common law ; and therefore is no exception to the gene-

ral rule laid down in a former chapter (g), that wherever an offence is

punished by such total forfeiture, it is felony at the common law.

(a) Yearb. 2 Ric. III. 10. Staundf. P. C. 37. Kel. (d) 1 Hal. P. C. 372.

71. 1 Hal. P. C. 37. 1 Hawk. P. C. 55, 56, (e) 1 Hawk. P. C. 56.

{b) Hudson of the court of star-chamber, MS. in (/) 1 Hal. P. C. 374.

Mus. Brit. (g) See page 94.

(c) Guicciard. Hist. b. 3. & 13.

(1) See p. 76. note (4). As misprisions of (2) But see the 37 Geo. III. c. 126. ante, p.

treason and felony seem to be the creatures of 90. n.

the statute law, they probably do not exist in (3) But this is only in case of high treason.

New-York, nor in any other .state, without a Misprision of a lower degree is punishable on-

special statute. ly by fine and imprisonment. 1 Hale, 375.
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Misprision of felony is also the concealment of a felony which a man
knows, but never assented to ; for if he assented, this makes him either

principal or accessary. And the punishment of this, in a public officer, by
the statute Wcstm. 1. 3 Edw. I. c. 9. is imprisonment for a year and a
day ; in a common person, imprisonment for a less discretionary time ; and,

in both, fine and ransom at the king's pleasure : which pleasure of the

king must bo observed, once for all, not to signify any extrajudicial will of
the sovereign, but such as is declared by liis representatives, the judges in

his courts of justice ;
^^ voluntas regis in curia, non in camera {h)"

There is also another species of negative misprisions : namely, the cori'

cealing of treasure-trove, which belongs to the king or his grantees by pre-

rogative royal : the concealment of which was formerly punishable by
death (i) ; but now only by fine and imprisonment.

II. Misprisions, which are merely positive, are generally denominated
contempts or high misdemesnors ; of which

1

.

The first and principal is the mal-administration of such high officers,

as are in public trust and employment. This is usually punished by the

method of parliamentary impeachment (4) : wherein such penalties, short

of death, are inflicted, as to the wisdom of the peers shall seem proper

;

consisting usually of banishment, imprisonment, fines, or perpetual

disability. Hitherto also may be referred the *oj3ence of embez- [*122]

xling the public m^ney, called among the Romans peculatus, which
the Julian law punished with death in a magistrate, and with deportation,

or banishment, in a private person (A). With us it is not a capital crime,

but subjects the committer of it to a discretionary fine and imprisonment (5).

Other misprisions are, in general, such contempts of the executive magis-

trate, as demonstrate themselves by some arrogant and undutiful behaviour

towards the king and government. These are

2. Contempts against the king's prerogative. As, by refusing to assist

him for the good of the public ; either in his councils, by advice, if called

upon (6) ; or in his wars, by personal service for defence of the realm,

against a rebellion or invasion {I). Under which class may be ranked the

neglecting to join the posse comitatus, or power of the county, being there-

unto required by the sheriff or justices, according to the statute 2 Hen.. V.

c. 8. which is a duty incumbent upon all that are fifteen years of age,

under the degree of nobility, and able to travel {m) (7). Contempts

ih) 2 Hal. p. C. 375. (*) Inst. 4. 18. 9.

(») Clan. I. 1, c. 2. (I) 1 Hawk. P. C 59.

(i) 8 Inst. 133. (ot) Lamb. Eir. 315.

(4^ In New-York, the senate is the court discretion think proper.

for the trial of impcachnaeats, and can only Section 2 enacts, that if any officer, collec-

remove from office and disqualify the guilty tor, or receiver, intrusted with the receipt, or

person from office in future. The impeach- management, of the public revenues, shall

meut does not prevent an indictment, but it furnish false statements, or returns, of the

causes a suspension from office till .acquittal, monies collected by him, or of the balances

(2 R. S. 165. 166.) Every wilful neglect by a left in hi.s hands, he shall be guilty of a mis-

public officer of a duty enjoined by law, is a domeanor, and be fined and imprisoned at the

misdemeanor, when no special punishment is discretion of the court, and be for ever render-

provided for tlie oflience. Id. 696. ed incapable of holding or enjoying any office

(5) But now by 50 Geo. III. c. 59, ^ 1, it is under the crown,
enact f

'
'

.

" aiy person shall embezzle or (6) In the U. S. there has been no need of

fniudi. s- monies issued to him for making this an offence.

tiie p<r s, he shall be adjudged guilty (7) In New-York it is a duty incumbent on

of a misdciuc;inor, and shall be subject to every male inhabitant of the cotmty. :^ K. ?.

transportation, or receive such punishment as 441.

the court in which he is convicted, may in its
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against the prerogative may also be, by preferring the interests of a foreign

potentate to those of their own, or doing or receiving any thing that may
create an undue influence in favour of such extrinsic power ; as, by taking

a pension from any foreign prince without the consent of the king (n) (S),

Or, by disobeying the king's lawful commands ; whether by writs issuing

out of his courts of justice, or by a summons to attend his privy council, or

by letters from the king to a subject commanding him to return from i3e-

yond seas (for disobedience to which his lands shall be seized till he does
return, and himself afterwards punished), or by his writ of ne exeat regnum,

or proclamation, commanding the subject to stay at home {o). Disobe-

dience to any of these commands is a high misprision and contempt ; and
so, lastly, is disobedience to any act of parliament, where no particular

penalty is assigned (9) : for then it is punishable, like the rest of

[*123] *these contempts, by fine and imprisonment, at the discretion of

the king's courts of justice (p).
3. Contempts and misprisions against the king's person and government^

may be by speaking or writing against them, cursing or wishing him ill,

giving out scandalous stories concerning him, or doing any thing that

may tend to lessen him in the esteem of his subjects, may weaken his

government, or, may raise jealousies between him and his people (10). It

has been also held an offence of this species to drink to the pious memory
of a traitor ; or for a clergyman to absolve persons at the gallows, who
there persist in the treasons for which they die : these being acts which im-
pliedly encourage rebellion. And for this species of contempt a man may
not only be fined and imprisoned, but suffer the pillory (11) or other infa-

mous corporal punishment (q) : in like manner, as in the ancient German
empire, such persons as endeavoured to sow sedition, and disturb the public

tranquillity, were condemned to become the objects of public notoriety and
derision, by carrying a dog upon their shoulders from one great town to

another. The emperors Otho I. and Frederic Barbarossa inflicted this

punishment on noblemen of the highest rank (r).

4. Contempts against the king's title, not amounting to treason ox
praemunire, are the denial of his right to the crown in common and unad-
vised discourse ; for, if it be by advisedly speaking, we have seen (s) that

it amounts to a praemunire. This heedless species of contempt is however
(n) 3 Inst. 144.

(o) See Book I. pag. 2(

(p) 1 Hawk. P. C. 60.

iq) Ibid.

(r) Mod. Un. Hist. xiix. 28. 119.

(5) See page 91.

(8) This is unlawful in any officer under
the U. S., but not in citizens generally. See
Const. Art. 1. sect. 9, () 7.

(9) See 2 R. S. 696, ^ 39. The doing an
act prohibited by statute, is a misdemeanor if

no specific penalty be imposed.
(10) To assert falsely that the king labours

under the affliction of mental derangement is

criminal, and an indictable offence. 3 D. &
R. 464. 3 B. & C. 257. S. C. In Rex v.

Cobbett, E, T. 1805. Holt on Libel, 114, 5.

6 East, 583, where the defendant was con-
victed of publishing a libel upon the adminis-
tration of the Irish government, and upon the
public conduct and character of the lord lieu-

tenant and the lord chancellor of Ireland, lord
EUenborough, C. J., observed, " It is no new
doctrine, that if a publication be calculated to
alienate the affections of the people, by bring-
ing the government into disesteem, whether

the expedient be by ridicule or obloquy, the
person so conducting himself is exposed to
the inflictions of the law. See also Holt. Rep.
424. 14 How. St. Tr. 1095. S. C.
By the 60 Geo. III. c. 8. the offence of pub-

lishing seditious libels is further provided
against by empowering the court after verdict
to seize upon all copies of the libel, &c. ; and
by sect. 4. persons convicted of a second of-

fence may be punished, as in cases of high
misdemeanors, or by banishment for so long
as the court may order. By sect. 5. person*
not departing within thirty days after sentence
of banishment, may be conveyed out of the

kingdom ; and by sect. 6. persons banished,

found at large within the king's dominions,
may be transported.

(11) This provision is now abolished by the

56 Geo, HI. c. 138,
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punished by our law with fine and imprisonment. Likewise if any person

shall in any wise hold, aflimi, or maintain, that the common law of this

realm, not altered by parliament, ought not to direct the right of the crown
of England; this is a misdcmesnor, by statute 13 Eliz. c. 1. and punishable

with forfeiture of goods and chattels. A contempt may also arise from
refusing or neglecting to take the oaths, appointed by statute for

the better securing the government; and yet *acting in a public [•124]

office, place of tnist, or other capacity, for which the said oaths

are required to be taken ; viz. those of allegiance, supremacy, and abju-

ration ; which must be taken within six calendar months after admission.

The penalties for this contempt, inflicted by statute 1 Geo. L st. 2. c. 13.

are very little, if any thing, short of those of a praemunire : being an inca-

pacity to hold the said offices, or any other : to prosecute any suit : to be
guardian or executor : to take any legacy or deed of gift ; and to vote at

any election for members of parliament : and after conviction the oflTender

shall also forfeit 500Z. to him or them that will sue for the same (12).

Members on the foundation of any college in the two universities, who by
this statute are bound to take the oaths, must also register a certificate

thereof in the college-register, within one month after ; otherwise, if the

electors do not remove him, and elect another within twelve months, or

after, the king may nominate a person to succeed him by his great seal or

sign manual. Besides thus taking the oaths for offices, any two justices

of the peace may by the same statute summon, and tender the oaths to,

any person whom they shall suspect to be disaffected : and every person

refusing the same, who is properly called a non-juror, shall be adjudged a

popish recusant convict, and subject to the same penalties that were men-
tioned in a former chapter (t) ; which in the end may amount to the alter-

native of abjuring the realm, or sufl^ering death as a felon (13).
»" 5. Contempts against the king's palaces or courts of justice, have been
always looked upon as high misprisions : and by the ancient law, before

the conquest, fighting in the king's palace, or before the king's judges, was
punished with death {v). vSo too, in the old Gothic constitution, there

were many places privileged by law, quibus major reverentia et securitas

debctur, ut templa etjudicia^quae sanctahabebantur,-,—arces et aula regis,—de-

nique locus quilibet praesente aut adventante rege (w). And at present,

with us, by the statute *33 Hen. VIII. c. 12. malicious striking in [*125]
the king's palace, wherein his royal person resides, whereby blood

is drawn, is punishable by perpetual imprisonment, and fine at the king's

pleasure ; and also with loss of the offender's right hand, the solemn ex-

ecution of which sentence is prescribed in the statute at length (14), (15).

(0 See paje 55, (u) Stiemh. dejure Goth. I. 3, c. 3.

(v) 3 Inst. 140. LL. Allured, cap. 7. ^ 34.

(12) See page 59. n. pardon him of his right hand, and take the

(13) See page 116. note. left : for (mioth he) if my right be spared, I

(14) Mr. HaipTive has given in the 11th may hereafter doe such good service to his

vol. of the State Trials, p. 16. an extract from grace, as shall please him to appoint. Of this

Stowe's Annals, containing a very curious ac- submission ana request, the justices forthwith

count of the circumstances of the trial of sir informed the king, who of his goodness, con-

V ' ' K ''. who wa.<i prosecuted upon sidering the gentle heart of the said Edmund,
after it was enacted :

" for and the good report of lords and ladies, grant-

\^ was not onrly jndjfH to lose ed him pardon, that he should lose neither

his huii'l, bvit also his i pri- hand, land, nor goods, but should go free at

son, and his lands and .. ;ilea- liberty."

sure. Then the said si: 1 \ < i de- (15) So much of the 33 H. VIII. c. 12,

tired that tlie king, of his benigne grace, would (part of ^ 6 to ^IS,) as relates to the punish-
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But striking in the king's superior courts of justice, in Westminster-hall,

or at the assises, is made still more penal than even in the king's palace.

The reason seems to be, that those courts being anciently held in the

king's palace, and before the king himself, striking there included the

former contempt against the king's palace, and something more ; viz. the

disturbance of public justice. For this reason, by the ancient common
law before the conquest («;), striking in the king's court of justice, or

drawing a sword therein, was a capital felony : and our modern law re-

tains so much of the ancient severity as only to exchange the loss of life

for the loss of the offending limb. Therefore a stroke or blow in such a

court of justice, whether blood be drawn or not, or even assaulting a judge

sitting in the court, by drawing a weapon, without any blow struck, is

punishable with the loss of the right hand, imprisonment for life, and for-

feiture of goods and chattels, and of the profits of his lands during life (x).

A rescue also of a prisoner from any of the said courts, without striking a

blow, is punished with perpetual imprisonment, and forfeiture of goods, and

of the profits of lands during life (y) : being looked upon as an offence of

the same nature with the last ; but only, as no blow is actually given, the

amputation of the hand is excused. For the like reason, an affray, or

riot, near the said courts, but out of their actual view, is punished only

with fine and imprisonment [z) (16).

[*126] *Not only such as are guilty of an actual violence, but of

threatening or reproachful words to any judge sitting in the

courts, are guilty of a high misprision, and have been punished with large

fines, imprisonment, and corporal punishment (a). And, even in the in-

ferior courts of the king, an affray or contemptuous behaviour is punish-

able with a fine by the judges there sitting ; as by the steward in a court-

leet, or the like (6).

Likewise all such as are guilty of any injurious treatment to those

who are immediately under the protection of a court of justice, are pu-

nishable by fine and imprisonment : as if a man assaults or threatens his

adversary for suing him, a counsellor or attorney for being employed
against him, a juror for his verdict, or a gaoler or other ministerial officer

for keeping him in custody, and properly executing his duty (c) : which
offences, when they proceeded farther than bare threats, were punished in

the Gothic constitutions with exile and forfeiture of goods {d).

Lastly, to endeavour to dissuade a witness from giving evidence ; to

disclose an examination before the privy council ; or, to advise a prisoner

(w) LL. Inae. c. 6. LL. Canut. 56. LL. Alured. (a) Ibid. 503.

«. 7. {b) 1 Hawk. P. C. 58.

(x) Staund. P. C. 33. 3 Inst. 140, 141. (c) 3 Inst. 14,1, 142.

(y) 1 Hawk. P. C. 57. (d) Stiemh. de jure Goth. I. 3, c. 3.

(2) Cro. Car. 873.

ment of manslaughter, and of malicious strik- wound, and ill-treat the said J. R., in the pre-

ing, by reason whereof blood shall be shed, sence of the commissioners. When the de-

is repealed by 9 Geo. IV. c. 31. As to man- fendants were brought up for judgment, lord

slaughter, generally, vide post 191. Kenyon expressed doubts, whether upon this

(16) Lord Thanet and others were prose- information the court was not bound to pro-

cuted by an information filed by the attorney- nounce the judgment of amputation of the

general for a riot at the trial of Arthur O'Con- right hand, &c. as required in a prosecution

nor and others for high treason under a special expressly for striking in a court of justice. In

commission at Maidstone. Two of the de- consequence of these doubts the attorney-ge-

fendants were found guilty generally. The neral entered a noli prosequi upon the first

three first counts charged (inter alia) that the three counts, and the court pronounced judg-

defendants did riotously make an assault on ment of fine and imprisonment as for a corn-

one J. R,, and did then and there beat, bruise, mon riot. 1 East P. C. 438.
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to stand mute (all of which are impediments of justice) ; arc hi^h mis-

prisions, and contempts of the king's courts, and punishable by fine and

imprisonment (17). And anciently it was held, that if one of the grand

jury disclosed to any person indicted the evidence that appeared against

him, he was thereby made accessary to the offence, if felony : and in

treason a principal. And at this day it is agreed, that he is guilty of a

high misprision (c), and liable to be fined aud imprisoned (/) (18), (19).

CHAPTER X.

OF OFFENCES AGAINST PUBLIC JUSTICE.

The order of our distribution will next lead us to take into considera-

tion such crimes and misdemesnors as more especially affect the common-
wealthy or public polity of the kingdom : which however, as well as those

which are peculiarly pointed against the lives and security of private

subjects, are also ofiences against the king, as ih.e jtatcr-familias oi the na-

tion : to whom it appertains by his regal ofllice to protect the community,

and each individual therein, from every degree of injurious violence, by
executing those laws, which the people themselves in conjunction with

him have enacted ; or at least have consented to, by an agreement either

expressly made in the persons of their representatives, or by a tacit and
implied consent presumed and proved by immemorial usage.

The species of crimes which we have now before us, is subdivided into

(e) See Bar. 212. 27 Ass. pi. 44, « 4, fol. 138. (/) 1 Hawk. P. C. 59.

(17) The mere attempt to stifle evidence is

also criminal, though tne persuasion should
not succeed, on the principle now fully esta-

blished, that an incitement to commit any
crime is itself criminal. G East, 464. 2
Eaat, 5. 21, 22. 2 Stra. 904. 2 Leach, 925.

As to conspiring to prevent a witness from

f;iving evidence, see 2 East, 362. Knowing-
y making use of a false affidavit is indicta-

ble, 8 East, 364. 2 Stra. 1144.

(18) A few years ago, at York, a gentleman
of the grand jury heard a witness swear in

court, upon the trial of a prisoner, directly
contrary to the evidence which he had given
before the grand jury. He immediately com-
municated the circumstance to the judge, who
upon consulting the judge in the other court,
was of opinion that public justice in this case
reouircd that the evidence which the witness
had given before the grand jury should be dis-

closed, and the witness was committed for

perjury, to be tried upon the testimony of the

gentlemen of the grand jury. It wa.s held,

that the object of thi.n concealment wa.s only
to prevent the testimony produced before them
from being contradicted by sulwrnation of per-

jury on the part of the persons against whom
bills were found. This is a privilege which
may be waived by the crown. Sec p. 303.

post.

(19) In New-York every court of record

(including the court of chancery, 2 R. S. 276.

^1,) may punish as a criminal contempt, 1.

any disorderly, contemptuous, or insolent beha-
viour committed during its sitting in immedi-
ate view and presence, and directly tending
to interrupt its proceedings or impair the

respect due to its authority : 2. any disturb-

ance whatever directly tending to interrupt

its proceedings : 3, 4. wilful disobedience or

resistance of any process or order ; 5. con-

tumaciously refusing to be sworn as a witness,

or to testify : 6. the publication of a false or

grossly inaccurate report of the proceedings

of the court. The punishment may be by
fine not exceeding 250 dollars, and by impri-

sonment not exceeding 30 days. (2 R. S. 278.)

A justice of the peace may also punish the

first and tjecond clas.ses of contempt, and the

third also, if it be committed in his presence,
by fine not exceeding 25 dollars, and by im-
prisonment not exceeding 5 days : the impri-

sonment for non-payment of the fine not to ex-
ceed 10 days : so loo, if a witness refuses to

be sworn or to testify, and the party calling

him swears that4ie is a material witness, the

justice may imprison him till he answer, (id.

273. 274.) period less definite than that fixed

in other courts. These punishments do not

prevent an indictment, but mitigate the sen-

tence thereon. (Id. 278. ) These acts seem tu

be intended to define all contempts of court.
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such a number of inferior and subordinate classes, that it would much exJ

ceed the bounds of an elementary treatise, and be insupportably tedious

to the reader, were I to examine them all minutely, or with any degree

of critical accuracy. I shall therefore confine myself principally to general

definitions, or descriptions of this great variety of off'ences, and to the pu-

nishments inflicted by law for each particular offence ; with now and then

a few incidental observations : referring the student for more particulars

to other voluminous authors ; who have treated of these subjects with

greater precision and more in detail, than is consistent with the plan of

these Commentaries.
The crimes and misdemesnors that more especially affect the

[*128] commonwealth, may be divided into five species : viz. *ofl!ences

dbgd^mst puhlic justice, against the public pe^ce, against public trade,

against the public health, and against the public police or oeconomy : of

each of which we will take a cursory view in their order.

First, then, of offences against public justice : some of which are felo-

nious, whose punishment may extend to death ; others only misdemes-

nors. I shall begin with those that are most penal, and descend gradually

to such as are of less malignity.

1. Imbezzling or vacating records, or falsifying certain other proceedings^

in a court of judicature, is a felonious off"ence against public justice. It is

enacted by statute 8 Hen. VI. c. 1^. that if any clerk, or other person,

shall wilfully take away, withdraw, or avoid any record, or process in the

superior courts of justice in Westminster-hall, by reason whereof the

judgment shall be reversed or not take effect; it shall be felony not only

in the principal actors, but also in their procurers and abettors (1). And
this may be [tried either in the king's bench or common pleas, by a jury

de medietate : half officers of any of the superior courts, and the other half

common jurors (2). Likewise by statute 21 Jac. I. c. 26. to acknowledge
any fine, recovery, deed enrolled, statute, recognizance, bail, or judgment,

in the name of another person not privy to the same, is felony without be-

nefit of clergy. Which law extends only to proceedings in the courts

themselves : but by statute 4 W. & M. c. 4. to personate any other per-

son (as bail) before any judge of assize or other commissioner authorized

to take bail in the country, is also felony (3). For no man's property

(1) The 8 Hen. VI. c. 12, () 3, is now re- of seven years, or to suffer such other punish-

pealed by 7 and 8 Geo. IV. c. 27 ; by ^ 21 of ment by fine or imprisonment, or by both, as

which it is enacted, that " if any person shall the court shall award ; and it shall not in any
steal, or shall for any fraudulent purpose, take indictment for such offence be necessary to

from its place of deposit for the time being, allege that the article, in respect of which the

or from any person having the lawful custody offence is committed, is the property of any
thereof, or shall unlawfully and maliciously person, or that the same is of any value."

obliterate, injure, or destroy any record, writ, 2 R. S. 680, ^ 69, 70, punishes these of-

retuni, panel, process, interrogatory, deposi- fences ; and id. 671, ^25, 26, make it forgery

tion, affidavit, rule, order, or warrant of attor- in the second degree to alter any record of any
ney, or any original document whatsoever, of instrument, the record of which is evidence, or

or belonging to any court of record, or relat- any return to process ; or to falsely enter any
ing to any matter civil or criminal, begun, de- such as true.

pending, or terminated, in any such court, or (2) It is a high misprision in an officer to

any bill, answer, interrogatory, deposition, af- alter the enrolment of a memorial of an an-

fidavit, order, or decree, or any original docu- nuity deed, without the sanction of the court.

ment whatsoever, of or belonging to any court 3 Taunt. 543.

of equity, or relating to any cause or matter. By the 5 Geo. IV. c. 20. s. 10. persons in the

begun, depending, or terminated in any such post-office embezzling or destroying parlia-

court, every such offender shall be guilty of a mentary proceedings, &c. sent by post, will

misdemeanor, and being convicted thereof, be guilty of a misdemeanor, and punishable

shall be liable, at the discretion of the court, with fine and imprisonment,
to be transported beyond the seas for the term (3) The merely personating bail before a
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^vould be safe, if records might be suppressed or falsified, or persons'
names be falsely usurped in courts, or before their pul)lic ofTicers.

8. To prevent abuses by the extensive power, which the law is obliged
to repose in gaolers, it is enacted by statute 14 Edw. III. c. 10. that if any
gaoler by too great duress of imprisonment makes any prisoner,
that ho hath in ward, *become an approver or an appellor against [•129]
his will : that is, as we shall see hereafter, to accuse and turn

evidence against some other person ; it is felony in the gaoler (4). For,
as sir Edward Coke observes (a), it is not lawful to induce or excite any
man even to a just accusation of another ; much less to do it by duress of
imprisonment ; and least of all by a gaoler, to whom the prisoner is com-
mitted for safe custody.

3. A third oflence against public justice is obstructing the execution of
la,\v(u\ process (5). This is at all times an oifence of a very high and pre-

sumptuous nature ; but more particularly so, when it is an obstruction of
an arrest upon criminal process. And it hath been holden, that the party

opposing such arrest becomes thereby particeps criminis ; that is, an ac-

cessary in felony, and a principal in high treason [h) (6), (7). Formerly
one of the greatest obstructions to public justice, both of the civil and
criminal kind, was the multitude of pretended privileged places, where in-

digent persons assembled together to shelter themselves from justice (espe-
cially in London and Southwark), under the pretext of their having been
ancient palaces of the crown, or the like (c) : all of which sanctuaries for

iniquity are now demolished, and the opposing of any process therein is

made highly penal, by the statutes 8 & 9 Will. III. c. 27, 9 Geo. I. c. 28,
and 11 Geo. I. c. 22, which enact, that persons opposing the execution of
any process in such pretended privileged places within the bills of mortali-

ty, or abusing pny officer in his endeavours to execute his duty therein, so

(a) 3 Inst. 91. (c) Such as White-Friers, and its environs ; the
(6) 2 Hawk. P. C. 121. Savoy ; and tlie Mini in Southwark.

•'!! ^; at chambers, or acknowledging bail in of hi.s accomplice, is a felony, without benefit
.1 >f name, is only a misdemeanor, unless of clergy. It seems the right of the party to

liit bail are filed ; 2 East, P. C. 109 ; and arrest should be proved, to bring a party re-

puitiBg in bail in the name of a person not in Misting within the meaning of the act. 1

existence, is not within the Act. 1 Stra. 304. Stark. C. N. P. 246. If a cutting or wound-
The courts will not vacate the proceedings ing, &c. take place in an attempt to appre-
ngainst the party personated, until the offend- hend the prisoner, without a due notification

oris convicted; T. Jone.s, 64, 1 Ventr. 501, of the warrant or authority by which the per-

3 Krh. 694, 1 Tid. Rd. 445 ; and a conviction son acts, it does not fall within the meaining
(MMHoi take place until the bail-piece is filed, of the act, as it is not a wilful resistance of a
2 Sid. 90. lawful apprehension. 3 Camp. 68. per lord
See 2 R. S. 676, 6 48. Ellenborough, C J; at Maidstone, 8 Aug.
(4) This act of Edw. III. is now repealed 1816.

by the 4 Geo. IV. c. 64. s. 1. As to the duties (7) By 9 Geo. IV. c. 31, 6 25, it is enacted,
of gaolers, see ante, 1 book, p. 346. that where any person shall be charged with,

(5) In New-York it is punishable by impri- and convicted of, as a misdemeanor, any as-
.sonraent nut exceeding one year, and by fine sault upon any person with intent to resist or
not exceeding 250 dollars. 2 R. S. 684,^ prevent the lawful apprehension or detainer of
17. the party so assaulting, or of any other |>er-

(6) By the 25 Geo. II. c. 37. s. 9, attempting son, for any offence for which he or they may
to rescue a person convicted of murder, whilst be liable by law to be apprehended or detain-
. 1 ..

,
... "Vfcution, it felony, and pu- ed ; the court may sentence the offender to be

ith. By the 43 Geo. III. c. imprisoned, with or without hard labour, fot
tt, or Irvcllfn? loaded firr- any trrm not rxcrcding two years, and may

< I cr, and require him to find

!_' the peace. Sec 1 and 2

. .,
, i\ —

, , J 3Geo IV r. 114. 1 Bnm'«
hcu.si<>ii and detainer of the person so stabbing, J. 230, et se^.
&c. or the lawful apprehension and detainer

Vol.. 11. 61
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that he receives bodily hurt, shall be guilty of felony, and transported for se*

ven years : and persons in disguise, joining in or abetting any riot or tumult

on such account, or opposing any process, or assaulting and abusing any
officer executing or for having executed the same, shall be felons without

benefit of clergy.

4. An escape of a person arrested upon criminal process by eluding the

vigilance of his keepers before he is put in hold, is also an offence

[*130] against public justice, and the party himself *is punishable by fine

or imprisonment [d). But the ofiUcer permitting such escape, either

by negligence or connivance, is much more culpable than the prisoner ;

the natural desire of liberty pleading strongly in his behalf, though he

ought in strictness of law to submit himself quietly to custody, till cleared

by the due course of justice. Officers therefore who, after arrest, negli-

gently permit a felon to escape, are also punishable by fine (c) : but volun-

tary escapes, by consent and connivance of the officer, are a much more
serious offence : for it is generally agreed that such escapes amount to the

same kind of offence, and are punishable in the same degree as the of-

fence of which the prisoner is guilty, and for which he is in custody,

whether treason, felony, or trespass. And this whether he were actually

committed to gaol, or only under a bare arrest (/). But the officer can-

not be thus punished, till the original delinquent hath actually received

judgment or been attainted upon verdict, confession, or outlawry, of the

crime for which he was so committed or arrested : otherwise it might hap-

pen, that the officer might be punished for treason or felony, and the per-

son arrested and escaping might turn out to be an innocent man. I3ut,

before the conviction of the principal party, the officer thus neglecting his

duty may be fined and imprisoned for a misdemesnor [g) (8), (9).

5. Breach of prison by the offender himself, when committed for any
cause, was felony at the common law (A) : or even conspiring to break
it («) (10). But this severity is mitigated by the statute de frangentibus pri-

sonam, 1 Edw. II* which enacts, that no person shall have judgment of

life or member for breaking prison, unless committed for some capital of-

(d) 2 Hawk. p. C. 122. {g) 1 Hal. P. C. 588, 9. 2 Hawk. P. C. 134, 5.

(e) 1 Hal. P. C. 600. (h) 1 Hal. P. C. 607.

(/) 1 Hal. P. 0. 690. 2 Hawk. P. C. 134. (i) Bract. I. 3, c. 9.

(8) In New-York it is punishable with im- some legal and proper officer. 1 Hale, 534,
prisonment not exceeding one year, and line 5. A private person, thus guilty of an escape,
not exceeding 1,000 dollars. 2 R. S. 684, ^ the punishment is fine, or imprisonment, or
18.

'

both. 2 Hawk. c. 20. .s. 6.

(9) There must be an actual arrest, as well By the 52 Geo. III. c. 156, persons aiding
as a lawful arrest, to make an escape criminal the escape of prisoners of war are guilty of
in an officer. 2 Hawk. c. 19. s. 1, 2. It must felony, and liable to transportation. It has
also be for a criminal matter. Id. s. 3. And been held, that the offence of aiding a prisoaer
the imprisonment must be continuing at the of war to escape is not complete, if such pri-

timeof the offence. Id. s. 4. iRuss. 531. 1 soner is acting in concert with those under
Hale, 594. In some cases it is an escape to whose charge he is, merely to detedt the de-
suffer a prisoner to have greater liberty than fendant, and has no intention to escape. Russ.
can by law be allowed him ; as, to admit him & R. C. C. 196.

to bail against law, or to suffer him to go be- (10) Any one breaking a county jail with a
yond the limits of the prison, though he re- view to escape, is punishable in New-York
turn. 2 Hawk. c. 19. s. 5. A retaking will with imprisonment not exceeding one year

:

not excuse an escape. Id. s. 13. if, after conviction for a criminal offence he
Private individuals, who have persons law- break jail and escape, he may bo imprisoned

fully in their custody, are guilty of an escape for not more than two years : if the escape is

if they suffer them illegally to depart, 1 Hale, after conviction, and from a state prison, the

595 ; but they may protect themselves from punishment may be for a period not exceed-
liability by delivering over their prisoner to ing 5 years. 2 R. S. 685.
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fence. So that to break prison and escape, when lawfully committed for

any treason or felony, remains still felony as at the common law ; and to

break prison (whether it be the county-gaol, the stocks, or other usual
place of security), when lawfully confined upon any other inferior

charge, is still •punishable as a high niisdcmesnor by fine and im- [•ISl]
prisonnient. For the statute which ordains that such offence
shall be no longer capital, never meant to exempt it entirely from every de-
gree of punislmient {j) (11).

G. Rescue is the forcibly and knowingly freeing another from an arrest

or imprisonment (12) ; and it is generally the same offence in the stranger
so rescuing, as it would have been in a gaoler to have voluntarily permitted
an escape. A rescue therefore of one apprehended for felony, is felony

;

for treason, treason ; and for a misdemesnor, a raisdemesnor also. But
here likewise as upon voluntary escapes, the principal must first be at-

tainted or receive judgment before the rescuer can be punished : and for

the same reason ; because perhaps in fact it may turn out that there has
been no offence committed {k) (13). By statute 11 Geo. II. c. 26. and
24 Geo. II. c. 40. if five or more persons assemble to rescue any retailers

of spirituous liquors, or to assault the informers against them, it is felony,

and subject to transportation for seven years. But the statute 16 Geo.
II. c. 31. to convey to any prisoner in custody for treason or felony any
arms, instruments of escape, or disguise, without the knowledge of the
gaoler, though no escape be attempted, or any way to assist such prisoner
to attempt an escape, though no escape be actually made, is felony, and
subjects the offender to transportation for seven years (14) : or if the pri-

soner be in custody for petit larceny or other inferior offence, or charged
with a debt of 100/., it is then a misdemesnor, punishable with fine and
imprisonment (15). And by several special statutes (/), to rescue, or at-

( ;) 2 Hawk. P. C. 128. {/) 6 Geo. I. c. 23. (Transportation.) 9 Geo. I.

(*) 1 Hal. P. C. 607. Fost. 344. c. 22. (Black-act.) 8 Geo. II. c. 20. (Destroying

(II) An actual breaking is the gist of this though they were thrown down by accident."
offence, and must be stated in the indictment. Rex v. Haswell, R. and R. C. C. 458.
It must also appear that the party was lawful- (12) In New-York the punishment is im-
\j in prison, and for a crime involving judg- prisonment not exceeding ten years. The
raent of life or member ; it is not enough to conviction of the prisoner is not required by
allege that he " feloniously broke prison." 2 the stat. : the crime consisting in obstructing
Inst. 591. I Russell, 381. If lawfully com- the course of law. 2 R. S. 684, (^ 14.

mitted, a party breaking prison is witliin the (13) By 1 and 2 Geo. IV. c. 98, (entitled an
statute, although he may \*e innocent; as, if "Act to amend the Law of Rescue,") s. 1,

committed by a magistrate upon strong sus- rescuing persons charged with felony, is pun-
picion. 2 Inst. 590, 1 Hale, P. C. GIO, 1 Rus- ishable with seven years' transportation, or im-
srll, 378. To constitute a felonious prison prisonment for not less than one year, and not
I reach, the party must be committed for a more than three years. And by s. 1, assault-
( ruiif which is capital at the time of the break- ing any lawful officer, to prevent the apprehen-
iii_'. 1 Russell, 379. Cole's case. Plowd. sion or detainer of persons charged with felo-

("ornm. 401. A constructive breaking is not ny, is punishable with two years' imprison-
>;ufiirient ; therefore, if a person goes out of ment in addition to other pains and penalties
jiri.son without obstruction, as by a door being incurred, (vide also 5 Geo. IV. c. 84,

«J 22.)
1. ft ojifn, it IS only a misdemeanor. 1 Hale, This section is repealed by 9 Geo. IV. c. 31,
P. C. 611. An actual intent to break is not which, by section 25, provides a punishment
necessary. The statute extends to a prison for these offences : vide post 217.
in law, as well a« to a prison in f;ict. 2 Inst. By 9 Geo. IV. c. 4, s. 13, (entitled the
589. "Pri-i inon Mutiny Act,) persons under sentence of death
law felony, , or by court martial, having obtained a condition-
resfucd, is a ush- al pardon, escaping out of custody, and all

:ii!. at commua law by jinpnsoamcal, and parlies aiding such escape, are punishable as
ui;i.r 19 Geo. III. c. 74, ^ 4, by three times felons. See Rex w. SUnley, R. and R.C.C. 432.
whipping. Throwing down loose bricks at (14) In New-York the punishment is not to

the top of a prison wall, placed there to im- exceed 10 years' imprisonment. 2R. 8683, ^1.
pcde escape and give alarm, is prison breach, (15) On an indictment under this Act, the
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tempt to rescue, any person committed for the offences enumerated in those

acts, is felony without benefit of clergy : and to rescue, or attempt to res-

cue, the body of a felon executed for murder, is single felony, and subject

to transportation for seven years. Nay, even if any person be charged
with any of the offences against the black-act, 9 Geo. I. c. 22,

[*132] and being required by order *of the privy council to surrender
himself, neglects so to do for forty days, both he and all that

knowingly conceal, aid, abet, or succour him, are felons without benefit of

clergy (16).

7. Another capital offence against public justice is the returning from
transportation, or being seen at large in Great Britain, before the expiration

of the term for which the offender was ordered to be transported, or had
agreed to transport himself. This is made felony without benefit of clergy

in all cases, by statutes 4 Geo. I. c. 11,6 Geo. I. c. 23, 16 Geo. II. c. 15,

and 8 Geo. III. c. 15, as is also the assisting them to escape from such as
are conveying them to the port of transportation (17).

8. An eighth is that of taking a reward, under pretence oHielping the own-
er to his stolen goods. This was a contrivance carried to a great length of
villainy in the beginning of the reign of George the First : the confederates
of the felons thus disposing of stolen goods, at a cheap rate, to the owners
themselves, and thereby stifling all farther inquiry. The famous Jonathan
Wild had under him a well-disciplined corps of thieves, who brought in all

their spoils to him ; and he kept a sort of public office for restoring them to

the owners at half price. To prevent which audacious practice, to the ruin

and in defiance of public justice, it was enacted by statute 4 Geo. I. c. 11.

that whoever shall take a reward under the pretence of helping any one to

stolen goods, shall suffer as the felon who stole them ; unless he causes
such principal felon to be apprehended and brought to trial, and also gives
evidence against them. Wild, still continuing in his old practice, was up->

on this statute at last convicted and executed {m) (18).

turnpikes, &c.) 19 Geo. II. c. 34. (Smuggling. See (Murder.) 27 Geo. II. c. 15. (Black-act.)
the 52 Geo. III. c. 143, s. 11.) 25 Geo. II. c. 37. (ot) See stat.6 Geo. I. c. 23, 9.

offence of delivering instmments of escape (17) These provisions are virtually repealed
to a prisoner has been held to be complete, by the 5 Geo. IV. c. 84. which revives and con-
though the prisoner had been pardoned of the solidates into one act the laws relative to the
oifence of which he was convicted, on condi- transportation of offenders. By the 22d sec-
tion of transportation ; and a party may be tion, it is enacted, that if any oflfender, sen-
ponvicted, though there is no evidence that he tenced or ordered to be transported or banish-
knew of what offence the prisoner had been ed, or having agreed to transport or banish
convicted. Rex v. Shaw, R. and R. C. C. himself, shall be afterwards found at large,
526. This Act applies only to cases of at- without lawful excuse, before the expiration
tempt, Tilley's case, 2 Leach, 662, -and a case of the term of transportation or banishment,
•where the commitment is on suspicion only, he shall suffer death without clergy. By sect.
is not within it. Greenifs case, 1 Leach, 363. 84. the act is not to extend to persons banish-
This Act appears virtually to be repealed by 4 ed under the 60 Geo. III. and 1 Geo. IV. c. 8.

Geo. JV. c. 64, s. 43, which makes delivering for blasphemous and seditious libels. If the
instruments of escape to any prisoner, whether prisoner can shew such circumstances of po-
he actually escape or not, a felony punishable verty or sickness, which amount to an absolute
by fourteen years' transportation. impossibility to transport himself, or leave the

(16) Some of these Acts, as far as they kingdom, he will not be within the act. 1

relate to the exclusion of benefit of clergy, Leach, 396. By the 22d sect, of 5 Geo. IV.
and to the form of punishment, are altered c. 84. a reward of 20Z. is given for prosecuting
and amended by 1 and 2 Geo. IV. c. 88, and 5 an offender against the act to conviction.
Geo. IV. c. 84. (18) In Rex v. Ledbilter, R. and R. C. C.
By 4 Geo. IV. c. 54, ^ 1, to rescue a party in 76, a police officer was indicted under 4 Geo.

custody for an offence against the Black I. c. 11, 6 4, for taking money under the pre-
Act, 9 Geo. I. c. 22, is punishable only with tence of helping a person to goods stolen from
transportation, or imprisonment and hard la- him, and convicted of felony, though the offi-

bour- cer had no knowledge of the felon, and though



PUBLIC WRONGS. 95

9. Receiving of stolen goods, knon-ing them to be stolen, is also a high

misdeniesnor and affront to public justice (19). Wo have seen in a former

chapter («), that this offence, which is only a misdemesnor at common law,

by the statute 3 & 4 W. <St M. c. 9. and 5 Ann. c. 31. makes the offender

accessary to the theft and felony. But because the accessary

cannot in *general be tried, unless with the principal or after the [•ISS]

principal is convicted, the receivers by that means frequently elud-

ed justice. To remedy which, it is enacted by statute 1 Ann. c. 9. and

5 Ann. c. 31. that such receivers may still be prosecuted for a misdemes-

nor, and punished by iine and imprisonment, though the principal felon be

not before taken so as to be prosecuted and convicted (20). And, in case

of receiving stolen lead, iron, and certain other metals, such offence is by
statute 29 Geo. II. c. 30. punishable by transportation for fourteen years

(o). So that now the prosecutor has two methods in his choice : either to

punish the receivers for the misdemesnor immediately, before the thief is

taken (/)) ; or to wait till the felon is convicted, and then punish them as ac-

cessaries to the felony. But it is provided by the same statutes, that he
shall only make use of one, and not both of these methods of punish-

ment. By the same statute also, 29 Geo. 11. c, 30, persons having

lead, iron, and other metals in their custody, and not giving a satisfactory

account how they came by the same, are guilty of a misdemesnor, and
punishable by fine or imprisonment. And by statute 10 Geo. 111. c. 48. all

knowing receivers of stolen plate or jewels, taken by robbery on the high-

way, or when a burglary accompanies the stealing, may be tried as well

before as after the conviction of the principal, and whether he be in or out

of custody ; and, if convicted, shall be adjudged guilty of felony, and
transported for fourteen years (21).

10. Of a nature somewhat similar to the two last is the offence of theft

bote^ which is where the party robbed not only knows the felon, but also

takes his goods again, or other amends upon agreement not to prosecute.

This is frequently called compounding of felony (22) ; and formerly was

(n) See pag-e 38. bum-boats, &c. in the Thame«.
(0) See also statute 2 Geo. III. c. 28, ^ 12, for {p) Foster, 373.

the punishment of receivers of goods stolen by

he possessed no power to apprehend the felon, no questions shall be asked, or printing such
and though the property was never restored, advertisements, renders the offending party

and the officer had no power to restore it, liable to a penalty of fifty pounds, ana fuU
By statute 7 and 8 Geo IV. c. 29,

<J
58, it is costs, to any person who will sue for the seme,

enacted, "That every person who shall cor- by action of debt. This Act repeals the 25
ruptly take any money or reward, directly or Geo. II. c. 36, ^ 1, as far as relates to the ad-
indirectly, under pretence, or upon account of vertising rewards for stolen goods,
helping any person, to any chattel, money, va- Th« 4 Geo. I. r. 11, ^ i, relating to, and the
luable security, or other property whatsoever, 1 Geo. IV. c. 115, directing the degree of pu-
which shall by any felony or misdemeanor have nishment for this offence, are also repealed by
l»een stolen, taken, obtained, or converted as this statute.

aforesni'V -'••" 'Mnless because the offender (19) In N«w-York, it is punishable with
to b€ :t i ;ind brought to trial for the imprisonment not exceeding 5 years, and a fine
samo. fV-lonv. and iM-iri!: convicted not exceeding 250 dollars. (2 R. S. 680,

(J

I' lumoftho 71.) See also id. 678. <^ 61.

s.-as for (20) See accordingly, 2 R. S. 680. () 72.

i -<>n years, (2n The acts mentioned above are mostly
or to be imprisoned for any term not exceed- repealed by later acts, which are nearly similar
ing four years, and, if a male, to be once, to them : see 1 &2 Geo. IV. c. 75 : 7 & 8
twice, or thrice publicly or privately whipped Geo. IV. c. 29 : 3 Geo. IV. c. 24.

(if the court shall so think fit,) in addition to (22) In New-York, compounding any of-

such imprisonment." fence pxinishable by death or imprisonment for

By ^ 59, :i
'

'
'

'
' " s punishable by imprisonment not ex-

of any st" j5 years: if the offence compounded
shall have b< ' _

. ^ i>unishable by imprisonment in the state
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held to make a man an accessary ; but is now punished only with fine

and imprisonment {q). This perversion of justice, in the old Gothic consti-

tutions, was liable to the most severe and infamoui punishment.

r*134] And the Salic law, " latroni eum*similem habuit, quifurtum celare

vellet, et occulte sinejudice compositionem ejus admittere (r)." By sta-

tute 25 Geo. II. c. 36. even to advertise a reward for the return of things

stolen, with no questions asked, or words to the same purport, subjects the

advertiser and the printer to a forfeiture of 50Z. each (23).

11. Common harretry is the offence of frequently exciting and stirring

up suits and quarrels between his majesty's subjects, either at law or other-

ways {s) (24). The punishment for this offence, in a common person, is by

fine and imprisonment ; but if the offender (as is too frequently the case)

belongs to the profession of the law, a barretor, who is thus able as well as

willing to do mischief, ought also to be disabled from practising for the

future {t). And indeed it is enacted by statute 12 Geo. I. c. 29. that if

any one, who hath been convicted of forgery, perjury, subornation of per-

jury, or common barretry, shall practise as an attorney, solicitor, or agent,

in any suit ; the court, upon complaint, shall examine it in a summary

way ; and, if proved, shall direct the offender to be transported for seven

years. Hereunto may also be referred another offence, of equal malignity

and audaciousness ; that of suing another in the name of a fictitious

plaintiff; either one not in being at all, or one who is ignorant of the suit.

This offence, if committed in any of the king's superior courts, is left, as

a high contempt, to be punished at their discretion. But in courts of a

lower degree, where the crime is equally pernicious, but the authority of

the judges not equally extensive, it is directed by statute 8 Eliz. c. 2, to

be punished by six months' imprisonment, and treble damages to the par-

ty injured.

12. Maintenance is an offence that bears a near relation to the former ;

being an ofiicious intermeddling in a suit that no way belongs to one, by
maintaining or assisting either party with money or otherwise, to prosecute

or defend it («) : a practice that was greatly encouraged by the first in-

troduction of uses (w). This is an offence against public justice, as it

iq) 1 Hawk. P. C. 125. (?) Ibid. 244.

(r) Stiernh. de jure Goth. I. 3, c. 5. (w) Ibid. 249.

(*) 1 Hawk. P. C. 243. (to) Dr. & St. 203.

prison for a shorter term than for life, the per- (24) Disturbing the peace, making false in-

son compounding may be imprisoned not more ventions, propagating evil reports and calum-
than 3 years : (2 R. S. 689, ij 17. 18 :) if the nies, and spreading false and groundless
offence were punishable by imprisonment in a rumours, whereby discord and disquiet may
county jail, or by any penalty or forfeiture, the ensue amongst neighbours, may properly be
compounding is a misdemeanor, (id. 692, ij 12 :) ranked under the head Barretry. 1 Inst. 368.

and punishable by imprisonment . not more 1 Haw. P. C. 243. See 1 Hale, P. C. c. 27

;

than 1 year. (Id. 697, <5 40.) In the two first ca- Bac. Abr. Barretry; 1 Russell, 185, on this

ses it is unnecessary to prove the conviction subject. See also the Case of Barretry, 8
of the principal offender. Id. 689. ^ 19. Co. Rep. 36, b. No one can be convicted for

Assaults and other misdemeanors, for which a single act of barretry, for every indictment
the party injured has a civil remedy, may, how- for that offence must charge the defendant
ever be compromised before indictment, or with being a common barretor. In a late case
with the consent ofthe court, after indictment, in the King's Bench, w'here an attorney, with-
unless they be charged to have been commit- out any corrupt or unworthy motives, prepared
ted riotously, or with intent to commit a felo- a special case in order to take the opinion of

ny, or by or upon any officer or minister of jus- the court upon the will of a testator, and sug-

tice while in the execution of the duties of his gested several facts which had no foundation,
office. Id. 730,

«J 66, &g. he was held to be guilty of a contempt, and

(23) 7 & 8 Geo. IV. c. 27 & 29. relate to fined 30Z. In re Elsam, 5 D. and R. 389 ; 3

this offence. B. and C, 597.
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•keeps alive strife and contention, and perverts the remedial pro- [*135]

cess of the law into an engine of oppression. And therefore, by
the Roman law, it was a species of the crimenfalsi to enter into any confe-

deracy, or do any act to support another's lawsuit, by money, witnesses,

or patronage (x). A man may however maintain the suit of a mere kins-

man, servant, or poor neighbour, out of charity and compassion, with im-

punity. Otherwise the punishment by common law is fine and imprison-

ment (y) ; and by the statute 32 Hen. VIII. c. 9, a forfeiture of ten

pounds.

13. Champerty, campi-partitio, is a species of maintenance, and punish-
ed in the same manner {z) : being a bargain with a plaintiff or defendant
campum partire, to divide the land or other matter sued for between them,
if they prevail at law ; wherupon the champerter is to carry on the par-

ty's suit at his own expense (a) (25). Thus champart, in the French law,
signifies a similar division of profits, being'a part of the crop annually duo
to the landlord by bargain or custom. In our sense of the word it signi-

fies the purchasing of a suit, or right of suing (26) : a practice so much
abhorred by our law, that it is one main reason why a chose in action, or
thing of which one hath the right but not the possession, is not assignable

at common law ; because no man should purchase any pretence to sue in

another's right (27). These pests of civil society, that are perpetually

endeavouring to disturb the repose of their neighbours, and officiously in-

terfering in other men's quarrels, even at the hazard of their own fortunes,

were severely animadverted on by the Roman law, " qui improbe coeunt in

alicnam litem, ut quicquid ex condemnatione in rem ipsius redactumfuerit inter

COS communicaretur, lege Julia de vi privata tenentur [h) ;" and they were pu-

nished by the forfeiture of a third part of their goods, and perpetual infamy.

Hitherto also must be referred the provision of the statute 32 Hen. VIII.

c. 9, that no one shall sell or purchase any pretended right or title

to land, unless the vendor *hath received the profits thereof for [*136]
one whole year before such grant, or hath been in actual posses-

sion of the land, or of the reversion or remainder ; on pain that both pur-

chaser and vendor shall each forfeit the value of such land to the king and
the prosecutor. These offences relate chiefly to the commencement of

civil suits: but

14. The compounding of informations upon penal statutes is an offence

(x) Ff. 48. 10. 20. (o) Stat, of conspirat. 33 Ed. I.

(y) 1 Hawk. P. C. 255. (6) Ff. 48. 7. 6.

(*) Ibid. 257.

(25) In New-York it is a misdomcanor 1 Russell 176, on this subject. The distinc-
knowingly to take a conveyanee of lands or tion between maintenance and champerty
tenements, or of any interest therein, from a seems to be this : where there is no agreement
person not in possession, while the title is con- to divide the thing in suit, the party intermed-
troverted by suit in any court : also to buy dling is guilty of maintenance only ; but,
or sell, or make or take any agreement to con- where he stipulates to receive part of the
vev any pretended title to lands or tenements, thing in suit, he is guilty of champerty. It
unless the party selling or agreeing to sell, seems that resorting to machinery and conlri-
has, or he and those by whom he claims have vances in order to make a party interested in
been in possession of the same, or of the re- a suit a witness on the trial, amounts to a main-
version or remainder, or have received the pro- lenancc. Bell r. Smith, 7 D. and R. 846; 5
fits thereof for one year Wfore. This, how- B. and C. 188.
ever, is not to apply to mortgages. (2 R. S. (27) If an attorney prosecute an action, to

691,^ 5, (kc.) As to attornevs levying claims be paid his costs in gross, it should .leem it

for the purpose of suing on them, see 2 R. S. would amount to champerty. Com. Dig. At-
288. tomcy, B. 14. Hob. 117. Tidd Prac. S ed.

(26) See 1 Haw. P. C. r. 3, Co. Litt. r^GS, 326.
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of an equivalent nature in criminal causes ; and is, besides, an additional

misdemesnor against public justice, by contributing to make the laws
odious to the people. At once therefore to discourage malicious informers,

and to provide that offences, when once discovered, shall be duly prosecut-

ed, it is enacted by statute 18 Eliz. c. 5, that if any person, informing un-

der pretence of any penal law, makes any composition without leave of the

court, or takes any money or promise from the defendant to excuse him
(which demonstrates his intent in commencing the prosecution to be mere-
ly to serve his own ends, and not for the public good), he shall forfeit 10/.,

shall stand two hours on the pillory (28), and shall be for ever disabled to

sue on any popular or penal statute (29), (30).

15. A conspiracy also to indict an innocent man of felony falsely and
maliciously, who is accordingly indicted and acquitted, is a farther abuse

and perversion of public justice (31); for which the party injured may

when it follows from a plan preconcerted by
many. 6 T. R. 636. See the statute as to

combinations among workmen, infra. There
are other cases in which, though the act may
be morally criminal, it is not illegal, except on
the ground of conspiracy ; thus the verbal

slander of a private individual is not indict-

able,, but it is so where several unite in a
scheme to blast his character. 1 Lev. 62. 1

Vent. 304. And in every case that can be ad-

duced of conspiracy, the offence depends on
the unlawful agreement, and not on the act

which follows it, the latter is but evidence of

the former. 2 Burr. 993. 3 Burr. 1321.

To constitute a conspiracy, as observed in

the text, there must be at least two persons
implicated in it ; and a husband and wife can-
not be guilty of it. 1 Hawk. c. 72. s. 8. If

all the persons in the indictment be acquitted

except one, and the indictment do not lay the

offence as committed jointly with other per-

sons unknown, no judgment can Ije passed on
such one. Poph. 202. 3 Burr. 1262. 12

Mod. 202. But one conspirator may be tried

singly ; as if the others had escaped, or died,

before the trial, or the finding of the bill, he
may be convicted alone. 1 Stra. 193. 2 Stra.

1227. It is no offence to conspire to prose-

cute a guilty person. 1 Salk. 174.

It is not necessary to constitute the offence^

that any act should be done in pursuance of
the conspiracy, 2 Lord Raym. 1167. 8 Mod.
321. 1 Salk. 174. 1 Bla. Rep. 392 ; or that

any party was actually injured. 1 Leach, 39.

Conspiracies and combinations among work-

men for a long time engrossed the attention off

and perplexed, the legislature. Until the

passing of the 6 Geo. IV. c. 129. the common
law relative to such an offence was considered
defective. This act, however, repeals all the

former acts on the .subject of such combina-
tions, and leaves the offence as it before stood

at common law. However, by the 3d section,

if a person by force, violence, threats, or ob-

struction, compel any person hired or employ-

ed in any trade or business to depart from his

hiring or employment, or obstruct him from re-

turning to his work before finished, or prevent,

or endeavour to prevent any person from hir-

ing himself, or from accepting employment

;

or by force or threats, &c. molest another in

his person or property, to induce him to be-

(28) By 56 Geo. III. c. 138, this punish-
ment is removed from all offences, except per-

jury and subornation of perjury.

(29) See p. 133. note 22.

(30) This statute does not apply to offences
cognizable only before magistrates, 1 B. & A.
282 ; it applies only to common informers, and
not to cases where the penalty is giveu to the

party grieved. 1 Salk. 30. 2 Hawk. 279.

The taking the penalty is an offence within
the act, though there is no action or pioceed-
ing for It. Russ. & R. C. C. 84. 3 Bum J.

24 ed. 85. A notice of action required by a
penal statute is no commencement of the suit,

so as to subject the plaintiff, or his agent, to

an attachment for attempting to compound an
offence previous to the suing out of the writ,

2 Bla. Rep. 781 ; as to the mode of obtaining
leave to compound, see Tidd's Prac. 8 ed.

604.

(31) The instance pointed out by the learn-

ed commentator is not the only one in which
parties may be indicted for a conspiracy ; and
it may be stated as a general rale, that all con-
federacies wrongfully to prejudic* another,

are misdemeanors at common law, and indict-

able accordingly, whether the intention is to

injure his property, his person, or his charac-
ter. See 1 Hawk. c. 72. s. 2. But no indict-

ment lies for conspiring to commit a civil tres-

pass on a preserve to take game, though effect-

ed in the night, and with destructive weapons.
13 East, 228.

The offence of conspiracy is not confined to

the prejudicing a particular individual, it may
be to injure public trade, to affect public

health, to violate public policy, to insult public
justice, or to do any act in itself illegal.

There are many cases in which the act itself

would not be cognizable bylaw if done by a
single person, which becomes the subject of
indictment when effected by several with a
joint design. 6 T. R. 636. Thus each per-

son attending a theatre has a right to express
his disapprobation of the piece acted, or a per-

former on the stage, but if several previously
agree to condemn a play, or hiss an actor,

they will be guilty of conspiring. 2 Camp.
358. In the case of workmen refusing to pro-

ceed unless they receive an advance of wages,
it is clear that any one of them might singly

act on this determination, but it is criminal
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feithcr have a civil action by writ of conspiracy (of which wo spoke in tho

preceding book) (c), or the conspirators, for there must be at least two to

form a conspiracy, may be indicted at the suit of the king, and were by
the ancient common law (d) to receive what is called the xnlUnons judg-

ment ; viz. to lose their liberam Irgcf/iy whereby they are discredited and
disabled as jurors or witnesses ; to forfeit their goods and chattels, and
lands for life ; to have those lands wasted, their houses razed, their trees

rooted up, and their own bodies committed to prison (c). But itnow
is the better opinion, that the villenous judgment is by long *dis- ['IST]
use become obsolete ; it not having been pronounced for some
ages : but instead thereof the delinquents are usually sentenced to impri-

sonment, fine^ and pillory. To this head may be referred the offence of

sending letters, threatening to accuse any person of a crime punishable
with death, transportation, pillory, or other infamous punishment, with a
view to extort from him any money or other valuable chattels. This ia

punishable by statute 30 Geo. II. c. 24, at the discretion of the court with
fine, imprisonment, pillory, whipping, or transportation for seven years

(32), (33).

16. The next offence against public justice is when the suit is past its

commencement, and come to trial. And that is, the crime of wilful and
corrupt perjury : which is defined by sir Edward Coke (/), to be a crime
committed when a lawful oa,th. is administered, in some judicial proceeding,

to a person who swears wilfully, absolutely, and falsely, in a matter material

to the issue or point in question (34). The law takes no notice of any

(c) See Book III. pag. 126.

id) Bro. Abr. tit. Conspiracy, 518.

(e) 1 Hawk. P. C. 103.

(/) 3 Inst. 164.

come a member of any club or association, or
to contribute to any common fund, or to pay
any fine or penalty, or on account of his not
belonging to any particular club or association

;

or not baring contributed, or having refused
to contribute, to any common fund, or to pay
any fine or penalty ; or on account of his not
having complied, or of refusing to comply,
•with any regulations, &c. made to obtain an
advance, or to reduce the rate of wages, or to

lessen or alter the hours of working, or to de-

crease or alter the quantity of work ; or to

regulate the mode of carrying on any manu-
facture, trade, or business in the management

punishable criminally are the following, and
they are made misdemeanors, viz : conspira-
cies by two or more, 1. To commit any offence.

2. Falsely and maliciously to indict another
for an offence, or to procure him to be charged
or arrested therefor. 3. Falsely to move or

maintain a suit. 4. To cheat or defraud an-
other of property by criminal means. 5. To
cheat and defraud another of property by
means which, if executed, would amount to a
cheat, or to obtain property or money by false

pretences. 6. To commit any act injarious

to the public health or morals, or to trade or

commerce, or for the perversion or ob.'Struction

thereof; or by violence or threat."!, or obstruc- of justice, or of the due administration of the

tion, force any person carrying on any busi- laws
ness, to make any alteration in his mode of
rarr>'ing on such business, or to limit his num-
ber of workmen ;—such offender and his ac-
cessaries may be imprisoned with or without
hard lalxmr, for not exceeding three calendar
months. By sec. 4. persons may meet to-

gether for the sole purpose of consulting upon
and detcrminin;: the rate of wages, or hours
fif wiirk, and mny enter into an a^'reement for

framing' the rate of wages or hours of work.
And by section 5. the masters of workmen
may do the same. By sec. 6. ofTenders against

No agreement, except to commit a felony

upon the person of another, or to commit ar-

son or burglary, is a conspiracy, unless somo
act besides the agreement be done to effect the

object. (2 R. S. f)91, () 8, «Scc.)

If an overt act is necessary to constitute tho

offence, one or more must Ixj alleged in the in-

dictment, and the same be proved ; but other?

not alleged may be given in evidence. (Id.

735, ^ 17.)

(34) In New-York perjury is a wilful and
corruj»t declaration to any material matter

the act may f)c called on to give evidence for upon oath, affirmation, or declaration legally

administered. I, In any matter, cause, or

proceeding, depending in any court of law or
the king, or prosecute an informer on any in

act.

fore a magis-
formation exnibitcH tinder the act. SeC. 7
gives a sumiii

trate for an oft'

(32) See no
.

I p. 144.

(33) In New-York, the only conapiracies

Vol. II. 62

equity, or before any officer thereof. 9. In

any case where an oath or affirmation is re-

(^uircd by law, or is necessary for the prosecu-

tion or defence of any priyate rig}it, or foi
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perjury but such as is committed in some court of justice, having power f<7

administer an oath ; or before some magistrate or proper officer, invested

with a similar authority, in some proceedings relative to a civil suit or a

criminal prosecution : for it esteems all other oaths unnecessary at least,

and therefore will not punish the breach of them (35). For which reason

it is much to be questioned, how far any magistrate is justifiable in taking

a YohmtdLiy affidavit in any extrajudicial matter, as is now too frequent up-

on every petty occasion : since it is more than possible, that by such idle

oaths a man may frequently inforo conscientiae, incur the guilt, and at the

same time evade the tem.poral penalties of perjury. The perjury must
also be corrupt, (that is, committed malo animo), wilful, positive, and abso

lute (36): not upon surprise, or the like: it also must be in some point

material to the question in dispute (37) ; for if it only be in some trifling

the ends of public justice. 3, In any matter

or proceeding before any tribunal or officer

created by the constitution or by law, or

where any oath may be lawfully required by

any judicial, executive, or administrative offi-

cer. The punishment is disqualification as a

witness : and if the perjury be committed on
the trial of an indictment on a capital offence

or other felony, then imprisonment for a term
not less than 10 years ; if committed on any
Other trial, inquiry, or case, then for a term not

more than 10 years. Subornation of perjury,

where the witness is actually sworn and ex-

amined, is punished the same as perjury. The
mere attempt to suborn a witness is punish-

able with imprisonment for 5 years. Any court

of record may immediately commit to prison

for trial, any party or witness who, it may be
reasonably presumed, has committed perjury.

(2R. S. 681, 682.)

(35) And no breach of an oath made in a

mere private concern, as in enlering into a

contract, however nmlicious, is an indictable

offence, but can only be redressed in an action

for the individual injury ; nor can any criminal

proceeding be maintained for the violation of

an Oath, taken, however solemnly, to perform
any duties in future, though the offence will

be highly aggravated by the breach of an ob-

ligation so sacred. 3 Inst. 166. 11 Co. Rep.
98. And even where an oath is required by
an act of parliament in an extrajudicial pro-

ceeding, the breach of that obligation does
not seem to amount to perjury, unless the sta-

tute contain an express provision to that

effect. And it seems an indictment for per-

jury is not sustainable on an oath taken before

the house of commons, as they have not any
power to administer an oath, unless indeed in

those particular cases, in which an express pow-
er is granted to them by statute. But is indict-

able to swear falsely in any court of equity, 1

Leach, 50. 1 Sid. 418 ; any ecclesiastical

court, Cro. Eliz. 609 ; and any other lawful
court, whether it be of record or otherwise.
Hawk. b. 1. c. 69. s. 3. So a false oath sub-
jects the offender to all the penalties of per-

jury, though it be taken in a stage of the pro-

ceedings when it does not influence the final

judgment, but only affects some intermediate

step to be taken ; thus, if a man offering to

bail another swears his property to be greater

than it is, in order to be received as a surety,

Cro. Car. 146 ; or if he swears falsely before

a magistrate to induce him to compel another
to find sureties for the peace, Hawk. b. 1. c.

69. s. 3.

The party must be lawfully sworn, and, asf

above observed, the person by whom the oath
is administered, must have competent autho-
rity to receive it. And, therefore, no false

swearing before individuals acting merely in

a private capacity, or before officers who have
no legal jurisdiction to administer the particu-

lar oath in question will amount to the offence
of perjury. 3 Inst. 166. Cro. C. C. 7th edit.

626. And though the officer stands colourably
in the situation which confers a power of re-

ceiving an oath on such an occasion, if in fact

he is not duly appointed, the proceedings will

be of no avail. Id. ibid. 3 Campb. 432. Wood's
Inst. 435 ; for though it is sufficient prima
facie to shew the ostensible capacity in which
he acted when the oath was taken, the pre-
sumption may be rebutted by other evidence,
and the defendant, if he succeed, will be en-
titled to an acquittal. 3 Campb. 432 ; see Id.

96.

(36) If a man swears that he believes that ta
be true which he knows to be false, he swears
as absolutely, and is as criminal, in point of
law, as if he had made a positive assertion

that the fact was, as he swore he believed it

to be. 3 Wils. 427. 2 Bla. Rep. 881. 1

Leach, 242. Hawk. b. 1. c. 69. s. 7. n. a. The
false swearing, however, as to the legal opera-
tion of a deed is not indictable. 1 Esp. Rep,
280.

(37) If the subject-matter is entirely foreign?

to the purpose, not tending either to extenuate
or increase the damages or the guilt, nor like-

ly to induce the jury to give a more easy credit

to the substantial part of the evidence, the
party will not be liable to an indictment.
Hawk. b. 1. c. 69. s. 8. To swear falsely as
to the character of a witness is sufficiently

material. Com. Rep. 43. 1 Ld. Raym. 258.

And in general it is sufficient if the matter be
circumstantially material to the issue, or affect

the ultimate decision. 1 Ld. Raym. 258. 2

Id. 889. 2 Roll. R. 369. Thus perjury may
be committed by falsely swearing that another

witness is entitled to credit if such assertion

conduce to the proof of the point in issue. 1

Ld. Raym. 258. And it is certain, that there

is no necessity that the false evidence should
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collateral circumstance, to which no regard is paid, it is no more penal than

in the vohmtary extrajudicial oaths before mentioned. Suborna'
Hon of perjury is the ofTence of procuring another to •take such [•ISS]

a false oath, as constitutes perjury in the principal (3.8). The
punishment of perjury and subornation, at common law, has been various.

It was anciently death ; afterwards banishment, or cutting out the tongue ;

then forfeiture of goods ; and now it is fine and imprisonment, and never
more to be capable of bearing testimony («^). But the statute 5 Eliz. c.

9. (if the offender be prosecuted thereon), inflicts the penalty of perpetual

infamy, and a fine of 40/. on the suborner : and in default of payment, im-

prisonment for six months, and to stand with both ears nailed to the pillory.

Perjury itself is thereby p\mished with six months' imprisonment, perpetual

infamy, and a fine of 20/., or to have both ears nailed to the pillory. But
the prosecution is usually carried on for the offence at common law ; espe-

cially as to the penalties before inflicted, the statute 2 Geo. II. c. 25,

superadds a power, for the court to order the offender to be sent to the

house of correction for a term not exceeding seven years, or to be trans-

ported for the same period ; and makes it felony without benefit of clergy

to return or escape within the time (39). It has sometimes been wished,
that perjury, at least upon capital accusations, whereby another's life has
been or might have been destroyed, was also rendered capital, upon a prin-

ciple of retaliation : as it is in all cases by the laws of France (A). And
certainly the odiousness of the crime pleads strongly in behalf of the

French law. But it is to be considered, that they admit witnesses to be

{g) 3 Inst. 163. {h) Montesq. Sp. L. b. 29, c. 11.

be sufficient to render the party on whose be-

half it is given successful, but it will suffice

if that is Its evident tendency, 2 Ld. Raym.
889 ; or if in a civil action it has the effect of
increasing or extenuating the damages, comme
semble. Wood's Inst. 435. In a late case, in

an indictment for perjury, in an answer in

chancery to a bill filed against the defendant
for the specific performance of an agreement
relating to the purchase of land, the defend-
ant had relied on the statute of frauds (the

a^eement not being in writing), and had also

denied having ever entered into such an agree-

ment, and upon this denial he was indicted

;

hut it was held that the denial of an agree-
ment, which by the statute of frauds was not
binding on the parties, was immaterial and
irrelevant, and not indictable. 1 Ry. & M,
109.

To constitute perjuiy at common law, it is

not neceMary that the false oath should obtain
any credit, or occasion any actual injury to

the party against whom the evidence is given
;

for tne prosecution is not grounded on the in-

convenience ^hich an individual may sustain,

but on the abuse and insult to public justice.

2 Leon. 211. 3 Leon. 230. 7 T. R. 315.

In some cases, where a false oath has been
tak«n, the party may be prosecuted !iy indict-

ment at common law, though the offence may
not amount to perjury. Thas it appears to

have l>een holaen, that any person making
or kaowingly using any false affid.irit taken
abroad (though a perjury could not be assign-

ed on it here), in order to mislead our courts

of justice, is punishable as a misdemeanor

;

and lord Ellenborough, C. J., said, " that he
had not the least doubt that any person making
use of a false instrument, in order to prevent
the due course of justice, was guilty of an
offence punishable by indictment." 8 East,
364. 2 Russ. 1759.

(38) To render the ofl!ence of subornation
of perjury complete, either at common law or
on the statute, the false oath must be actually

taken, and no abortive attempt to solicit will

bring the offender within its penalties. 3 Mod.
122. 1 Leach, 455. notes. But the criminal
solicitation to commit perjury, though unsuc-
ces-sful, is a misdemeanor at common law,
punishable not only by fine and imprisonment,
but by corporal and infamous punishment. 2
East Rep. 17. 1 Hawk. c. 19. s. 10. 6 East,
464.

(39) The statute now in force is 7 & 8
Geo. IV. c. 27. There is another circumstance
which attends all convictions for perjury,

though it forms no part of the judgment at

common law, the incapacity of the offender to

bear testimony as a witness. But when the
indictment is framed at common law, a pardon
under the great seal restores the competency,
which the conviction destroyed, 1 Vent 349.

4 Harg. St. Tr. 682. 1 Esp. Rep. 94; but
where the proceedings are grounded on the

5 Eliz. c. 9. this cannot be done witliout a re-

versal of the judgment, because it is here
made a part of the punishment prescribed. 1

Salk. 289. 5 Esp. Rep. 94.
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heard only on the side of the prosecution, and use the rack to extort a con-

fession from the accused. In such a constitution therefore it is necessary

to throw the dread of capital punishment into the other scale, in order to

keep in awe the witnesses for the crown ; on whom alone the prisoner's

fate depends ; so naturally does one cruel law beget another. But corpo-

ral and pecuniary punishments, exile and perpetual infamy, are more suited

to the genius of the English law : where the fact is openly discussed be^

tween witnesses on hoth sides, and the evidence for the crown may
[*139] be contradicted and disproved by those of the prisoner. Where *in-

deed the death of an innocent person has actually been the con«

sequence of such wilful perjury, it falls within the guilt of deliberate mur-
der, and deserves an equal punishment : which our ancient law in fact

inflicted (t). But the mere attempt to destroy life by other means not

being capital, there is no reason that an attempt by perjury should ; much
less that this crime should in all judicial cases be punished with death.

For to multiply capital punishments lessens their effect, when applied to

crimes of the deepest dye ; and, detestable as perjury is, it is not by any
means to be compared with some other offences, for which only death can

be inflicted
; and therefore it seems already (except perhaps in the instance

of deliberate murder by perjury) very properly punished by our present

law, which has adopted the opinion of Cicero {k), derived from the law of

the twelve tables, ^'-perjurii poena divina, exitium ; humana^ dedecus (40)."

17. Bribery is the next species of offence against public justice ; which
is when a judge, or other person concerned in the administration of justice,

takes any undue reward to influence his behaviour in his office (/) (41).

In the east it is the custom never to petition any superior for justice, not

excepting their kings, without a present. This is calculated for the genius

of despotic countries ; where the true principles of government are never
understood, and it is imagined that there is no obligation from the superior

to the inferior, no relative duty owing from the governor to the governed.

The Roman law, though it contained many severe injunctions against

bribery, as well for selling a man's vote in the senate or other public as-

sembly, as for the bartering of common justice, yet by a strange indulgence

in one instance, it tacitly encouraged this practice : allowing the magis-

trate to receive small presents, provided they did not in the whole exceed a

hundred crowns in the year [m) : not considering the insinuating nature

and gigantic progress of this vice, when once admitted. Plata

[*140] therefore more wisely, in his ideal republic (n), *orders those who
take presents for doing their duty to be punished in the severest

mariner : and by the laws of Athens he that offered was also prosecuted,,

fis well as he that received a bribe (o). In England this offence of taking

(i) Britton, c. 5. (m) Ff. 48. 11. 6.

(*) De Leg. 2. 9. (n) De Leg. I. 12.

(Z) 1 Hawk. P. C. 168. (o) Pott. Antiq. b. 1, c. 23.

(40) See this subject further discussed in p. succeed. 4 Burr. 2495. 2 Camp. 231. Ak
J96. post. attempt to bribe at elections to parliament iar

(41) It is equally a crime to give as to re- criminal for the same reason. 4 Burr. 2500

;

ceive, and in many cases the attempt itself is and see ante, 1 book, 179. So a promise of

an offence complete on the side of him who money to a corporator to vote for a member of

offers it. 4 Burr. 2500. 2 East, 5. Russ. & a corporation is criminal, 2 Lord Raym. 1377,

R. C. C. 107, Thus an attempt to bribe a 4 Burr. 2501 ; and the offence is not, as the

privy counsellor to procure a reversionary pa- learned commentator supposes, confined ta

tent of an office, grantable by the king under bribing judicial officers. See 1 East,, 183-

fhe great seal, is indictable, though it did not 4 Burr. 2494.
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bribes is punished, in inferior officers, with fine and imprisonment ; and in

those who offer a bribe, though not taken, the same (p). But in judges,

especially the superior ones, it hath been always looked upon as so

heinous an offence, that the chief justice Thorpe was hanged for it in the

reign of Edward III. By a statute {q) 11 Hen. IV. all judges and officers

of the king, convicted of bribery, shall forfeit treble the bribe, be punished
at the king's will, and be discharged from the king's service for ever. And
some notable examples have been made in parliament, of persons in the

highest stations, and otherwise very eminent and able, contaminated with
this sordid vice (42).

18. Embracery is an attempt to influence a jury corruptly to one side

by promises, persuasions, entreaties, money, entertainments, and the

like (r). The punishment for the person embracing is by fine and im-

prisonment ; and for the juror so embraced, if it be by taking money, the

punishment is (by divers statutes of the reign of Edward III.) perpetual in-

famy, imprisonment for a year, and forfeiture of the tenfold value (43).

19. The false verdict of jurors, whether occasioned by embracery or not,

was anciently considered as criminal, and therefore exemplarily punished

by attaint in the manner formerly mentioned {s) (44).

20. Another offence of the same species is the negligence ofpublic officers,

intrusted with the administration ofjustice, as sheriffs, coroners, constables,

and the like, which makes the offender liable to be fined ; and in very no-

torious cases will amount to a forfeiture of his oflSce, if it be a beneficial

one [t) (45). Also the omitting to apprehend persons offering

stolen *iron, lead, and other metals to sale, is a misdemesnor, and [*141]

punishable by a stated fine, or imprisonment, in pursuance of the

statute 29 Geo. II. c. 30.

2 1 . There is yet another offence against public justice, which is a crime of

deep malignity ; and so much the deeper, as there are many opportunities

of putting it in practice, and the power and wealth of the offenders may
often deter the injured from a legal prosecution. This is the oppression and
tyrannical partiality of judges, justices, and other magistrates, in the ad-

ministration and under the colour of their office. However, when prose-

cuted, either by impeachment in parliament, or by information in the court

of king's bench (according to the rank of the offenders), it is sure to be
severely punished with forfeiture of their offices (either consequential or im-

mediate), fines, imprisonment, or other discretionary censure, regulated by
(he nature and aggravations of the offence committed (46).

(p) 3 Inst. 147. (5) See Book DI. p. 403, 403.

(9) Ibtd. 146. (0 1 Hawk. P. C. 168.

(r) 1 Hawk. P. C. 259.

(42) Bril)ery of any judicial officer and of nishable by fine and imprisonment.
the higher executive officer*, may be puni.shed (44) The writ of attaint against jurors is

in New-York by imprisonment not exceeding now utterly abolished by the 6 G. IV. c. 50,
10 years, and fine not exceeding 5,000 dollars. ^ 60 ; and, by ^ 61, they are rendered punish-
The person accepting the bribe may be pu- able for misconduct by another mode. Vide
nished in the same way, and disqualified from ante note (43), post, 361. See p. 133.

office. (2 R, S. 682,
(f 9, 10.) A juror, arbi- (45) As to the liabilities of magistrates for

trator, or referee, accepting a bril)e, is punish- misconduct, &c. see ante, 1 book, 354. n. 37 ;

able by imprisonment for not more than 5 of coroners, ante, 1 book, 348. n. 27; of gaol-
years, and fine not exceeding 1.000 dollars : ers, id. 346. n. 18 ; of overseers, &c. id. 360.

•o also is the one offering the bribe. (Id. n. 50. And see 2 R. S. 684, &c. : and 696,

^11,120 ^38,39.
(43) By the 6 Geo. IV, c. 50. 8. 61. the of- (46) On motions for informations against

fence of embracery of jurors, and jurors wil- magistrates, the question is, not whether the
fully and corruptly consenting thereto, is pu- act done might on full inyestigation be found
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22. Lastly, extortion is an abuse of public justice, which consists in any
officer's unlawfully taking, by colour of his office, from any man, any mo-
ney or thing of value, that is not due to him, or more than is due, or before

it is due (u) (47). The punishment is fine and imprisonment, and some-
times a forfeiture of the office (48).

CHAPTER XL

OF OFFENCES AGAINST THE PUBLIC PEACE.

We are next to consider offences against the public peace ; the conser-

vation of which is intrusted to the king and his officers, in the manner and

for the reasons which were formerly mentioned at large («). These of-

fences are either such as are an actual breach of the peace : or construc-

tively so, by tending to make others break it. Both of these species are

also either felonious, or not felonious. The felonious breaches of the peace

are strained up to that degree of malignity by virtue of several modern
statutes : and, particularly,

1. The riotous assembling oi twelve (1) persons, or more, and not dis-

persing upon proclamation. This was first made high treason by statute

3 & 4 Edw. VI. c. 5, when the king was a minor, and a change in re-

ligion to be effected ; but that statute was repealed by statute 1 Mar. c. 1,

among the other treasons created since the 25 Edw. III. : though the

prohibition was in substance re-enacted, with an inferior degree of punish-

ment, by statute 1 Mar. st. 2. c. 12, which made the same offence a single

felony. These statutes specified and particularized the name of the riots

they were meant to suppress ; as, for example, such as were set on foot with

(«) 1 Hawk. P. C. 170. (a) Book I. p. 118. 268. 350.

to be strictly right, but whether it proceeded fendant who pleads to a joint information, or

from oppressive, dishonest, or corrupt motives above 2s. where several are indicted together,

(under which fear and favour may generally for the venire and entry of the plea for all of

be included), or from mistake, or error ; in them, he will be liable to be indicted. 3 Mod.
either of the latter cases, the court will not 247. 3 Inst. 150. But stated and known fees

grant a rule. Rex v. Barron, 3 B. and A. 432. allowed by courts of justice to their own offi-

That case seems to lay down the general rule cers are legal, and may be properly demanded,

upon this subject clearly and definitively. Co. Lit. 368. b. And, therefore, before the

(47) See 2 R. S. 650, ^ 5 : and 696, ^ 39. abolition of gaol fees by 14 Geo. III. c. 20. on

(48) By the statute of 3 Edw. I. c. 16. in a prisoner's discharge, the bar fee of 20d. was
affirmance of the ancient' law, it is enacted, always allowed to the sheriff. 2 Inst. 210.

that no sheriff, nor other king's officer, shall Nor is it criminal for an officer to take a re-

take any reward to do his office, but shall be ward voluntarily offered him for the more dili-

paid of that which they take of the king ; and gent or expeditious performance of his duty,

that he who so doth, shall yield twice as much, 2 Inst. 210, 11. But a promise to pay him
and shall be punished at the king's pleasure, money for any act of duty which the law does

This act, which thus particularly names the not suffer him to receive, is absolutely void,

sheriff, extends to every ministerial officer however freely it may have been given. 2

concerned in the administration or execution Burr. 924. 1 Bla. Rep. 204. There are no

of justice, the common good of the subject, or accessaries in extortion. 1 Stra. 75.

the service of the king, 2 Inst. 209. Where a (1) It does not seem necessary that twelve

statute annexes a fee to an office, it will be persons should have been guilty, to constitute

extortion to take more than it specifies. 2 a riotous assembly within the acts. See Dougl.

Inst. 210. And it seems that if a clerk in the 1 ed. 673. 2 ed. 699. 5 T. R. 14. 2 Saund.

crown-office demands 13s. 4c?. from every de- 377. b. n. 12.
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intention to oHcr violence to the privy council, or to change the laws of

the kingdom, or for certain other specific purposes : in which cases, if the

persons were commanded hy proclamation to disperse, and they did not, it

was by the statute of Mary made felony, but within the benefit of

thecleigy; and •also the act indemnified the peace officers and [•HS]
their assistants, if they killed any of the mob in endeavouring to

suppress such riot. This was thought a necessary security in that sanguin-

ary reign, when popery was intended to be re-established, which was likely

to produce great discontents : but at first it was made only for a year, and
was afterwards continued for that queen's life. And, by statute 1 Eliz.

c. 16, when a reformation in religion was to be once more attempted, it was
revived and continued during her life also ; and then expired. From the

accession of James the First to the death of queen Anne, it was never

once thought expedient to revive it : but, in the first year of George the

First, it was judged necessary, in order to support the execution of the act

of settlement, to renew it, and at one stroke to make it perpetual, with

large additions. For, whereas the former acts expressly defined and spe-

cified what should be accounted a riot, the statute 1 Geo. I. c. 5. enacts,

generally, that if any twelve persons are unlawfully assembled to the dis-

turbance of the peace, and any one justice of the peace, sheriff, under-

sheriff*, or mayor of a town, shall think proper to command them by pro-

clamation to disperse, if they contemn his orders and continue together for

one hour afterwards, such contempt shall be felony without benefit of

clergy. And j^farther, if the reading of the proclamation be by force op-

posed, or the reader be in any manner wilfully hindered from the reading of

it, such opposers and hinderers are felons Avithout benefit of clergy : and
all persons to whom such proclamation ought to have been made, and know-
ing of such hinderance, and not dispersing, are felons without benefit of

clergy. There is the like indemnifying clause, in case any of the mob be

unfortunately killed in the endeavour to disperse them : being copied from
the act of queen Mary. And by a subsequent clause of the new act, if

any person, so riotously assembled, begin even before proclamation to pull

down any church, chapel, meeting-house, dwelling-house, or out-houses,

they shall be felons vjrithout benefit of clergy (2).

2. By statute 1 Hen. YII. c. 7. unlawful hunting in any legal

forest, park, or warren, not being the king's property, *by night, or [*144]
with painted faces, was declared to be single felony. But now by
the statute 9 Geo. I. c. 22, to appear armed in any inclosed forest or

place, where deer are usually kept, or in any warren for hares or conies,

or in any high road, open heath, common, or down, by day or night, with

(2) These provisions were, by suljsequent religious worship of persons dissenting from
statutes, extended to every description of the united church of England and Ireland,
mills and the works attached to them ; to build- duly registered, or recorded, or any house,
ings or machinery for carrying on any kind stable, coach-house, outhouse, warehouse, of-
of trade or manufacture, or for warehousing fice, shop, mill, malt-house, hop-oast, barn or
goods or merr.hatidizc ; and to houscii, ahops, granary, or any building or erection used in
and buildint^s, with the fixtures, furniture, carrying on any trade or manufacture, or any
eoods, and commodities whatsoever contained machinery, fixed or moveable, prepared for or
therein. employed in any manufacture, or any steam-
And now by 7 and 8 Geo. IV. c. 30, if 8, it engine, or other engine for sinking, draining,

is provided, that if any persons, riotously and or working any mine, or any staith, building,
ttmiultuously axsemblrd together, to the dis- or erection used in conducting the business of
tiir!..inf r (f tlv '' iro, shall unlawfully any mine, or any bridge, waggon-way, or
^'.i'\ w .•.,'! ill «lown, or destroy, trunk for conveying minerals from any roiiie,

or !.«'_iii iM ') lil down, or destroy every such oflfcndcr shall l»e guilty of felony,

any church or chupel, or any chapel for the and, on conriction, shall suflfer death as a felon.
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faces blacked or otherwise disguised, or (being so disguised) to \mr\ii

wound, kill, or steal any deer, to rob a warren, or to steal fish, or to procure
by gift or promise of reward any person to join them in such unlawful act,

is felony without benefit of clergy (3). I mention these offences in this

place, not on account of the damage thereby done to private property, but
of the manner in which that damage is committed : namely, with the face
blacked or with other disguise, and being armed with offensive weapons,
to the breach of the public peace, and the terror of his majesty's subjects.

3. Also by the same statute 9 Geo. I. c. 22, amended by statute 27
Geo. II. c. 15, knowingly to send any letter without a name, or with a fic-

titious name, demanding money, venison, or any other valuable thing, or
threatening (without any demand) to kill any of the king's subjects, or tO"

fire their houses, out-houses, barns, or ricks, is made felony without benefit

of clergy (4), This offence was formerly high treason by the statute

8 Hen. V. c. 6 (5).

4. To pull down or destroy any lock, sluice, or floodgate erected by au-

thority of parliament on a navigable river, is by statute 1 Geo. II. st. 2. c.

19. made felony, punishable with transportation for seven years. By the

stc;.tute 8 Geo. II. c. 20, the offence of destroying such works, or rescuing
any person in custody for the same, is made felony without benefit of cler-

gy ; and it may be inquired of and tried in any adjacent county, as if the

fact had been therein committed. By the statute 4 Geo. III. c. 12, ma-
liciously to damage or destroy any banks, sluices, or other works on such
navigable river, to open the floodgates or otherwise obstruct the navigation,

is again made felony, punishable with transportation for seven

[*145] years. And by the statute 7 Geo. III. c. 40. *(which repeals all

former acts relating to turnpikes), maliciously to pull down or

otherwise destroy any turnpike-gate or fence, toll-house or weighing-engine
thereunto belonging, erected by authority of parliament, or to rescue any
person in custody for the same, is made felony without benefit of clergy

;

and the indictment may be inquired of and tried in any adjacent coun-
ty (6), (7). The remaining offences against the public peace are merely
misdemesnors, and no felonies ; as.

(3) The 9 G. I. c. 22, and 27 G. II. c. 15,

depriving parties committing these offences of
benefit of clergy, were repealed by 4 Geo. IV.
c. 54,

(J
3, which subjected the party to trans-

portation or imprisonment at the discretion of
the court ; the latter Act, however, is repeal-

ed, (except as to sending letters threatening

to kill or murder, or to burn, or destroy pro-

perty, and as to accessaries to such offences,

and as to rescues, vide infra, note 4), by
7 and 8 Geo. IV. c. 27. All the statutes

relating to these offences are repealed and con-
solidated by 7 and 8 Geo. IV. c. 27, and c. 29 :

and by 7 and 8 G. IV. c. 29, ij 26, stealing, or

attempting to kill or wound any deer, kept in

any enclosed ground, is declared felony, and
the guilty party is liable to be punished as in

the case of simple larceny ; and committing
the same offence in unenclosed grounds is

punishable summarily by fine not exceeding
50Z., and repeating such offence is deemed
felony, and punishable as a simple larceny.

(4) The statute now in force upon this sub-
ject is the 7 and 8 G. IV. c. 29, by ^ 8 of
which, persons sending letters containing

menacing demands, or threatening to accuse"
a party of any crime, punishable with death',

transportation, or pillory, or of any other infa-

mous crime, to extort money, shall be guilty

of felony, and, on conviction thereof, be lia-

ble, at the discretion of the court, to transpor-
tation for life, or not less than seven years, or
imprisonment for any term not exceeding four
years ; and, if males, to one, two, or three
public whippings, in addition to such impri-

sonment. S. 9 defines what shall be deemed
an infamous crime.

Sending a letter threatening to accuse the
prosecutor of having made overtures to the
prisoner to commit sodomy with him, does not
threaten to charge such an infamous crime as
to be within the Act. Rex a. Hickman, R.
and M. C. C. 34. But see Rex v. Wagstaffe,
R. and R. C. C. 398 ; Rex v. Paddle, Id. 484.

(5) In New-York it is considered an attempt

to rob, and is punishable with imprisonment
not exceeding five years. (2 R. S. 678, ^ 5B.)

There are no statutes in New-York against

the two offences first mentioned in this chapter.

(6) By 7 and 8 Geo. IV. c. 30, amending

(7) In New-York these offences are misdemeanors. (2 R. S. 695, ^ 30, &c.)
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5. Affrays (from affraicr, to terrify) are the ftghtinj? of two or more per-

sons in some public place, to the terror of his majesty's subjects : for, if

Ihc figlitin^ be in private, it is no affray but an assault [b). Affrays may
be suppressed by any private person present, who is justifiable in endea-

vouring to part the combatants, whatever consequence may ensue (c).

But more especially the constable, or other similar officer, however denomi-
nated, is bound to keep the peace ; and to tliat purpose may break open
doors to suppress an affray, or apprehend the affrayers ; and may either

carry them before a justice, or imprison them by his own authority for a
convenient space till the heat is over ; and may then perhaps also make
them find sureties of the peace {d). The punishment of common affrays

is by fine and imprisonment ; the measure of which must be regulated b^
the circumstances of the case ; for, where there is any material aggrava-

tion, the punishment proportionably increases. As where two persons

coolly and deliberately engage in a duel ; this being attended with an
apparent intention and danger of murder, and being a high contempt of

the justice of the nation, is a strong aggravation Of the affray, though no
mischief has actually ensued (e). Another aggravation is, when thereby

the officers of justice are disturbed in the due execution of their office :

or where a respect to the particular place ought to restrain and regulate

men's behaviour, more than in common ones ; as in the king's court, and

the like. And upon the same account also all affrays in a church
or church-yard are esteemed very *heinous offences, as being in- [*146]
dignities to him to whose service those places are consecrated.

Therefore mere quarrelsome words, which are neither an affray nor an of-

fence in any other place, are penal here. For it is enacted by statute 5
<k CT Edw. VI. c. 4, that if any person shall, by words only, quarrel, chide,

or brawl, in a church or church-yard, the ordinary shall suspend him, if a
layman, ab irigressu ecclesiae ; and, if a clerk in orders, from the ministra-

tion of his office during pleasure. And if any person in such church or

church-yard proceeds to smite or lay violent hands upon another (8), he
shall be excommunicated ipso facto ; or if he strikes him with a weapon^
or draws any weapon, with intent to strike, he shall, besides excommuni-
cation (being convicted by a jury), have one of his ears cut off: or, having

no ears, be branded with the letter F in his cheek (9). Two persons may
be guilty of an affray : but,

(A) 1 Hawk. P. C. 134. (rf) Ibid. 137.

(c) Ibid. 136. (e) Ibid. 138.

and consolidating all former statutes on these And by () 14, throwing down, or otheiwi«e
subjects, breaking or cutting down any sea destroying any tumpike-gate, or other erec-
hank or wall, or the bank or wall of any river, tion, or fence, connected with, or belonging
canal, or marsh, or destroying any lock, sluice, to the same, is matle punishable as a mitde*
floodgate, or other work, on any navigable ri- meanor.
vrr or canal, is made felony, punishable with (8) See p. 59. note 14. ante,
transportation for life, or not less than seven (9) By 9 Geo. IV. c. 31, 6 1, "ao much of
V - h imprisonment for any term not 5 and 6 Ed. Vl. c. 4, entitlea, an Act against
r ir years, and to male oflenders quarrelling and fisrhting in churches and
>• ••(^). or rhroc public whippinus. churchyards, as relates to the punishment of
Ari'l ruttui'- s convicted of .striking with any weapon,
curing any s< . ing any weapon with intent to strike,

wall of any ; , - ; i •in mentioned," is repealed.
any iniury to ui>struct the aavigaiioii iliereol, It seems that brawling was not made an of-

is made felony, subject to transportation for fence by 5 and 6 Ed. Vf. c. 4, but was pre-

spvrn yrnrs. nr !" •- - nt for any term viously cognizable by the spiritual courts. Ex
H t . X. . . ) to males, one, fMrte Williama, 6 D and K. 373 ; 4 B. and C.
two. or thr. p ;. .r,,- , -, ». 12. 813.

Vol. II. 63
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6. Riots, routs, and unlawful assem'blies,vcmsX'\\^VQ three persons at least

to constitute them. An unlawful assembly is when three or more do as-

semble themselves together to do an unlawful act, as to pull down enclo-

sures, to destroy a warren or the game therein ; and part without doing it,

or making any motion towards it [f) (10). A rout is where three or more
meet to do an unlawful act upon a common quarrel, as forcibly breaking
down fences upon a right claimed of common or of way ; and make some
advances towards it [g). A riot is where three or more actually do an
unlawful act of violence, either Avith or without a common cause or quar-

rel {h) : as if they beat a man ; or hunt and kill game in another's park,

chase, warren, or liberty ; or do any other unlawful act with force and
violence ; or even do a lawful act, as removing anusance, in a violent and
tumultuous manner (11). The punishment of unlawful assemblies, if to

the number of twelve, we have just now seen, may be capital, according

to the circumstances that attend it ; but, from the number of three to ele-

ven, is by fine and imprisonment only (12). The same is the case

[*147] in riots and routs by the common lav*^; to *which the pillory in

very enormous cases has been sometimes superadded (^) (13).

And by the statute 13 Hen. IV. c. 7. any two justices, together with the

sheriff or under-sheriff of the county, may come with \he posse comitatus,

if need be, and suppress any such riot, assembly, or rout, arrest the rioters,

and record upon the spot the nature and circumstances of the whole
transaction ; which record alone shall be a sufficient conviction of the

offenders. In the interpretation of which statute it hath been holden, that

all persons, noblemen, and others, except v/omen, clergymen, persons de-

crepit, and infants under fifteen, are bound to attend the justices in suppress-

(/) 3 Inst. 176.

{g) Bro. Abr. t. Riot, 4, 5.

(h) 3 Inst. 176.

(i) 1 Hawk. P. C. 159,

With respect to the malicious or contemptu-
ous disturbance of a congregation, or molesta-
tion of a minister, during the celebration of
divine serrice, see the statutes 1 M. c. 3, and
1 W. and M. c. 18, ante 54.

(10) An assembly of a man's friends for the

defence of his person against those who threa-

ten to beat him if he go to such a market, &c.
is unlawful, for he who is in fear of such in-

sults must provide for his safety by demand-
ing the surety of the peace against the persons
by whom he is threatened, and not make use
of such violent n^thods which cannot but be
attended with the danger of raising tumults
and disorders, to the disturbance of the public

peace. But an assembly of a man's friends

at his own house for the defence of the pos-
session of it against such as threaten to make
an unlawful entry, or for the defence of his

person against such as threaten to beat him in

his house, is permitted by law, for a man's
house is looked upon as his castle. He is not,

however, to arm himself and assemble his
friends in defence of his close. 1 Russ. 362.

(XI) To constitute a riot, the parties must
act without any authority to give colour to
their proceedings, for a sheriff', constable, or
even a private individual, are not only permit-
ted, hut enjoined to raise a number of people
to suppress rioters, &c. 2 Hawk. c. 65. s. 2.

The intention also with which the parties as-
semble, or at least act, must be unlawful, for

if a sudden disturbance arise among persons
met together for an innocent purpose, they will
be guilty of a mere affray, though if they form
parties, and engage in any violent proceed-
ings, with promises of mutual assistance ; or
if they are impelled with a sudden disposition
to demolish a house or other building, there
can be no doubt they are rioters, and will not
be excused by the propriety of their original
design. 2 Hawk. c. 65. s. 3. But though
there must be an evil intention, whether pre-
meditated or otherwise, the object of the riot
itself may be perfectly lawful ; as to obtain
entry into lands to which one of the parties
has a rightful claim, for the law will not, as
we have before seen, ante, 3 book, 5. n. 4.

suff"er private individuals to disturb the peace,
by obtaining that redress by force, which the
law would regularly award him. 2 Hawk. c.

65. s. 7. 8 T. R. 357. 364.

Women are punishable as rioters, but in-
fants under the age of discretion are not. 1

Hawk. c. 65. s. 44. In a riot all are principals,
and therefore if any person encourages or pro-
motes, or takes part in a riot, whether by
words, signs, or gestures, or by wearing the
badge or ensign of the rioters, he is himself
to be considered a rioter. 2 Camp. 370.

(12) By the 3 Geo. IV. c. 144. hard labour
may be imposed.

(13) But now the pillory is abolished, by 5S
Geo. III. c. 138.
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ing a riot, upon pain of fine and imprisonment ; and that any battery,

wounding, or killing the rioters, that may happen in suppressing the riot, is

justifiable {j). So that our ancient law, previous to the modem riot act,

seems pretty well to have guarded against violent breach of the public

peace ; especially as any riotous assembly on a public or general account,

as to redress grievances or pull down all enclosures, and also resisting the

king's forces if sent to keop the peace, may amount to overt acts of high

treason, by levying war against the king.

7. Nearly related to this head of riots is the offence of tumultuous peti-

tioning ; which was carried to an enormous height in the times preceding

the grand rebellion. Wherefore by statute 13 Car. II, st. 1. c. 5. it is

enacted, that not more than twenty names shall be signed to any petition

to the king or either house of parliament, for any alteration of matters

established by law in church or state ; unless the contents thereof be pre-

yiously approved, in the country, by three justices, or the majority of the

grand jury at the assises or quarter-sessions ; and, in London, by the lord

mayor, aldermen, and common council (A), and that no petition shall

be delivered by a company of more than ten persons ; on pain

*in either case, of incurring a penalty not exceeding lOOZ. and [*148]

three months^ imprisonment (14).

8. An eighth offence against the public peace is that of d^forcible entry

or detainer ; which is committed by violently taking or keeping possession

of lands and tenements, with menaces, force, and arms, and without the

authority of law. This was formerly allowable to every person disseised,

or turned out of possession, unless his entry was taken away or barred by
his own neglect, or other circumstances ; which were explained more at

large in a former book (/). But this being found very prejudicial to the

public peace, it was thought necessary by several statutes to restrain all

persons from the use of such violent methods, even of doing themselves

justice ; and much more if they have no justice in their claim {m). So
that the entry now allowed by law is a peaceable one ; that forbidden is

such as is carried on and maintained with force, with violence, and unusual

weapons. By the statute 5 Ric. II. st. 1. c. 8. all forcible entries are pu-

nished with imprisonment and ransom at the king's will. And by the se-

veral statutes of 15 Ric. II. c. 2, 8 Hen. VI. c. 9, 31 Eliz. c. 11, and 21

Jac. I. c. 15, upon any forcible entry, or forcible detainer after peaceable

entry, into any lands, or benefices of the church, one or more justices of

the peace, taking sufficient power of the county, may go to the place, and
there record the force upon his own view, as in case of riots ; and upon
such conviction may commit the offender to gaol, till he makes fine and
ran>som to the king. And moreover the justice or justices have power to

summon a jury to try the forcible entry or detainer complained of: and, if

the same be found by that jury, then, besides the fine on the offender, the

justices shall make restitution by the sheriff of the possession, without in-

quiring into the merits of the title : for the force is the only thing to be
tried, punished, and remedied by them : and the same may be done by in-

(i) 1 Hal. P. C. 4W. Ibid. 161. ment for the alteration of any established law.
(*) This may be one reason (among others) why (/) See Book III. pag. 174, Ac.

the corporation of London has, since the Restora- (m) 1 Hawk. P. C. 141.
tion, usually taken the lead in petitions to parlia-

(14) The bill of rights docs not virtually re- meetings, &c. near the houses of parliament,
peal this provision. Dougl. 592. See the or courts of justice in Westminster.
In Geo. III. c. 19. 8. 23. for preventing public
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dictment at the general sessions. But this provision does not extend t0

such as endeavour to maintain possession by force, where they

[*149] *themselves, or their ancestors, have been in the peaceable enjoy-

ment of the lands and tenements, for three years immediately
preceding (n) (15).

9. The offence of riding or going armed, with dangerous or unusual

weapons, is a crime against the public peace, by terrifying the good peo-

ple of the land ; and is particularly prohibited by the statute of Nor-
thampton, 2 Edw. III. c. 3. upon pain of forfeiture of the arms, and im-

prisonment during the king's pleasure : in like manner, as by the laws

of Solon, every Athenian was finable who walked about the city in ar-

mour (o).

10. Spreadingfalse neios, to make discord between the king and nobi-

lity, or concerning any great man of the realm, is punishable by common
law (p) with fine and imprisonment ; which is confirmed by statute^

Westm. 1. 3 Edw. I. c. 34, 2 Ric. II. st. I.e. 5, and 12 Ric. II. c. 11.

11. False and pretended j^rophecies, with intent to disturb the peace, are

equally unlawful, and more penal ; as they raise enthusiastic jealousies

in the people, and terrify them with imaginary fears. They are therefore

punished by our law, upon the same principle that spreading of public

news of any kind, without communicating it first to the magistrate, was
prohibited by the ancient Gauls {q). Such false and pretended prophecies

were punished capitally by statute 1 Edw. VI. c. 12. which was repealed

in the reign of queen Mary. And now by the statute 5 Eliz. c. 15. the

penalty for the first offence is a fine of ten pounds and one year's imprison-

ment ; for the second, forfeiture of all goods and chattels, and imprisonment

during life.

[*150] *12. Besides actual breaches of the peace, any thing that tends

to provoke or excite others to break it, is an offence of the same
denomination. Therefore challenges tofight, either by word or letter, or to

be the bearer of such challenge, are punishable by fine and imprisonment

according to the circumstances of the offence (r) (16), (17). If this chal-

lenge arises on account of any money won at gaming, or if any assault or

affray happen upon such account, the offender by statute 9 Ann. c. 14. shall

forfeit all his goods to the crown, and suffer two years' imprisonment (18).

(n) Holding over by force, where the tenant's ti- ad magistratum deferat, neve cum alio comtnunicet ,

tie was under a lease, now expired, is said to be a quod saepe homines temerarios atque imperitos fal-

fbrcible detainer. (Cro. Jac. 199.) sis rumoribus terreri, et ad facinus impelli, et de

(o) Pott. Antiq. b. 1, c. 26. summis rebus consilium capere cognitum est." Caes.

(p) 2 Inst. 226. 3 Inst. 198. de bell. Gall. lib. 6, cap. 19.

(o) " Habent legibus sanctum, si quis quid de re- (r) 1 Hawk. P. C. 135. 138.

jputnica a finitimis rumore aut fama acceperit, uti

(15) See 2 R. S. 338, ^ 4: and 507, &c. the provocation to fight do not succeed, 6 East,

(16) In New-York this offence is punish- 464. 2 Smith, 550; and it is a misdemeanor
able with imprisonment not exceeding seven merely to endeavour to provoke another to

years, (2 R. S. 686, (^ 2.) and to fight a duel send a challenge. 6 East, 464. But mere
with a deadly weapon, though death do not words which, though they may produce a chal-

ensue, is punishable with imprisonment for 10 lenge, do not directly tend to that issue, as

years. (Id. ^ 1.) Posting, or writing, or print- calling a man a liar, or knave, are not neces-

ing any reproachful or contemptuous language sarily criminal, 2 Lord Raym. 1031. 6 East,

for not fighting a duel, is a misdemeanor. (2 471, though it is probable they would be so if

R. S. 674, ^ 20.) it could be shewA that they were meant to pro-

(17) The offences of fighting duels, and voke a challenge. A challenge is one of

sending or provoking challenges, are fully those offences for which a criminal informa-

considered by Mr. J. Grose, in passing sen- tion will be granted by the court of K. B.,

tence on Rice, convicted on a criminal infor- though this will not be done where the party

mation for a misdemeanor of the latter kind, applying has himself first incited the proposal.

3 East, 581, where the opinions of the earlier 1 Burr. 316.

writers are collected. It is an offence, though (18) The words of Lord Mansfield, " the
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18. Of a nature very similar to challenges are libelsy lihcllifamosi, which
taken in their largest and most extensive sense, signify any writings, pic-

tures, or the like, of an immoral or illegal tendency ; but, in the sense

under which we arc now to consider them, are malicious defamations of

any person, and especially a magistrate, made public by either printing,

writing, signs, or pictures, in order to provoke him to wrath, or expose him
to public hatred, contempt, and ridicule {s) (19). The direct tendency of

(5) 1 Hawk. P. C. 193.

greater tnUh, the greater libel;" which his

enemies wished with much eagerness to con-
vert to the prejudice of that noMe peer's repu-

tation as a judge, were founded in principle

and supported by very ancient authority.

Lord Coke has said, " that the greater ap-

pearance there is of truth in any malicious in-

vective, so much the more provoking it is."

5 Co. 125.

Where truth is a greater provocation than
falsehood, and therefore has a greater tenden-
cy to produce a breach of the public peace,
then it is certainly true that the greater truth,

the greater libel. Asperis facetiis inlusus, qu<B

ubi multum ex vero traxere, acreni sui memoriatn
relinquxint. Tac. Ann. 15, c. 68.

(19) See in general, 3 Chit. Crim. Law,
565, et seq.f
Though it has been held, at least for these

iwo centuries, that the truth of a libel is no
justification in a criminal prosecution, yet in

many instances it is considered an extenua-
tion of the offence ; and the court of King's
Bench has laid down this general rule, viz.

that it will not grant an information for a libel,

.unless the prosecutor, who applies for it, makes
an affidavit, asserting, directly and pointedly,
that he is innocent of the charge imputed to

him. But this rule may be dispensed with, if

the person libelled resides abroad, or if the
imputations of the libel are general and inde-
finite, or if it is a charge against the prosecu-
tor for language which he has held in parlia-

ment. Doug. 271, 212.x
It had frequently been determined by the

court of King's Bench, that the only ques-
tions for the consideration of the jury, in cri-

minal prosecutions for libels, were the fact of

publication, and the truth of the inuendos, that

IS, the truth of the meaning and sense of the pas-
sages of the libel, as stated and averred in the
record, and that the judge or court alone were
competent to determine whether the subject of
the publication was or was not a libel. See
the case of the Dean of St. Asaph, 3 T. R.
428. But the legality of this doctrine having
been much controverted, the 32 Geo. IIL c.

60, was passed, intituled, An Act to remove
doubtf respiting the /tmctiona ofjuries in cases

of libels. And it declares and enacts, that on

t The con.'«tituTioii of Nrw-York prnvides,

Art. 7, sect coly

speak, writ' i all

subjects, bei:._ . , : ijial

right : and that no law shall be passed to re-

strain or abridge the liberty of speech or of
the press. That in all nrosecutions or indict-

ments for libel, the truth may be given in evi-

dence to the jury, who shall be judges of law

every trial of an indictment or information for

a Ijljcl, th« jury may give a general verdict of
guilty, or not guilty, upon the whole matter in
issue, and shall not be required or directed by
the ludge to find the defendant guilty, merely
on tne proof of the publication of the paper
charged to be a libel, and of the sense ascribed
to it in the record. But the statute provides,
that the judge may give his opinion to the jury
respecting the matter in issue, and the jury
may at their discretion, as in other cases, find

a special verdict, and the defendant, if con-
victed, may move the court, as before the sta-

tute, in arrest of judgment.
A person may be punished for a libel reflect-

ing on the memory and character of the dead,
but it must be alleged, and proved to the satis-

faction of the jury, that the author intended
by the publication to bring dishonour and con-
tempt on the relations and descendants of the
deceased. 4 T. R. 126.

It is not a libel to publish a correct copy of
the reports or resolutions of the two houses of
parliament, or a true account of the proceed-
ings of a court of justice. " For though," as
Mr. Justice Lawrence has well observed,
" the publication of such proceedings may be
to the advantage of the particular individual
concerned, yet it is of vast importance to the
public that the proceedings of courts of justice
should be universally known. The general
advantage to the country in having these pro-
ceedings made public, more than counterba-
lances the inconveniences to the private per-
sons, whose conduct may be the subject ofsuch
proceedings." Rex v. Wright, 8 T. R. 293.

But this will not apply to the publication of
part of a trial, before it is finally concluded

;

for that might enable the friends of the parties
to pervert the justice of the court by the fabri-r

cation of evidence, and other impure prac-
tices.

Nor ought it to extend to the publication of
trials, where indecent evidence must from ne-
cessity be introduced ; for it would be in vain
to turn women and children out of court, if

they are afterwards permitted to read what has
passed in thoir absence.
Lord Hardwicke has declared that any pub-

lication, which shall prejudice the world with

and fact, and acquit, if the publication were
true and published with good motives, and for

justifiable ends. The first Amendment to the
Constitution of the U. S. prevents Congress
from passing any law abridging the freedom of
speech or of the press.

X This rule has been held not to extend to

the queen consort.
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these libels is the breach of the public peace, by stirring up the objects of

them to revenge, and perhaps to bloodshed. The communication of a

libel to any one person is a publication in the eye of the law {t) : and
therefore the sending an abusive letter to a man is as much a libel as if it

were openly printed, for it equally tends to a breach of the peace (w).

For the same reason it is immaterial with respect to the essence of a libel,

whether the matter of it be true or false (v) ; since the provocation, and not

the falsity, is the thing to be punished criminally : though, doubtless, the

falsehood of it may aggravate its guilt, and enhance its punishment.

In a civil action, we may remember, a libel must appear to be false, as

well as scandalous {w) ; for, if the charge be true, the plaintiff has received

no private injury, and has no ground to demand a compensation

[*151] for himself, whatever ^offence it may be against the public peace ;

and therefore, upon a civil action, the truth of the accusation may
be pleaded in bar of the suit. But, in a criminal prosecution, the tendency
which all libels have to create animosities, and to disturb the public peace,

is the whole that the law considers. And, therefore, in such prosecutions,

the only points to be inquired into are, first, the making or publishing of

the book or writing : and, secondly, whether the matter be criminal : and,

if both these points are against the defendant, the offence against the

public is complete. The punishment of such libellers, for either making,

repeating, printing, or publishing the libel, is fine, and such corporal pu-

nishment as the court in its discretion shall inflict ; regarding the quantity

of the offence, and the quality of the offender (x). By the law of the

twelve tables at Rome, libels, which affected the reputation of another,

were made a capital offence : but, before the reign of Augustus, the

punishment became corporal only (y). Under the emperor Valentinian {z)

it was again made capital, not only to write, but to publish, or even to

omit destroying them. Our law, in this and many other respects, corres-

ponds rather with the middle age of Roman jurisprudence, when liberty,

learning, and humanity, were in their full vigour, than with the cruel

edicts that were established in the dark and tyrannical ages of the ancient

decemviri, or the later emperors.

In this and the other instances which we have lately considered, where

(t) Moor, 813. (v) Moor, 627. 5 Rep. 125. 11 Mod. 99.

(u) 2 Brown, 151. 12 Rep. 35. Hob. 315. Poph. (w) See Book III. pag. 125.
139. 1 Hawk. P. C. 195, (x) 1 Hawk. P. C. 196.

(y) Quinetiam lex
Poenaque lata, malo quae nollet carmine guenquam
Describi: vertere modumformidine lustis.

—

Hor. ad Aue. 152.
{z) Cod. 9, 36.

regard to the merits of a cause before it is into consideration either by way of aggrava-
heard, is a contempt of the court, in which the tion or mitigation of the punishment. 3 T.
cause is pending ; and he committed \ipon a R. 432. And when Johnson the bookseller
summary motion only the parties who had ^yas brought up for judgment for having pub-
been guilty of such a publication. 2 Atk. 4:72. lished a seditious libel, the attorney-general
The reason must be much stronger for sup- produced an affidavit that the defendant after

pressing partial and premature publications his conyiction had published the same libel in
upon subjects, which may be tried by a jury. the Analytical Review. M. T. 1798.
The sale of the libel by a servant in a shop, An information or an indictment need not

is prima facie evidence of publication in a state that the libel is false, or that the offence
prosecution against the master, and is suffi- was committed by force and arms. 7 T. R. 4.

cient for conviction, unless contradicted by Hanging up, or burning, an effigy with in-

contrary evidence, shewing that he was not tent to expose some particular person to ridi-

privy, nor in any degree assenting to it. Ibid, cule and contempt, is an offence of the sam^
and 5 Burr. 2686. When a person is brought nature as a libel, and has frequently been pu«
to receive judgment for a lji)el, his conduct, nished with great but proper severity,
subsequent to his conviction, may be taken
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Masphcmous, immoral, treasonable, scliismatical, seditious, or scandalous

libels are punished by the English law, some with a greater, others with i

less degree of severity ; the liberty ofthr pr^.v.v, properly understood, is by no
means infringed or violated. The liberty of the press is indeed essential to

the nature of a free state ; but this consists in laying no previous

restraints upon publications, and •not in freedom from censure for [•152]
criminal matter when published. Every freeman has an undoul)t-

ed right to lay what sentiments he pleases before the public : to forbid this,

is to destroy the freedom of the press : but if ho publishes what is im-
proper, mischievous, or illegal, he must take the consequence of his own
temerity. To subject the press to the restrictive power of a licenser, as

was formerly done, both before and since the revolution (a), is to subject all

freedom of sentiment to the prejudices of one man, and make him the ar-

bitrary and infallible judge of all controverted points in learning, religion,

and government. But to punish (as the law does at present) any dange-

rous or offensive writings, Avhich, when published, shall on a fair and im-

partial trial be adjudged of a pernicious tendency, is necessary for the pre-

servation of peace and good order, of government and religion, the only
solid foundations of civil liberty. Thus the will of individuals is still left

free ; the abuse only of that free-will is the object of legal punishment.
Neither is any restraint hereby laid upon freedom of thought or enquiry :

liberty of private sentiment is still left ; the disseminating, or making public,

of bad sentiments, destructive of the ends of society, is the crime
which society corrects. A man (says a *line writer on this sub- [*153]
ject) may be allowed to keep poisons in his closet, but not pub-

licly vend them as cordials. And to this we may add, that the only plau-

sible argument heretofore used for the restraining the just freedom of the

press, " that it was necessary to prevent the daily abuse of it," will entire-

ly lose its force, when it is shewn (by a seasonable exertion of the laws)
that the press cannot be abused to any bad purpose, without incurring a
suitable punishment : whereas it never can be used to any good one, when
under the control of an inspector. So true it will be found, that to cen-

sure the licentiousness, is to maintain the liberty of the press.

(a) The art of printings, soon after its introduc-
tion, was looked upon (as well in England as in
other countries) as merely a matter of state, and
subject to the coercion of the crown. It was there-
fore regulated with us by the Iting's proclamations,
prohibitions, charters of privileges and of licence,
and finally by the decrees of the court of star-
chamber ; wliich limited the number of printers,
and of presses which each should employ, and pro-
hibited new publications, unless previously approv-
ed by proj)or licensers. On the demolition of
this odiod.s jurisdiction in 1641, the long parlia-
ment of Charlrs I. after their rupture with that
pnnro. assiiniod the same powers as the star-
chamber exercised with respect to the licensing
of ixwks i and iu 1643, 1647, 1649, and 1652, (Sco-

bell, i. 44. 134. ii. 88. 930.) issued their ordinances
for that purpose, founded principally on the star-
chamber decree of 1637. In 1663 was passed the
statute 13 <fc 14 Car. II. c. 33, which (with some
few alterations) was copied from tlie parliamenta-
ry ordinances. This act expired in 1679, but was
revived by statute 1 Jac. II. c. 17, and continued
till 1692. It was then continued for two years
longer by statute 4 W. <fe M. c 24, but though
frequent attempts were made by the go'/emment
to revive it, in the subsequent part of the reign
(Com. Joum. 11 Feb. 1694. 26 Nov. 1695. 22 Oct.
1696. 9 Feb. 1697. 31 Jan. 1698.) yet the parlia-

ment resisted it so strongly that it finally expired,
and the press became properly free, in 1694 ; and
has ever since so continued.
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CHAPTER XII.

OF OFFENCES AGAINST PUBLIC TRADE.

Offences against public trade^ like those of the preceding classes, are
either felonious, or not felonious. Of the first sort are,

1. Owling, so called from its being usually carried on in the night, whiclr

is the offence of transporting wool or sheep out of this kingdom, to the detri-

ment of its staple manufacture. This was forbidden at common law («), and
more particularly by statute 11 Edw. III. c. 1. when tlire importance of

our woollen manufacture was first attended to ; and there are now many
later statutes relating to this offence, the most useful and principal of

which are those enacted in the reign of queen Elizabeth, and since. The
statute 8 Eliz. c- 3. makes the transportation of live sheep, or embarking'

thera on board any ship, for the first offence forfeiture of goods, and im-

prisonment for a year, and that at the end of the year the left hand shall be

cut off in some public market, and shall be there nailed up in the openest

place ; and the second offence is felony. The statutes 12 Car. IJ. c. 32.

7 & 8 W. III. c. 28. make the exportation of wool, sheep, or fuller's earth,

liable to pecuniary penalties, and the forfeiture of the interest of the ship

and cargo by the owners, if privy, and confiscation of goods, and three

years' imprisonment to the master and all the mariners. And the

[*155] statute 4 Geo. I.e. 11. (amended and farther enforced by 12 Geo. *IL
c. 21. and 19 Geo. II. c. 34) makes it transportation for seven

years, if the penalties be not paid (1), (2).

2. Smuggling, or the offence of importing goods without paying the

duties imposed thereon by the laws of the customs and excise, is an of-

fence generally connected and carried on hand in hand with the formerl

This is restrained by a great variety of statutes, which inflict pecuniary

penalties and seizure of the goods for clandestine smuggling ; and affix

the guilt of felony, with transportation for seven years, upon more open,

daring, and avowed practices : but the last of them, 19 Geo. II. c. 34. is

for the purpose instar omnium ; for it makes all forcible acts of smuggling,

carried on in defiance of the laws, or even in disguise to evade them, felony

without benefit of clergy : enacting, that if three or more persons shall

assemble, with fire-arms or other offensive weapons, to assist in the illegal

exportation or importation of goods, or in rescuing the same after seizure,

or in rescuing offenders in custody for such offences ; or shall pass with

such goods in disguise ; or shall wound, shoot at, or assault any officers of

(a) Mir. c. 1, ^ 3.

(1) By the constitution of the U. S. no tax clay, and tobacco-pipe clay, may be carried

or duty can be laid by Congress on articles ex- coastwise, under certain restrictions contain-
ported from any State. Art. 1. sect. 9.

(J
5. ed in 32 Geo. III. c. 50, upon goods prohibited

(2) By 5 Geo. IV. c. 47, () 2, all Acts and to be exported.
parts of Acts prohibiting the exportation of By 4 Geo. IV. c. 69, ^ 24, all prohibitions

wool are repealed, and persons are now at full against the exportation of tobacco-pipe clay

liberty to export this commodity, upon paying are removed, and the same is thereby declared

a certain duty. free.

By 57 Geo. III. c. 88, fuller's earth, fulling
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the revenue when in the execution of their duty ; such persons shall bo
felons without the benefit of clergy. As to that branch of the statute,

which rrcjuircd any person, charged upon oath as a smuggler, under pain
o{ death, to surrender himself upon proclamation, it seems to be expired

;

as the subsequent statutes (/»), which continue the original act to the pre-
sent time, do in terms continue only so much of the said act as relates to
the punishment of the offenders, and not to the extraordinary method of ap-
prehending or causing them to surrender : and for offences of this positive
species, where punishment (though necessary) is rendered so by the laws
themselves, which by imposing high duties on commodities increase the
temptation to evade them, we cannot surely be too cautious in inflicting the
penalty of death (c) (3), (4).

*3. Another offence against public trade is fraudulent bank- [•ISG]
ruptcy; which was sufficiently spoken of in a former volume {d)

;

I shall therefore now barely mention the several species of fraud taken
notice of by the statute law ; viz. the banknipt's neglect of surrendering
himself to his creditors ; his nonconformity to the directions of the several
statutes

; his concealing or embezzling his effects to the value of 20/. ;

and his withholding any books or writings with intent to defraud his
creditors : all which the policy of our commercial country has made felony
without benefit of clergy (e) (5). And indeed it is allowed by such as are
the most averse to the infliction of capital punishment, that the offence of
fraudulent bankruptcy, being an atrocious species of the crimen falsi^
ought to be put upon a level with those of forgery and falsifying the
coin (/). And, even without actual fraud, if the bankrupt cannot make
it appear that he is disabled from paying his debts by some casual loss,

he shall by the statute 21 Jac. I. c. 19. be set on the pillory for two
hours, with one of his ears nailed to the same, and cut off (6). To this

head we may also subjoin, that by statute 32 Geo. II. c. 28. it is felony,

punishable by transportation for seven years, if a prisoner, charged in ex-
ecution for any debt under 100/., neglects or refuses on demand to discover
and deliver up his effects for the benefit of iiis creditors (7), (8). And these
are the only felonious offences against public trade ; the residue being
mere misdemeanors : as,

{b) Stat. 26 Geo. I. c. 32. 32 Geo. II. c. 18. 4
Geo. III. c. 12.

(c) See book I. pag. 317. Beccar. c. S3.

id) See book II. pag. 481, 482.

(c) Stat. 5 Geo. II. c. 30.

(/) Beccar. ch. 34.

(3) By the 6 Geo. IV. c. 108. after reciting effects ; or declining to deliver up his goods,
the customs repeal act, the 6 Geo. IV. c. 105, books, and writings ; or concealing or enibez-
all the law s relat ive to the prevention of smug- zling any part of his effects, to the value of 10/.,

gling are consolidated ; but the provisions of with intent to defraud his creditors, shall bo
the act are so nutncrous that they cannot be guilty of felony, and be liable to transporta-
comprised within the limit of a note. tion for life, or not less than seven years, or

(4) See Story's laws, 1926, and other acts to imprisonment for any term not exceeding
there roferr<Hi to, as to the law of the U. S. seven years, as the court before whom he is

(5) By 6 Geo. IV. c. 16, all laws relating to convicted may adjudge.

banknipts are repealed, and all former provi- (6) The punishment of pillory is, by the

•iona arc reduced into this one Act. The dif- 56 Geo. III. c. 138, now abolished, except in
ferent frauds taken notice of do not materially perjury and subornation thereof.

vary from those mentioned in the text. By ^ (7) By the 33 Geo. III. c. 5. the debt is en-

99 it is enacted, thai the bankrupt or other per- largcd to 300/.

son swearing falsely before the commissioners (8) There is at present no general bankrupt
shall be guilty of perjury, and suffer the pains law m the U. S., although Congress has power
and penalties in force again*' ' * /^

. -^s one. In New-York, if an insolvent

By ^ 112, any bankrupt negh

'

il his estate, books, &c.'it is a misde-

der and submit himself to b« ur. (2 R. S.691, ^ 4 : p. 23, ^35 : & p.

refusing to make discovery of lus uaUUi and 35, 4 3.)

Vol. II. 64
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4. Usury, which is an unlawful contract upon the loan of money^ i&

receive the same again with exorbitant increase. Of this also we had oc-

casion to discourse at large in a former volume (g). We there observedi

that by statute 37 Hen. VIII. c. 9. the rate of interest was fixed at 101. per

cent, per annum, which the statute 13 Eliz. c. 8. confirms : and ordains that

all brokers shall be guilty of a praemunire that transact any contracts for

more, and the securities themselves shall be void. The statute 21 Jac.L
c. 17. reduced interest to eight ;3cr cent. ; and, it having been lowered in

1650, during the usurpation, to six per cent., the same reduction was re-

enacted after the restoration by statute 12 Car. II. c. 13 ; and lastly, the

statute 12 Ann. st. 2. c. 16. has reduced it to five per cent. Wherefore not

only all contracts for taking more are in themselves totally void,

[*157] but also the lender shall forfeit treble the *money borrowed (9).

Also, if any scrivener or broker takes more than five shillings per

cent, procuration-money, or more than twelvepence for making a bond, he

shall forfeit 20Z. with costs, and shall suffer imprisonment for half a year.

And by statute 17 Geo. III. c. 26. to take more than ten shillings jser cent.

for procuring any money to be advanced on any life-annuity, is made an

indictable misdemesnor, and punishable with fine and imprisonment : as is

also the offence of procuring or soliciting any infant to grant any life-an-

nuity ; or to promise, or otherwise engage, to ratify it when he comes of

age (10), (11).

5. Cheating is another offence, more immediately against public trade ;

as that cannot be carried on without a punctilious regard to common
honesty, and faith between man and man. Hither therefore may be re-

ferred that prodigious multitude of statutes, which are made to restrain and
punish deceits in particular trades, and which are enumerated by Hawkins
and Burn, but are chiefly of use among the traders themselves. The of-

fence also of breaking the assise of bread, or the rules laid doAvn by the law,

and particularly by the statutes 31 Geo. II. c. 29, 3 Geo. HI. c. 11, and
13 Geo. HI. c. 62, for ascertaining its price in every given quantity, is

reducible to this head of cheating ; as is likewise in a peculiar manner
the offence of selling hy false weights and measures ; the standard of which
fell under our consideration in a former volume (A) (12). The punishment
of bakers breaking the assise, was anciently to stand in the pillory, by
statute 51 Hen. HI. st. 6. and for brewers (by the same act) to stand ia

(i) See Book II. pag. 455, 4-c. {Ti) See Book I. pag. 274:

(9) One half of the penalty is given by the an indictable offence, see 2 Burr. 799. 4 T. R,
statute to the prosecutor, the other half to the 205. 8 East, 41. 1 Chit. Crim. Law. 549.

king.—It is remarkable that such was the pre- (10) This act is repealed as to annuities

judice in ancient times against lending money granted since the 14 July, 1813, by the 53
upon interest, that the first statute, the 37 Geo. III. c. 141, but similar provisions are re-

Hen. VIII. c. 9. by which it was legalized, enacted.

was afterwards repealed by 5 «& 6 Edw. VI. (11) Interest in New-York is 7 per c«nt.,

c. 20. by which all interest was prohibited, the and the taking of more destroys the liability

money lent and the interest was forfeited, of the borrower for any part of the debt. (1 R.
and the offender was subject to fine and im- S. 772.) One half per cent, is allowed as a
prisonment.—We have before observed, that compensation to brokers. Id. 709.

the policy of limiting the rate of interest upon (12) The principal act now in force, relative

a contract for the loan of money is denied in to the different weights and measures, is the

modem times, but Cato was of a different opi- 5 Geo. IV. c. 76. (continued and amended by
nion. Cum ille, mii qtKBsierat, dixisset, Quid 6 Geo. IV. c. 12.) I^The 35 Geo. III. c. 102.

foenerari ? Turn Cato, Quid hominem, inquit, 37 Geo. III. c. 143. and 55 Geo. III. c. 43. re-

occidere ? Cic. Off. late to the examination of weights and mea-
We have already considered what will con- sures. See 5 Burn, 24 ed. tit. Weights and

stitute u^ury, ante, 2 book 403. That usury is MeasKres.
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the tumbrel or dungcart (») : which, as wo learn from domesday book,

was the punishmont for knavish brewers in the city of Chester so early as

the reign of Edward the Confessor. " Malum cerevisiam faciens, in cathc'

dra poncbatur stercoris {j)V Hut now the general punishment for

all frands *of this kind, if indicted (as they may be) at common [•ISS]
law, is by fine and imprisonment : though the easier and more
usual way is by levying on a summary conviction, by distress and sale,

the forfeitures imposed by the several acts of parliament. Lastly, any
deceitful practice, in cozening another by artful means, whether in matters
of trade or otherwise, as by playing with false dice, or the like, is punish-

able with fine, imprisonment, and pillory (A) (13). And by the statutes

33 Hen. VIIL c. 1. and 30 Geo. H. c. 24. if any man defrauds another of

any valuable chattels by colour of any false token, counterfeit letter, or

false pretence, or pawns or disposes of another's goods without the consent

of the owner, he shall suffer such punishment by imprisonment, fine, pil-

lor}% transportation, whipping, or other corporal pain, as the court shall

direct (14), (15), (16).

(t) 3 Inst. 219.

(j) Seld. tit. of hon. b. 2, c. 5, « 3.

Ot) 1 nawk. P. C. 188.

(13) Pillory is now abolished by the 56 Geo.
III. c. 133. See in general, 3 Chit. Crim.
Law, 994, C95. The cases in which fraud is

indietable at common law, seem confined to

the use of false weights and measures, the
Belling of goods with counterfeit marks, play-

ing with fabe dice, and frauds affecting the
course of justice, aiid immediately injuring
ihe interests of the public or crown : and it is

settled that no mere fraud, not amounting to

felony, is an indictable offence at common law,
unless it affects the public. 2 Burr. 1125. *

1

Bla. Rep. 273. S. C.

(14) Pillory is now abolished by the 56 Geo.
III. c. 138. The general pawn-brokers' act,

39 & 40 Geo. III. c. 99. virtually repeals the
30 Geo. II. c. 24. as to the pawning of an-

other's goods without the consent of the own-
er, and the offence is thereby punishable by
penalties.

The provisions of Hen. VIII. «Sc Geo. II.

are extended by the 52 Geo. III. c. 64. to ob-

taining bonds, bills of exchange, bank notes,

.sccdrities, or orders for the payment of money,
or the transfer of goods, or any valuable thing
v^hiitover. By the 3 Geo. IV. c. 14. the of-

!' I'i' r may be sentenced to hard labour. See
;is i<j this offence, 3 Chit. Crim. Law, 996, &c.
These acts extend to every description of

false pretences by which goods may be ob-
tained with intent to defraud, 3 T. R. 103.

(15) Now, by 7 and 8 Geo. IV. c. 29. ^ 53.

reciting, " that a failure of justice frequently
arisen from the subtle distinction between lar-

ceny and fraud," it is, " for remedy thereof,"

i-nacted, " that if any person shall, by any
false pretence, obtain from any other person
any chattel, money, or other valuable security,

with intent to cheat or defraud any person of
the same, every suc"h offender shall l>e guilty

of a misdemeanor, and, being convicted there-

of, shall be liable, at the discretion of the
court, to be transported for seven years, or to

suffer fine or imprisonment, or both, as tho
court shall award ;

provided, that if upon the

trial of any person indicted for such misde-
meanor, it shall be proved that he obtained
the property in question in any such manner
as to amount in law to larceny, he shall not,

by reason thereof, be entitled to be acquitted

of such misdemeanor ; and no such indictment
shall be removable by certiorari ; and no per-

son tried for such misdemeanor shall be liable

to be afterwards prosecuted for larceny upon
the same facts." In an indictment under this

statute, according to the rules of construction

applicable to former statutes on this subject,

which seem equally applicable to this, the pre-

tences must bo set forth, and must be nega-
tived by special averments. 3 T. R. 581 ; 2
M. and S. 379. The whole of the pretence
charged, need not, however, be proved

; proof
of part of the pretence, and that the property
was obtained thereby, is sufficient. Rex v.

Hill, R. and R. C. C. 190. Obtaining goods
by fraudulently giving in payment a check
upon a banker with whom the party keeps no
cash, and which he knows will not be paid,

has been held an indictable offence, and would,
it seems, be such within this statute. Rex v.

Jackson, 3 Camp. 370. The language oC the

30 Geo. II. c. 24, made the offence of obtain-

ing money upon false pretences consist in

the actually obtaining the money, and not in

using a false pretence for the purpose of ob-

taining the money ; it has *becn held, there-

fore, that, in an indictment on that statute, tho

venue must be laid in the county where the

false pretence is used. Rex v. Buttery, cited

in Pearson v. M'Gowran, 5 D. and R. 616 ; 3
B. and C. 700, per Abbott, C. J. Where the

fraud practised is properly the ground for a
civil action, an indictment for obtaining mo-
ney by false pretences cannot be supported.

Rex V Codrington, 1 C. and P. 661. See
further upon this subject, 2 Ea.st, P. C. 673,

818, 819, 829, 830 ; 6 T. R. 565 ; R. and R. C.

C. 81, 127, 317, 504.

(16) In New-York the 2 R. S. 677, ^ 53, is

as full as the 7 & 8 Geo. IV. c. 589, ^ 53, quoted
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6. The offence oiforestalling (17) the market is also an offence against

public trade. This, which (as well as the two following) is also an offence

at common law (/), was described by statute 5 & 6 Edw. VI. c. 14. to be
the buying or contracting for any merchandise or victual coming in the way
to market ; or dissuading persons from bringing their goods or provisions

there ; or persuading them to enhance the price, when there : any of

which practices make the market dearer to the fair trader.

7. Regrating was described by the same statute to be the buying of

corn, or other dead victual, in any market, and selling it again in the same
market, or within four miles of the place. For this also enhances the

price of the provisions, as every successive seller must have a successive

profit.

8. Engrossing was also described to be the getting into one's possession,

or buying up, large quantities of corn, or other dead victuals, with intent

to sell them again. This must of course be injurious to the public, by put-

ting it in the power of one or two rich men to raise the price of provi-

sions at their own discretion (18). And so the total engrossing of any

(l) 1 Hawk. P. C. 234.

in Mr. Ryland's note, and the punishment
may be three years' imprisonment and a fine

of three times the value of the property taken :

if the false token were a note of a pretended
bank, the punishment may be seven years' im-
prisonment.
To personate another, and in that character

to marry another, or to become bail or confess
a judgment, or to acknowledge an instrument
that may be recorded, or to do any act in a cause
whereby the person personated may sustain
loss, may bo punished by imprisonment for 10
years. By personating another to receive pro-

perty intended for that other, is punishable in
the same manner as stealing such property.

The producing of a pretended child of another,
so as to deprive another of a distributive share
of personal estate, or of an inheritance, is pu-
nishable with 10 years' imprisonment. Any
one receiving an infant under six years, and
substituting another to its parent or guardian,
may be imprisoned for seven years. (2 R. S.
676, 677.)

(17) In New-York there is no act of the

legislature against this or any of the other
offences afterwards mentioned in this chapter
if done without any combination : perhaps a
conspiracy to commit these acts might come
within the Gth class of conspiracies mentioned
in 2 R. S. 691 -. (see note 31. p. 137, ante,) as
they might be deemed injurious to trade and
pommerce. The common law may still pre-
vail ; and there are in some cities and villages
local prohibitions of such acts.

(18) By the 31 Geo. III. c. 30, corn may be
bought for the purpose of storing in granaries
jind reselling it.

The modem law on this subject is well dis-
cussed in 1 East, 143 ;

(and see 2 Chit. Crim.
Law, 527, &c.) In that case it was decided
that spreading rumours with intent to raise
the price of a particular species of aliment, en-
deavouring to enhance its price by persuad-
ing others to abstain from bringing it to mar-
l^et, and engrossing large quantities in or-

der to resell them at the exorbitant prices oc-

casioned by his own artifices, are offences in-

dictable at common law, and subject the party
so acting to fine and imprisonment at the dis-

cretion of the court in which he is convicted.

It was also held, that hops, though not used
immediately for food, fall within this rule.

But, at the present day, it'Avould probably be
holdeif that no offence is committed unless

there is an intent to raise the price of provi-

sions by the conduct of the party. For the

mere transfer of a purchase in the market
where it is made, the buying articles before

they arrive at a public market, or the purchas-

ing a large quantity of a particular article, ca»
scarcely be regarded as in themselves neces-

sarily injurious to the community, and as such,

indictable offences ; a party buying and sell-

ing again, does not necessarily increase the

price of the commodity to the consumer, for

the division of labour or occupations will in

general occasion the commodity to be sold

cheaper to the consumer, see Smith's Wealth
of Na. vol. ii. 309, and index, title " Labour ;"

and many cases may occur in which a most
laudable motive may exist for buying up large

quantities of the same commodity. See the
arguments, &c. in 14 East, 406. 15 East,

511. Indeed, in the case of the King v. Rus-
by, on the indictment being argued, the coujt

were equally divided on the question, whether
regrating is an indictable offence at common
law, and though the defendant was convicted,

no judgment was ever passed upon him. MSS.
" Raising and spreading a story that wool
would not be suffered to be exported in such a
year, probably by some stock-jobbers in those

times, whereby the value of wool was beaten

down, though it did not appear the defendants

reaped any particular advantage by the deceit,

was, on account of its being an injury to trade,

punished by indictment; and a confederacy

without a further act done to impoverish the

farmers of excise, and lessen the duty, has

been held an offence punishable by informa.-^
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other commodity, with intent to sell it at an unreasonable •price, [•ISQ]
is an oflenco iiidictablo and fmeable at the common law (m).

And the general penalty for these three offences by the common law (for

all the statutes concerning them were repealed by 12 Geo. III. c. 71.) is,

as in other minute misdemesnors, discretionary fine and imprisonment (n).

Among the Romans these offences and other mal-praclices to raise the
price of provisions, were punished by a pecuniary mulct. " Poena viginti
aureorum statuitur adversus cum, qui contra annonamfecerit,societatemve caic'

rit quo annona carior Jiat {a)."

9. Monopolies are much the same offence in other branches of trade,

that engrossing is in provisions : being a licence or privilege allowed by
the king for the sole buying and selling, making, working, or using of any
thing whatsoever ; whereby the subject in general is restrained from that

liberty of manufacturing or tracing which he had before (p). These had
been carried to an enormous height during the reign of queen Elizabeth

;

and were heavily complained of by sir Edward Coke (q), in the beginning
of the reign of king James the First : but were in great measure reme-
died by statute 21 Jac. I. c. 3. which declares such monopolies to be con-
trary to law and void (except as to patents, not exceeding the grant of
fourteen years, to the authors of new inventions ; and except also patents

concerning printing, saltpetre, gunpowder, great ordnance, and shot) ; and
monopolists are punished with the forfeiture of treble damages and dou-
ble costs, to those whom thoy attempt to disturb ; and if they procure any
action, brought against them for these damages, to be stayed by any extra-

judicial order, other than of the court wherein it is brought, they incur the

penalties of praemunire. Combinations also among victuallers or artificers,

to raise the price of provisions, or any commodities, or the rate of la-

bour (19), are in many cases severely punished by particular statutes ;

and in general by statute 2 & 3 Edw. VI. c. 15. with the forfeiture of 10/.

or twenty days' imprisonment, with an allowance of only bread and wa-
ter for the first offence ; 20/. or the pillory, for the second ; and
*40/. for the third, or else the pillory, loss of one ear, and perpetual [*160]
infamy. In the same manner, by a constitution of the emperor
Zeno (r), all monopolies and combinations to keep up the price of merchan-

(m) Cro. Car. 232.
(n) 1 Hawk. P. C. 235.
(o) Fy. 48. 12. 2.

(p) 1 Hawk. P. C. 231.

(q) 3 Inst. 81.

(r) Cod. 4. 59. 1.

tion." Opinion of Mr. West, 2 Chalmers,
247, &c. It is an indictable offence, to con-
spire on a particular day by false rumours to
raise the price of public government funds,
with intent to injure the subjects who should
purchaae on that day ; and that the indictment
was well enough, without specifying the par-
ticular persons who purchri<;cd, as the persons
intend' : at the public go-
vcrniii !ij mi^ht mean
either* ... . ! . ...is, which, since
the union, were each a part of the funds of the
United Kingdom. 3M. 6cS. 67.

(19) By the 6 Geo. IV. c. 129, ^ 1, all acU
relatire to combinations of workmen, or mas-
ters, as to wages, time of working, quantity
of work, &c. are repealed. By ^ 2, persons
compelling journeymen to leave their employ-
ment, or to return work unfinished, preventing

them from hiring themselves, compelling them
to belong to clubs, &c. or to pay nnes, or forc-

ing manufacturers to alter their mode of car-

rying on their business, are punishable with
imprisonment, with or without hard labour, for

three months. The remaining clauses provide
for the mode of conviction of offenders before

justices of the peace. For the form and re-

auisites of convictions for these offences un-
er former Acts of Parliament, see R«x v.

Nield, 6 East, 417; Rex v. Ridgway, 1 D.
and R. 123. 5 B. and A. 527 ; Paley on Con-
victions, 2d Ed. by Dowling, 99 et seq. By 9
Geo. IV. c. 31, ^ 25, a-ssauTts in pursuance of
any conspiracy to raise the rate of wages, and
() 26, assaults upon certain workmen, to pre-

vent them from working at their trades, are

punishable with imprisonment and hard labour.
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di-se, provisions, or workmanship, were prohibited on pain of forfeiture of

goods and perpetual banishment.

10. To exercise a trade in any town, without having previously served
as an apprentice for seven years (s), is looked upon to be detrimental to

public trade, upon the supposed want of sufficient skill in the trader : and
therefore is punished by statute 5 Eliz. c. 4. with the forfeiture of forty

shillijigs by the month (20).

11. Lastly, to prevent the destruction of our home manufactures by
transporting and seducing our artists to settle abroad, it is provided by statute

5 Geo. L c. 27. that such as so entice or seduce them shall be fined 100/.

and be imprisoned three months : and for the second offence shall be fined

at discretion, and he imprisoned a year : and the artificers, so going into

foreign countries, and not returning within six months after warning given
them by the British ambassador where they reside, shall be deemed aliens,

and forfeit all their land and goods, and shall be incapable of any legacy or

gift. By statute 23 Geo. II. c. 13. the seducers incur, for the first offence,

a forfeiture of 500/. for each artificer contracted with to be sent abroad, and
imprisonment for twelve months ; and for the second, 1000/. and are liable

to two years' imprisonment : and by the same statute, connected with 14
Geo. III. c. 71. if any person exports any tools or utensils used in the silk,

linen, cotton, or woollen manufactures (excepting woolcards to North Ame-
rica) (t), he forfeits the same and 200/., and the captain of the ship (having
knowledge thereof) 100/. ; and if any captain of a king's ship, or officer

of the customs, knowingly suffers such exportation, he forfeits 100/. and
his employment ; and is for ever made incapable of bearing any public of-

fice : and every person collecting such tools or utensils, in order to export
the same, shall, on conviction at the assises, forfeit such tools and also

200/. (21).

CHAPTER XIII.

OF OFFENCES AGAINST THE PUBLIC HEALTH, AND
THE PUBLIC POLICE OR OECONOMY.

The fourth species of offences, more especially affecting the common-
wealth, are such as are against the public health of the nation ; a concern
of the highest importance, and for the preservation of which there are in

many countries special magistrates or curators appointed.

1. The first of these oflences is a felony; but,, by the blessing of Provi-

(s) See Book. I. pag, 427. {t) Stat. 15 Geo. III. c. 5.

(20) The 54 Geo. III. c. 96, ^ 1, repeals so vides, that the customs of London concerning
much of the 5 Eliz. c. 4, as provides that per- apprentices are not to be affected. For the
sons shall not exercise any art or manual oc- decisions upon the 5 Eliz. c. 4, respecting the
cupation, except they had served an appren- exercising of trades by unqualified persons,
ticeship of seven years. (} 2 renders valid see 3 Harrison's Digest, 518, title Trade.
certain indentures of apprenticeship vv^hich (21) All the statutes prohibiting artificers
would have been void by certain provisions in from going abroad are repealed by 5 Geo. IV,
the old Act, and repeals the part of the Act c. 97; so that artists may now settle in fo-

containing such provisions. ^ 3 provides that reign parts without any restrictions or liabili-

justices may determine complaints respecting ties,
apprenticeships as heretofore. And ^ 4 pro-
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(loncc for more than a century past, incapable of being committed in this

nation. For by statute 1 Jac. I. c. 31. it is enacted, that if any person in-

fected with the plague, or dwelling in any infected house, bo commamled
by the mayor or constable, or other head ofhcer of this town or vill, to keep
his house, and shall venture to disobey it, he may be enforced, by the
watchmen appointed on such melancholy occasions, to obey such necessary
command .- and, if any hurt ensue by such enforcement, the watchmen are
thereby indemnified. And farther, if such person so commanded to confine

himself goes abroad, and converses in company, if he has no plague sore

upon him, he shall be punished as a vagabond by whipping, and be bound
to his good behaviour ; but, if he has any infectious sore upon him, un-
cured, he then shall be guilty of felony. By the statute 26 Geo.
II. c. 26. (explained and amended by 29 Geo. II. c. 8.) the *me- [*162}
thod of performing quarantine, or forty days' probation, by ships

coming from infected countries, is put in a much more regular and efTec-

tual order than formerly, and masters of ships coming from infected places
and disobeying the directions there given, or having the plague on board
and concealing it, are guilty of felony without benefit of clergy. The
same penalty also attends persons escaping from the lazarets, or places
wherein quarantine is to be performed ; and officers and watchmen neg-
lecting their duty ; and persons conveying goods or letters from ships
performing quarantine (1), (2).

2. A second, but much inferior species of offence against public health
is the selling o{ unwholesome provisions (3). To prevent which the statute

51 Hen. III. st. 6. and the ordinance for bakers, c. 7. prohibit the sale of
corrupted wine, contagious or unwholesome flesh, or flesh that is bought of
a Jew ; under pain of amercement for the first offence, pillory for the se-

cond, fine and imprisonment for the third, and abjuration of the town
for the fourth. And by the statute 12 Car. II. c. 25. ^11. any brewing or
adulteration of wine is punished with the forfeiture of 100/. if done by the
wholesale merchant ; and 40/. if done by the vintner or retail trader (4).

These are all the offences which may properly be said to respect the pub-
lic health.

V. The last species of offences which especially afTect the common-
wealth, are those against the public police or oeconomy. By the public
police and oeconomy I mean the due regulation and domestic order of the
kingdom ; whereby the individuals of the state, like members of a well-

(1) By the 6 Geo. IV. c. 78. all the prior vice, to render him criminally liable. 2 East, P.
statutes relative to the quarantine laws are re- C. 822. 6 East, 133 to 141. If a baker direct
{joalcd, and other provisions are made, similar his servant to make bread containing a specific
in their nature to the former : see the prior quantity of alum, which, when mixed with the
statutes and decisions thereon, Bum J. 24 ed. other ingredients is innoxious, but in the exe-
tit. Plague

; 2 Chit. Crim. Law, 551 ; and 2 cation of these orders, the agent mixes up the
Chit. Commercial L. 62 to 87. drug in so unskilful a ^ay that the bread be-

lt IS a misdemeanor at common law to ex- comes unwholesome, the master will be liable
pose a person labouring under an infectious to be indicted. 3 M. & S. 10. 4 Camp. 10.
disorder, as the small pox, in the streets or But an indictment will not lie against a miller
other public places. 4 M. & S. 73. 272. An for receiving good barley to grind at his mill,
indictment lies for lodging poor persons in an and delivering a mixture of oat and barley
unhealthy place. Cald. 432. which is musty and unwholesome. 4 M. &

(2) As to quarantines in New-York, sec 1 S. 214.
R. S. 425, &c. (4) And by the 1 Wm. & M. st. 1. c. 34. s.

(3) It 18 a misdemeanor at common law to 20. any person selling wine, corrupting or
give any person injurious foofi to eat, whether adulterating it, or selling it so adulterated,
the offender be cxcitpd by malice, or a desire of shall forfeit .300/., half to the king, and half to
gain; noris itneres.sary he should be apublic the informer, and shall be impri.soned thre«
contractor, or the injury done to the pubbc *er- months.
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governed family, are bound to conform their general behaviour to the rulea^

of propriety, good neighbourhood, and good manners ; and to be decent,

industrious, and inoffensive in their respective stations. Thi.s head of of-

fences must therefore be very miscellaneous, as it comprises all such crimes

as especially affect public society, and are not comprehended under any of

the four preceding species. These amount, some of them to felony, and
others to misdemesnors only. Among the former are,

[*163] *1. The offence of clandestine marriages : for by the statute 26
Geo. II. c. 33. 1. To solemnize marriage in any other place be-

sides a church, or public chapel wherein banns have been usually pub-

lished, except by licence from the archbishop of Canterbury ;—and, 2. To
solemnize marriage in such church or chapel without due publication of

banns, or licence obtained from a proper authority ;—do both of them not

only render the marriage void, but subject the person solemnizing it to

felony, punished by transportation for fourteen years : as, by three former

statutes (a), he and his assistants were subject to a pecuniary forfeiture of

100/. 3. To make a false entry in a marriage register ; to alter it when
made ; to forge, or counterfeit such entry, or a marriage licence : to cause

or procure, or act or assist in such forgery ; to utter the same as true,

knowing it to be counterfeit ; or to destroy or procure the destruction of

any register, in order to vacate any marriage, or subject any person to the

penalties of this act ; all these offences, knowingly and wilfully committed,

subject the party to the guilt of felony without benefit of clergy (5), (6).

2. Another felonious offence, with regard to this holy estate ofmatrimony,

is what some have corruptly called higamy, which properly signifies being

twice married ; but is more justly denominated polygamy^ or having a plu-

rality of wives at once (5). Such second marriage, living the for-

[*164] mer husband or wife, is simply void, and a mere nullity, by the *ec-

clesiastical law of England : and yet the legislature has thought

it just to make it felony, by reason of its being so great a violation of the

(a) 6 & 7 W. III. c. 6. 7 «fc 8 W. III. c. 35. 10
Ann. c. 19, « 176.

(6) 3 Inst. 83. Bigamy, according to the canon-
ists, consisted in marrying two virgins successive-
ly, one after the death of the other, or once mar-
rying a widow. Such were esteemed incapable of
orders, &c. ; and by a canon of the council of Ly-
ons, A. D. 1274, held under pope Gregory X. were
omni privilegio clerieali nudati, et coercionifori se-

tularisaddicti. {& Decretal,!. 12.) This canon was
adopted and explained in England, by statute 4

Edw. I. St. 3, c. 5, and bigamy thereupon became
nouncommon counter-plea to the claim of the be-
nefit ofclergy. (M. 40 Edw. 111.42. M.llHen.IV.
11. 48. M. 13 Hen. IV. 6 Staundf. P. C. 134.) ,The
cognizance of the plea of bigamy was declared by
statute 18 Edw. III. st. 3, c. 2, to belong to the

court christian, like that of bastardy. But by stat.

1 Edw. VI. c. 12, () 16, bisamy was declared to be
no longer an impediment to the claim of clergy.

See Dal. 21. Dyer, 201.

(5) This act is now repealed by the 4 Geo.
IV. c. 76. and clergy is restored.

By the 21st section of the 4 Geo. IV. c. 76.

it is felony, with transportation for life, to so-

lemnize matrimony in any other place than in

a church or chapel, wherein banns may be
lawfully published, or at any other time than
between eight and twelve in the morning, ex-

cept by special licence from the archbishop of
Canterbury ; or to solemnize it without due
publication of banns unless by licence, or to

solemnize it according to the rites of the

church of England, falsely pretending to be
in holy orders ; but the prosecution must take

place in three months.
By the 28th section of the same act it is fe-

lony, punishable with transportation for life, to

insert in the registry book any false entry of

any thing relating to any marriage, or to make,

alter, forge, or counterfeit any such entry, or

to make, alter, forge, or counterfeit any licence

of marriage, or to utter or publish, as true, any
such false, &c. register as aforesaid, or a copy
thereof, or any such false, &c. licence ; or to

destroy any such register book of marriages,

or any part thereof, with intent to avoid any
marriage, or to subject any person to any of

the penalties of that act. But this act does
not extend to marriages of Quakers or Jews.

Independently of this statute, these offences

were punishable at common law, and subjected

the offender to severe imprisonment and fine.

2 Sid. 71.

(6) There are no such laws in New-York,
marriage beijig left there as it was at common
law. See 2 R. S. 138 : & 3 id. App. p. lol.

see also ante, book I. p. 433, note 1. p. 436,

note 13.
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public oeconomy and decency of a woll-ordcred state. For polygamy can
lu'vor bo (Midiirod under any rational civil establishment, whatever specious

n^•l^^ons may be nrg^od for it by the eastern nations, the fallaciousness of

wliich has been fully proved by many sensible writers : but in northern

countries the very nature of the climate seems to reclaim against it ; it

ncncr bavin «r obtained in this part of the world, even from the time of our
<

'
iip ;:i :nu i stors, who, as Tacitus informs us (c), '''' pjopc soli harbarorum

.siny,:i,.s ,/ ,
m/ ilius coTitcnti suTit.''^ It is therefore punished by the laws both

of ancient and modern Sweden with death {d). And with us in England
it is enacted by statute 1 Jac. I. c. 11. that if any person, being married, do
afterwards marry again, the former husband or wife being alive, it is felony ;

but within the benefit of clergy. The first wife in this case shall not be
admitted as a witness against her husband, because she is the true wife

;

but the second may, for she is indeed no wife at all {e) ; and so vice versa,

of a second husband. This act makes an exception to five cases, in which
such second marriage, though in the three first it is void, is yet no felo-

ny (/)• 1- Where cither party hath been continually abroad for seven
years, whether the party in England hath notice of the other's being living

or no. 2. Where either of the parties hath been absent from the other

seven years within tliis kingdom, and the remaining party hath had no
knowledge of the other's being alive within that time. 3. Where there is

a divorce (or separation a mensa et thoro) by sentence in the ecclesiastical

court (7). 4. Where the first marriage is declared absolutely void by any
such sentence, and the parties loosed a vinculo. Or, 5. Where either of the

parties was under the age of consent at the time of the first marriage, for

in such case the first marriage was voidable by the disagreement of either

party, which the second marriage very clearly amounts to. But
*if at the age of consent the parties had agreed to the marriage, [*165]
which completes the contract, and is indeed the real marriage

;

and afterwards one of them should marry again ; I should apprehend that

such second marriage would be within the reason and penalties of the

act (8).

(c) de mor. Germ. 18. (c) 1 Hal. P. C. 693.
id) Stiernli. de jure Sueon. I. 3, c. 2. (/) 3 Inst. 89. Kel. 27. 1 Hal. P. C. 694.

(7) In New-York, 5 years' absence is a suf- years; and any such offence may be dealt
ficient excuse, but the divorce a mensa merely with, inquired of, tried, detennined, and pu-
i.s no excuse : and the party whose adultery nished in the county where the offender shall

rcn the cause of an absolute divorce can- be apprehended, or be in custody, as if the of-
-irry. In addition to the exciises men- fence had been actually committed in that

• 1 in the text, the gontence of a husband county : provided always, that nothing herein
or wife to imprisonment for life sanctions a contained shall extend to any second marriage,
new marriage by the other party. (2 R. S. contracted out of England by jiny other than
]'.>i ,\ -. ,v- (^7^ ^ y.) The punishment may a subject of his majesty, or to any person

tncnt for five years, (id. ^ 8.) marrying a second time, whose husband or
to, nofo fi, p. Ift.'?. -n-ifc shnll havn hern continTiallv absent from

(-)!• '•'"' IV- ' '^ '
'^^

' '
" " ' \carsthen

"That r. -iiv j, ; :i
'-. rn byswh

n" •my "^' r ;..; - . .
.1

,
' ; ^

: -i- shall ex-
' ' - I i .ir the second ttnd to any person who al the Uiue of such se-

'
:

' '
- 'fe in England cond marriage shall have been divorced from

der, and every the bond of the first marriage, or to any person
1 - '

' nt, or abetting such whose former marriatro shall have been declar*
' : : •

" "I fplony. and, being ed void by the sentence of any court of com-
convirtcd ti ' '' ' i be trans- petent jurisdiction."
ported beyo: of seven Three important improvements in the law
years, or to r without relating to bigamy are introduced by thia en-
hard laljoiir, ill the common guul, or House of actment. First, the offence is now punish-
Correction, for any term not cxcesding two able wherever committed ; formerly it wa» not

Vol. II. 65
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3. A third species of felony against the good order and oeconomy of the
kingdom, is by idle soldiers and mariners wandering about the realm, or
persons pretending so to be, and abusing the name of that honourable pro-
fession (g). Such a one not having a testimonial or pass from a justice of
the peace, limiting the time of his passage ; or exceeding the time limited
for fourteen days, unless he falls sick ; or forging such testimonial ; is by
statute 39 Eliz. c. 17. made guilty of felony without benefit of clergy.

This sanguinary law, though in practice deservedly antiquated, still re-

mains a disgrace to our statute-book : yet attended with this mitigation,

that the offender may be delivered, if any honest freeholder or other person
of substance will take him into his service, and he abides in the same for

one year ; unless licensed to depart by his employer, who in such case
shall forfeit ten pounds (9).

4, Outlandish persons calling themselves Egyptians^ or gypsies, are
another object of the severity of some of our unrepealed statutes. These
are a strange kind of commonwealth among themselves of wandering im-
postors and jugglers, who were first taken notice of in Germany about the
beginning of the fifteenth century, and have since spread themselves all

over Europe. Munster (A), who is followed and relied upon by Spelman {i)

and other writers, fixes the time of their first appearance to the year 1417 ;

under passports, real or pretended, from the emperor Sigismund, king of
Hungary. And pope Pius II. (who died a. d. 1464.) mentions them in

his history as thieves and vagabonds, then wandering with their families

over Europe under the name of Zigari ; and whom he supposes
[*166] to have migrated from the country of *Zigi, which nearly an-

swers to the modern Circassia. In the compass of a few years
they gained such a number of idle proselytes (who imitated their language
and complexion, and betook themselves to the same arts of chiromancy,
begging, and pilfering), that they became troublesome, and even formid-
able to most of the states of Europe. Hence they were expelled from
France in the year 1560, and from Spain in 1591 {k). And the govern-
ment in England took the alarm much earlier : for in 1530, they are de-

(g) 3 Inst. 85. (i) Gloss. 193.
{h) Cosmogr. i. 3. (A:) Dufresne. Gloss. I. 200.

punishable at all, if committed out of the juris- again. 1 East, P. C. 468. On an indictment
diction of England. Secondly, the absence of for bigamy, where the first marriage is in Eng-
one party for seven years abroad, will not now land, it is not a valid defence to prove a di-
excuse the second marriage, if such party be vorce a vinculo out of England before the se-
known by the other party to have been alive cond marriage, founded on grounds on which
within that period ; formerly the mere absence a divorce a vinculo could not be obtained in
was a protection, though the absent party was England. Rex v. Lolley, R. and R. C. C.
well known by the other to be living. Thirdly, 237, cited in Tovey v. Lindsay, 1 Dow. 117.
a divorce a vinculo alone will now justify the The burthen of proving the first marriage to
second marriage ; formerly a divorce a mensd have been legal, lies upon the prosecutor.
et thoro was held sufficient. 1 East, P. C. 466. Rex v. James, R. and R. C. C. 17 ; Rex v.

In a prosecution for bigamy it has been said, Morton, id. 19 ; Rex v. Butler, id. 61. The
that a marriage in fact must be proved. Mor- Act extends to all dissenters except Jews and
ris v. Miller, 4 Burr. 2059 ; but see Trueman's Quakers, Upon the subject of bigamy gene-
ease, 1 East, P. C. 470 ; but if proved by a rally, see 1 Haw. P. C. c. 32 ; 1 East, P. C.
person who was present, it does not seem ne- c. 12 ; 1 Russell, c. 23 ; Butler's Co. Litt.
cessary to prove the registry or licence. Rex 79, b. n. 1 ; 3 Stark. Ev. Polygamy.
V. Allison, R. and R. C. C. 109 ; and it mat- (9) But this act of Eliz. is now repealed by
ters not that the first marriage is voidable, by the 52 Geo. HI. c. 31. By the 43 Geo. III. c.

reason of affinity, &c. 3 Inst. 88. Parties 61. soldiers, sailors, mariners, and the wives of
who are within age at the time of the first soldiers mentioned therein, are relieved against
marriage, subsequently affirming the union by the penalties of the vagrant act. See also the
their consent, will be liable to be punished for 58 Geo. III. c. 92. and the annual mutiny act

;

bigamy if they break that contract and marry and see the vagrant act, post, 169.
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^cribod by statute 22 Hen. VIII. c. 10. aa "outlandish people, calling

ilitiiiselves Egyptians, usin^ no craft nor feat of merchandise, who have
come into this realm and gone from shire to shire and place to place in

^eat company, and used great, subtil, and crafty means to deceive the

people ; bearing them in hand, that they by palmestry could tell men's
and women's fortunes ; and so many times by craft and subtilty have de-

ceived the people of their money, and also have conunitted many heinous
felonies and ifobberies." Wherefore they are directed to avoid the realm,

and not to return under pain of imprisonment, and forfeiture of their goods
and chattels : and upon their trials for any felony which they may have
committed, they shall not be entitled to a jury dc medietate linguae. And
afterwards, it is enacted by statute 1 & 2 Ph. <fe M. c. 4. and 5 Eliz. c. 20.
that if any such persons shall be imported into this kingdom, the importer
shall forfeit 40/. And if the Egyptians themselves remain one month in

this kingdom, or if any person, being fourteen years old (whether natural-

born subject or stranger), which hath been seen or found in the fellowship

of such Egyptians, or which hath disguised him or herself like them, shall

remain in the same one month, at one or several times, it is felony without

benefit of clergy : and sir Matthew Hale informs us (/), that at one Suffolk

assises no less than thirteen gypsies were executed upon these statutes

a few years before the restoration. But, to the honour of our
•national humanity, there are no instances more modern than [*167]
this, of carrying these laws into practice (10).

5. To descend next to offences whose punishment is short of death.

Common nusances are a species of offence against the public order and
oeconomical regimen of the state ; being either the doing of a thing to the

annoyance of all the king's subjects, or the neglecting to do a thing which
the common good requires {m). The nature of common nusances, and
their distinction from private nusances, were explained in the preceding

book (n) : when we considered more particularly the nature of the pri-

vate sort, as a civil injury to individuals. I shall here only remind the

student, that common nusances are such inconvenient and troublesome

offences, as annoy the whole community in general, and not merely some
particular person ; and therefore are indictable only, and not actionable

;

as it would be unreasonable to multiply suits, by giving every man a
separate right of action, for what damnifies him in common only with the

rest of his fellow-subjects. Of this nature are, 1. Annoyances in high-

ways (11), bridges, and public rivers, by rendering the same inconvenient

or dangerous to pass, either positively, by actual obstructions ; or nega-
tively, by want of reparations. For both of these, the person so obstruct-

ing, or such individuals as are bound to repair and cleanse them, or (in de-

fault of these last) the parish at large, may be indicted, distreined to repair

and mend them, and in some cases fined. And a presentment thereof by
a judge of assise, «^c. or a justice of the peace, shall be in all respects

equivalent to an indictment (o). Where there is an house erected, or an
inclosure made, upon any part of the king's demesnes, or of an highway,

(I) 1 Hal. p. C. 671. (n) Book III. pag. 216.
(m) 1 Havrk. P. C. 197. (o) Stat. 7 Geo. III. c. «.

(10) This act of 5 Eliz. c. 20. is repealed pealed. Gypsies are now only punishable
by the 23 Geo. III. c. 51 ; and now by the 1 under the vajrrant act. See post, 169.

Geo. IV. c. 116. so much of the 1 & 2 P. «fe (11) See also 7 & 8 Geo. IV. o. 30, ^ 13:

M' c. 4. as inflicts capital punishnient is re- and 2 R. S. 695, ^ 30, &c.
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or common street, or public water, or such like public things, it is properly

called a purpresture {p) (12). 2. All those kinds of nusances (such asof-?

fensive trades and manufactures), which when injurious to a private

[*168] man are actionable, are, when detrimental to the public, *punish-

able by public prosecution, and subject to fine according to the

quantity of the misdemesnor : and particularly the keeping of hogs in any
city or market town is indictable as a public nusance (q) (13). All disor-

(p) Co. Litt. 277,
enclosure.

from the French pourpris, an (q) Salk. 460.

(12) The general highway act is now the
13 Geo. III. c. 78. which repeals the 7 Geo.
III. c. 42. The 3 Geo. IV. c. 126. is the gene-
ral turnpike act.

With respect to nuisances in general to

highways, &c. by actual obstruction, it is to be
observed, that every unauthorized obstruction
of the highway, to the annoyance of the king's
subjects, is an indictable offence. 3 Camp.
227. Thus if a waggoner, carrying on a very
extensive concern, constantly, suffers wag-
gons to remain on the side of the highway on
which his premises are situate, an unreason-
able time, he is guilty of a nuisance. 6 East,
427. 2 Smith, 424. And if stage coaches
regularly stand in a public street in London,
though for the purpose of accommodating pas-
Bengers, so as to obstruct the regular tract of
carriages, the proprietor may be indicted. 3
Camp. 224. So a timber merchant occasion-
ally cutting logs of wood in the street, which
he could not otherwise convey into his premi-
ses, will not be excused by the necessity,

which, in choosing the situation, he himself
created. 3 Camp. 230. It is even said that,
*' if coaches on the occasion of a rout wait an
unreasonable length of time in a public street,

and obstruct the transit of his majesty's sub-
-jects who wish to pass through it in carriages

or on foot, the persons who cause and permit
such coaches "so to wait, are guilty of a nui-

sance." 3 Camp. 226 ; and see 1 Russell,

463. Nor is it necessary in order to fix the
responsibility on the defendant, to shew that

he immediately obstructed the public way, or
even intended to do so ; it seems to be suffi-

cient if the inconvenience result, as an imme-
diate consequence of any public exhibition or
act; for the erection of a booth to display

rope-dancing, and other attractive spectacles,

near a public street in London, which draws
together a concourse of people, is a nuisance,
liable to be punished and abated. 1 Ventr.
169. 1 Mod. 76. 2 Keb. 846. Bac. Abr.
Nuisance. And it may be collected that a
mere transitory obstruction, which must ne-
cessarily occur, is excuseable, if all reason-
able promptness be exerted. So that the erec-

tion of a scaffolding to repair a house, the
unloading a cart or waggon, and the delivery
of any large articles, as casks of liquor, if

done with as little delay- as possible, are law-
ful, though if an unreasonable time were cm-
ployed in the operation, they would become
nuisances. 3 Camp. 231. No length of time
will legalize the nuisance. 7 East, 199. 3
Camp. 227. 6 East, 195. sed vid. Peake C.
?f . P. 91 . If the party who has been indicted

for a nuisance continue the same, he is again

indictable for such continuance. 8 T. R. 142.

Independently of any legal proceedings, it ap-

pears that any person may lawfully abate a
public nuisance, at least if it be placed in the

middle of a highway, and obstrvict the passage

of his majesty's subjects. Hawk. b. I.e. 75.

s. 12 ; but though a party may remove the

nuisance, yet he cannot remove the mate-
rials or convert them to his own use, Dalt. c.

50 ; and so much of the thing only as causes

the nuisance ought to be removed, as if a
house be built too high, only so much of it as

is too high should be pulled down. 9 Rep. 53.

God. 221. 2 Stra. 686.

With respect to nuisances to water-courses

by actual obstruction, any diversion of a public
river, whereby the current is weakened and
rendered incapable of carrying vessels of the
same burthen as it could before, is a common
nuisance. Hawk. b. 1. c. 75. s. 11. But if a
ship or other vessel sink by accident in a ri-

ver, although it obstruct the navigation, if the
owner removes it in a reasonable time, it is

not indictable as a nuisance. 2 Esp. 675. No
length of time will legalize the nuisance, 6
East, 195. supra ; and even a rightful exist-

ence of a weir of brushwood will not authorize
the building one ofstone in its room. 7 East, 199.

With respect to the punishment for nuisan-
ces to highways, &c. the offenders may be
fined and imprisoned. Hawk. b. 1. c. 75. s.

14. But no confinement or corporal punish-
ment is now inflicted. The object of the
prosecution is to remove the nuisance, and to

that end alone the sentence is in general di-

rected. It is therefore usual, when the nui-
sance is stated on the proceedings, as continu-

ing, in addition to a fine, to order the defend-
sfvt at his own costs to abate the nuisance. 2
Stra. 686. By the 1 & 2 Geo. IV. e. 41. for

facilitating the abatement, &c. of nuisances
from furnaces in steam-engines, costs may
be awarded to the prosecutor, and an ordermay
be made for abating the nuisance ; but the
act does not extend to furnaces for mines.

(13) It is not essential, in order to consti-

tute this a nuisance, that the smell or other
inconvenience complained of, should be un-
wholesome, it is sufficient if it impairs the en-
joyment of life or property. 1 Burr. 333. The
material increase in a neighbourhood of noi-

some smells is indictable. Peake Rep. 91.

If the prosecutor be particularly affected by
the nuisance, he will be entitled to costs un-
der5W. & M. c. 11. s. 3. 16 East, 194.

To this class of public nuisances naay be

added that of making great noises in th^



PUBLIC WRONGS. 127

^crly inns or alc-housfrs, bawdy-houses, t^nmmg-houscs^ stagf.-j)lays\\.r\\\co,r\nGAf

booths and siagCH (or rnpc-fiancers^fnountrhanks, and the like, arc public nu»

sances, and may upon indictment bo suppressed and fined (r) (14). Inns,

in particular, boins: intended lor the lodging and receipt of travellers, may
be indicted, suppres.sed, and the inn-keepers fined, if they refuse to enter-

tain a traveller witliout a very sufficient cause : for thus to frustrate the

end of their institution is held to be disorderly behaviour (a). Thus too the

hospitable laws of Norway punish in the severest degree, such Inn-keepers

as refuse to furnish accommodations at a just and reasonable price (t).

4. By statute 10 & 11 W. III. c. 17. all lotteries are declared to be public

nusances, and all grants, patents, or licences for the same to be contrary to

law. But, as state-lotteries have, for many years past, been found a ready
mode for raising the supply, an act was made 19 Geo. III. c. 21. to

license and regidate the keepers of such lottery-offices (15), (16). 5. The
making and selling o(fire-works, and squibs, or throwing them about in any
street, is, on account of the danger that may ensue to any thatched or

timber buildings, declared to be a common nusance, by statute 9 & 10
W. III. c. 7. and therefore is punishable by fine (17). And to this head
we may refer (though not declared a common nusance) the making, keep^

ing, or carriage, of too large a quantity oigunpowder at one time, or in one

(r) 1 Hawk. P. C.

(«) 7»«d.225.
3.225 (0 SUemli. dejure Sueon. I. 2, c. 9.

streets in the night, by trumpets or otherwise,
2 Stra. 704 ; exhibiting monsters, 2 Ch. Ca.
110; suffering mischievous animals, having
notice of their propensity, to go loose, &c.
Dyer, 25. Vet. 171. 2 Salk. 662. 1 Vent.

295; carrying about persons infected with
contagious diseases. 4 M. & S.73. 272. ante.

162. But neither an old nor a new dovecote

is a common nuisance. Hawk. b. 1. c. 7. s. 8.

(14) The keeping of bawdy-houses, gam-
ing-houses, and disorderly hou.ses of all de-

scriptions, together with the unliawful pas-

times there pursued, has been from time to

time prohibited by various Acts of Parliament,

(see tnem collected in Collyer's Criminal Sta-

tutes, Nuisance, 399, et sc(j.) imposing various

jinnishments and penalties upon offenders :

a. 1. !iy the 3 Geo. IV. c. 114, such offenders

nr. punishable by sentence of imprisonment
With hard labour, for any terra not exceeding
tlu' tt rm for which the court before which they
rir. . onvicted may now imprison foi such of-
*'

1' . s, either in addition to or in lieu of any
• 'r jtunishment which might have been in-

llicicd on such offenders by any law in force
before the passing of that Act. The keeping
of a cockpit in an indictable offtmce at com-
mon l.iw, (as are the other offences above
mt'ii'iiiiK i|.) and a cocApi/ has been held to bo
a gamin^-lv>u.yr wltlii'i In.' 33 II. VIII. c. 9,

^ 11. i Iv
' uses and

gaming-hov' \n the eye
of the law. . „ ^.,j. i:..^ v. Higgm-
son, 2 Burr. iJi32. Rex v. Rogier, 2 D. and
R. 431 ; 1 B. and C 272. Phyhn,u»-s Hre not
i:. •i ;ii^. '

. -

•'
'

'
' ct or

r. ^ . 1

H.i.v i'. i I. il.c.

2d, all places lor tlic uxiubiLiuu ol" sLa^jc-en-

tertainments must be licensed, (Rex t-. Handy,

6 T. R. 286, where it was held that tumbling
was not a stage-entertainment within that
Aet,) and, by 25 Geo. II. c. 36, all unlicensed
places kept for suck entertainments are to be
aeemed disorderly houses.

(15) The 19 Geo. III. c. 21. was repealed
by the 22 Geo. III. c. 47. which was repealed
by 42 Geo. III. c. 52. s. 27.

By the 42 Geo. III. c. 119. s. 1 & 2. all lot-

teries called little goes are declared to be pub-
lic nuisances, and if any one shall keep an
office or place to exercise or expose to be
played any such lottery, or any lottery what-
ever not authorised by parliament, or shall
knowingly suffer it to be excercised or played
at in his house, he shall forfeit 500/. The pro
vision as to the offender being deemed a
rogue and vagabond, seems repealed by the
5 Geo. IV. c. 83. which contained a provision
to that effect.

And by sec. 5. of the 42 Geo. III. c. 119. if

any person shall promise to pay any money or
goods ou any contingency relative to such
lottery, or publish any proposal respecting it,

he shall forfeit 100/. State lotteries are now
abolished by statute 6 Geo. IV.

(16) The constitution of New-York pro-
hibits lotteries, except such as were then au-
thorized. (Art. 7. sect. 11.)

(17) The offender may be indicted on the
statute or at common law. 4 T. R. 202. 1

Saund. 136. n. 4. Gown. 650. 2 Burr. 863.
And if any person shall make or sail any
squibs, rockets, or fire-works, he shall forfeit,

upon conviction before a magistrate, 5/. one
half to the informer, and the other half to the
poor. And if any person shall throw or fire

them into any house, street, or highway, he
shall forfeit 20«. ia Like manner. 9 Si 10 W.
111. c. 7.
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place or vehicle ; which is'prohibited by statute 12 Geo. III. c. 61. under
heavy penalties and forfeiture (18). 6. Eaves-droppers, or such as listen

under walls or windows or the eaves of a house, to hearken after discourse,

and thereupon to frame slanderous and mischievous tales, are a common
nusance and presentable at the court-leet (t) : or are indictable at the
sessions, and punishable by fine and finding sureties for their good beha-
viour (w). 7. Lastly, a common scold, communis rixatrix (for our law-latin

confines it to the feminine gender), is a public nusance to her neigh-

[*169] bourhood. For which offence she may be indicted (v) ; *and if

convicted, shall (m?) be sentenced to be placed in a certain engine of

correction called the trebucket, castigatory, or clicking stool, which in the

Saxon language is said to signify the scolding stool ; though now it is

frequently corrupted into ducking stool, because the residue of the judg-

ment is, that, when she is so placed therein, she shall be plunged in~the

water for her punishment {cc).

6. Idleness in any person whatsoever is also a high offence against the

public oeconomy. In China it is a maxim, that if there be a man who
does not work, or a woman that is idle, in the empire, somebody must
suffer cold or hunger : the produce of the lands not being more than suf-

ficient, with culture, to maintain the inhabitants : and therefore, though
the idle person may shift off the want from himself, yet it must in the end
fall somewhere. The court also of Areopagus at Athens punished idleness,

and exerted a right of examining every citizen in what manner he spent
his time ; the intention of which was (y), that the Athenians, knowing
they were to give an account of their occupations, should follow only such
as were laudable, and that there might be no room left for such as lived by
unlawful arts. The civil law expelled all sturdy vagrants from the city (z)

:

and, in our own law, all idle persons or vagabonds, whom our ancient
statutes describe to be " such as wake on the night, and sleep on the day,
and haunt customable taverns, and ale-houses, and routs about ; and no
jnan wot from whence they come, nor whither they go," or such as are

more particularly described by statute 17 Geo. 11. c. 5. and divided into

three classes, idle and disorderly persons, rogues and vagabonds, and
incorrigible rogues ;—all these are offenders against the good order, and
blemishes in the government of any kingdom. They are therefore all

punished by the statute last mentioned ; that is to say, idle and disorderly

persons with one month's imprisonment in the house of correction ; rogues

and vagabonds with whipping and imprisonment not exceeding

[*170] six *months ; and incorrigible rogues with the like discipline and
confinement, not exceeding two years ; the breach and escape

from which confinement in one of an inferior class, ranks him among incor-i-

rigible rogues ; and in a rogue (before incorrigible) makes him a felon and
liable to be transported for seven years. Persons harbouring vagrants are

liable to a fine of forty shillings, and to pay all expenses brought upon the

parish thereby : in the same manner as, by our ancient laws, whoever

,
(t) Kitch. of courts, 20. (x) 3 Inst. 219.
(u) Ibid. 1 Hawk. P. C. 1.32. (y) Valer. Maxim. I. 2, c.6,

(«) 6 Mod. 21. (2) Nov. 80, c. 5.

(w) 1 Hawk. P. C. 198. 200.

(18) By 54 Geo. III. c. 152. so much of the Erecting powder-mills, or keeping powder
12 Geo. III. c. 61. s. 21. as enacts that no per- magazines near a town, is a nuisance at corn-

son shall carry in any land or water carriage, mon law. See 2 Burn J. 24 ed. 758. 2 Stra,

any other lading with gunpowder, is repealed. 1167.
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harboured any stranger for nioro than two nights; was answerable to the

public for any ollVnce that such his inmate might commit [a) (19), (20).

7. Under the head of pul)lic oeconomy may also be properly ranked all

sumptuary laws against luxury, and extravagant expenses in dress, diet,

and the like ; concerning the general utility of which to a state, there is

much controversy among the political writers. Baron Montesquieu lays

it down (6), that luxury is necessary in monarchies, as in France ; but

ruinous to democracies, as in Holland. With regard therefore to England,
whose government is compounded of both species, it may still be a dubious

question how far private luxury is a public evil ; and as such cognizable

by public laws. And indeed our legislators have several times changed
their sentiments as to this point ; for formerly there were a multitude of

penal laws existing, to restrain excess in apparel (c) ; chiefly made in the

reigns of Edward the Third, Edward the Fourth, and Henry the Eighth,

against piked shoes, short doublets, and long coats ; all of which were re-

pealed by statute 1 Jac. I. c. 25. But, as to excess in diet, there still re-

mains one ancient statute unrepealed, 10 Ed. HI. st. 3. which ordains, that

no man shall be served, at dinner or supper, with more than two -courses ;

except upon some great holidays there specified, in which he may be served

Avith three.

8. Next to that of luxury, naturally follows the offence of

gaming, which is generally introduced to supply or retrieve *the [*171]

expenses occasioned by the former : it being a kind of tacit con-

fession, that the company engaged therein do, in general, exceed the

bounds of their respective fortunes ; and therefore they cast lots to deter-

mine upon whom the ruin shall at present fall, that the rest may be saved
a little longer. But, taken in any light, it is an offence of the most alarm-

ing nature ; tending by necessary consequence to promote public idleness,

theft, and debauchery among those of a lower class ; and, among persons of
a superior rank, it hath frequently been attended with the sudden ruin and
desolation ofancient and opulent families, an abandoned prostitution of every

principle of honour and virtue, and too often hath ended in self-murder (21 ).

To restrain this pernicious vice, among the inferior sort of people, the sta-

tute 33 Hen. VIII. c. 9. was made ; which prohibits to all but gentlemen
the games of tennis, tables, cards, dice, bowls, and other unlawful diver-

sions there specified ((/), unless in the time of Christmas, under pecuniary
pains and imprisonment. And the same law, and also the statute 33 Geo.
II. c. 24. inflict pecuniary penalties, as well upon the master of any public

house wherein servants are permitted to game, as upon the servants them-
selves who are found to be gaming there. But this is not the princi-

pal ground of modem complaint : it is the gaming in high life that de-
mands the attention of the magistrate ; a passion to which every valuable

(a) LL. Edw. c. 27. Bracton, 1. 3, tr. 2, c. 10, 1) 2. (rf) Logetting in the fields, slide thrift or shove-
(b) Sp. L. b. 7, c. 2 and 4. groat, cloyish cayles, half-bowl, and coyting.
(c) 3 Inst. 199.

y y 6

(19) This act, ami all others relating to va- ces of the peace, B. 42 ; and see the preamble

f

rants, &c. are now repealed by the 5 Geo. to IG Car. II. c. 7. But a common player at
V. c. 83. hazard, using false dice, is liable to be indict-
(20) See 1 R. S. 032, as to vagrants in New- ed at common law, 2 Rol. Ab. 78. Bac. Ab.

York. Gaming, A. ; and any persons cheating by
(21) At common law, the playing at cards, means of canl* or dice, might be fined or im-

dice, and other games of chance, merely for prisoned in proportion to the nature of the of-

the purjKiscs of recreation, and withoiit any fence. Bac. Ab. Gaming, A. ; and see the 9
view to inordinate gain, is regarded as inno- Ann. c. 15. s. 6.

cent. Bac. Ab. Gaming, A. Cam. Dig. Justi-
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consideration is made a sacrifice, and which we seem to have inheriteci

from our ancestors the ancient Germans : whom Tacitus (e) describes to

have been bewitched with a spirit of play to a most exorbitant degree.
" They addict themselves," says he, " to dice (which is wonderful) when
sober, and as a Serious employment ; with such a mad desire of winning
or losing, that, when stript of every thing else, they will stake at last their

liberty and their very selves. The loser goes into a voluntary slavery,

and though younger and stronger than his antagonist, suffers himself to

be bound and sold. And this perseverance in so bad a cause they

[*172] call the point of honour : *ea est in reparva pervicacia, ipsi fidem
vacant.'''' One would almost be tempted to think Tacitus was

describing a modem Englishman. When men are thus intoxicated with

so frantic a spirit, laws will be of little avail : because the same false sense

of honour, that prompts a man to sacrifice himself, will deter him from
^appealing to the magistrate. Yet it is proper that laws should be, and be
known publicly, that gentlemen may consider what penalties they wilfully

incur, and what a confidence they repose in sharpers ; who, if successful

in play, are certain to be paid with honour, or if unsuccessful, have it in

their power to be still greater gainers by informing. For by statute 16

Car. II. c. 7. if any person by playing or betting shall lose more than 100/.

at one time, he shall not be compellable to pay the same ; and the winner
shall forfeit treble the value, one moiety to the king, the other to the in-

former. The statute 9 Ann. c. 14. enacts, that all bonds and other securi-

ties, given for money won at play, or money lent at the time to play withal,

shall be utterly void ; that all mortgages and incumbrances of lands, made
upon the same consideration, shall be and enure to the use of th« heir of

the mortgagor ; that, if any person at any time or sitting loses lOZ. at playy

he may sue the winner, and recover it back by action of debt at law ; and
in case the loser does not, any other person may sue the winner for treble

the sum so lost ; and the plaintiff may by bill in equity examine the de-

fendant himself upon oath ; and that in any of these suits no privilege of

parliament shall be allowed. The statute farther enacts, that if any per-

son by cheating at play shall win any money or valuable thing, or shall

at any one time or sitting win more than 10/. he may be indicted there-

upon, and shall forfeit five times the value to any person who will sue for

it (22) ; and (in case of cheating) shall be deemed infamous, and suffer

such corporal punishment as in case of wilful perjury. By several sta-

tutes of the reign of king George XL (/"), all private lotteries by tickets,

cards, or dice (and particularly the games of faro, basset, ace of hearts,

hazard, passage, roily poUy, and all other games with dice, except back-

gammon), are prohibited under a penalty of 200/. for him that shall

[*173] erect such lotteries, and 50/. a time for the players. Public *lot-

teries, unless by authority of parliament, and all manner of inge-

nious devices, under the denomination of sales or otherwise, which in the

end are equivalent to lotteries, were before prohibited by a great variety of

(e) de mor. Germ. c. 24.

(/) 12 Geo. II. c. 28. 13 Geo« II. c. 19. 18 Geo. II. c. 34.

(22) In the construction of this act it has " at any one time or sitting," it has been ad-

been held, that a wager on some matter aris- judged, that where a sum above 10/. had been

ing from the game, and collateral to it, but won and paid after a continuance at play, ex-

not on the event itself, is not an offence with- cept an interruption during dinner time, it was
in it. 1 Salk. 344. Hawk. b. 1. c. 92. s. 47. to be considered as won at one and the same
2 H. Bla. 43. In the construction of the words sitting. 2 Bla. R. 1226.
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^' under hoary pocmii.iry ix'nallins. But particular descriptions
>v; i»c lame and dcricicnt, unless :iil <jamc9 of more chance are at

once prohibited
;
the inventioiiH of sharpers beinj^ swifter than the punish-

ment of the law, which only hunts them from one device to another.
The statute 13 Geo. H. c. 19 to prevent ihe multiplicity of horse races,

another fund of gaming, directs that no plates or matches under 50/. value
shall be run. upon penalty of 200/. to be paid by the ower of each horse
runninir, and 100/. by such as advertise the plate (23). By statute 18
Geo. II. c. 24. the statute 9 Ann. * is farther enforced, and some defi-

ciencies supplied; the forfeitures of that act may now be recovered in a
court of equity

;
and moreover, if any man be convicted upon information

or indictment of winniuf^ or losing at play, or by betting at one time 10/.

or 20/. within twenty-four hours, he shall be fined five times the sum for
the benefit of the poor of the parish. Thus careful has the legislature been
to prevent this destructive vice ; wliich may shew that our laws against
gaming are not so deficient, as ourselves and our magistrates in putting
those laws in execution (24).

9. Lastly, there is another offence, constituted by a variety of arts of
parliament: which are sq^numerous and so confused, and the crime itself

of so questionable a nature, that I shall not detain the reader with many
observations thereupon. And yet it is an oflence whicli the sportsmen of
England seem to think of the highest importance, anda matter, perhaps
the only one, of general and national concern ; associations having been
formed all over the kingdom to prevent its destructive progress I mean
the offence of destroying such beasts and fowls as are ranked under the

denomination o^ game ; Avhich, we may remember, was formerly
observed (A) (upon the old principles of the forest law), *to be a [*174]
trespass and off*ence in all persons alike, who have not authority
from the crown to kill game (which is royal property), by the grant either

of a free warren, or at least a manor of their own. But the laws called

{g) 10 & 11 'V. in. c. 17. 9 Ann. c. 6, $ 55. 10 I, c. ID, $ 4 5. 6 G.?o. H. c. 35, « 23, 30.
Anu. c. 26, $ 109. U Geo. I. c. 2, ^ 36, 37. 9 Geo. (A) See Book II. p. 417, \c.

(23) Newmarket and Black Hambleton are or to encotinge immorality, or such as will
excepted, where a race may be run for any probably aflcct the iutt rests, charnctcrs, and
sum or sttkc less than fifiy pounds. But rcelingrs of persons not j-artiea to the wager,
thong-h such hor8?-racos are Inwhil, yet it has or su h as are contrary to eound polity, or the
been determined, that they are R-atnes within greneral intcresta of tiie community. See 3
the st.uutc of 9 Ann. c. 14, and that of conse- T. R. 693, where the legality of wagers ia

quj-n^e wag-ers above 10/. upon a lawful horse- fully dis usseit.
rare are illegal. 2 Bl. Rep. 706. A foot Where a person had griven lOOZ. upon con-
race^ and a race asrain-t time, have also been dition of rereivinp- 3U0/ if peace was not con-
held to be games witliin tlie statute of gam- cliiderl with France withiii a rcitain time, and
ii)<r. 2 Wih.'HS. So a wager to travel a cer- l)c afterwards brouirht hi« acti.oi to recover
tarn distance within a certain time, with a the 300/. it was held, the wag.;r was void, us
po-it ch.iiae and a pair of hors.-s, has been beiner iticonsisterit witli general policy, but be

.: -!. r-cl of the same nature. 6 T. R 499. was allowed to recover back the lUt)/. which
A SI rr lor lesg ihan 10/. u; on an il'ecr.il he had paid, under a count lor so much money
li -. ,.f i=^ aho vf.id and illegal. 4 7'. R. 1. haf! and nceivcd bv the defendant to his use.
i "- ' ' • " " rs of horses may run them 7 T. R. .505. So also, a person was p»rmit-

i
-

t 11/. ,,r more at a pn»per place lor ted to recover back his shiirc (.f a wager
^ •

t it has been hold, if they run airainst a stnkcholl' r upon a bo.xing ma;ch, 5
^ ; highway, the wager is illegal. T. R. 405, the court not considering the con-
- ' '1- <lu<'t of ihc p aintiir in these instancrs »o
Wa^^crs III general, by the common law, crmiinal as to d< privc him of the benefit of

vera Liwfid contract-*, and nil w.tgrrs may their assistance. Sec 2 i?. and /^ 467.
.itillberr

' '
o, which (24) See 1 R^. 662, 672, prohibiting (ram

are not i aic not ing and racing,
such as .1 .0 peace,

Vol. 1. ' 6G
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the game laws, have also inflicted additional punishments (chiefly pecuni-

ary) on persons guilty of this general offence, unless they be people of such
rank or fortune as is therein particularly specified. All persons therefore^

of what property or distinction soever, that kill game out of their own ter-

ritories, or even upon their own estates, without the king's licence express-

ed by the grant of a franchise, are guilty of the first original offence, of en-

croaching on the royal prerogative (25). And those indigent persons who
do so, without having such rank or fortune as is generally called a quali-

fication, are guilty not only of the original offence, but of the aggravations
also, created by the statutes for preserving the game : which aggravations
are so severely punished, and those punishments so implacably inflicted^

that the offence against the king is seldom thought of, provided the misera-

ble delinquent can make his peace with the lord of the manor. The of-

fence, thus aggravated, I have ranked under the present head, because the

only rational footing, upon which we can consider it as a crime, is, that in

low and indigent persons it promotes idleness, and takes them away from
their proper employments and callings ; which is an offence against the

public police and osconomy of the commonwealth.
The statutes for preserving the game are many and various, and not a

little obscure and intricate \ it being remarked (4), that in one statute only,

5 Ann. c. 14, there is false grammar in no fewer than six places, besides

other mistakes: the occasion of which, or what denomination of persons
were probably the penners of these statutes, I shall not at present inquire.

It is in general sufficient to observe, that the qualijications for killing game,,

as they are usually called, or more properly the exemptions from the penal-

ties inflicted by the statute law, are, 1. The having a freehold

1*1751 estate of 100/. *jjer annum (26): there being fifty times theproperty

required to enable a man to kill a partridge as to vote for a knight
of the shire : 2. A leasehold for ninety-nine years, of 150Z. per annum : 3^

Being the son and heir apparent of an esquire (a very loose and vague de-

scription), or person of superior degree : 4. Being the owner, or keeper, of

a forest, park, chace, or warren. For unqualified persons transgressing

these laws, by killing game, keeping engines for that purpose, or even
having game in their custody, or for persons (however qualified) that

kill game or have it in possession, at unseasonable times of the year, or un-

seasonable hours of the day or night, on Sundays or on Christmas day,

there arc various penalties assigned, corporal and pecuniary, by different

statutes (k)] on any of which, but only one at a time, the justices may
convict in a summary way, or (in most of them) prosecutions may be car-

ried on at the assizes. And, lastly, by statute 28 Geo. II. c. 12, no person,

however qualified to kill, may make merchandize of this valuable privi-

lege, by selling- or exposing to sale any game, on pain of like forfeiture

as if he had no qualification (27), (58).

(i) Burns' Justice, Game, $ 3. (k) Bunts' Justice, lit Game.

(25) The dictritie, so frequently repeated IV. c, 69. In New York, tiie laws relative to

by tlie learned commentator, that no person game are only intended to prevent the de-

hud originally, or has now, a right to kill struction oi' them at improper seasons of the

game upon his own estate, without a licence year. See 1 R. S. 701.

or grant from the king, is controverted in 2 (28) Tlie ancient statutes of 12 R. II. c. 2,

book, p. 419. n. 9. *' that none shall obtain offices by suit, or for

(26) It must be a fee-simple estate of 100/. reward, but upon desert," whicli Lord Coke

a year, or an estate for life of 150/. per an- says is worthy "to be written in letters of gold,

num. but more worthy to be put in due execution,

(27) The present act in England is 9 Geo. Co. Litt. 234, and that of 5 and 6 E. VI. c. 16,
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CHAPTER XIV.

OF HOMICIDE.
Iv the ten preceding chapters we have considered, first, such crimes and

fnisdemesnors as arc more immediately injurious to God, and his holy re-

ligion ; secondly, such as violate or transgress the law of nations
;
thirdly,

such as more especially affect the king, the father and representative ofhis

people; fourthly, such as more directly infringe the rights of the public

or commonwealth, taken in its collective capacity; and are now, lastly,

to take into consideration those which in a more peculiar manner affect

and injure individuals or private subjects.

Were these injuries indeed confined to individuals only, and did they af-

fect none but their immediate objects, they would fall absolutely under the

notion of private wrongs; for which a satisfaction would be due only to

the party injured; the manner of obtaining which was the subject of our
inquiries in the preceding bcrok. But the wrongs, which we are now to

treat of, are of a much more extensive consequence : 1. Because it is im-

possible they can be committed without a violation of the laws of nature
;

of U^e moral as well as political rules of right: 2. Because they include in

them almost always a breach of the public peace: 3. Because by their

example and evil tendency they threaten and endanger the sub-

version of all civil society. Upon these accounts it is, *that, be- [*177]

sides the private satisfaction due and given in many cases to the

individual, by action for the private wrong, the government also calls upon
the ofliender to submit to public punishment for the public crime- And the

prosecution of these offences is always at the suit and in the name of the

king, in whom by the texture of our constitution the jus gladii, or execu-
tory power of the law, entirely resides. Thus, too, in the old Gothic con-

stitution, there was a threefold punishment inflicted on all delinquents;

first, for the private wrong to the party injured
;
secondly, for the offence

against the king by disobedience to the laws : and, thirdly, for the crime
against the public by their evil example (a). Of which we may trace the

groundwork. In what Tacitus tells us of his Germans (.6) : that, whatever
offenders were fined, '•'pars mnlctcB regi vel civitati, pars ipsi qui vin-

dicatur vel propinquis ejus, exsolviturJ^

(a) Steirnbook, 1. 1, c 5. (b) ie mor. Germ. e. 12,

" ar linst V>nyin«»- and soiling- of offices," im- of a misdemeanor: and ofTencea asrainst this
p..^ I .)>ly civil restriction.? uooii this oirencc, Act, committed ahroatl, shall be tried in the
a ul civil disaf>iiitie«» upon otreriders. But by court of Kinsr's Bench at Westminster, under
tlic 49 Geo. III.c. 126, recitin? the 5 and 6 E. the 42 Geo. III. c. 85. Commission* in the
VI. c. 16, and exteriflitiir itn pro%risions to Scot- East India Company's service arc expressly
larui nndlreland, and to all offices in thf. ^ft of mentioned by rhe statute, a-nd several instan-
th- r-nirn, «fec. ;

persons buyiiiff or selling-, or ccs harvc occurred, one very recently, of per-
iifT or piyin^ m<mey or reward for any sons convicted and pimishcd for the sale androrrn

Buch oflftoe; and pt^rsons receiving- or payin'j^ nccr^^ciation of such offices.

money for solicit^sr or obtaining any such of- In New- York, the buying- or selling- of an
ficc, or any necTociation or pretended necrocia- office is a misdemeanor, punishable by impri
fion relating- thereto; and persons open ng- or sonmcnt for a year and fine not rxcceding- 250
advertising- houses for transacting^ businpiw dollars, and by forfeiture of, and disqualifica-
relating to the sale of any ."nch office; shall tlf»n for, ouch offi-e.

be rcapertively deemffd and adjtidged g'uilty
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These crimes and misdemesnors against private subjects are principally

of three kinds : against their persons, their habitations, and iheir property.
Of crimes injurious to the persons of private subjects, the most principal

and important is the offence of taking away that life, which is the imme-
diate gift of the great Creator ; and of which therefore no man can be en-

titled to deprive himself or another, but in some manner either expressly
commanded in, or evidently deducible from, those laws which the Creator
has given us : the divine laws, I mean, of either nature or revelation. The
subject therefore of the present chapter will be the offence of homicide, or

destroying the life of man, in its several stages of guilt, arising from the

particular circumstances of mitigation or aggravation which attend it.

Now homicide, or the killing of any human creature, is of three kinds :

justifiable, excusable, and felonious. The first has no share of guilt

[*1781 at all; the second very little: but the *third is the highest crime
against the law of nature that man is capable of committing.

I. Justifiable homicide is of divers kinds.

1. Such as is owing to some unavoidable 7iecessitij, without any will, in-

tention, or desire, and without any inadvertence or negligence in the party
killing, and therefore without any shadow of blame. As, for instance, by
virtue of such an office as obliges one, in the execution of public justice,

to put a malefactor to death, who had forfeited his life by the laws and ver-

dict of his country. I'his is an act of necessity, and even of civil duty;
and therefore notonly justifiable, but commendable, where the law requires

it. But the law must require it, otherwise it is not justifiable ; therefore,

wantonly to kill the greatest of malefactors, a felon or a traitor, attainted

or outlawed, deliberately, uncompelled, and extrajudicially, is murder (c).

For, asBracton(d) very justly observes, '' istud homicidium , sifitexlivore,

veldelectatione effundendi humanum sanguincm, licetjuste occidatur iste,

tamen occisor peccat mortaliter, propter intentionem corruptam.^^ And
farther, ifjudgment of death be given by a judge not authorized by lawful
commission, and execution is done accordingly, thejudge is guilty ofmurder
(e). And upon this account Sir Matthew Hale himself, though he accepted
the place of a judge of the common pleas under Cromv^^elFs government
(since it is necessary to decide the disputes of civil property in the worst of

times), yet declined to sit on the crown side at the assizes, and try prisoners;

having very strong objections to the legality ofthe usurper's commission(/)

;

a distinction perhaps rather too refined : since the punishment of crimes is at

least as necessary to society, as maintaining the boundaries of property.

Also such judgment, when legal, must be executed by the proper officer,

or his appointed deputy ;
for no one else is required by law to do it,

[*1791 which requisition it is that justifies the homicide. If another *per-

son doth it of his own head, it is held to be murder {g), even
though it be the judge himself (A). It must farther be executed, servato

juris ordine ; it must pursue the sentence of the court. If an officer be-

heads one who is adjudged to be hanged, or vice versa, it is murder {i) :

for he is merely ministerial, and therefore only justified when he acts under
the authority and compulsion of the law: but if a sheriff changes one

kind of death for anotlier, he then acts by his own authority, which ex-

tends not to the commission of homicide, and besides, this licence might oc-

(c. 1 Hal. p. C. 497. (ff) 1 Hal P C. 501. 1 Hawk. P. C 70.

(rf) fol. 120. (A) Dalt. J ust. c. 1£0.

(e) 1 Hawk. P. C. 70. Hal. P. C 197; {,) riiich, L. 31. 3 Inst. 52. J Hal. P. C. 501.

(/) Buruet in his lil'e.
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casion a very gross abuse of his power. The king indeed may remit part

of a sentence
;
as in the cnsc of treason, all hut the beheading ; but tliis is

no cliange, no introduction of a new punishment; and in the case of felo-

ny, where the judgment is to be hanged, the king (it hath been said) cannot
legally order even a peer to be beheaded {k). But this doctrine will be
more fully considered in a subsequent chapter.

Again : in some cases homicide is justifiable, rather by the jyermission,
than by the absolute command, of the law, either for the advancement oi
ytuhWc justice, which without such indemnification would never be carried

on with proper vigour; or, in such instances where it is committed for the

prevention of some atrocious crime, which cannot otherwise be avoided.

2. Homicides committed for the advancement of \i\ih\\c justice, are. K
Where an otTicer, in the execution of his office, either in a civil or criminal

case, kills a person that assaults and resists hi n (Z). 2. If an officer, or any
private person, attempts to take a man charged with felony, and is resisted ;

and in the endeavor to take him, kills him (m). This is similar to the old

Gothic constitutions, which (Stiernhook informs us) (n) '' furem, si

aliter capi non posset, occidere *permittunty 3. In case of a riot, [*1801

or rebellious assembly, the officers endeavouring to disperse the mob
are justifiable in killing thenj, both at common law (o),and by the riot act, 1

Geo. I. c. 5. 4. Where the prisoners in gaol, or going to a gaol, assault

the gaoler or officer, and he in his defence kills any of them, it is justifiable

for the sake of preventing an escape {p). 5. If trespassers in forests, parks,

chases, or warrens, will not surrender themselves to the keepers, they may
be slain

;
by virtue of the statute 21 Edw. I. st. 2. de malefactorihus in

parcis, and 3 & 4 W. tfc M. c. 10 (I). But in all these cases, there must be an
apparent necessity on the officer's side: viz. that the party could not be ar-

rested or apprehended, the riot could not be suppressed, the prisoners could
not be kept in hold, the decr-stealers could not but escape, unless such
homicide were committed: otherwise, without such absolute neces-

sity, it is not justifiable (2). 6. If the champions in a trial by battle

killed either of them the other, such homicide was justifiable, and was
imputed to the just judgment of God, who was thereby presumed to have
decided in favour of the truth {q) (3), (4).

In the next place, such homicide as is committed for the prevention of
any forcible and atrocious crime, is justifiable by the laws of nature (r) ; and

(*) 3 Inst. 52.212. (o) 1 Hal. P. C. 49.->, 1 Hawk. P. C. 161.

(Z) I Ual. l*. C. 494. 1 Hawk P, C. 71. (p) 1 Ilal. P. C. 496.

(m) 1 Hal. P. C. 494. (v) 1 Hawk. P. C. 71.

(n) dejure Ooth. I. 3. c 5. (r) Puff. li. of N. /. 2, c.5.

(1) 21 Edw. I. 8t. 2, is repealed by 7 and 8 cases, if A., though innocent, flies or resists,

Geo. IV^. c. 27; and '.i and 4 W. and M. c. 10, and is killed by the ofltcer or any otiier pereon
by 16 ti^o. III. c. 30, whicli latter is also re- aiding- him, during- flijrht or resistance, the

pealed by 7 and 8 Geo. IV. c. 27. person so killing- him is indemnified. Fost. 318,

(2) If a reriion commits felony, and flips, or 1 Rast, P. C 3U0. And the officer, it seem?,
resists those'who attempt to apprehen'l him, would be equally indemnified, thoug-h he h;id

or is indicted for felony, and flies, or is arrested no warr »nt, if he acted on a charg-e of felony,

by warrant or process of law, and escapes, or and on reasonable sospicinn, even though it

ia being- conveyed to prison, and esrapes; in sliould appear in the result that no felony liad

any of the.^ cast's, if he cannot be taken been committed. Samuel v. Fayne, Doug-,

alive, and is killrd in the act of residtanre, 359; Gnppy v. Britllcbank, 5 Price, 525.

the homicide is iustifiable, I Hale, P, C. 439; (3) The trial by baitlc is abolished by 59

1 East, P. C. 298. So, if an ofiicer has a Geo. III. c. 46; see further upon that subject,

warrant against A., by name, for felony, or if post, 346.

A. is iniHcte<l of felony, or if the hue and cry (4) In New-York, the excuses numbered
ij levied against him, by name ; in any uf thc«e above as 5 and 6, do not exist.
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also by the law of England, as it stood so early as the time of Bracton («),

and as it is since declared in statute 24 Hen. VIII. c. 5(5). If any person
attempts a robbery or murder of another, or attempts to'break open a house,

in the night-time (which extends also to an attempt to burn it) (i), and shall

be killed in such attempt, the slayer shall be acquitted and discharged. This
reaches not to any crime unaccompanied with force, as picking ofpockets

j

or to the breaking open of any house in the day-time, unless it carries with it

an attempt of robbery also. So the Jewish law, which punished no theft

with death) makes homicide only justifiable in case of nocturnal house-
breaking

; if a thief be found breaking up, and he be '• smitten that

[*1811 *he die, no blood shall be shed for him: but if the sun be risen

upon him, there shall blood be shed for him ; for he should have
made full restitution (w)." At Athens, if any theft was committed by
night, it was lawful to kill the criminal, if taken in the fact (w) : and by
the Roman law of the twelve tables, a thief might be slain by night with
impunity ; or even by day, if he armed himself with any dangerous weapon
{x) ;

which amounts to nearly the same as is permitted by our own con-
stitutions.

The Roman law also justifies homicide, when committed in defence of
the chastity either of one's self or relations (y) : and so also, according to

Selden (^r), stood the law in the Jewish repu.blic. The English law like-

wise justifies a woman in killing one who attempts to ravish her (a) ; and
so too the husband or father may justify killing a man, who attempts a
rape upon his wife or daughter : but not if he takes them in adultery by
consent, for the one is forcible and felonious, but not the other (6). And I

make no doubt but the forcibly attempting a crime of a still more detestable

nature, may be equally resisted by the death of the unnatural aggressor.

For the one uniform principle that runs through own own, and all other
laws, seems to be this : that where a crim.e, in itself capital, is endeavoured
to be committed by force, it is lawful to repel that force by the death of

the party attempting. But we must not carry this doctrine to the same
visionary length that Mr. Locke does; who holds (c), "that all manner
of force without right upon a man's person, puts him in a state of war
with the aggressor : and, of consequence, that being in such a state of war,
he may lawfully kill him that puts him under this unnatural restraint."

However just this conclusion may be in a state of uncivilized na-
[*182] ture, yet the law of England, like that of every other * well-regula-

ted community, is too tender of the public peace, too careful of

the lives of the subjects, to adopt so contentious a system : nor will suffer

with impunity any crime to be prevented by death, unless the same, if

committed, would also be punished hj death.

In these instances o{justifiable homicide, it may be observed that the
slayer is in no kind of fault whatsoever, not even in the minutest degree:
and is therefore to be totally acquitted and discharged with commenda-
tion rather than blame. But that is not quite the case in excusable homi-

(s) fol. 15.5. prum sibi vel auis inferentem ocoidit dimittendum.'*'
«) lllal. P.C. 483. (Fy.48 8.1.)
(m) Exod. xxii. 2. (z) delegib. Hebraor. I. 4, c. 3. ^
(to) Potter. Antiq. b. 1. c. 24. (o) Hac. Llem. 64. I Hawk. P. C.71.
(x) Cjc. pro, Milone, 3. Ff. 9. 2. 4. (ft) 1 Hal. P. C. 485,486.
iy) " Divus Hadrianus rescripsit cum qui stu- (c) Ess. on gov. p. 2, c. 5.

(5) Repealed by 9 Geo. IV. c. 31, § 10 of another by misfortune, or in his own defence,

which enacts, that no punishment or forfeiture or in any other manner without felony,
hall be incurred b}* any person who shall kill
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ride, the very name whereof imports some fault, some error, or omission
;

HO trivial, however, that the law excuses it from the guilt of felony, though
in strictness it judges it deserving of some little degree of punishment (6).

II. Excusable homicide is of two sorts ; either per infortunium, by
misadventure; or sc dcfendcndo, upon a principle of self-preservation.
We will first see wherein these two species of homicide are distinct, and
then wherein they agree.

1. Homicide per infortunium or misadventure, is where a man, doing a
lawful act, without any intention of hurt, unfortunately kills another: as
where a man is at work with a hatchet, and the head thereof flies ofl^ and
kills a stander-by ; or where a person qualified to keep a gun, is shooting
at a mark, and undesignedly kills a man {d): for the act is lawful, and
the elTect is merely accidental (7.) So where a parentis moderately cor-
recting his child, a master his apprentice or scholar, or an officer punish-
ing a criminal, and happens to occasion his death, it is ( nly misadventure ;

for the act of correction is lawful : but if he exceeds the bounds of mode-
ration, either in the manner, the instrument, or the quantity of punish-
ment, and death ensues, it is manslaughter at least, and in some cases (ac-

cording to the circumstances) murder (e) ; for the act of immode-
rate correction is unlawful. *Thus, by an edict of the emperor plSS)
Constantine (/), when the rigoar of the Roman law with regard
to slaves began to relnx and soften, a master was allowed to chastise hi»
slave with rods and imprisonment, and, if death accidentally ensued, he
was guilty of no crime: but if he struck him with a club or a stone, and
thereby occasioned his death, or if in any other yet grosser manner
^ immoderate suo jure utatur, tunc reus homicidii sit^
But to proceed. A tilt or tournament, the martial diversion of our an-

cestors, was however an unlawful act: and so are boxing and sword-play-
ing, the succeeding amusement of their posterity: and therefore if a'

knight in the former case, or a gladiator in the latter, be killed, such kill-

ing is felony or manslaughter. But if the knight command or permit
such diversion, it is said to be only misadventure ; for then the a«t is law-

ful {g). In the like manner, as by the laws both of Athens and Rome,
he who killed another in the pancratium,OT public games authorized or per-

mitted by the state, was not held to be guilty of homicide (A). Likewise
(d) I Hawk. P. C 73, 74. (ff) 1 Hal. P. C. 473, 1 Hawk. P. C. 74.

<«1 1 Hal. P. C. 473, 474. (A) Plato, de LL. lib. 7. IJ. 9. 2. 7.

(/) 0/.;.9,M4.

(6) In New-York, in addition to the ex- pressing a riot, or in lawfully keeping- the
cuses mentioned in the text, liomicide is jus- peace. (2 R. S. 660, § 2. 3.)

tifiable la a public ofl&ccr, and tho^e acting (7) If a pcraon driving a carriage happen to
under him, when committed necc«sari/y in ar- kill another, if he saw, or had timely notice
re;.li[ig- ftlond fleeing from justice: or when of the mischief likely to ensue, and yet wil-
coininitied by any f)erdon, 1. in resisting an at- fully drove on, it will be murder: if he migkt
tfjmpt to murder him, or to commit any felony have si'cn the danger, but did not look before

on hira, or upon or in any dwelling-house in him, it will be manahiughter ; but if the acci-
whicb such person may be, even in the day- dent happened in such a manner, that no want
time: 2. in the lawful defence of himself or of due care could be imputed lo the driver, it

herself, or of husband, wife, parent, child, will be accidental death, and excusable homi-
iii tress, or servant, when there is cide. 1 East. P. C. 263. Wlicre, on a false

I' round to apprehend a design to alarm of thieves", the master of the housic kill-

r _ :. .ijuy, or to do some great personal ed one of the family by mistake, who had con-
injury, and there ia imminent danger that cealcd himself in a closet, this was holden ho-
such design may be arcr»mpli3lie<l: or, 3. when micide by njisfortune. Cro. Car. 538. Where
ncixusavlTy >

'
'

i,', bylaw- an unqualified ptrson by accident shoot* an-
lul wayr Hill my person other in sporting, it is no ^renter uflVnce thaii

I'jranyfcluny ' , .^ fully sup- in at qualified person. I Ladt P. C. 260, 9,
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to whip another's horse, whereby he runs over a child and kills him, is

held to be accidental in the rider, for he had done nothing unlawful : but
manslaughter in the person who whipped him, for the act was a trespass,

and at best a piece of idleness, of inevitably dangerous consequence (i) (8).

And in general, if death ensues in consequence of an idle, dangerous, and
unlawful sport, as shooting or casting stones in a town, or the barbarous
diversion of cock-throwing, in these and similar cases, the slayer is guilty

of manslaughter, and not misadventure only, for these are unlawful
acts (A:).

2. Homicide in self-defence or se defendendo, upon a sudden affray, is

also excusable, rather than justifiable, by the English law. This species

of selfdefence must be distinguished from that just now mention-

[*1841 ed, as calculated to *hinder the perpetration of a capital crime;
which is not only a matter of excuse, but of justification. But

the self-defence which we are now speaking of, is tliat whereby a man
may protect himself from an assault or the like, in the course of a sudden
broil or quarrel, by killing him who assaults him. And this is what the

law expresses by the word chance-medley, or (as some rather choose to

write it) chaud-medley, the former of which in its etymology signifies a

casual affray, the latter an affray in the heat of blood or passion ; both of
them of pretty much the same import: but the former is in common speech
too often erroneously applied to any^ manner of homicide or misadvent-
ure ; whereas it appears by the statute 24 Hen. VHI. c. 5, and our antieat

books (/), that it is properly applied to such killing as happens in self-de-

fence upon a sudden rencounter (in). This right of natural defence does
not imply a right of attacking: for, instead of attacking one another for

injuries past or impending, men need only have recourse to the proper
tribunals of justice. They cannot therefore legally exercise this right

of preventive defence, but in sudden and violent cases when certain and
immediate suffering would be the consequence of waiting for the assist-

ance of the law. Wherefore to excuse homicide by the plea cf self-de-

fence, it must appear that the slayer had no other possible (or, at least,

probable) means of escaping from his assailant (9).

(.) 1 Hawk. p. C. 73, (I, Staundf. P. C. 16.

(&) Ibid. 74. 1 Hal. P. C. 472. Fost. 261. (ot) A Inst. 55. 57. Fost. 275, 276.

(8) Whenever death is the consequence of kind, Best, C y., laid it down as law, "that
idle, dang^erous, and unlawful sports, or of if a person tliinks proper to keep an aniirjal

heedless, wanton, and indiscreet acts, with- of this description (a bull), knowing- its vici-

out a folonious intent, the party causing- the ous nature, and another person is killed by it,

death is g-uilty of manslaug-hter. As, if a it will be manslaug-hter in the owner, if no-

man rides an unruly horse among-st a crowd thing more ; at all events it will be an aggra-
of people, 1 East, P. C. 231; or throws a iJa^eci species of mansluug-hter. Blackman r,

stone, or shoots an arrow, over a wall, into a Simmons, 3 C. and P. 140. If workmen, in

put lie and frequented street, 1 Hale, P. C. the ordinary course of their business, throw
475; or discharg-es his pistols in a public rubbish from a house in a direction in which
street upon alig-hting- from hiscarriag-e, 1 Stra. persons are likely to pass, and any one pasa-

481 ; or throws a stone at a horoe, which ing- is killed, this is nianslaug-hter, 1 F.ast, P.
strikes a man, 1 Hale, P. C. 39; in any of C. 262. Killing- a person in a prize-fight is

these cases, thoug-h the party may be perfect- tnanslaug-hicr. Ward's case, 1 East, P. C. 270.

ly innocent of any mischievous intent, still, if As to what are lawful sports, see Pulton, title,

death ensues, he is g-uilty of manslaughter. Riot.

So, if the owner suffers to be at larg-e any (9) '1 he g-eneral principle seems to be this,

animal which he knows to be vicious and mis- If a man is attacked in such a manner that

chievous, and it kills a man, it has been there is no possibility of his escaping without

thoug-ht by some that he may be indicted for ktiling- his assailant, he is justified in doing- eo,

manslaughter ; but it is well ag-rred that he is after having- done his utmost to retreat, Fost.

guilty of a high misdemeanor, 2 Haw. P. C. 278; Kel. 1'28. But no assault, however vio-

c. 13, §8; and, in a very recent case of that lent, will justify killing^ the assailant, under
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It is frequently (liflicult to distinjruisli this species of homicido (upon
thancc-medlcy in S('lf-dcftnco) from that of manslaughtor, in the proper legal

sense of the word [n). But the true criterion hetween them seems to be
iliis : when both parties are actually combating at the time when the
mortal stroke is given, the slayer is then guilty of manslaughter : but if

the slayer has not begun the fight, or (having begim) endeavours to de-
cline any farther struggle, and afterwarus, being closely pressed by his
antagonist, kills him to avoid his own destruction, this is homicide excu-
sable by self-defence (o). For which reason the law requires, that

the person, who kills another in his own defence, *should have [•185]
retreated as far as he conveniently or safely can, to avoid the vio-

lence of the assault, before he turns upon his assailant; and that not fac-

titiously, or in order to watch his opportunity, but from a real tenderness
of shedding his brother's blood. And though it may be cowardice, in time
of war between two independent nations, to flee from an enemy

;
yet be-

tween two fellow-subjects the law countenances no such point of honour :

because the king and his courts are the vindices injuriarum, and will give

to the party wronged all the satisfaction he deserves (/>). In this the civil

law also agrees with ours, or perhaps goes rather farther : "^wt cum aliter

tneri se non possunt, damni culpam dedcrint, innoxii sunt {q)" The party as-

saulted must therefore flee as far as he conveniently can, either by reason
of some wall, ditch, or other impediment ; or as far as the fierceness of the

assault will permit him (r) : for it may be so fierce as not to allow him to

yield a step, without manifest danger of his life, or enormous bodily harm ;

and then in his defence he may kill his assailant instantly. And this is

the doctrine of universal justice {s), as well as of the municipal law.

And as the manner of the defence, so is also the time to be considered :

for if the person assaulted does not fall upon the aggressor till the affray

is over, or when he is running away, this is revenge, and not defence.

Neither, under the colour of self-defence, will the law permit a man to

screen himself from the guilt of deliberate murder : for if two persons, A
and B, agree to fight a duel, and A gives the first onset, and B retreats as

far as he safely can, and then kills A, this is murder ; because of the pre-

vious malice and concerted design {t). But if A upon a sudden quarrel,

assaults B first, and upon B's returning the assault, A really and bondfide
flees ; and, being driven to the wall, turns again upon B and kills him

:

this may be se defendendo according to some of our writers (u)

;

•though others {w) have thought this opinion too favourable ; in- [*186]

asmuch as the necessity, to which he is at last reduced, originally

arose from his own fault. Under this excuse, of self-defence, the principal

civil and natural relations are comprehended ; therefore master and ser-

vant, parent and child, husband and wife, killing an assailant in the ne-

cessary defence of each other respectively, are excused ; the act of the

(n) 3 Inst. 55. (») Puff. b. 2, c. 5, *> U.
(o) Fost. 277. {t) 1 Hal. P. C. 479.

(B) 1 Hal. P. C. 481. 483. («) Ibid. 428.

(o) Ff. 9. 2. 45. (w) 1 Hawk. P. C. 79.

(r) 1 Hal. P. C. 483.

the plea of necessity, unless there is a clear kills one who feloniously .issaultjs him in the

nianifrslation of a felonious intent. 1 East, highway, may justify the fact without retreat-

P. C. 277; 1 Russell, 551. And an officer ing at all. 1 Haw. P. C. c. 29, ^ 16 ; 1 Hale,

who kills one who resists him in the execution P. C. 41, 3 Inst. 56, Crom. 28^ a.

of his office, ami rxin .i j.riv a* that

Vol. II. 67



140 PUBLIC WRONGS.

relation assisting being construed the same as the act of the party hira"

self (x).

There is one species of homicide sc dcfendendo, where the party slain is

equally innocent as he who occasions his death : and yet this homicide is

also excusable from the great universal principle of self-preservation, which
prompts every man to save his own life preferably to that of another, where
one of them must inevitably perish. As, among others, in that case men-
tioned by lord Bacon (y), where two persons, being shipwrecked, and get-

ting on the same plank, but finding it not able to save them both, one of

them thrusts the other from it, whereby he is drowned. He who thus pre-

serves his own life at the expense of another man's is excusable through
unavoidable necessity, and the principle of self-defence : since their both

remaining on the same weak plank is a mutual, though innocent, attempt

upon, and an endangering of, each other's life (10).

Let us next take a view of those circumstances wherein these two
species of homicide, by misadventure and self-defence, agree ; and those

are in their blame and punishment. For the law sets so high a value

upon the life of a man, that it always intends some misbehaviour in the

person who takes it away, unless by the command or express permis-

sion of the law. In the case of misadventure, it presumes negligence,

or at least a want of sufficient caution in him who was so unfortunate as

to commit it ; who therefore is not altogether faultless {z). And
[*187] as to the necessity which excuses a man who *kills another se dc-

fendendo, lord Bacon («) entitles it necessitas culpalilis, and thereby
distinguishes it from the former necessity of killing a thief or a malefac-
tor. For the law intends that the quarrel or assault arose from some un-
known wrong, or some provocation, either in word or deed : and since in

quarrels both parties may be, and usually are, in some fault ; and it scarce
can be tried who was originally in the wrong ; the law will not hold
the survivor entirely guiltless. But it is clear, in the other case, that

where I kill a thief that breaks into my house, the original default can
never be upon my side. The law besides may have a farther view, to

make the crime of homicide more odious, and to caution men how they
venture to kill another upon their own private judgment ; by ordaining,

that he who slays his neighbour, without an express warrant from the law
80 to do, shall in no case be absolutely free from guilt.

Nor is the law of England singular in this respect. Even the slaughter
of enemies required a solemn purgation among the Jews ; which implies
that the death of a man, however it happens, will leave some stain be-
hind it. And the mosaical law {b) appointed certain cities of refuge for

him "who killed his neighbour unawares: as if a man goeth into the
wood with his neighbour to hew wood, and his hand fetcheth a stroke
with the axe to cut down a tree, and the head slippeth from the helve,
and lighteth upon his neighbour that he die, he shall flee unto one of these

(x) 1 Hal. p. C. 448. (a) Elem. c. 5.

(y) Elem. c. 5. See also 1 Hawk. P. C. 73. (6) Numb. c. 35, and Deut, c. 19.
{z) 1 Hawk. P. C. 72.

(10) In New-York homicide is excusable tion, or upon a sudden combat, without any
when committed, 1st. in doing any lawful act undue advantage being taken, and without
by lawful means with usual and ordinary any dangerous weapon being used, and not
caution, and without any unlawful intent. 2nd. done in a cruel or unusual manner. (2 R. S.
By accident and misfortune in the heat of pas- 660, () 4.)
«ion, upon any sudden and sufficient piovoca-

I
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riiies and live." But it scorns he was not held wholly blameless, any
iiioro than in the English law ; since the avenger of blood might slay

him bclore he reached his asylum, or if he afterwards stirred out of it till

the death of the high priest. In the imperial law likewise (c) casual ho-
micide was excused, by the indulgence of the emperor signed with hii

own sign manual, " annotationc principis ;" otherwise the death of a man,
however committed, was in some degree punishable. Among the

Greeks {d) homicide by misfortune was expiated by voluntary •ba- [•IBS]
nishment for a year (e). In Saxony a fine is paid to the kindred
of the slain ; which also, among the Western Goths, was little inferior to

that of voluntary homicide (/) : and in France (g) no person is ever ab-

solved in cases of this nature, without a largess to the poor, and the charge
of certain masses for the soul of the party killed.

The penalty inflicted by our laws is said by sir Edward Coke to have
been anciently no less than death (h) ; which however is with reason de-

nied by later and mor« accurate writers (t). It seems rather to have con-

sisted in a forfeiture, some say of all the goods and chattels, others of only

part of them, by way of fine or wercgild [k) : which was probably dis-

posed of, as in France, in pios usus, according to the humane superstition

of the times, for the benefit of his soul who was thus suddenly sent to his

account, with all his imperfections on his head. But that reason having
long ceased, and the penalty (especially if a total forfeiture) growing more
severe than was intended, in proportion as personal property has become
more considerable, the delinquent has now, and has had as early as our

records will reach (/), a pardon and writ of restitution of his goods as a
matter of course and right, only paying for suing out the same (m) (11).

And indeed to prevent this expense, in cases where the death has notori-

ously happened by misadventure or in self-defence, the judges will usually

permit (if not direct) a general verdict of acquittal (n) (12).

III. Felonious homicide is an act of a very different nature from the

former, being the killing of a human creature, of any age or sex, without

justification or excuse. This may be done either by killing one's self, or

another man.
•Self-murder (13), the pretended heroism, but real cowardice, of [*189]

the Stoic philosophers, who destroyed themselves to avoid those ills

which they had not the fortitude to endure, though the attempting it seems
to be countenanced by the civil law (o), yet was punished by the Athenian
law with cutting off the hand, which committed the desperate deed

( p). And

<e) Cod. 9. 16. 5. (t) 1 Hal. P. C. 425. 1 Hawk. P. C. 75. Post.
id) Plato de Lef^. lib. 9. S82, Ac.
(«) To this expiation by banishment the spirit of (*) Post. 287.

Patroclus in Homer mav be thought to aJludo, when (l) Ibid. 283.

he remmds Achilles, m'the twenty-tliird Iliad, that (m) 2 Hawk. P. C. 381.

when a child he was obliged to flee his country for (n) Post. 288.
casually killing his playfellow; *'^ vr\nioi ovk IBc- (o) " Si quit impatientiadolorit, atit taediovitae
Xa**-." aut morbo, out furore^ out pudore, more maluii
(/) ."==' -' Ooth. I. 3, c. 4. non animadvertatur in eum." Ff. 49. 16. 6.

*

(g) !>' llie digest. (») Pot. Antiq. b. 1, c. 36.

(X)2 1,

(11) But now all forfeiture and punishment versal practice to direct an acquittal.

is remo. ' -
—

'. cases. See Geo. IV. c. The jury are to find a general verdict of

31, 1^ I" note (5). acquittal in all cases where the homicide was
All I \cepl for treason, are abo- justifiable or excusable. (2 R. S. 661, <J

5.)

Jishe.l m .\. w-Y..rk. (2 R. S. 701, ^ 22). (13) This offence is not noticed in the laws

(12) Where the homicide docs not amount of Now-York.
to murder or manslaughter, it is now the uni-
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also the law of England wisely and religiously considers, that no man hath
a power to destroy life, but by commission from God, the author of it : and,

as the suicide is guilty of a double offence ; one spiritual, in invading the
prerogative of the Almighty, and rushing into his immediate presence un-
called for ; the other temporal, against the king, who hath an interest in

the preservation of all his subjects ; the law has therefore ranked this

among the highest crimes, making it a peculiar species of felony, a felony
committed on one's self. And this admits of accessaries before the fact, as
well as other felonies ; for if one persuades another to kill himself, and he
does so, the adviser is guilty of murder {q) (14). Afelo de se therefore is

he that deliberately puts an end to his own existence, or commits any un-
lawful malicious act, the consequence of which is his own death : as if

attempting to kill another, he runs upon his antagonist's sword : or, shoot-

ing at another, the gun bursts and kills himself (r) (15). The party must
be of years of discretion, and in his senses, else it is no crime. But this

excuse ought not to be strained to that length, to which our coroner's juries

are apt to carry it, viz. that the very act of suicide is an evidence of insani-

ty ; as if every man, who acts contrary to reason, had no reason at all

:

for the same argument would prove every other criminal non compos, as
well as the self-murderer. The law very rationally judges, that everj^ me-
lancholy or hypochondriac fit does not deprive a man of the capacity of

discerning right from wrong ; which is necessary, as was observed
[*190] in a former chapter {s), to *form a legal excuse. And therefore

if a real lunatic kills himself in a lucid interval, he is d^felo de se as
much as another man {t).

But now the question follows, what punishment can human laws inflict

on one who has withdrawn himself from their reach? They can only act
upon what he has left behind him, his reputation and fortune : on the for-

mer, by an ignominious burial in the highway, with a stake driven through
his body (16) ; on the latter, by a forfeiture of all his goods and chattels to

the king : hoping that his care for either his own reputation, or the welfare
of his family, would be some motive to restrain him from so desperate and
wicked an act. And it is observable, that this forfeiture has relation to the
time of the act done in the felon's lifetime, which was the cause of his
death. As if husband and wife be possessed jointly of a term of years in

{q) Keilw. 136. (5) See page 24.
(r) 1 Hawk. P. C. 68. 1 Hal. P. C.413. «) 1 Hal. P. C. 412.

(14) In New-York, the adviser is guilty of officer shall give directions for the private in-
manslaughter in the first degree, and punish- torment of the remains of such person /e/o de
able with imprisonment not less than 7 years, se, without any stake being driven through the
(2R. S. 661, ^ 7.) body of such person, in the churchyard or

(15) He who kills another upon his desire other burial-ground of the parish or place in
or command, is in the judgment of the law as which the remains of such person might by the
much a murderer, as if he had done it merely laws or customs of England be interred, if the
of his own head ; and the person killed is not verdict of felo de se had not been found against
looked upon as a felo de se, inasmuch as his such person, such interment to be made within
assent was merely void, being against the law twenty-four hours from the finding of the in-
of God and man. 1 Haw. P. C. c. 27, (J 6

;

quisition, and to take place between the hours
Keilw. 136; Moor, 754. And see Rex v. Saw- of nine and twelve at night. Proviso

((J 2,)
yer, 1 Russell, 424 ; Rex v. Evans, id. 426. not to authorize the performing of any of the

(16) But now by 4 Geo. IV. c. 52,
<J 1, it rites of christian burial on the interment of the

shall not be lawful for any coroner, or other of- remains of any such person, nor to alter the
ficer having authority to hold inquests, to issue laws or usages relating to the burial of such
any warrant or other process directing the in- person, except so far as relates to the inter-
terment of the remains of persons, against ment of such remains in such yard or burial

,

whom a findmg of felo de se shall be had, in ground at such time and in such manner.
apy public highway ; but such coroner or other

1
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land, and the husband drowns himsolf ; the land sliall be forfeited to the

king, and tho wife shall not have it by survivorship. For by the act of

casting himself into the water he forfeits the; term ; which jrivea a title to

the king, prior to the wife's title by survivorship, which could not accrue

till the instant of lier husband's death (u). And though it must be owned
that the letter of the law herein borders a little upon severity, yet it is some
alleviation that the power of niitigation is left in the breast of the sovereign,

who upon this, as on all other occasions, is reminded by the oath of his of-

fice to execute judgment in mercy (17).

The other species of criminal homicide is that of killing another man.
But in this there are also degrees of guilt, which divide the offence into

inanslaufrhtcr and murder. The difference between which may be partly

collected from what has been incidentally mentioned in the preceding arti-

cles, and principally consists in this, that manslaughter, when voluntary,

arises from the sudden heat of the passions, murder from the wickedness of

the heart.

*1. Manslaughter is therefore thus defined (u), the unlawful [*191]

killing of another without malice either express or implied : which
may be either voluntarily, upon a sudden heat ; or involuntarily, but in the

commission of some unlawful act. These were called in the Gothic con-

stitutions " homicidia vulgaria ; quae aut casu, aut etiam sponte committuntur

,

sed in suhitaneo quodam iracundiae colore et impetu {p)y And hence it fol-

lows, that in manslaughter there can be no accessaries before the fact ; be-

cause it must be done without premeditation.

As to the first, or volujitary branch : if upon a sudden quarrel two persons
fight, and one of them kills the other, this is manslaughter : and so it is, if

they upon such an occasion go out and fight in a field ; for this is one con-

tinued act of passion {x) : and the law pays that regard to human frailty,

as not to put a hasty and a deliberate act upon the same footing with re-

gard to guilt. So also if a man be greatly provoked, as by pidling his

nose, or other great indignity, and immediately kills the aggressor, though
this is not excusable se defcndendo, since there is no absolute necessity for

doing it to preserve himself; yet neither is it murder, for there is no previous

malice; but it is manslaughter [y) (18). But in this, and in every other

(v) Finch, L. 216.
(w) 1 Hal. P. C. 466.

(u>) Stiemh. de jure Goth. I. 3, c. i.

(X) 1 Hawk. P. C.

(y; Kely-ng. 135.

(17) As to what a felo de se shall forfeit, it

seems clear, that he shall forfeit all chattels

real or persona! which he has in his own right

;

and alao all chattels real whereof he is pos-
sessed, either jointly with his wife, or in her
right ; and also all bonds and other personal
things in action, Ixjlonging solely to nimself

;

and al«o all personal things in action, and,
as some say, entire chattels in possession
to which he waa entitled jointly with an-
other, on any account, except that of mer-
chandize. Biit it is said that he shall forfeit

a moiety only of such joint chattels, as raay
be severed, and nothing at all of what he was
possessed of as executor or administrator.
1 Haw. P. C. c. 27, i) 7. The blood of a
felo (U se \» not corrupted, nor his lands of in-

heritance forfeited, nor his wife barred of her
dower. 1 Haw. P. C. c. 27, ^ 8 ; Plowd. 261,
b. 262, a ; 1 Hale, P. C. 413. The will of a
felo de «e, therefore, becomes void as to his

Personal property, but not as to his real estate,
'lowd. 261. No part of the personal estate

of a. felo de se vests in the king, before the self-

murder is found by some inquisition ; and,
consequently, the forfeiture thereof is saved
by a pardon of the offence before such finding.

5 Co. Rep. 110, b, 3 Inst. 54, 1 Saund. 362,
1 Sid. 150, 162. But if there be no such par-
don, the whole is forfeited immediately after

such inquisition, from the time of the act
done by which the death was caused, and all

intermediate alienations and titles are avoided.
Plowd. 260, 1 Hale, P. C. 29, 5 Co. Rep. 110,
Finch, L. 216. See also upon this subject,
Lambert v Taylor, 6 D. and R. 188, 4 B. and
C. 138.

(18) See note 10, p. 186. In New-York,
homicide, when not justifiable or excusable, is

murder or manslaughter: the first puni.nhed
by hanging, the last by imprisonment. Man-
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case of homicide upon provocation, if there be a sufficient cooling-time for

passion to subside and reason to interpose, and the person so provoked af-

terwards kills the other, this is deliberate revenge and not heat of blood,

slaughter is diyided into 4 degrees : the first

(or highest) degree may be committed : 1. By
the act, procurement, or culpable negligence,

of a person perpetrating or attempting to per-

petrate any crime or misdemeanor not amount-
ing to a felony, in cases where such killing

would be murder at common law. 2. By as-

sisting another to commit suicide. 3. By wil-

fully killing an unborn quick child, by any in-

jury to the mother, which would be murder if it

resulted in the death of the mother.
Manslaughter in the second degree is : 1.

The wilful killing of a quick child of which
any woman is pregnant, unless the killing was
necessarj' to preserve the life of the mother, or
was advised by two physicians as being ne-
cessary for that purpose. 2. The killing of a
human being without a design to effect death, in

a heat of passion, but in a cruel and unusual
manner, unless it be committed under such
circumstances as to constitute excusable or

justifiable homicide. 3. The unnecessary kill-

ing of another, while resisting an attempt by
such other to commit any unlawful act, or after

such attempt shall have failed.

Manslaughter in the third degree is : 1.

The killing of another in the heat of passion,

without a design to effect death, by a dangerous
•weapon : except in cases where the statute

has made such killing justifiable or excusable.

2. The involuntary killing of another, by the act,

procurement, or culpable negligence, of any
person, while such person is committing or at-

tempting to commit any trespass or other injury
to private rights or properly. 3. Where the
owner of a mischievous animal, knowing its

propensities, vnllingly suffers it to go at large,

or keeps it without ordinary care ; and the ani-

mal, while so at large or unconfined, kills any
one who has taken all the precautions that

circumstances may permit to avoid the ani-

mal. 4. Where any one navigating any boat

or vessel for gain, wilfully or negligently re-

ceives so many passengers, or so much lading,

as to sink or overset the vessel, and thereby
any one is drowned or otherwise killrd. .5.

Where any one having charge of a steamboat
for passengers, or having charge of its boiler

or other apparatus for the generation of steam,

from ignorance or gross neglect, or to excel

in speed any other boat, allows to be created

such an undue quantity of steam as to burst or

break the boiler, or other such apparatus, or any
machinery connected with it, and any one is

killed by such bursting or breaking. 6.

Where a physician, while intoxicated, does any
act that causes the death of his patient, though
without intending to cause death.

Manslaughter in the fourth degree, is : 1.

the involuntary killing of another by any wea-
pon, or by means neither cruel nor unusual, in

the heat of passion in cases not declared to be
excusable homicide. 2. Every other killing

of a human being by the act, procurement, or

culpable negligence of another, when such
killing is not declared to be justifiable or excu-

sable, or murder or manslaughter in a higher

degree. (2 R. S. 661, 662, ^ 5 to 19. & 3 R,
S. App. p. 158.)

Manslaughter in X\ie first degree is punish-
able with imprisonment not less than seven
years : in the 2d degree not less than 4, nor
more than 7 : in the 3d degree not less than 2,

nor more than 4 : in the 4th degree, not more
than 2 years, and a fine of not more than
1000 dollars. (Id. <5 20.)

It may be proper to subjoin here the statu-

tory definition of murder ;—it is the killingj of

a human being without the authority of law,

when committed in the following cases, unless

it be manslaughter, or excusable or justifiable

homicide : 1. When perpetrated from a pre-

meditated design to effect the death of the per-

son killed, or of any human being. 2. When
perpetrated by any act immediately dangerous
to others, and evincing a depraved mind, re-

gardless of human life, without any premedi-
tated design to effect the death of any particu-

lar individual. 3. When perpetrated without
any design to effect death, by a person engaged
in the commission of a, felony.

It is also murder for any inhabitant or resi-

dent of this state, by previous appointment or

engagement to fight a duel out of the state,

and in so doing to inflict a wound upon his an-

tagonist or any other person, whereof the per-

son thus injured shall die within this state :

and every second in such a duel is also a mur-
derer. But a former conviction or acquittal in

another state or country is a defence here. (2
R. S. 657, (^ 5, 6, 7.)

It will be seen that our statutes have mate-
rially altered the common law, and they must
create many difficult questions, the solution of
which must be obtained by a careful examina-
tion of on« part with the other, and by refe-

rence to the former law. There is in one part

a confusion of expression, which, it is but jus-

tice to say, does not often occur in our Re-
vised Statutes. An essential part of the de-

finition oi murder ii, that it is the commission
of certain acts in cases in which they would
not be manslaughter. (2 R. S. 657, ^ 5.) And
an equally essential part of the definition of
manslaughter in the fourth degree is, that it be
a homicide that is not declared to be murder.
(Id. C62, {} 19.) So that, to know what mur-
der, the greatest of these offences, is, we must
first learn what is manslaughter : and, when
we turn to the definition of manslaughter in

the fourth degree, the least of these offences,

we cannot discover its meaning till we learn
the meaning of murder. Thus the Revisers
have here been guilty of defining in a circle.

The intention, however, is sufficiently plain,

that manslaughter in the fourth degree is any
unjustifiable or inexcusable homicide less cul-

pable than the other degrees of manslaughter :

and then the definition of murder also is freed

from confusion.

Murder, treason, and arson in the first de-

gree, and those offences alone, are punished

with death (2 R. S. 656, ^1.), which is in*

flicted by hanging. (Id. 659, ^ 25.)
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and accordingly amounts to murder («). So if a man takes another in the

net of adultery with his wife, and kills him directly upon the spot ; though

this was allowed by the laws of Solon (a), as likewise by the Roman civil

law (if the adulterer was found in the husband's own house) {h), and also

among the ancient Goths {c)
; yet in England it is not absolutely ranked

in the class of justifiable} homicide, as in case of a forcible rape,

•but it is manslaughter {d). It is however the lowest degree of [•192]

it ; and therefore in such a case the court directed the burning in

the hand to be gently inflicted, because there could not be a greater provo-

cation (ff). Manslaughter therefore on a sudden provocation differs from
excusable homicide se defendendo in this : that in one case there is an ap-

parent necessity, for self-preservation, to kill the aggressor : in the other, no
necessity at all, being only a sudden act of revenge.

The second branch, or involuntary manslaughter, differs also from homi-
cide excusable by misadventure, in this ; that misadventure always hap-
pens in consequence of a lawful act, but this species of manslaughter in

consequence of an unlawful one. As if two persons play at sword and
buckler, unless by the king's command, and one of them kills the other

:

this is manslaughter, because the original act was unlawful ; but it is not

murder, for the one had no intent to do the other any personal mischief (y^.
So where a person does an act, lawful in itself, but in an unlawful manner,
and without due caution and circumspection : as when a workman flings

down a stone or piece of timber into the street, and kills a man ; this may
be Either misadventure, manslaughter, or murder, according to the circum-

stances under which the original act was done : if it were in a country vil-

lage, where few passengers are, and he calls out to all people to have a
care, it is misadventure only ; but if it were in London, or other populous
town, where people are continually passing, it is manslaughter, though he
gives loud warning [g) ; and murder, if he knows of their passing, and gives

no warning at all, for then it is malice against all mankind (A). And, in

general, when an involuntary killing happens in consequence of an unlaw-

ful act, it will be either murder or manslaughter (z), according to the nature

of the act which occasioned it. If it be in prosecution of a felo-

nious *intent, or in its consequences naturally tended to bloodshed, ["IQS]

it will be murder ; but, if no more was intended than a mere civil

trespass, it will only amount to manslaughter {j).

(*) Fost. 296. on one species of criminal negligence, whereby the
(o) Plutarch, in vit. Solon. death of a man i« occasioned. For by statute 10
(b) Ff. 48. 5. 24. Geo. 11. c. 31, if any waterman between Gravesend
(c) Sticmh. de jure Goth. I. 3, c. 2. and Windsor receives into his boat or barge a great-
(d) 1 Hal. P. C. 486. er number of persons than the act allows, and any
(e) Sir T. Raym. 212. passenger shall then be drowned, such waterman
(/) 3 Inst. 56. is guilty (not of manslaughter, but) of felony, and
U) Kes. 40. shall be transported as a felon (19).
(A) 3 Inst. 57. (» Foster, 25«. 1 Hawk. P. C. 84.
(t) Our statute law has severely animadverted

(19) Repealed, together with all other Acts pas.scngers shall l)e carried in any boat, 6cc.
for the regulation of watermen plying upon than is allowed, and any one or more of them
the riTer Thames, (vide ante, 64, note (22),) .«!hall by rea.son tlicreofbe drowned, every per-
by 7 and S Geo. IV. c. 75; section 38 of son navigating such boat, Ac, offending ihere-
^'

'
' '"' "^ ! mviding that no l)ont, &c., for in, and being thereof lawfully convicted, shall<'-

,

i» • ' rs on the river Thames, be deemed guilty of misdemeanor, and shall
sLlI: 1

.
u-.d without a licence, expressing be liable to such punishment as in ca.ses of

the number of persons it may Ijc allowed to misdemeanor, at the di.^cretion of the court

;

carry, and that the numl»er and name of the and shall bo disfranchi.^cd, and not allowed
owner shall be pai'-"' '

' ,<ing thereafter to navigate any boat, &<
a penalty for n ,ns, river Thames,
enacts, that in (>tr r of
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Next, as to the punishment of this degree of homicide : the crime of man-
slaughter amounts to felony, but within the benefit of clergy ; and the of-

fender shall be burnt in the hand, and forfeit all his goods and chattels (20).

But there is one species of manslaughter which is punished as murder,
the benefit of clergy being taken away from it by statute ; namely, the of-

fence of mortally stabbing another, though done upon sudden provoca-
tion. For by statute 1 Jac. I. c. 8. when one thrusts or stabs another, not

then having a weapon drawn, or who hath not then first stricken the party

stabbing, so that he dies thereof within six months after, the offender shall

not have the benefit of clergy, though he did it not of malice aforethought.

This statute was made on account of the frequent quarrels and stabbings

with short daggers, between the Scotch and the English at the accession

of James the First {k), and being therefore of a temporary nature, ought to

have expired with the mischief which it meant to remedy. For in point of

solid and substantial justice, it cannot be said that the mode of killing,

whether by stabbing, strangling, or shooting, can either extenuate or en-

hance the guilt : unless where, as in the case of poisoning, it carries with
it an internal evidence of cool and deliberate malice. But the benignity of

the law hath construed the statute so favourably in behalf of the subject,

and so strictly when against him, that the ofi'ence of stabbing now stands

almost upon the same footing, as it did at the common law (/). Thus, (not

to repeat the cases before mentioned, of stabbing an adulteress, &c. which
are barely manslaughter, as at common law), in the construction of this

statute it hath been doubted, whether, if the deceased had struck at all be-

fore the mortal blow given, this does not take it out of the statute, though
in the preceding quarrel the stabberhad given the first blow; and

[*194] *it seems to be the better opinion, that this is not within the

statute (m). Also it hath been resolved, that the killing a man by
throwing a hammer or other blunt weapon is not within the statute ; and
whether a shot with a pistol be so or not, is doubted {n). But if the party

slain had a cudgel in his hand, or had thrown a pot or bottle, or discharged

a pistol at the party stabbing, this is a sufllcient having a weapon drawn
on his side within the words of the statute (o) (21).

{h) Lord Raym. 140. (n) 1 Hal. P. C. 470.

(Z) Fost. 299, 300. (o) 1 Hawk. P. C. 77.

(ot) Fost. 301. 1 Hawk. P. C. 77.

(20) By 9 Geo. IV. c. 31, ^ 9, (repealing all attempt to discharge any kind of loaded arms
former enactments on this subject,) every per- at any person, or shall unlawfully or mali-

son convicted of manslaughter shall be liable, ciously stab, cut, or wound any person, with
at the discretion of the court, to be transport- intent, in any of the cases aforesaid, to mur-
ed for life, or for any term not less than seven der such person, every such offender, and
years, or to be imprisoned with or without every person counselling, aiding, or abetting

hard labour, for any term not exceeding four such offender, shall be guilty of felony, and,

years, or to pay such fine as the court shall being convicted thereof, shall suffer death as a
award. felon. And by i) 12, it is enacted, that if any

(21) The 1 J. I. c. 8, together with the 43 person unlawfully and maliciously shall shoot

G. III. c. 58, (Lord Ellenborough's Act,) and at any person, or shall, by drawing a trigger,

the 1 G. IV. c. 90, relating to the same sub- or, in any other manner, attempt to discharge

ject, is repealed by 9 G. IV. c. 31 ; by ^ 11 of any kind of loaded arms at any person, or

which it is enacted, that if any person unlaw- shall unlawfully and maliciously stab, cut, or

fully and maliciously shall administer, or at- wound any person, with intent, in any of the

tempt to administer to any person, or shall cases aforesaid, to maim, disfigure, or disable

cause to be taken by any person, any poison such person, or to do some other grievous

or other destructive thing, or shall unlawfully bodily harm to such person, or with intent to

and maliciously attempt to drown, suffocate, resist or prevent the lawful apprehension or

or strangle any person, or shall unlawfully detainer of the party so offending, ot of any

and maliciously shoot at any person, or shall, of his accomplices, for any offence for which

by drawing a trigger, or in any other manner, he or they may respectively be liable by law



5. Wo arc next lo consider the crime of doliboratc and wilful murder

;

h crime at which human nature starts, and which is I believe punished,

ahnost universally throui^hout the world with death. The words of the

Mosaical law (over and above the gcncjral precept to Noah (/>), that
*' whoso sheddeth man's blood, by man shall his blood bo shed") are very
emphatical in prohibiting the pardon of murderers {q). " Moreover ye sh^l
take no satisfaction for the life of a murderer, who is guilty of death, but

he shall surely be put to death ; for the land cannot be cleansed of the
blood that is shed therein, but by the blood of him that shed it." And
therefore our law has provided one course of prosecution (that by appeal,

of which hereafter), wherein the king himself is excluded the power of
pardoning murder ; so that, were the king of England so inclined, he
could not imitate that Polish monarch mentioned by Puffendorf (r) : who
thought proper to remit the penalties of murder to all the nobility, in an
edict with this arrogant preamble, " nos, divini juris rigorcm moderanteSi

^c." But let us now consider the definition of this great offence.

The name of murder (as a crime) was anciently applied only to the se-

cret killing of another {s) ; (which the word mocrda signifies in the Teu-
tonic language) [t) ; and it was defined, " homicidium quod nullo vidente,

nulla scicnte, clam perpetratur (u) :" for which the vill wherein it was com-
mitted, or (if that were too poor) the whole hundred was liable

to a heavy *amcrcement ; which amercement itself was also de- [*195]
nominated murdrum {w). This was an ancient usage among the

Goths in Sweden and Denmark ; who supposed the neighbourhood, un-
less they produced the murderer, to have perpetrated or at least connived
at the murder {x) : and, according to Bracton (y), was introduced into

this kingdom by king Canute, to prevent his countrymen the Danes

(j>) Gen. ix. 6. lari permittam nee murdari." And the wotcjs "pur
iq) Numb. xxiv. 31. murdre le droit," in the articles of that statute, aro
(r) L. of N. b. 8, c. 3. rendered in Fleta, ibid. () 8. "pro jure alicujus mur-
(s) Dial, de Scacch. I. I, c. 10. driendo."
(.t) Stiemh. dc jure Sueon. I. 3, e. 3. Tlie word («) Glanv. 1. 14, c. 3.

murdre in our old statutes also signified any kind of (w) Bract. /. 3, tr. 2, c. 15, tf 7. Stat. Marl. c. 26.
concealment or stifling. So in the statute ofExeter, Post. 281.
14 Edw. I. "je riens ne cclerai, tie sufferai estre (x) Stiemh. I. 3, c. 4.

cele ne murdre ;" which is thus translated in Fleta, (y) I. 3, tr. 2, c. 15.

/. 1, c. 18, t) 4. "Nullum veritatem celabo, nee ce-

to be apprehended or detained, every such of- of a stab or a cut. The new Act also places,
fender, and every person counselling, aiding, attempts to murder, and attempts to maim,
«r abetting such offender, shall bp guilty of under two distinct clauses ; it does not, how-
felony, and, being convicted thereof, shall suf- ever, make those offences distinct in their na-
fer death as a felon : provided, that in case it ture : it follows, therefore, that both may be
shall appear, on the trial of any person indict- charged in the same indictment. An indict-
ed for any of the offences above specified, that ment under this statnte must describe with
such acts of shooting, or of attempting to dis- accuracy the mode in which the injury is in-
charge loaded arms, or of stabbing, cutting, or flicted ; for w here the indictment under 43 G.
wounding, as aforesaid, were committed un- III. c. 58, was for cutting, and the evidence
d( r su( h circumstances, that if death had en- was that the wounds were inflicted by stab-
silt d til. rt-from, the same would not in law bing, the judges held the conviction wrong.
ba-. c

.
the crime of murder, in ev- Rex v. M'Dermot, R. and R. C. C. 356. It

c-r\ s ;)erson so indicted shall be may be observed, generally, that where the in«
accjuf . .y. There are two novelties jury is inflicted with intent to prevent a law-
in this Act of Parliament ; first, the provisions ful apprehension, it must be shewn that the
in section II, respecting drouming, suffocating, offender had notice of the purpose for which
and strangling ; and secondly, the introduction, he was apprehended ; for otherwise, in case
in Ijoth S8. 11 and 12, of the word wourul, after of death ensuing, the offence would be man-
thr word.s stnh nnd nif. The latter is an im- slauL'hter, and the prisoner would be entitled
yr vim. Ill • ' ,„ a drsidera- t., i* of the proviso in section 12. See
'-' "V the fonncr 8ia- I -io, 1 Russell, 599. With respect
t';tc i a. :r/ : k- want of some ! ...... ._^.. uf this, and of other descriptions,
suoh general term, wiicre the injury inflicted comnutted upon the high seas ; sec post, 268.
did not fall strictly within the delimtion either

Vol. II. 68
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from being privily murdered by the English ; and was afterwards con>
tinued by William the Conqueror, for the like security to his own Nor-
mans (z). And therefore if, upon inquisition had, it appeared that the
person found slain was an Englishman (the presentment whereof was de-
nominated englescherie) («), the country seems to have been excused from
this burthen. But, this difference being totally established by statute

14 Edw. III. c. 4. we must now (as is observed by Staundforde) {h) define

murder in quite another manner, without regarding whether the party
slain was killed openly or secretly, or whether he was of English or foreign

extraction.

Murder (22) is therefore now thus defined or rather described by sir Ed-
ward Coke (c) ;

" when a person of sound memory and discretion, unlaw-
fully killeth any reasonable creature in being, and under the king's peace,
with malice aforethought, either express or implied." The best way of
examining the nature of this crime will be by considering the several

branches of this definition.

First, it must be committed by ^i, person of sound memory and discretion:

for lunatics or infants, as was formerly observed, are incapable of commit-
ting any crime : unless in such cases where they shew a consciousness of
doing wrong, and of course a discretion, or discernment, between good and
evil (23).

Next, it happens when a person of such sound discretion unlaw-

[*1 96] fully killeth. The unlawfulness arises from the killing without *war-
rant or excuse : and there must also be an actual killing to con-

stitute murder ; for a bare assault, with intent to kill, is only a great mis-

demesnor, though formerly it was held to be murder (d) (24). The killing

may be by poisoning, striking, starving, drowning, and a thousand other

forms of death, by which human nature may be overcome. And if a person

be indicted for one species of killing, as hj poisoning, \ig cannot be convicted

by evidence of a totally different species of death, as by shooting with a

pistol, or starving. But where they only differ in circumstance, as if a

wound be alleged to be given with a sword, and it proves to have arisen

from a staff", an axe, or a hatchet, this difference is immaterial {e) (25). Of

(«) 1 Hal. P.C. 447. (c) 3 Inst. 47.
{a) Bract, ubi supr, (d) 1 Hal. P. C. 425.
(b) P. C. I. 1, c. 10. (e) 3 Inst. 319. 2 Hal. P. C. 185.

(22) See note 18, p. 191. ravish, or rob, or in the attempt to commit any
(23) See ante, 23. as to infants. In the burglary, larceny, or other felony, or in resist-

ease of lunacy, where there is only such a ing legal proeess, is punishable with imprison-

partial derangement as leaves the person free ment for not more than 10 years : administer-

to act or to forbear, in the particular case in ing poison with an intent to kill, is punishable

question, or where he is guilty of the crime with imprisonment not less than 10 year*,

during a lucid interval, he will be equally lia- Mingling poison in any food, drink, or medi-
ble to punishment with those who are perfect- cine, with intent to kill, but without adminis-

ly sane. Earl Ferrers' case, 10 Harg. St. tering it ; or poisoning any spring, reservoir, or
Tr. 478. Where, however, the mind labours well of water, is punishable with imprison-

sinder such a delusion, that though it discerns ment not exceeding 10 years, and fine not ex-

some objects clearly, it is totally deranged as ceeding 500 dollars. An assault with intent

to the objects of its attack, the party will to commit a felony, is punishable with impri-

be entitled to an acquittal. See Erskine's sonment not exceeding 5 years, and fine not

Speeches, 5 vol. 1. Ridgway's ed. 1812. How exceeding 500 dollars, in cases where no other

far drunkenness excuses a crime, see ante, punishment is before provided by the act. (2

25, 6. R. S. 665, 666.)

(24) As to attempts to commit crimes ge- (25) See 1 East, P. C. 341, and Sharwin's

nerally, see 2 R. S. 698, 702. Shooting, or case, there cited, in which it was held that an

attempting to shoot, another, or assaulting and averment of an assault with a wooden staff,

beating him by such means as were likely to was satisfied by proof of an assault with a

produce death, with an intent to kill, maim, stone ; the effect being the same. See Rex
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nil spocios of deaths, the most detestable is that of poison ; because it can
of all others be the least prevented either by manhood or forethought (/).
And therefore by the statute 22 H. VIII. c. 2. it was made treason, and a
more grievous and lingering kind of death was inflicted on it than the
fommon law allowed ; namely, boiling to death (26) : but this act did not
live long, being repealed by 1 Edw. VI. c. 12. There was also, by the
ancient common law, one species of killing held to be murder, which
may be dubious at this day ; as there hath not been an instance wherein
it has been held to be murder for many ages past {g) : I mean by bearing
false witness against another, with an express premeditated design to take
away his life, so as the innocent person be condemned and executed (A).

The Gothic laws punished in this case, both the judge, the witnesses, and
the prosecutor :

" pcculiari poenajudicem puniunt ; peculiari testes, quorum
fidesjudicem seduxit; peculiari denique et maxima auctorem, ut homicidam{i)"
And, among the Romans, the lex Cornelia, de sicariis, punished the false

witness with death, as being guilty of a species of assassination {k). And

(/) 3 Inst. 48,

(^) Post. 132. In the case of Macdaniel and Ber-
r>', reported by sir Michael Foster, though the then
attorney general declined to argue this point of law,
I have good grounds to believe it was not from any
apprehension of his that the point was not maintain-

able, but from other prudential reasons. Nothing
therefore should be concluded from the waiving of
that prosecution.

(A) Mirror, c. 1, 9. Britt. c. 52. Bract. 1. 3, c. 4.

(t) Stiemh. de jure Goth. l. 8, c. 3.

(A) Ff. 48. 8. 1.

V. Dale, 13 Price, 172, 9 J. B. Moore, 19. A
stroke must be expressly averred, and an in-

dictment stating that the prisoner murdered,
or gave a mortal wound, without saying that

he struck, is bad. Rex v. Long, 5 Co. Rep.
122, a ; 1 East, P. C. 342. It must also be
stated upon what part of the body the deceas-
ed was struck; 2 Hale, P. C. 185; and the
length and depth of the wound must be shewn

;

id. 186, Haydon's case, 4 Co. Rep. 42, a.

Where there are several wounds, the length
and breadth of each need not be stated. Rex
r. Mosley, R. and M. C. C. 97. And see
Young's case, 4 Co. Rep. 40, Walker's case,

id. 41, Rex v. Lorkin, 1 Bulstr. 124, 2 Hale,
P. C. 184, Rex V. Dale, R. and M. C. C. 5 ;

as to the wounds, cause of death, &c. Where
the death proceeded from suffocation from the

•welling up of the passage of the throat, and
«uch swelling proceeded from wounds occa-
sioned by forcing something into the throat

;

it was held sufficient to state in the indictment,
that the thing.s were forced into the throat, and
the person thereljy suflocated ; and that the

process immediately causing the suffocation,

namely, the swelling, need not be stated. Rex
«. Tye, R. and R. C. C. 845. The death, bv
the means stated, must be positively averred,
and cannot be inferred ; 1 East, P. C. 343

:

and where the death is occasioned by a stroke,

it must be further alleged that tlic prisoner
gave the deceased a mor^oi wound, &.c. where-
of he died. 2 Hale, P. C. 186, Kel. 125 ; Lad's
case. Leach, 96. The time and place both of
the wound and of the death, must be stated,

in order to shew that the deceased died with-
in a yenr and a day fmm thf* cnusr of the
dca '

. :

'
'

.

'

•' act

d.> se

8la; _iar-

ty IS uruved to have dit^d wiiliia ihc Uiuited
period. 2 Inst. 318, 2 East, P. C. 344. The

word murdered is absolutely necessary in the
indictment. 2 Hale, P. C. 187. The allega-
tions, " not having the fear of God," &c. " vi

et armis," and " being in the peace of God,"
&c. are not necessary. 2 Stark. C. P. 385.
Where the stroke is given in one county, and
the death happens in another, the venue may
be laid in either. As to laying the venue,
where the stroke is given at sea, see 9 G. IV.
c. 31, ^ 8. Where the name of the deceased
is not known, he may be described as a cer-
tain person to the jurors unknown ; but a bas-
tard child cannot be described by his mother's
name, unless he has acquired that name by
reputation. Rex v. Clarke, R. and R. C. C.
358 : and see Rex v. Sheen, 2 C. and P. 655.

(26) This extraordinary punishment seems
to have been adopted by the legislature, from
the peculiar circumstances of the crime which
gave rise to it ; for the preamble of the sta-

tute informs us, that John Roose, a cook, had
been lately convicted of throwing poison into
a large pot of broth, prepared for the bishop of
Rochester's family, and for the poor of the pa-
rish ; and the said John Roose was by a retro-

spective clause of the same statute ordered to
be boiled to death. Lord Coke mentions se-
veral instances of persons suffering this horrid
punishment. 3 Inst. 48, Murder of malice

Erepense, was made high treason in Ireland,

y 10 Hen. VII. c. 51. Irish Statutes. By the
13 Geo. III. c. 58. it is enacted, that if any
person shall wilfully and maliciously adminis-
ter to, or cause to be administered to, or taken
by, any of his majesty's subjects any deadly

fjoison with intent to murder, he, his counsel-
ors, aiders, and abettors, shall be gnilty of
felony without benefit of clergy. So the at-

tempt to murder by poison, which by the com-
mon law was only a misdemeanor, is now
made a capital crime.
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there is no doubt but this is equally murder inforo conscientiae as

[*197] killing with a *sword ; though the modern law (to avoid the

danger of deterring witnesses from giving evidence upon capital

prosecutions, if it must be at the peril of their own lives) has not yet pu-

nished it as such (27). If a man however does such an act of which the

probable consequence may be, and eventually is, death ; such killing may
be murder, although no stroke be struck by himself, and no killing be pri-

marily intended : as was the case of the unnatural son, who exposed his

sick father to the air, against his will, by reason whereof he died [l) ; of

the harlot, who laid her child under leaves in an orchard, where a kite

struck it and killed it (m) ; and of the parish officers, who shifted a child

from parish to parish, till it died for want of care and sustenance {n) (28).

So too, if a man hath a beast that is used to do mischief; and he knowing
it, suffers it to go abroad, and it kills a man ; even this is manslaughter in

the owner : but if he had purposely turned it loose, though barely to frighten

people, and make what is called sport, it is with us (as in the Jewish law)

as much murder, as if he had incited a bear or dog to worry them (o). If

a physician or surgeon gives his patient a potion or plaister to cure him,

which contrary to expectation kills him, this is neither murder, nor man-
slaughter, but misadventure ; and he shall not be punished criminally,

however liable he might formerly have been to a civil action for neglect or

ignorance {p) (29) : but it hath been holden, that if it be not a regular physi-

cian or surgeon, who administers the medicine or performs the operation, it is

manslaughter at the least {q). Yet sir Matthew Hale very justly questions

the law of this determination (r) (SO). In order also to make the killing

(I) 1 Hawk. P. C. 78. ip) Mirr. c. 4, fj 16. See Book III. pag. 12*.

(m) 1 Hal. P. C. 452. (?) Britt. c. 5. 4 Inst. 251.

(n) Palm. 545. (r) 1 Hal. P. C. 430.

(0) Ibid. 431.

(27) The guilt of him who takes away the fending is criminal in this degree. Fost. 321

;

life of an innocent man by a false oath, is much and see 2 Stra. 856. 2 Lord Raym. 1578.

more atrocious than that of an assassin, who Fost. 322. Laying noisome and poisonous
murders by a dagger or by poison. He who filth at a man's door, which kills him by cor-

destroys by perjury, adds to t.hft privation of rupting the air which he breathes, will be mur-
life public ignominy, the most excruciating of der. 1 Hale, 432.
tortures to an honourable mind, and reduces (29) Such persons are clearly still liable to

an innocent family to ruin and infamy ; but a civil action, where gross negligence or
notwithstanding this is the most horrid of all ignorance can be proved. Slater v. Baker, 2
crimes, yet there is no modem authority to Wils. 359 ; Seare v. Prentice, 8 East, 348

;

induce us to think that it is murder by the law and it would also be a good defence to an ac-

of England : lord Coke says expressly, " it is tion by an apothecary on his bill, that he had
not holden for murder at this day." 3 Insi. treated his patient ignoraatly or improperly.
48. See also Fost. 132. Such a distinction Kannea v. M'MuUen, Peake, 59.

in perjury would be more dangerous to socie- (30) It is not murder to work on the imagi-
ty, and more repugnant to principles of sound nation so that death ensues, or to call the feel-

policy, than in this instance the apparent want ings into so strong an exercise as to produce
of severity in the law. Few honest witness- a fatal malady, though such acts, if not mali-
es would venture to give evidence against a cious, spring from a criminal thoughtlessness,
prisoner tried for his life, if thereby they made Post, 204. 1 Hale, 429. If a wound itself

themselves liable to be prosecuted as murder- be not mortal, but by improper applications
ers. becomes so and terminates fatally, and it can

(28) Or if a master refuse his apprentice be clearly shewn that the medicine and not the
necessary food or sustenance, or treat him wound was the cause of the death, the party
with such continued harshness and severity as who inflicted the wound will not be guilty of

his death is occasioned thereby, the law will murder. 1 Hale, 428. But where the wound
imply malice, and the offence will be murder, was adequate to produce death, it will not be
Leach, 127. 2 Camp. 650 ; and see 1 Russ. an excuse to shew that, had proper care been
621. If a prisoner die by the cruelty or neg- taken, a recovery might have been effected;

lect of the gaoler, or, in legal language, by 1 Hale, 428.
^uress of imprisonment, the party actually of-
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murder, it is requisite that the party die within a year and a day after the

stroke received, or cause of death administered ; in the computation of

which, the whole day upon which the hurt was done shall be reckoned
the first (a).

Farther; the person killed mustbe " a rrasonahlc creature in being,

and under the king's peace " at the time of the •killing. Therefore to [^lOS]

kill an alien, a Jew, or an outlaw, who are all under the king's

peace and protection, is as much murder as to kill the most regular-born

Englishman ; except he bo an alien enemy in time of war {t). To kill a
child in its mother's womb, is now no murder, but a great misprision : but

if the child bp born alive, and dieth by reason of the potion or bruises it re-

ceived in the womb, it seems, by the better opinion, to be murder in such
as administered or gave them (u). But, as there is one case where it is

difficult to prove the child's being bom alive, namely, in the case of tho

murder of bastard children by the unnatural mother, it is enacted by sta-

tute 21 Jac. I. c. 27. that if any woman be delivered of a child which if

born alive should by law^be a bastard ;
and endeavours privately to con-

ceal its death, by burying the child or the like ; the mother so offending

shall suffer death as in the case of murder, unless she can prove by one
witness at least that the child was actually born dead. This law, which
savours pretty strongly of severity, in making the concealment of the

death almost conclusive evidence of the child's being murdered by the

mother, is nevertheless to be also met with in the criminal codes of many
other nations of Europe ; as the Danes, the Swedes, and the French (v).

But I apprehend it has of late years been usual with us in England, upon
trials for this offence, to require some sort of presumptive evidence that

the child was born alive, before the other constrained presumption (that

the child whose death is concealed, was therefore killed by its parent) is ad-

mitted to convict the prisoner (31).

(5) 1 Hawk. P. U. 79.

(0 3 Inst. 50. 1 Hal. P. C. 433.

(u) 3 Inst. 50. 1 Hawk. P. C. 80, but see Hal.

P. C. 433.

(v) See Barrington on the statutes, 425.

(31) The 21 J. I. c. 27, was repealed by the

43 G. III. c. 58, which has also recently been
repealed, and the law upon this subject is now
as follows : By 9 Geo. IV. c. 31,

(J
13, if any

person with intent to procure the miscarriage
of any woman then being quick with child,

unlawfully and maliciously shall administer to

her, or cause to be taken by her, any poison or
other noxious thing, or shall use any instru-

ment or other means whatever with the like

intent, every such offender, and every person
coumielling, aiding, or abetting such offender,
shall be guilty of felony, and being convicted
thereof, shall suffer death as a felon ; and if

any person, with intent to procure the miscar-
riage of any woman not being, or not being
})roved to be, then quick with child, luilawful-

y and maliciously shall administer to her, or
cause to \>e taken by her, any medicine or
other thing, or shall use any instrument or
other means whatever with the like intent,

every such oflTender, and every person coun-
selling, aiding, or abetting such offender, shall

be guilty of felony, and being convicted there-

of, shall be liable, at the discretion of the
court, to be transported for any term not ex-
/ceeding fourteen, and not less than seven

years, or to be imprisoned, with or without
hard labour, for any term not exceeding three
years, and if a male, to be once, twice, or
thrice publicly or privately whipped. By 6 14,
if any woman shaU be delivered of a child,

and shall, by secret burying or otherwise dis-
posing of the dead body of the said child, en-
deavour to conceal the birth thereof, every
such offender shall be guilty of a misdemean-
or, and being convicted thereof, shall he liable

to be imprisoned, with or without hard labour,
for any term not exceeding two years ; and it

shall not be necessary to prove whether the
child died before, at, or after its birth: pro-
vided, that if any woman tried for the murder
of her child shall be acquitted thereof, it shall
be lawful for the jury, by whose verdict she
shall be acquitted, to find, in case it shall so ap-
pear in evidence, that she was delivered of a
child, and that she did, by secret burying or
otherwise disposing of the body of such child,

endeavour to conceal the birth thereof, and
thereupon the court may pass such sentence, as
if she had been convicted upon an indictment
for the concealment of the birth. These enact
ments are substantially the same as those of
the 43 G. III. c, 58, upon the same subjects,
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Lastly, the killing must be committed with malice aforethought, to make
it the crime of murder. This is the grand criterion which now distin-

guishes murder from other killing : and this malice prepense, malitiaprae-
cogitata, is not so properly spite or malevolence to the deceased in particu-

lar, as any evil design in general : the dictate of a wicked, depraved, and
malignant heart {w) ; un disposition afaire un male chose {x) ; and

[*199] it may be either express ox implied in law. Express *malice is

when one, with a sedate deliberate mind and formed design, doth
kill another : which formed design'is evidenced by external circumstances
discovering that inward intention ; as lying in wait, antecedent menaces,
former grudges, and concerted schemes to do him some bodily harm (y).

This takes in the case of deliberate duelling, where both parties meet
avowedly with an intent to murder : thinking it their duty as gentlemen,
and claiming it as their right, to wanton with their own lives and those of
their fellow creatures ; without any warrant or authority from any power
either divine or human, but in direct contradiction to the laws both of God
and man ; and therefore the law has justly fixed the crime and punishment
of murder on them, and on their seconds also (z) (32). Yet it requires such
a degree of passive valour to combat the dread of even undeserved con-

tempt, arising from the false notions of honour too generally received in

Europe, that the strongest prohibitions and penalties of the law will never
be entirely effectual to eradicate this unhappy custom ; till a method be
found out of compelling the original aggressor to make some other satis-

faction to the affronted party, which the world shall esteem equally repu-

table, as that which is now given at the hazard of the life and fortune, as

well of the person insulted, as of him who hath given the insult (33),

Also, if even upon a sudden provocation one beats another in a cruel and
unusual manner, so that he dies, though he did not intend his death, yet

he is guilty of murder by express malice ; that is, by an express evil de*

sign, the genuine sense of malitia. As when a park-keeper tied a boy,
that was stealing wood, to a horse's tail, and dragged him along the park

;

when a master corrected his servant with an iron bar ; and a schoolmaster

stamped on his scholar's belly ; so that each of the sufferers died : these

were justly held to be murders, because the correction being excessive, and
such as could not proceed but from a bad heart, it was equivalent to a de»

(w) Foster, 256. (y) 1 Hal. P. C. 451.

{X) 2 Roll. Rep. 461. {z) 1 Hawk. P. C. 82.

fixcept that by section 14 of the new Act, the putation ; or that he meant not to kill, but only-

concealment of the birth of a child is made an to disarm his adversary : for, as he deliberate-

indictable misdemeanor, whereas, before, the ly engaged in an act in defiance of the law,
prisoner could only be found guilty of the he must at his peril abide the consequences,
concealment upon an indictment charging her 1 Haw. P. C. e. 31,

(J
21 ; 1 Bulstr. 86, 7 ; 2

with murder. See Rex v. Parkinson, 1 Rus- Bulstr. 147 ; Crom. 22, 6 ; 1 Rol. Rep. 360
;

sell, 475, n. ; 1 Chetw. Burn, 334. The rules 3 Bulstr. 171 ; 1 Hale, P. C. 48. Therefore,
laid down with respect to indictments for if two persons quarrel over night, and appoint
these offences under the old statute, seem, in to fight the next day, or quarrel in the morning,
other respects, equally applicable to the new and agree to fight in the afternoon, or such a
Acti considerable time after, by which, in common

(32) Wherever two persons in cold blood intendment, it must be presumed that the

meet and fight, on a precedent quarrel, and blood was cooled, and then they meet and
one of them is killed, the other is guilty of fight, and one kill the other, he is guilty of

murder, and cannot excuse himself by alleging murder. 1 Haw. P. C. c. 31, ^ 22; 3 Inst,

that he was first struck by the deceased ; or 51 ; 1 Hale, P. C. 48 ; Kel. 56 ; 1 Lev. 180.

that he had often declined to meet him, and (33) See the law of duelling fully stated 3

was prevailed upon to do it by his importunity
; East Rep. 581. 6 East, 464. 2 Bar. & Aldi

or that his only intent was to vindicate his re- 462.
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liberate act of slauglitor (a) (34). Neither shall he be guilty

of a less crime, who kills another "in consequence of such a wil- [•200]
ful act, as shews him to bo an enemy to all mankind in general

;

as going deliberately, and with an intent to do mischief (/»), upon a horse
used to strike, or coolly discharging agim among a multitude of people (c).

So if a man resolves to kill the next man he meets, and does kill him, it is

murder, although he knew him not ; for this is universal malice. And, if

two or more come together to do an unlawful act against the king's peace,
of which the probable consequence might be bloodshed, as to beat a man,
to commit a riot, or to rob a park : and one of them kills a man ; it is mur-
der in them all, because of the unlawful act, the malitiapraecogilatay or evil

intended beforehand {d) (35).

Also in many cases where no malice is expressed, the law will imply it

:

as where a man wilfully poisons another, in such a deliberate act the law
presumes malice, though no particular enmity can be proved (c). And if

(a) 1 Hal. P. C. 454, 473,
(6) Lord Raym. 143.

(c) 1 Hawk. P. C. 74.

474. (d) Ihid. 84.

(e) 1 Hal. P. C. 455.

(34) Homicide may be and is often exte-
nuated by the circumstance of a mutual contest
arising from the spur of the occasion, where
no undue advantage is either sought or taken
by either of the parties. See 5 Burr. 2793.
and cases cited 1 East P. C. 241 to 246, And
in this case, it is of no consequence from
whom the first provocation arises. I Hale,
456. But if one with his sword drawn makes
a pass at another whose sword is undrawTi,
and a combat ensues, if the former be killed,

it will only be manslaughter in the latter ; but

if the latter fall, it will be murder in the for-

mer, for by making the pass before his adver-

sary's sword was drawn, he evinced an inten-

tion not to fight with but to destroy him. Kel.

61. Hawk. c. 31. s. 33, 4. (a). And where a
man upon occasion of some angry words,
threw a bottle at the head of bis opponent and
immediately drew, and when his adversary
returned the bottle, stabbed him; this was
holden to be murder in him, because he drew
previou.s to the first aggression. Kel. 119.

2 Ld. Raym. 1489. So if two bailiffs arrest

a man, and he abuse and threaten and strike

them, and bring pistols, declaring that he will

not be forced from his house, and on high
words arising between them, and on the bai-

liff* being struck and provoked, they fall on
him and kill him, they will be guilty of man-
slaughter only. 6 Hargr. St. Tr. 195. Fost.
292, 3, 4. And where, on an affray in a street,

a soldier ran to the combatants, and in his way
a woman struck him in his face with an iron
patten and drew a great deal of blood, on
which he struck her on the breast with the
pommel of his sword ; and on her running
away, immediately followed and stabbed her
in fhf» hark ; hf wrts hoMfn tf) bo guilty simply

- »2. aec 5 Burr.
)low» between

i, the prisoner
k ' ii the dcceiised, and after he wa«
v.. imd stamped upon his stomach
aii.i u< 11^ «vtih great force, it was held man-
slaughter only. Russ. & Ry. C. C. 166. On

a quarrel between a party of keel-men and
soldiers, one of the latter drew his sword to
protect himself and his comrades from the as-

saults of the mob, and killed a person dressed
like one of the former, whom ne mistook for

one of the keel-men ; and this was held to be
no more than manslaughter. Brown's case, 1

Leach, 148. If A, stands with an offensive
weapon in the door-way of a room, w rongful-

ly to prevent T. S. from leaving it, and other»
from entering, and C. who has a right to the
room struggles with him to get his weapon
from him, upon which D. a comrade ofA's stabs
C, it will be murder in D. if C. dies, Russ. &-
Ry. C. C. 228 ; see a late case, where the
judges entertaining doubts as to whether the
prisoner who killed another in an affray was
guilty of murder, recommended him to a par-
don. Russ. & Ry. C. C. 43. Where, after

mutual provocation, the deceased and his op-
ponent struggled, and in the course of the
contest the former received his mortal wounds
from a knife which the latter had previously
in his hand iu use, though the jury found the
prisoner guilty of murder, the judges held the
conviction wrong, and recommended him for

a pardon. 1 Leach, 151. But in no case will

previous provocation avail, if it was sought
for by the act of the slayer, to afford him a
pretence for gratifying his owti malice. Nor
will it alter the case, that blows had previous-

ly been given, if they evidently left traces of
a deadly revenge, which seeks an opportunity
of indulging itself by provoking a second con-
test to cover and excuse a deliberate attempt
on the life of its object. 1 East P. C. 3J39,

240.

(35) And see cases in 3 Chit. C. L. 729, 2
ed. Where iu an act which is not malum in

«e, but malum prohibitum (it being prohibited,
except to persons of a certain description), as

shooting at game, an unqualified person will

not be more guilty, if in shooting he accidcnt-

ly kills a human being, than one who is quali-

tu '
' n ' 1-- Post. 259.
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a man kills another suddenly, without any, or without a considerable prd-^

t-ocation, the law implies malice ; for no person, unless of an abandoned
heart, would be guilty of such an act, upon a slight or no apparent cause.'

No affront, by words or gestures only, is a sufficient provocation, so as to

excuse or extenuate such acts of violence as manifestly endanger the life

of another (/). But if the person so provoked had unfortunately killed

the other, by beating him in such a manner as shewed only an intent to

chastise and not to kill him, the law so far considers the provocation of
contumelious behaviour, as to adjudge it only manslaughter, and not mur-
der {g). In like manner if one kills an officer of justice, either civil or

criminal, in the execution of his duty, or any of his assistants endeavour-

ing to conserve the peace, or any private person endeavouring to suppress

an affray or apprehend a felon, knowing his authority or the intention with

which he interposes, the law will imply malice, and the killer shall be
guilty of murder (h) (36), (37). And if one intends to do another

[*201] felony, *and undesignedly kills a man, this is also murder («).

Thus if one shoots at A and misses him, but kills B, this is mur-
der ; because of the previous felonious intent, which the law transfers from
one to the other. The same is the case where one lays poison for A ; and
B, against whom the prisoner had no malicious intent, takes it, and it kills

him ; this is likewise murder
( j). So also if one gives a woman with

child a medicine to procure abortion, and it operates so violently as to kill

the woman, this is murder in the person who gave it (k). It were endless

to go through all the cases of homicide, which have been adjudged either

expressly, or impliedly malicious : these therefore may suffice as a speci-

men ; and we may take it for a general rule that all homicide is malicious,^

and of course amounts to murder, unless where justified by the command
or permission of the law ; excused on the account of accident or self-pre-

servation ; or alleviated into manslaughter, by being either the involuntary

consequence of some act, not strictly lawful, or (if voluntary) occasioned

by some sudden and sufficiently violent provocation. And all these cir-

cumstances of justification, excuse, or alleviation, it is incumbent upon the

prisoner to make out, to the satisfaction of the court and jury : the latter

of whom are to decide whether the circumstances alleged are proved to

have actually existed ; the former, how far they extend to take away or

mitigate guilt. For all homicide is presumed to be malicious, until the con-

trary appeareth upon evidence {I) (38).

(/) 1 Hawk. P. C. 82. 1 Hal. P. C. 455, 456.
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The punijilunont of inurclor, and that of manslanglitcr, was formerly

one and the same; both having Uic l)CMclit of clergy ; so that none hut

unlearned persons, who least knew the guilt of it, were put to death for

this enormous crime {in). But now by several statutes (ii), the bcne5t of

clergy is taken away from murderers through malice prepensi^, their

abettors, procurers, and counsellors. In atrocious cases it was frequently

usual for the court to direct the murderer, after execution, to be

hung upon a gibbet in chains near the place *where the fact was [*202J
committed ; but this was no ])art of the legal judgment ; and the

like is still sometimes practised in the case of notorious thieves. Thia*

being quite contrary to the express command of the Mosaical law (o),

seems to have been borrowed from the civil law : which, beidcs the terror

of the example, gives also another reason for this practice, viz. that it is

a comfortable sight to the relations and friends of the deceased (p). But
now in England, it is enacted by statute 25 Geo. II. c. ,37. that the judge,

before whom any person is found guilty of wilful murder, shall pronounce
sentence immediately after conviction, unless he sees cause to postpone
it; and shall, in passing sentence, direct him to be executed on the next

day but one (unless the same shall be Sunday, and then on the Monday
following) (39), and that his body be delivered to the surgeons to be dis-

sected and anatomized {q) : and that the judge may direct his body to be

afterwards hung in chains (40), but in nowise to be buried without dissec-

tion. And, during the sliort but awful interval between sentence and ex»-

ecution, tlie prisonershall be kept alone, and sustained with only bread and
water. But a power is allowed to the judge, upon good and sullicient cause,

to respite the execution, and relax tiie other restraints of this act (41).

(m1 1 !?al. P C 450. (p) " Famonoa latrones, in his locis, vbi grassati
(«) 2:} Hen. VIII. c 1. 1 Euiw. VI. c. 1-2. 4 &. 5 sunt, furca figcndos placuil ; nt, et conspcctu de-

Ph. & M. c. 4. terrerntw atii, it solatio sit cognatis ivterempto-
(o)

"
'I'lie body of a malefactor shall not remain rum eodtm ivco poena rtdditn^ in quo latrones ht-

all nijjht upon the trre, but lliou glialt iti any wise luicidiafeci.'i.ient.'" Ff. 4^. 19. 2fl, $ 15.

bury him that day, that the land b'j not defiled." (f ) Fost. 107.

Deut. Xii. 23.

Upon this they found a verdict of g-uilty. Sen- ed ub dirrctory only, wiiiiout invalidating fhe
tcnce of death was pronounced, but the prieo- judg-ijient when omitted, or preventing the
ner waa reprievet.1. entry c)|"the proper judgnrieikt and record, spe-

(39) William Wyatt was convicted bcfcre cifying tlie lin>e of execution. 2d. Whether
Chambre, J. at Cornwall Lent agsizes, 1612, supposing" the Bpecification of time to be a ne-
upon an indictment for murder. The day of cessary act in pronouncing- sentence, the error
Inc week on which the trial took place was was not leg-ally corrected by what was done
Thursday ; but by mistake it was supposed to in open court the next morning, the court not
be Friday, and in passing- sentence the execu- having- proceeded to any other business what-
tion was directed to be on the fuliowin^ Mon- ever in the intermediate time. The judges on
day instead of Saturday. Immediately after conference held, that the stat. 25 G. II. c. 37,
sentence the court was adjournd till the next is directory only so far as it requires the lime
morninsr, without the intervention of any other of the execution to be expressed in pronounc-
busines^. • ' '' ^rror being- discovered soon in^ the sentence, and therefore the error in this
after th' nt, the prisoner was direct- case waa rig-htly and legally corrected by the
od to hf ;p at the gittinp- rf the court proceeding's on the following mornine-, nooth-
i:i liif iiioruiiji:, wliich wa% acr i.>ne, cr business having intervened between the
PI.' ;:- sentence was g-iven 1 ihec conviction and pronouncing sentence. The
Lii^iiicas was entered upon, to ! ;i on prisoner was accordingly executed. 2 Burn J.

the Saturday; an order was then made, riur- 24 ed. 1044.
Buantto theauthoritygivenby the4thand7th (40) The judge, if he. thinks it advisable,
sections of Stat. 25 G. II. c. 37. to stay the may afterwards direct the hanging in chains,
execution and relax the restraints imposed by by a special order to the fihcrifT; but it does
the act, in order to take the opinion of the not form any part of the judgment. Fost.
'

' upon the following questions, ist. 107.judges
Wheth.hether the statute, so far as it requires the (41) The act now in force is 9 Geo. IV. C,

time of the execution to be expressed in pro- 31.
nouncing the sentence, is not to be consider-

VoL. II. 69
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By the Roraaii law, parricide, or the murder of one's parents or chil-

dren, was punished in a much severer manner than any other kind of
homicide After being scourged, the delinquents were sewed up in a
leathern sack, with a live dog, a cock, a viper, and an ape, and so cast into
the sea (r). Solon, it is tiue, in his laws, made none against parricide;
apprehending it impossible that any one should be guilty of so unnatural
a barbarity (s). And the Persians, according to Herodotus, entertained
the same notion, when they adjudged all persons who killed their reputed

parents to be bastards. And, upon some such reason as this, we
[*203] must account for *the omission of an exemplary punishment for

this crime in our English laws ; which treat it no otherwise than
as simple murder, unless the child was also the servant of his parent (0-

For, though the breach of natural relation is unobserved, yet the breach
of civil or ecclesiastical connexions, when coupled with murder, denomi-
nates it a new offence, no less than a species of treason, called parva pro-

ditio, or petit treason: which however is nothing else but an aggravated
degree of murder (v) ;

although on account of the violation of private

allegiance, it is stigmatized as an inferior species of treason {u). And
thus, in the ancient Gothic constitution, we find the breach both of natural

and civil relations ranked in the same class with crimes against the state

and the sovereign (w).

Petit treason (42), according to the statute 25 Edw. III. e. 2, may hap-
pen three ways: by a servant killing his master, a wife her husband, or an
ecclesiastical person (either secular or regular) his superior, to whom he
owes faith and obedience. A servant who kills his master, whom he has

left, upon a grudge conceived against him during his service, is guilty of

petit treason : for the traitorous intention was hatched while the relation

subsisted between them *^and this is only an execution of that intention (x).

So if a wife be divorced amensa etihoroy still the vinculum matrimonii
subsists ; and if she kills such divorced husband, she is u traitress {y). And
a clergyman is understood to owe canonical obedience to the bishop wha
ordained him, to him in whose diocese he is beneficed, and also to the me-
tropolitan of such suffragan or diocesan bishop : and therefore to kill any
of these is petit treason {z). As to the rest, whatever has been said, or re-

mains to be observed hereafter, with respect to willul murder, is also ap-

plicable to the crime of petit treason, which is no other than

[*204] murder in *its most odious degree
;
except that the trial shall be

as in cases of high treason, before the improvements therein made
by the statutes of William III. (a). But a person indicted of petit treason

may be acquitted thereof, and found guilty of manslaughter or murder {h) :

and in such it should seem that two witnesses are not necessary, as in

case of petit treason they are (43). Which crime is also distinguished

from murder in its punishment,

(r) Ff. 41. 9. 9. d&minos, aut etiam ah komine in semet ipsum.^*

is) Cic. pro S. Roncio, ^ 25. Sliernh. dejure Goth. I. 3. c 3.

(t) 1 Hal. P. C. ;^80. (X) 1 H.vvk. P. C 89. 1 Hal. P. C. 380.

iv) Fosier, 107.324. :i36. {y) 1 Hal. P. C. 381.

(m) See page 75. (z) Ibid.

\w) '' Omnium gravissima censetur vis facta ab (a) Fost. 337.
^

incQlisinpatriam,subilifisinrerrcm,libe.ris in pa- (A) Foster, 106. 1 Hal. P. C 378. 2 Hal. P. C.

rent s. ma^itis in uxores (et vice wrsa), servis in 184.

(42) Petit treason is abolished in Paicrland (43) A person indicted for petit treason,

by 9 Geo. IV. c. 31, § 2 ; and in New-York, by may upon the evidence of one witness be con-

2 R. S. 657, § 8, and the offence now i : treated victed of murder, thoug-li acquitted of the

as murder. petit treason. Radbourue's case [.each, 363.
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The punishment of petit treason, in a man, is to be drawn and hanged,

and in a woman to be drawn and burnt (c): the idea of which latter

punishment seems to have been handed down to us by the laws of the

ancient Druids, which condemned a woman to be burnt for murdering her

husband (rf); and it is now the usual punishment for all sorts of treasons

committed by those of the female sex (c) (44). Persons guilty of petit

treason were first debarred the benefit of clergy, by statute 12 Hen. VII.

c. 7. which has been since extended to their aiders, abettors, and counsel-

lors, by statute 23 Hen. VIII. c 1, and 4 & 5. P. <fc M. c. 4.

CHAPTER XV.

OF OFFENCES AGAINST THE PERSONS OF
INDIVIDUALS.

Having in the preceding chapter considered the principal crime, or

public wrong, that can be committed against a private subject, namely,
by destroying his life; I proceed now to inquire into such other crimes

and misdemesnors as more peculiarly affect the security of his person

while living.

Of these some are felonies, and in their nature capital; others are

simple misdemesnors, and punishable with a lighter animadversion Of
the fehmies, the first is that of mayhem^

I. Mayhem, mayhemium, was in part considered in the preceding took,
(a), as a civil injury: but it is also looked upon in a criminal light by
the law, being an atrocious breach of the king's peace, and an ofTence

tending to deprive him of the aid and assistance of his subjects. For may-
hem is properly defined to be, as we may remember, the violently depriving
another of the use of such of his members as may render him the less able

in fighting, either to defend himself or to annoy his adversary (6). And
therefore the cutting off, or disabling, or weakening, a man's hand or

finger, or striking out his eye or foretooth, or depriving him of those

parts the loss of which in all animals abates their courage, are

held to *be mayhems. But the cutting off his ear, or nose, or the [*2061

like, are not held to be mayhems at common law; because they
do not weaken but only disfigure him.
By the ancient law of England he that maimed any man, whereby he

lost any part of his body, was sentenced to lose the like part; memhrum
pro membro (c); which is still the law in Sweden (d). But this went after-

(e) IHal P.C.38^\ 3 In8t.311. U) 3 Inst. l\S.~^fei, si la plryntt toit faite d«
^d) Cesar ie brll. aall. I. 6, c. IH. femme qu'avtra tolU a home aes inembrts,en tiel
(«) Bee PI^RC 03. case perdra le feme la ttne meyn parjufement, come
(«) Sec Rook Iir page 121. fc membre dount tie avera tresvaase. (Britt. c. 25.)
(ft) BrilC l. 1, c. 25. 1 Hawk. P. C. 111. \^d) Fiiernhook dejure Sueon. l. 3, t. 3.

(44) Hv th.- 30 Geo. III. c. 43, women shall 25 Geo. II. r. 37, in cases of murder. Scnrn
»i

'
'^nccd to be burrt; bnt in all after (he pngsin^ of the 25 Geo. II. c. 37, the

<^^=' pcUt treason they shall he majority of the jiulpes agreed, that in the
^""''' drawn anrl ' -- '

t , ^^^ ^f ^^^p^ convicted of^petit ho
P<^""^ '

^h"|l ^ ^ jtulp-n.ent introduce.l by thot si Id
^'^Gsa;i nt with rerr ti be added fo the common law j- for
and the tuj»c of execution aa ia directed by ibo petit treason. Foet. 107.
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Wards out of use: partly because the law of retaliation, as was formerly
shewn (e), is at best an inadequate rule of punishment; and partly be-
cause upon a repetition of the offence the punishment could not be re-

peated. So that, by the common law, as it for along time stood, mayhem
was only punishable with fine and imprisonment (/) ; iihless perhaps the
offence of mayhem by caSti-ation, which all our old writers held to be felo-

ny :
*' et sequitur aliquando -poena tiapitalis, aliquavdo perpetuum cxili^

iim, cum omnium honorum ademptione (^)." And this, although the may-
hem was committed upon the highest provocation {h).

But subsequent statutes have put the crime and punishment of mayhem
more out of doubt. For first, by statute 5 Henry IV. c. 5. to remedy a

mischief that then prevailed of beating, wounding, or robbing a man, and
then cutting out his tongue, ov putting out his eyes, to prevent him from
being an evidence against them, this offence is declared to be felony, if

done of malice prepense ; that is, as SirEdward Coke (z) explains it, volun-*

tarily, and of set purpose, though done upon a sudden occasion- Next, in

order of time, is the statute 37 Hen. VIII. c. 6, which directs, that if a

man shall maliciously and unlawfully cut off the ear of any of thef

[*207] *king's subjects^ he shall not only forfeit treble damages to the

party giieved, to be recovered by action of trespass at common
law, as a civil satisfaction

;
but also \0L by way of fine to the king, which

was his criminal amercement. The last statute, but by far the most se-

vere and effectual of all, is that of 22 & 23 Car. II. c. 1, called the Coven-
try act ; being occasioned by an assault on Sir John Coventry in the street,

and slitting his nose^ in revenge (as was supposed) for some obnoxious
words uttered by him in parliament. By this statute it is enacted, that if

any person shall of malice aforethought, and by lying in wait, unlawfully

cut out or disable the tongue, put out an eye, slit the nose, cut off a nose

or lip, or cut off' or disable any Jimb or member of any other person, with

intent to maim or disfigure him ; such person, his counsellors, aiders,

and abettors, shall be guilty of felony without benefit of clergy (k) (1).

(c) See page 12. iio felony ; but to disfigure with an intent to dis-

(/) 1 Hawk. P. C. 112. figure, is made so by this statute; on which they

{g) i'rac./oi 144. were therefore indicted. And Coke, who was a dis-

(A) Sir Edward Coke (."^ Inst. 62.) has transcribed grace to the profession "of the law, had the effront-

a record of H«nry the Third's liine, (Claus. 13 Hen. ery to rest his defence upon this point, that the as-

III. m. 9.) by which a gentleman of Somersetshire saultwas not comrnitted With an intent todisfigtirc,

and his wife appear to have been apprehended and but with an intent to murder, and therefore not

committed to prison, being indicted for dealing thu» within the statute. But tJic court held, that if H

With John the monk, who was caught ih adultery man attacks another to murder him with such an

with the wife. instrument as a hedge-bill, which cannot but endan-

(i) 3 Inst. 62. ger the disfiguring him, and in such attack hap-

(&) On this statute Mr. Coke, a gentleman of Snf- pens not to kill, but only to 'disfigure him, he may
folki and cfne Woodburn, a labourer, were indicted be indicted on this statute; and it shall be left to

in 1722 ; t:6ke for hiring and abetting Woodburh, the jury to detprmlne whether it Were not a design

and Woodburn for the actual fact of slitting the to murder by disfiguring, and consequently a mali-

nose of Mr. Crispe, Coke's brother-in law. The cious intent to disfigure as well as to murder. At-

ca?e was somfewhat singular* The murder of (?rispc (Jordingly the jury found thetn guilty of such pre-

was intended, and he was left for dead, being ter- vious intent to disfigure, in order to effect their

ribly hacked and disfigured with iL hedge-bill; but principal intent to murder, and they Were bothcon-

ha recovered. Nov^ the bare intent to murdef is demned and executed. (State Trials, Vl. 212.)

(1) These statutes are now all repealed, mentioned statute, ss. 11 and 12 of which pro-

•« So much of the 5 H. IV, c. 5, as relates to vide ample remedies for that offence. See

cutting the tong:ue3 or putting- out the eyes of ihose clauses, and the cases bearing- upori

ariy of the king-'s lieg-e people, and to any as- them, set out in full, ante, 194, note (21.)

sault upon the servant of a knig'ht of the shire There ar«, however, two species of maiming

in parliament," by the 9 Geo. IV. c. 31 ; tnc not included in the 9 Geo. IV. c 31, it having-

37 H. Vlll. c. 6, wholly, by the 7 and 8 Geo. been previously found necessary to make

IV. c. 27 ; and th-j 22 and 23 C. II. c. 1, wholly them the subjects of distinct enactinents;

by the 9 G. IV. c. 31 i and the old law with namely, injuries done to the persons of indi-

respcct to mayhem is now merged in the last viduals, by means of wanton and furiotJS dri-
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Thus much for the felony of mayhem : to which may be added the of-

fence of wilfully and maliciously shooting at any person in any dwelling-

house or other place
;
an oflbncc, of whicn the probable consequence may

be either killin|r or maiming him. This, though no »uch evil

consequence •ensiies, id made felony without benefit of clergy by [•2081
statute 9 Geo. I. c. 22, and thereupon one Arnold was convicted
in 1723 for shooting at lord Onslow; but, being half a madman, was
rtever executed, but confmed iti prison, where he died about thirty years
after (3), (4).

II. The second offence, more immediately affecting the personal secu-

rity of individuals, relates to the female part of his majesty's subjects ;

being that of their forcible abduction and marriage ; which is vulgarly
called stealing an heiress. For by statute 3 Hen. VII. c. 2, it is enacted,

that if any person shall for lucre take any woman, being maid, widow, or
wife, and having substance either in goods or lands, being heir apparent to

her ancestors, contrary to her will ; and afterwards she be married to such
misdoer, or by his consent to another, or defiled ; such person, his pro*

curers and abettors, and such as knowingly receive such woman, shall be
deemed principal felons; and by statute 39 Eliz. c. 9, the benefit of clergy is

taken away from all such felons, who shall be principals, procurers, or ac-

cessaries before the fact (5).

ving-, and by means of epi-Icg'-guns an^ man-
trap?.

ny the 1 Geo. IV. c. 4, it is enacted, that
if any person whatever shall be maimed or
otherwise injured by reason of ihe wanton and
furioua driving- or racing-, or by the wilful mis-
conduct of any coachman or other pferson bar-
ing- the tharg^e of any stao-ecoach or public
carriag-e, such wanton or furious driving^ or
j-aciog, or wilful misconduct of such coach-
man or other person, shall be, and the same
is thereby declared to be, a misdemeanor,
and punishable as snch by fine or imprison-
ment. Pruviso, not to extend to hackney
coaches drawn by two horses only, and not
plying- for hire as slag-ccoaches. This, it will

be obser.'cd, applies only to cases where some
injury short of death is inflicted. Where
death ensues from the negligence or miscon-
duct of such persons, the oflfenae ximounts
either to murder or manslaug^hten See Kcx
V. Walker, 1 C. and P. 320, ante, 182, note

<7).t

By the 7 and 8 G. IV. c. l8, § 1, it is enact-
ed, that if any person shall set or place, or
cause to be set or placed, any sprmg-'gun,
man-trap, or other engine calculated to de-

t Beal^ C. J., in his celebrated charge to

the Wilts. Grand Jury, 1827, alluding- to cases
\vhcre death ensues from a collision of car-

riages, is reported to have said, "the collision

of carriag«« may be either accidental or from
the negligence of one or lx)th of the drivers;

and, in such case, it will be manslaughter.
And I include within the term negligence,

not only careless driving, but exciting the

horses to such speed that thfey cannot be slop-

ped or ptoperly directed; the knowingly driv-

ing unbroken or vicious horses, overloading
n coich, or using one that has insufficient

strength or improper hftrne«8. Bui if a man

stroy human life, or inflict grievous bodily
harm, with the intent that the same, or where*
by the same, may destroy or itiflict grievous
bodily harm upon a trespasser, or other per-

son coming in contact therewith, the person
so setting or placing, or causing to be so setvr
placed, such guu, trap, or engine as aforesaid,

shall be guilty of a misdcmetnor (2).

(2) In New-York any one who, from preme*-

ditnted design, evinced by lying ih wait or
otherwise^ or with intent to commit a felony,

purposely cuts out or disables the tongue of
another, or puts out his eye, or slits his lip,

or slits or destroys his nose, or cuts ufTor dis*

ables any limb or member, is punishable with
imprisonment not lees than seven years, (2
R. S. 664,§27.)

(3) See note 24, p. 196, ante.

(4) This statute also has been wholly re^

pealed by ihe 7 and 8 Geo. IV. c. 27, and the
offence alluded to in the text is now punisha*
bie under the 9 Geo. IV. c. 31. es. 11 and 12)

vide ante, 194, note (21).

(5) These statutes arc both wholly repeal-
ed by the 9 Geo. IV. c. 31, by § 19 of which it

is enacted, that where any woman shall have
any interest, whether legal or equitable, pre-

reckless of conseqtiences, cither from mens
wantonness, or from an angry feeling against
the proprietor of a rival coach, but intention-

ally, drives one carriage against another, and
thereby occasions the death of a person in

cither carriage, that is murder, although the
driver did not contemplate so fatal an issuev

Disguise it under what terms you will, whether
It originates in rivalry, impatience, or mere
wanton indifference t«» the safety of life, such
furious driving manifests tha: atrocious witk»
edncss of disposition which lawyers call ma-
lice prepense."
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In the construction of this statute it hath bqen determined, 1. That the

indictment must allege that the taking was for lucre, for such are the

words of the statute (I). 2. In order to shew this, it must appear that

the woman has substance either real or personal, or is an heir apparent (m).

3. It must appear that she was taken away against her will. 4. It

must also appear that she was afterwards married, or defiled. And
though possibly the marriage or defilement might be by her subsequent
consent, being won thereunto by flatteries after the taking, yet this is felo-

ny, if the first taking were against her will (n) (7) : and so vice versa, if

the woman be originally taken away by her own consent, yet if she after-

wards refuse to continue with the offender, and be forced against

i*209l her will, she may from that time as properly *be said to be taken

against her will, as if she never had given any consent at all ; for

till the force was put upon her, she was in her own power (o). It is held

that a woman, thus taken away and married, may be sworn and give evi-

dence against the ofiender, though he is her husband de facto ; contrary

to the general rule of law ; because he is no husband de jure, in case the

actual marriage was also against her will (p). In cases indeed where the

actual marriage is good, by the consent of the inveigled woman obtained

after her forcible abduction. Sir Matthew Hale seems to question how far

her evidence should be allowed : but other authorities [q) seem to agree,

that it should even then be admitted
;
esteeming it absurd, that the offender

should thus take advantage of his own wrong, and that the very act of

marriage, which is a principal ingredient of his crime, should (by a forced

construction of law) be made use of to stop the mouth of the most mate-

rial witness against him (8).

(/) 1 Hawk. P. C. 110. ip) 1 Hal. P. C. 661.

(to) 1 Hal. P. C. 660. I Hawk. P. C. 109. {a) Cro. Car. 488. 3 Keb. 193. State Trials, V.
(n) 1 Hal. P. C. 660. <155.

(o) 1 Hawk. P. C. 110.

Bent or future, absolute, conditional, or contin- offence be connmitted for the sake of g-ain,

g-ent, in any real or personal estate, or shall (7) But, if the forcible abduction is confin-

bo an heiress presumptive, or next of kin to ed to one county, and the marriage be solem-
any one having- such interest, if any person nized by consent in another, the defendant
shall, from motives of lucre; take away or de- cannot be indicted in either, though had the

tain such woman against her will, with intent force been continued, into the county where
to marry or defile her, or to cause her to be the marriage took place, no subsequent con-

married or defiled by any other person, every sent would avail. Cro. Car. 488. Hob. 163.

such offender, and every person counselling-, Hawk. b. 2. c. 25. s. 40. 1 Kuss. 820, 1. 1

aiding", or abetting- such offender, shall be East P. C. 453. Where the female is under
guilty of felony, and being convicted thereof, no restraint at the time of marriag-e, those

shall be liable to be transported for life, or for who arc present, but who are ignorant of the

any term not less than seven years, or to be previous circumstances, will not share in the

imprisoned, with or without hard labour, for g'uilt of the abduction. Cro. Car. 489. 493.

any term not exceeding- four years. (6). As to accessaries after the fact, see 1 East P.

(6) Any person who takes a female under C. 453. 3 Chit. Crim. L. 818.

the age of fourteen from her father, mother, (8) It seems to be well agreed, and indeed
guardian, or other person having the Icg-al to be beyond all doubt, that where a woman is

charge of her person without thdr consent, takenawayandmarriedbyforce, she is a. com-
either for the purpose of prostitution, concu- petent witness against her husband, on an in-

binage, or marriage, may be imprisoned not dictment for that offence. See Phil, Ev. 3d
more than three years, and fined not more ed. 70, and the authorities there cited. But
than 1000 dollars. If any woman, though above the proposition that, where she consents to the

that age, be taken by anyone unlawfully, with marriage, after a forcible abduction, her evi-

the intent to compel her by force, menace, or dence is equally admissible, seems to admit
duress, to marry him or another, or to be de- of some doubt. In the last case of this kind,

filed : the offender may be imprisoned not less Wakejield's, both the abduction and the mar-

than ten years. The punishment is the same riage were in fact voluntary, the lady's con-

if the offence be consummated by procuring sent to both having- been obtained by fraud :

the marriairc or defilement. 2 R. S. 663, § 24, but it was held that the fraud in law amount-

25, 26. The woman, it will be perceived, need ed ioforce, and the lady was, upon that ground

not bean heiress; nor is it necessary that the it is conceived, admitted as a witness against
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An inferior dec^ree of the same kind of offence, but not attended with

force, is punished by the statuea 4 & 5 l*h. 6l Mar. c. 8. which enacts, that

if any person, above the age of fourteen, unlawfully shall conveyor take

away any woman chid w// 7/1 arried (which is held (r) to extend to bastards

as well as to legitimate children), within the age of sixteen years, from the

possession and against the will of the father, mother, guardians, or govern-

ors, he shall be imprisoned two years, or fined at the discretion of the jus-

tices; and if he detlowers such maid or woman child, or without the con-

sent of parents contracts matrimony with her, he shall be imprisoned five

years : or fined at the discretion of justices, and she shall forfeit all her
lands to her next of kin, during the life of her said husband (9). So that

as these stolen marriages, under the age of sixteen, were usually upon
mercenary views, this act, besides punishing the seducer, wisely removed
the temptation. But this latter part of the act is now rendered
•almost useless, by provisions of a very different kind, which make [•210]

the marriage totally void (s), in the statute 26 Geo. II. c. 33. (10).

III. A third offence, against the female part also of his majesty's sub-

jects, but attended with greater aggravations than that of forcible marriage,

is the crime oirape,raptus mulierum^or the carnal knowledge of a woman
forcibly and aaainst her will. This, by the Jewish law (<), was punished
with death, in case the damsel was betrothed to another man; and in case

she was not betrothed, then a heavy fine of fifty shekels was to be paid to

the damsel's father, and she was to be the wife of the ravisher all the days
of his life; without that power of divorce, which was in general permitted

by the Mosaic law.

The civil law (u) punishes the crime of ravishment with death and con-

(r) Stra. 1JG2. (t) Deut. xxll. 25.

(s) See Book L p. 437, &c. («) Cod. 9, tit. 13.

the husband. A doubt afterwards arose whe- ment, by fine or imprisonment, or by both, as
ther the marriag'e in that case was valid or the court shall award. This clause was
not, which led to the bringing in a bill to an- framed for the purpose of meeting such a case

nul it ; thoijg^h the prevailing- opinion among- as that of Wakefield.
the profession seemed to be, that the marriag-e (10) Such a marriagr, if voluntary on the
was ipso facto void, as a marriage procured part of the female, that is, not procured by
by force : in which view of the case, the admis- force or fraud, would not now be void ; it hav-
sion of the wile's evidence would not be an ing- been held, after much doubt entertained
authority Uj on the question one way or the upon the point among- the profession, (see Doc
other. One account of that trial states, that v. Price, 1 M. and il. 663,) that the 4 Geo.
Hullock, i?., declared, that even assuming the IV^. c. 76, legalizes marriages which would
marriage to be valid, he would admit the otherwise have been void under the 26 Geo.
wife's evidence, for there were cases in which II. c. 33, on account of the minority of the
the evidence of wives was admissible against parties and the nonconscnt of parents. See
their hu5l)and8, and he considered that to be liex v. Birmingham, 2 M. and K., 8 B. and
one of them. And upon the principle that a C 29, and the judgment of Lord I'evfcrrfrn
woman may give evidence against her bus- therein. The new act, however, proviiipp,

hand .n thr» rasr of a prr.-nnal wrong done to section 23. that if any valid marriage sucm-
wife would l)c a nizcd by licence shall be procured by a paity
ution for abduc- to such mani.ige to, be solemnized betweoti

i^- . ;rc was valid. persons, one or both of whom shall be under
('J) This act of 4 and 5 P. & M. c. 8, is age, l.y means of false swearing to any mat-

w'imIIv rT-^nlrd by the 9 Geo. IV, c. 31 ; sec- tcr to which such party is required personally
< .~ . .

• . j^^ jjjj^j jj- j^j^y person to depose, all the property accruing from the
r cause to be taken, marriage shall be forfeited, and shall le sc-

;. ng under the age of cur«-d ibr the benefit of the innocent party, <;r

sixiccn yeafii, out of the possession and the i^suc of Uie marriage. The latter words
8g.iin.sl the will of her father or mother, or clearly shew the intention of the legislature

of any uMirr - --- •
i

• ; - •' -
i ... f .) rirc or not to render the marriage void; for the words

chnrLrc <-f . .11 l)c " issue of the marriage," in an act of Parlia-
guiltyofai:i dieted ment, must mean lawful issue, which they
thereof, shah be habic to suficr such punish- could not be, if the marriage was void.
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fiscation of goods: under which it includes both the offence of forcible ab-

duction, or taking away a woman from her friends, of which we last spoke :

and also the present offence of forcibly dishonouring them ; either of which
without the other, is in that law sufficient to constitute a capital crime.
Also the stealing away a woman from her parents or guardians, and de-

bauching her, is equally penal by the emperor's edict,, whether she consent
orisforced; ^^ sivevolentibus,sive nolentihus mulieribus r talefacinusfue-
rit perpetratum." And this, in order to take away from women every oppor-
tunity of offending in this way: whom the Roman law supposes never to-

go astray, without the seduction and arts of the other sex: and therefore, by
restraining and making so highly penal the solicitations of the men, they
meant to secure effectually the honour of the women. *' Si enim ipsi Tap-
tores metu,vel atrocitate poenae, ah hujusmodifacinare se temperaverint,
nulli mulieriy sive volenti, sive nolenti, peceandi locus relinquetur; quia

hoc ipsum velle mulierum, ah insidiis nequissiwi hominis^ qui me-
[*211] ditatur rapinam inducitur. *Nisi etenim earn solicitaverit, nisi

odiosis artihus circumvenerit, non faciet earn velle in tantum de-

decus sese prodere.^' But our English law does not entertain quite such
sublime ideas of the honour of either sex, as to lay the blame of a mutual
fault upon one of the transgressors only: and therefore makes it a necessary
ingredient in the crime of rape, that it must be against the woman's will.

Rape was punished by the Saxon laws, particularly those of king
Athelstan {w), with death : which was also agreeable to the old Gothic or
Scandinavian constitution {x). But this was afterwards thought too hard :

and in its stead another severe but not capital punishment was inflicted by
William the Conqueror; viz. castration, and loss of eyes (y) ;

which con-
tinued till after Bracton wrote, in the reign of Henry the Third. But in

order to prevent malicious accusations, it was then the law (and, it seems,
still continues to be so in appeals of rape) (z), that the woman should im-
mediately after, *' dum recensfuerit malefic ium,^'' go to the next town, and
there make discovery to some credible persons of the injury she has suf-

fered: and afterwards should acquaint the high constable of the hundred,
the coroners, and the sheriff with the outrage {a). This seems to corre-
spond in some degree with the laws of Scotland and Arragon (h), which
require that complaint must be made within twenty-four hours : though af-

terwards by statue Westm. 1. c. 13. the time of limitation in England was
extended to forty days. At present there is no time of limitation fixed: for,

as it is usually now punished by indictment at the suit ofthe king, the maxim
of law takes place, that nullum, tempus oceurrit regi:hutih.e]ViVYyvi\\Y^Te\y

give credit to a stale complaint. During the former period also it was held
for law(c), that the woman (by consent of the judge and her parents)
might redeem the offender from the execution of his sentence, by accepting
him for her husband

;
if he also was willing to agree to the exchange, but

not otherwise.

[*212J * In the 3 Edw. I. by the statute Westm. 1. c. 13. the punish-
ment of rape was much mitigated

; the offence itself of ravishing
a damsel within age (that is, twelve years old), either with her consent or
without, or of any other woman against her will, being reduced to a tres-

pass, if nat prosecuted by appeal within forty days, and subjecting the of-

(to) Bracton, I. 3, c. 28. (a) Glan. I. 14, c 6. Bract. I. 3, c. 28.

Kx) Stierrih. di'jure Sueon. I. 3: c. 2, (b) Barrington, 142.

(y) LL. Oull. Cong. e. 19, (c) Glanv. 1. 14, c. 6. Bract. I. 3. <?. 28.

(?) 1 Hall. P. C. 631.
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fender only to two years' imprisonment, and a fine at the king's will.

But this lenity bein^ productive of the most terrible conflc<iuence9, it was
in ten years afterwards, 13 Edw. 1., found necessary to make the ofl'encc

of forcible rape felony by statute Westm. 2. c. 34. And by statute 18 Eliz.

c. 7. it was made felony without benefit of clerpy ;
as is also tbe abomina-

ble wickedness of carnally knowing and abusing any woman cbild under
the age often years

;
in which case the consent or non-consent is immateri-

al, as by reason of her tender years she is incapble of judgment and discre-

tion (1 1). Sir Matthew Hale is indeed of opinion that such profligate actions
committed on an infant under the age o{ twelve years, the age of female
discretion by the common law, either with or without consent, amount to

rape and felony : as well since as before the statute of queen Elizabeth (d) :

but that I-awhas in general been held only to extend to infants under ten :

though it should seem that damsels between ten and twelve are still under
the protection of the statute Westm. 1, the law with respect to their seduc-
tion not having been altered by either of the subsequent statutes (12).

A male infant, under the age of fourteen years, is presumed by law in-

capable to commit a rape, and therefore it seems cannot be found guilty of
it. For though in other felonies malitia supplet (Btatem, as has in some
cases been shewn

;
yet, as to this particular species of felony, the law sup-

poses an imbecility of body as well as mind (e) (13).

The civil law seems to suppose a prostitute or common harlot
incapable of any injuries of this kind (/) : not allowing *any pu- [*213]

nishment for violating the chastity of her, who hath indeed no
chastity at all, or at least hath no regard to it. But the law of England
does not judge so hardly of offenders, as to cut off all opportunity of retreat
even from common strumpets, and to treat them as never capable of amend-
ment. It therefore holds it to be felony to force even a concubine or har-

lot; because the woman may have forsaken that unlawful course of life;

(g) ; for, as Bracton well observes (A), " licet merctrix fuerit antea, certe

tunc temporis nonfuit, cum reclamando nequitiae ejus conceiitire noluity
As to the material facts requisite to be given in evidence and proved

upon an indictment of rape, they are of such a nature, that though neces-
sary to be known and settled, for the conviction of the guilty and preserva-
tion of the innocent, and therefore are to be found in such criminal treatises

as discourse of these matters in detail, yet they are highly improper to be
publicly discussed, except only in a court of justice (14). I shall there-

(d) 1 Hal. p. C. 631. {g) 1 Hal. P. C. 629. 1 Hawk. P. C. 108.

(«) Ibid. (A) fol. 147.

( f) Cod. 0. 9. 22. Ff. 47. 2. 39. «.«_____«
I V< w-York these t-^'o offences arc if any person shall unlawfully and carnally

r imprisonment not less than ten know and abuse any g-irl, being- above the age
yc...... 1 .- carnal knowledge of a woman of ten years, and under the ag-e of twelve
alx)v« the a^e of ten without her consent, by years, every such oflfender shall be g-uilty of a
adininif'trTins' to bor nny substance or liquid misdemeanor, and beinj^ convicted thereof,
•"- " .^ . -(ance, is punish- shall be liable to be imprisoned, with or with-
< exceeding- five out hard labour, for such term as the court
y ,'

shall award.
(12) All ilicbo otaiuitii inc repealed, by 9 And sect. 18 enacts tliat the carnal know-

Geo. IV. c. 31, which enacts, section 16, that ledge shall be complete upon proof of penc-
cv -^.. '•) of the crime of rape trationonly.
K Ion. Spc also 2 R. S. 735, § 18.

•-rr=nn =ba!l nnlnw- (13) But an infant under fourteen maybe
f iriiilty as an abettor, if v-^sesg a mis-
' chicvous discretion . '

tf " - - J '' 1) Sec Chitty, Crin.. .ci«. v.iU. Stark, on
cd thereof, shail f

Vol. II.
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fore merely add upon this head a few remarks from Sir Matthew Hale t

with regard to the competency and credibility of witnesses ; which may^
salvo pudore, be considered.

And, first, the party ravished may give evidence upon oath, and is in law
a competent witness ; but the credibility of her testimony, and how far

forth she is to be believed, must be left to the jury upon the circumstances
of fact that concur in that testimony. For instance : if the witness be of
good fame

;
if she presently discovered the offence, and made search for tho

offender; if the party accused fled for it; these and the like are concurring
circumstances which give greater probability to her evidence. But, on the
other side, if she be of evil fame, and stand unsupported by others

;
if she

concealed the injury for any considerable time after she had opportunity to
complain; if the place, where the fact was alleged to be committed, was

where it was possible she might have been heard, and she made
[*2141 no outcry ; these and the *like circumstances carry a strong

but not conclusive presumption that her testimony is false or
feigned (15), (16).

Moreover, if the rape be charged to be committed on an infant under
twelve years of age, she may still be a competent witness, if she hath
sense and understanding to know the nature and obligations of an oath;
or even to be sensible of the wickedness of telling a deliberate lie (17).

Nay, though she hath not, it is thought by Sir Matthew Hale {i) that she
ought to be heard without oath, to give the court information

;
and others

have held, that what the child told her mother, or other relations, may be
(i) 1 Hal. P. C. 634.

(15) But the rule respecting- the time that
elapses before the prosecutrix complains will
not apply where there is a good reason for the
delay, as that she was under the control, or
influenced by fear of her ravisher. 1 East P.
C. 445. And so all other general rules, as
they are deduced from circumstances, must
yield, when they appear to be unsafe guides
to the discovery of truth. The state and ap-
pearance of the prosecutrix, marks of violence
upon her person, and the torn and disordered
state of her dress recently after the transac-
tion, at the time of complaint, are material
circumstances, which are always admissible
in evidence. See 2 Stark. 241. If the pro-

secutrix be an infant of tender years, the
whole of her account recently given seems to

be admissible, for it is of the highest impor-
tance to ascertain the accuracy ot her recollec-

tion, East P. C. 443. Stark, on Evidence,
part iv. 1268; but in 2 Stark. Rep. 241, upon
an indictment for an attempt to commit a rape
upon an adult, Holroyd, J. held, that the 'par-

ticulars of the complaint made by the prosecu-
trix recently after the injury were not admis-
sible in evidence. In the case of the death
of the prosecutrix, her depositions, taken be-
fore a magistrate, are admissible, though not
authenticated by her signature. 2 Leach, 854.

996.

(16) It has been held, by a majority of the
judges, that having carnal knowledge of a
married woman, under circumstances which
induce her to suppose it is her husband, does

not amount to the crime of rape. Rex v. Jack-

ton, R. & R- C. C. 487. That decision took

place in Trinity term, 1822 ; and though it

may not hitherto have been expressly overrul-

ed, it seems very daubtful whether it would
now be supported. At the Kent Winter Gaol
Delivery, in the very same year, a similar case
occurred, Rex v, Pearson, in which, upon the
prosecutrix swearing that she believed the

prisoner to be her husband, and consequently
made no resistance, the editor, as counsel for

the prisoner, objected that the ofFence wasr

not rape, and that the indictment could not be
supported. But Bayley, J., refused to stop

the prosecution, intimating his own strong
opinion that such facts did amount to rape,

and declaring his intention to reserve the
point for the opinion of the twelve judges, if

it should be necessary ; which, however, was
not the case, the prisoner being acquitted on
the merits. The only plausible ground for

contending that such an offence does not
amount to rape, seems to be, the total absence
offeree on the part of the man, and of resist-

ance on the part of the woman ; but that does
not appear to be a solid or well-founded argu-
ment; because thefraud practised would, by
construction of law, be considered aa/orce, as

in Wakefield's case of abduction, ante, 209,

notes (7) and (8), and in other cases that might
be mentioned, and would thus support the ne-

cessary allegation offeree -in the indictment.

(17) When the child does not sufficiently

understand the nature and obligation of an
oath, the judge will put off the trial, for the

child to be instructed in the mean time. Bac.
Ab. Evid. a. Leach, 430. n.
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given in evidence, since the nature of the case admits frequently of no bet-

ter proof. But it is now settled, [Brazier's case, before the twelve judges,

P. 19. G. III.] that no hearsay evidence can be given of the declaration of
a child who hatli not capacity to be sworn, nor can such child be examined
in court without oath : and that there is no determinate age at which the

oath of a child ought either to be admitted or rejected. Yet, where the
evidence of children is admitted, it is much to be wished, in order to render
their evidence credible, that there should be some concurrent testimony of
time, place, and circumstances, in order to make out the fact; and that

the conviction should not be grounded singly on the unsupported accusa-
tion of an infant under years of discretion. There may be, therefore, in

many cases of this nature, witnesses who are competent, that is, who may
be admitted to be heard; and yet, after being heard, may prove not to be
credible, or such as the jury is bound to believe. For one excellence of

the trial by jury is, that the jury are triers of the credit of the witnesses,

as well as of the truth of the fact.

*"It is true, says this learned judge (k), that a rape is a most [*215]

detestable crime, and, therefore, ought severely and impartially

to be punished with death: but it must be remembered that it is an ac-

cusation easy to be made, hard to be proved, but harder to be defended by
the party accused, though innocent." He then relates two very extra-

ordinary cases of malicious prosecution for this crime, that had happened
within his own observation; and concludes thus: *' I mention these in-

stances, that we may be the more cautious upon trials of offerees of this

nature, wherein the court and jury may with so much ease be imposed
upon, without great care and vigilance ; the heinousness of the offence

many times transporting the judge and jury with so much indignation,

that they are overhastily carried on to the conviction of the person accused
thereof, by the confident testimony of sometimes false and malicious wit-

nesses."

IV. What has been here observed, especially with regard to the man-
ner of proof, which ought to be the more clear in proportion as the crime is

the more detestable, may be applied to another offence, of a still deeper
malignity ; the infamous crim,e against nature, committed either with man
or beast. A crime which ought to be strictly and impartially proved, and
then as strictly and impartially punished. But it is an offence of so dark
a nature, so easily charged, and the negative so difKcult to be proved, that

the accusation should be clearly made out: for, if false, it deserves a pu-

nishment inferior only to that of the crime itself

I will not act so disagreeable a part, to my readers as well as myself, as

to dwell any longer upon a subject, the very mention of which is a disgrace
to human nature (18), (19). It will be more eligible to imitate in this

(k' 1 Hal p. C;. G35.

(18) As to the decieions, see 1 East P. C. kind or with any a/a'ma/, shall suffer death aa
480. 437. Bac. Ab. Sodonny. Hawk. b. 1. c. a felon. And, by § 18, it is directed, that the
4. l^ Hale, 669, 679. Com. Dig-. Justices, s. proof of penetration only shall be sufficient
4. Ku.^-j. & Ry. C. C. 331. If committed on for the purpose ofconviction.
8 bny under fourteen, it is felony in the ag-cnt In New-York the crime is punishable by
only, 1 Hale, 470. 3 Co. Inst. 59. As to imprisonment not more than 10 years, (2 R.
sen.iinc- threatening letters, charg-ing a parly S. 689, § 20:) our statute, 2 R. S. 735, S 18, is

with this offence, see ante, 144, note 3. As similar to the 18th section of the English Act,
toofl"''nce of soliciting- another to commit the 9 Geo. IV. c. 31 ; in the description of the of-

offcncc, see 2 East, 5. fence, however, our Act uses the word beast,

(19) Bystat. 9Geo. IV. c. 31, $ 15, every not animal. See 1 Russel, 668, aa to the
person g-uilty of this offence, either with man- word beast.
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respect the delicacy of our English law, which treats it, in its very indict-
ments, as a crime not fit to be named :

" peccatum illud horribile, in-

[*2161 ter christianos non nominandum (Zr)." A taciturnity observed *like-
wise by the edict of Constantius and Constans (/) : ''uhi scelus

est id, quod non projicit scire, jubemus insnrgere leges, armari jura
gladio ultore, ut exquisitis poenis suhdantur infames, qui sunt, vel quifu-
turi sunt reV Which leads me to add a word concerning its punishment.

This the voice of nature and of reason, and the express law of God (m),
determined to be capital. Of which we have a signal instance, long before
the Jewish dispensation, by the destruction of two cities by fire from hea-
ven ; so that this is an universal, not merely a provincial precept. And
our ancient law in some degree imitated this punishment, by command-
ing such miscreants to be burnt to death {71) ; though Fleta (0) says they
should be buried alive ; either of which punishments was indifferently
used for this crime among the ancient Goths (p). But now the general
punishment of all felonies is the same, namely, by hanging; and this of-

fence (being, in the times of popery, only subject to ecclesiastical cen-
sures) was made felony without benefit of clergy by statute 25 Hen. VIII.
c. 6. revived and confirmed by 5 Eliz. c. 1 7. And the rule of law herein
is, that if both are arrived at years of discretion, agentes et consentientes
pari poena plectantur (q).

These are all the felonious ofi!ences more immediately against the per-
sonal security of the subject. The inferior ofl?ences, or misdemesnors,
that fall under this head, are assaults, batteries, wounding, false impri-
sonment, and kidnapping.

V. VI. VII. With regard to the nature of the three first of these offences
in general, I have nothing further to add to what has already been ob-
served in the preceding book of these Commentaries (r)

;
when we consi-

der them as private wrongs, or civil injuries, for which a satisfaction or
remedy is given to the party aggrieved. But, taken in a public

[*217l light as a *breach of the king's peace, an affront to his govern-
ment, and a damage done to his subjects, they are also indictable

and punishable with fines and imprisonment; or with other ignominious
corporal penalties, where they are committed with any very atrocious de-

sign (s) (20). As in case of an assault with an intent to murder, or with
an intent to commit either of the crimes last spoken of (21) ;

for which
intentional assaults, in the two last cases, indictments are much more
usual than for the absolute perpetration of the facts themselves, on account
of the difl[iculty of proof: or, when both parties are consenting to an unna-
tural attempt, it is usual not to charge a.ny assault; but that one of them
laid hands on the other with intent to commit, and the other permitted
the same with intent to suffer, the commission of the abominable crime
before mentioned. And, in all these cases, besides heavy fine and impri-
sonment, it is usual to award judgment of the pillory (22).

Ck) See in Rot. Pari. 50 Edw. III. n. 5^, a com- (o) I. 1, c. 37.

plaint, that a Lombard did commit the sin, " that (p) Stiernh. dejure Goth. I. 3, c. 2.
was not to be named." (12 Rep. 37.) (g) 3 Inst. 50.

{I) Cod. 9. 9. 31. (r) See book III. page 120.

(m) Levit. xx. 13. 15. {s) 1 Hawk. P. C. 65.

(n) Britt. c. 9.

(20) See 9 Geo. IV. c. 31, § 24 to 29 : pre- (21) See ante, note 24. p. 196.

scribing' the punishment of particular assaults, (22) The punishment of pillory is now taken

and the summary proceeding before two jus- away by the 56 Geo. III. c. 138. In cases of

ices in case of common assaults. assaults of a very ag-gravated nature, the pu-
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There is also one species of battery, more atrocious and penal than the

rest, which is the bcatinp of a clerk in orders, or clergyman ; on account
of the respect and revcrcnct; due to his sacred character, as the minister

and ambassador of peace. Accordingly it is enacted by the statute called

articuli clcri, 9 Edw. II. c.3 (23), that if any person lay violent hands upon
a clerk, the amends for the peace broken shall be before the king; that is,

by indictment in the king's courts; and the assailant may also be sued be-

fore the bishop, that excommunication or bodily penance may be imposed:
which if the offender will redeem by money, to be given to the bishop, or
the party aggrieved, it may be sued for before the bishop; whereas other-

wise to sue in any spiritual court, for civil damages for the battery, falls

within the danger oi praemunire (t). But suits arc, and always were, al-

lowable in the spiritual court, for money agreed to be given as a commu-
tation for penance (?/). So that upon the whole it appears, that a person
guilty of such brutal behaviour to a clergyman, is subject to three kinds of

prosecution, all of which may be pursued for one and the same offence:

an indictment, for the breach of the king's peace by such assault and bat-

tery; a civil action, for the special damage sustained by the party^ injured;

and a suit in the ecclesiastical court, first, pro correctione et salute animae,
by enjoining penance, and then again for such sum of money as

shall be agreed on for taking off the penance enjoined ; *it being [*218]

usual in those courts to exchange their spiritual censures for a

round compensation in money (v)\ perhaps because poverty is generally

esteemed by the moralists the best medicine "pro salute animae.
VIII. The two remaining crimes and offences, against the persons of

his majesty's subjects, are infringements of their natural liberty : concern-
ing the first of which, false imprisonment, its nature and incidents, I must
content myself with referring the student to what was observed in the

preceding book {w), when we considered it as a mere civil injury. But
besides the private satisfaction given to the individual by action, the law
also demands public vengeance for the breach of the king's peace, for the

loss which the state sustains by the confinement of one of its members,
and for the infringement of the goOd order of society. We have seen be-

(t) 2 Inst. 492. 620, (v) 2 Roll. Rep. 334.

(«) .^rtic. Cler. Edv. IT. e. 4. F. N. B.53. (w) See Book 111. page 127.

nishmcnt of whipping' hag been itiflictcd in fendant, in expiation of his offence, in addi-
addilion to that of imprisonment and finding- tion to the imprisonment inflicted on him. 11

uretica for gx)od behaviour. I B'Jrn J. 24th East. 46.

edit. 231. 1 East P. C. 406. The 3 Geo. IV. (23) This Act is repealed, bo far as relates

c. 114. inflicts a severer punishment on per- to laying- violent hands on a clerk, by 9 Geo.
sons (ruilty of assaults, therein particularly IV. c. 31 : by § 23 of which, if any person
described. In cases where the offence jmorc shall arrest any clergyman upon any civil pro-
irnmcdiately affects the individual, the defend- cess, while he shall l>e performing- divine ser-

ant is sometimes permitted by the court, even vice, or shall with the knowledge of such
after conviction, to speak with the prosecutor, person, being- going to perform the same, or re-

l«fore any itidgment is pronounced, and a tri- turning- from the performance thereof, every
vi.' ' lily a fine of a shil- such offender shall be g-uilty of a misdemean-
lii prosecutor declares or: and, being convicted thereof, shall suffer

hir i, 4. And where in a such punishment, by fine or imprisonment, or

case of iudictiiicni for ill-treating' a parish ap- by both, as the court shall award. The 50
prentice, a security for the fair expenses of Edw. III. c. 5, and 1 Rich. II. c. 15, upon the

tlic prosecution had been given by the defend- same subject, are also repealed by the new
ant, after conviction, upon an understanding Act. The arrest, if not on a Sunday, would
that the court would abate the period of his be g-ood in law. Wats. c. 34.

imprisonment, the security was held to be In New-York, clerg-ymen h.ive no suchpri-

good, upon the ground that it was given with vilegcs as arc allowcdf by the Act 9 Geo. IV.

tne sanction of the court, and to be considered c. 31. above referred to.

as part of the punishment suffered by the dc-
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fore (x), that the most atrocious degree of this offence, that of sending any-

subject of this realm a prisoner into parts beyond the seas, whereby he is

deprived of the friendly assistance of the laws to redeem him from such

his captivity, is punished with the pains of praemunire, and incapacity

to hold any office, without any possibility of pardon (y). And we may
also add, that by statute 43 Eliz. c. 13 (24), to carry any one by force out

of the four northern counties, or imprison him within the same, in order

to ransom him or make spoil of his person or goods, is felony without

benefit of clergy, in the principals and all accessaries before the fact.

Inferior degrees of the same offence, of false imprisonment, are also pun-

ishable by indictment (like assaults and batteries), and the delinquent may
be fined and imprisoned (z). And indeed (a) there can be no doubt, but

that all kinds of crimes of a public nature, all disturbances of the peace,

all oppressions, and other misdemesnors whatsoever of a notoriously evil

example, may be indicted at the suit of the king.

[*219] *IX. The other remaining offence, that of kidnapping-^ being the

forcible abduction or stealing away of a man, woman, or child,

from their own country, and sending them into another, was capital by
the Jewish law. " He that stealeth a man, and selleth him, or if he be

found in his hand, he shall surely be put to death (5)." So likewise in the

civil law, the offence of spiriting away and stealing men and children,

which was called plagium, and the offenders plagiarii, was punished with
death (c). This is unquestionably a very heinous crime, as it robs the

king of his subjects, banishes a man from his country, and may in its con-

sequences be productive of the most cruel and disagreeable hardships ; and
therefore the common law of England has punished it with fine, imprison-
ment, and pillory (25), (26). And also the statute \\ &l 12 W. HI. c. 7,

(x) See page 116.

iy) Statute 31 Car. II. c. 2.

(z) West. Symbol, part 2, page \

(a) 1 Hawk. P. C. 210. 10.

(6) Exodus xxi. 10.

(c) Ff. 48. 15, 1.

id) Raym. 474. 2 Shew. 221. Skin. 47. Comb,

(24) Repealed by 7 and 8 Geo. IV. c.

27 : but see 31 Car. II. c. 2, which prohibits

the sending of any British subject to any fo-

reign prison. See also 2 R. S. 692, $ 11, and
id. 664, § 28, &c.

(25) Where a child is stolen for the sake of
its clothes, it is the same species of felony, as

if the clothes were stolen without the child.

But it cannot be considered a felony, where a
child is stolen and not deprived of its clothes.

This crime would in general be an aggravated
species of false imprisonment; but, without
referring it to that class of otfences, stealing

a child from its parents is an act so shocking
and horrid, that it would be considered the
highest misdemeanor, punishable by fine and
imprisonment, upon the same principle on
which it was decided to be a misdemeanor to
steal a dead body from a grave.

(26) Stealing children was, by 54 Geo. III.

c. lOl, punishable as in cases of grand larce-

ny ; but that statute is now repealed by 9 Geo.
IV. c. 31; by § 21 of which, "if any person
shall maliciously, either by force or fraud,
lead or take away, or decoy or entice away,
or detain, any child under the age of ten years,

with intent to deprive the patent or parents,
or any other person having the lawful care or
charge of such child, of the possession > of

such child, or with intent to steal any article
upon or about the person of such child, to
wliomsocver such article may belong ; or if

any person shall, with any such intent as afore-
said, receive or harbour any such child, know-
ino- the same to have been, by force or fraud,
led, taken, decoyed, enticed away, or detain-
ed as herein before mentioned : every such
offender, and every person counselling, aiding
or abetting, such offender, shall be guilty of
felony ; and being convicted thereof, shall be
liable to be transported for the term of seven
years, or to be imprisoned, with or without
hard labour, for any term not exceeding two
years, and if a male, to be once, twice, or
thrice, publicly or privately whipped, (if the
court shall so think fit,) in addition to such
imprisonment. Provided always, that no per-
son who shall have claimed to be the father of
an illegitimate child, or to have any right to
the possession of such child, shall be liable to
be prosecuted by virtue hereof, on account of
his getting possession of such child, or taking
such child out of the possession of the mo-
ther, or any other person having the lawful
charge thereof."

In New-York, the Act (2 R. S. 665, § 34,)
is nearly the same as that part of the English
Act that precedes the part which notices the
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though principally intended against pirates, has a clause that extends to

prevent the leaving of such persons abroad, as are thus kidnapped or spi-

rited away ; by enacting, that if any captain of a n)orcharit vessel shall

(during his being abroad) force any person on shore, or wilfully leave him
behind, or refuse to bring home all such men as he carried out, if able
and desirous to return, he shall suffer three months' imprisonment (27).
And thus much for offences that more immediately affect the persons of
individuals.

CHAPTER XVI.

OF OFFENCES AGAINST THE HABITATIONS OF
INDIVIDUALS.

The only two offences, that more immediately affect the habitations of
individuals or private subjects, are those of arso/i and burglary.

1. Arson, ab ardendo, is the malicious and wilful burning the house or
out-house of another man (1). This is an offence of very great malignity,

intent to steal clothes, the rest of the act is

not in ours : the punishment may be inriprison-

meut not exceeding 10 years, and a fine not
exceeding- 500 dollars.

Unlawfully and forcibly seizing- and confin-

ing- another, or inveigling or kidnapping him
wiih intent to cause him to be secretly con-
fined or imprisoned in this state against his
will, or to cause him to be sent out of the state

against his will, or to be sold as a slave, or in

any way held to service against his will, is

punishable by imprisonment of the principal
for not more than 10 years; and of any acces-

eary after the fact for not more than 6 years,

and by a fine on such accessary of not more
than 500 dollars. (2 R. S. 664, &c.) Selling

any person of colour, who has been inveigled

or kidnapped from this state to another, is

punishable by imprisonment not exceeding
lO years, and fine not exceeding 1,000 dollars.

(Id. 665, § 32.) See ib. as to venue.

(27) By 9 Geo. IV. c. 31, § 30, if any mas-
ter of a merchant vessel shall, during his be-
ing abroad, force any man on shore, or wil-

fully ' - ' -- - ' ' ind in any of his majesty's
col

,
or shall refuse to bring

hoi: n all such of the men whom
he carried out with him as are in a condition
to return when he shall^ ready to proceed on
his homeward-hound voyage, every such mas-
ter shall be guilty of a misdemeanor, and be-

ing lawfully convicted thereof, shall be impri-
soned for such term as the court shall award

;

and all such ofTences ma^ be prosecuted by
indictment or by information, at the suit of his

majesty's attorney-general, in the court of
King's Bench, and may be alleged in the in-

dictment or information to have been commit-
ted at Westminster, in the county of Middle-
sex : and the said court is hereby authorized
to issue one or more commijfions, if nccctfa-

ry, for the examination of witnesses abroad
;

and the depoaitions taken under thu same
shall be received in evidence on the trial of
every such indictment or information. So
much of the II and 12 W. III. c. 7, and of the
58 G. III. c. 38, as related to this subject, ia

repealed by the 9 G. IV. c. 31.

(1) In New-York, arson in the Jirst degree
is punished with death. It is the wilfully set-

ting fire to, or burning, in the night time, a
rfireZ/m^-house in which there shall bo at the
time some human being: and every house,

Erison, juil, or other edifice, which shall have
een usually occupied by persons lodging

therein at night, shall be deemed a dwelling-
house of any person so lodging therein. But
no warehouse, barn, shed, or other out-house,
is to be deemed a dwclli;^g, or part of a dwel-
ling, unless It is joined to, immediatchj con-
nected with, and part of, a dwelling. (2 R.
S. 657, § 9, 10.)

Arson in the second degree is, the wilfully

setting fire to, or burning-,

1. Any inhabited dwelling-house in the day
time, which, if committed in the night, would
be arson in the fir.-t degree.

2. Any building in the nighty not being the
subject of arson in the Jirst degree, but ad-
joining to, or within the curtilage of, any in-

habited dwelling-house, so that such house
shall be endangered by such firing.

Arson in the third degree is, the wilfully
setting fire to, or burning,

1. In the dar/ time any building, which, if

committed in the night time, would be arsoa
in the second degree.

2. In the night time, the house of another
not the subject of arson in the first or second
degree; or any house of public worship or
school-house ; or any public building belong-
ing to the state, or to any county, city, town,
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and much more pernicious to the public than simple theft: because, first, u
is an offence against the right of habitation, which is acquired by the law
of nature as well as by the laws of society ; next, because of the terror

ana confusion that necessarily attend it : and, lastly, because in simple

theft the thing stolen only changes its master but still remains in esse for

the benefit of the public, whereas by burning the very substance is abso-

lutely destroyed. It is also frequently more destructive than murder it-

self, of which too it is often the cause : since murder, atrocious as it is, seldom
extends beyond the felonious act designed ; whereas fire too frequently in-

volves in the common calamity persons unknown to the incendiary, and
not intended to be hurt by him, and friends as well as enemies. For
which reason the civil law (a) punishes with death snch as maliciously set

fire to houses in towns, and contiguous to others; but is more merciful to

such as only fire a cottage, or house, standing by itself

[*221] *Our English law also distinguishes with much accuracy upon
this crime. And therefore we will inquire, first, what is such a

house as may be the subject of this offence ; next wherein the offence

itself consists, or what amounts to a burning of such house ; and lastly,

how the offence is punished.

1. Not only the bare dwelling-house, but all out-houses that are parcel

thereof, though contiguous thereto, nor under the same roof, as barns and
stables, may be the subject of arson {b). And this by the common law:
which also accounted it felony to burn a single barn in the field, if filled

with hay or corn, though not parcel of the dwelling-house (c). The
burning of a stack of corn was anciently accounted arson {d) (2). And
indeed all the niceties and distinctions which we meet with in our books,

concerning what shall or shall not amount to arson, seem now to be taken
away by a variety of statutes

; which will be mentioned in the next chap-

ter, and have made the punishment of wilful burning equally extensive as

the mischief The offence of arson (strictly so called) may be committed
by wilfully setting fire to one's own house, provided one's neighbor's house
is thereby also burnt ; but if no mischief is done but to one's own, it does

not amount to felony, though the fire was kindled with intent to burn
another's (e). For by the common law no intention to commit a felony

amounts to the same crime ; though it does, in some cases, by particular

(a) Ff. 48. 19. 28, $ 12. {d) 1 Hawk. P. C. 105.

(ft) 1 Hal. P. C. 567. (e) Cro. Car, 377. 1 Jon. 351.

(c) 3 Inst. 69.

or villag-e, or any building in which may be same; any stack of grain of any icind, or of

deposited the papers of any pubHc officer; or hay, not being the property of the incendiary;

any barn, or grist mill ; or any manufuctory any toll bridge or other public bridge,

of cotton or woKen goods, or both ; or paper, Arson in the second degree is punishable
iron, or any other fabric; or any fulling mill, with imprisonment not less than 10 years; in

ship, or vessel. the third, not less than 7 nor more than 10;
3. The wilful burning of any building, ship, in the fourth, not more than 7 years. (2 R. S.

or vessel, or any goods, wares, merchandize, 666, &c.)

or other chattel, which shall be at the time (2) This is declared to be arson by 7 and 8
insured against loss or damage by fire, with Geo. IV. c. 30, § 17, and is made a capital of-

intent to prejudice the insurer, whether the fence; and the setting fire to any crops of

same be the property of the incendiary or not. corn, grain, or pulse, whether stancHng or cut

• Arson in the ybur/^ degree is, the wilfully down, or to any woods or heaths, is made
setting fire to or burning, felony, punishable with transportation for

1. In the dat/ time, any building, ship, or seven years, or imprisonment not exceeding
vessel, which, if committed in the night, two years, with whipping to male offenders in

would be arson in the third degree. addition. See this section fully set forth, post

2. Either in the day or night, any saw-mill, 245, in notis,

carding machine, or building containing tb«
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statutes (3). However such wilful firinj; one*H own house, in a lovmy is a
high niisdcmcsnor, and punishable hy fine, imprisonment, |)illory, and per-

peUial sureties for the good behaviour (/) (4). And if a landlord or rover-

i?ioner sets fire to his own house, of which another is in possession under a
lease from himself, or from those whose estate he hath, it shall be accounted
arson ; for during the lease the house is the proportv of the tenant (g-)

(5), (6).

*2. As to what shall be said to be a hmminfr^ so as to amount to [*222]
arson, a bare intent, or attempt to do it, by actually settin;]^ fire to

a house, unless it absolutely biinis^ does not fall within the description of
incendit et combussil ; which were words necessary, in the days of law-latin,

to all indictments of this sort. But the burning and consuming of any
part is sufficient; though the fire be afterwards extinguished (/t). Also it

must be a malicious burning : otherwise it is only a trespass : and therefore

no negligence or mischance amounts to it (7). For which reason, though
an unqualified person, by shooting with a gun, happens to set fire to the

thatch of a house, this sir Matthew Hale determines not to be felony, con-
trary to the opinion of former writers (t). But by statute 6 Ann. c. 31, any
servant, negligently setting fire to a house or out-houses, shall forfeit 100/.

or be sent to the house of correction for eighteen months ; in the same

(f) 1 Hal. P. C. 568.

(^) Fost. 16.

1 Hawk. P. C. 106. (A) tnawk. P.C.I 06.

(t) IHal. P. C.56B

(3) See ante, p. 196, note 24. acts, that if any person shall unlawfully and
(4) It has been decided that an attempt, or maliciously set nre to any church or chapel, or

f)reparation, by a man to set fire to his own to any chapel for the religious worf^hip of per-
louse in a town, though the fire be never sons cfissenting from the united church of Eng-
kindled, is a misdemeanor. And that every land and Ireland, duly registered or recorded;
attempt to commit a felony is a misdemeanor
and, in general, an attempt to commit a mis-
demeanor is an offence of the same nature,
Cald. 397. 6 East, 464. 1 Wils. 139. So
also an incitement or solicitation to commit a
crime is a misdemeanor, R, v. Higgins, 2
East, 5

or shall unlawfully or maliciously set fire to any
house, stable, coach-house, out-house, ware-
house, office, shop, mill, malthou.se, hopoast,

barn or granary, or to any building or erection

used in carrying on any trade or manufacture,
or any branch thereof, whether the same, or

any of them re.tpectiveli/, shall then be in the

Voluntas reputatur pro facto is still true, both possession of the offender, or in the possession
m treason and misdemeanor ; but the inten- of am/ other person, with intent thereby to in-

tion in both must be manifested by an open jure or defraud an^y person, every such offender
act. Men cannot be punished by the law for shall be guilty oi* felony, and being convicted
the thoughts of the mind, however wicked thereof, shall suffer death as a felon,

they may be: even a resolution to commit (7) The term two/jcc, in this case as in many
high treason, evidenced only by a confession, others, does not merely imply a design to in-
wiihout any attempt to carry it into effect, is not jure the party who is eventually the sufferer,
punishable by the law- of England. The prin- but an evil anil mi.schievous intention, however
ciple of these cases is well illustrated by lord general, producing damage to individuals. For
Coke, who, after treating of single combats if a man has a design to burn one house, and
and affrays, says, "if any subject challenge by accident the flames destroy another, instead
another to fight, this is also an offence, before of that against which iiis contrivance was di-
any combat be performed, and punishable by rected, ho will be guilty of maliciously burning
law, for quando aliiuid prohibetur,},rnhihetur et the latter. 1 Hale, 569. Hawk, b. 1. c. 39. s.

omne,Drr quod dcvcnitur ad illud.^' $ Inst. 158. 5. The m%xim matilia siipplct (Btatem ap\tUea
And fhfrofore hr who rnrrics tho challenge, to this as well as to othtr rases; for lord Hale
*""

> guilty of gives an instance of a youth of tender age being
•ittouipts convicted before himself, and executed for tbi^

id a chal- offence, on circumstances affording strong o*^"
ien^i-, is guilty of the itaiit«- offeiicu.

(5) It has been determined, that if a tenant
set fire to the house of his landlord before the
tenancy expires, he is not guilty of arson.
Leach, 195, 209.

(6) But these distinctions are now annihi-
lat..d by 7 and 8 Geo. IV. c. SO, § 2, which en-

Vol. II. 71

Tfale,

injure "'ay ^«
•t of n

dence of a mischievous discretion.

569, 570. And the intent to

always inferred from the wrongful '"'^."^ *f'"
ling fire, for a man must be .supposed lo in-

tend the necessary consequ»'iic^ of his own
act. Riiss. & Rv.'C. C.207.
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manner as the Roman law directed, " eo5, qui negligenter ignes apiid se ha-
huerinUfustihusvelflagellis caedi (k) (8)."

3. The punishment of arson was death by our ancient Saxon laws (/).

And in the reign of Edward the First, this sentence was executed by a
kind of lex talionis ; for the incendiaries were burnt to death (m) : as they
were also by the Gothic constitutions (n). The statute 8 Hen. YI. c. 6.

made the wilful burning of houses, under some special circumstances
therein mentioned, amount to the crime of high treason. But it was
again reduced to felony by the general acts of Edward VI. and queen
Mary ; and now the punishment of all capital felonies is uniform, namely,
by hanging. The offence of arson was denied the benefit of clergy by
statute 21 Hen. VIII. c. l,but that statute was repealed by 1 Edw. VI. c.

12, and arson was afterwards held to be ousted of clergy, with respect to

the principal offender, only by inference and deduction from the

[*223] statute 4 & 5 P. & M. c. 4, *which expressly denied it to the ac-

cessary before the fact (o) ; though now it is expressly denied to

the principal in all cases within the statute 9 Geo. I. c. 22 (9).

II. Burglary, or nocturnal housebreaking, burgi latrocinium, which by
our ancient law was called hamesecken, as it is in Scotland to this day, has

always been looked upon as a very heinous offence : not only because of

the abundant terror that it naturally carries with it, but also as it is a for-

cible invasion and disturbance of that right of habitation which every in-

dividual might acquire even in a state of nature ; an invasion, which in

such a state would be sure to be punished with death, unless the assailant

were the stronger. But in civil society, the laws also come in to the assist-

ance of the weaker party ; and, besides that they leave him this natural

right of kilhng the aggressor, if he can (as was shewn in a former chap-

ter) (/)), they also protect and avenge him, in case the might of the assail-

ant is too powerful (10). And the law of England has so particular and

(k) jy. 1. 15. 4. (w) Stiernh. dehire Goth. I. 3, c. 6.

(l) LL. Inae, C.7. (o) 11 Rep. 35. 2 Hal. P. C. 346, 347. Fost. 336.

(m) Brit. c. 9. {p) See page 180.

(8) The punishment inflicted by 6 Ann. c, break and enter any dwelling-house, and steal

31, was again inflicted by 14 Geo. III. c. 78, ^ therein any chattel, money, or valuable secu-

84 ; which appears to be unrepealed. rity to any value whatever ; or shall steal any

(9) See post, 246. for the act. such property to any value whatever in any
(10) As the statute law relating to burglary dwelling-house, any person therein being put

and housebreaking has recently undergone in fear ; or shall steal in any dwelling-house

considerable alterations, it is deemed advisable any chattel, money, or valuable security, to the

to set out all the enactments in the first in- value in the whole of 5/. or more ; every such
stance ; their bearings upon the text will be offender, being convicted thereof, shall suffer

explained in the progress of the chapter. death as a felon.

The 7 and 8 Geo. IV. c. 29, § 10, enacts. Section 13 provides and enacts, that no build-

that if any person shall break and enter any ing, although within the same curtilage with
church or chapel, and steal therein any chattel, the dwelling-house, and occupied therewith,

or, having stolen any chattel, in any church or shall be deemed to be part of such dwelling-
chapel, shall break out of the same, every such house for the purposes of burglary, or for any
offender, being convicted thereof, shall suffer of the purposes aforesaid, unless there shall be
death as a felon, a communication between such building and

Section 11 enacts, that every person con- dwelling-house, either immediate, or by means
victed of burglary shall suffer death as a felon

;
of a covered and enclosed passage leadmg from

a»d declares, that if any person shall enter the one to the other.
the -Iwelling-house of another with intent to Section 14 enacts, that if any person shall

comm> felony, or being in such dwelling- break and enter any building and steal therein
house slrxll commit any felony, and shall m any chattel, money, or valuable security, such
either cas*. break out of the said dwelling- building being within the curtilage of a
house, in the night time, such person shall be dwelling-house, and occupied therewith, but
deemed guilty oC burglary. not being part thereof, according to the provi-

Section 12 enacxe, that if anv person shall sion hereinbefore mentioned, every such of-
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ttndcr a rorrard to the immunity of a man's house, that it styles it his

castle, and will never sufiVr it to bo violated with impunity ; agreeing here-

in with the sentiments of ancient Rome, as expressed in the words of Tul-

\y (</) ;
" quid enim sanclius^ qnid omni rcli^ione muniliuSf qtiam domu9

unitiscujusquc civium ?" i^'or this reason no outward doors can in general

be broken open to execute any civil process ; though, in criminal causes,

the public safety supersedes the private. Hence also in part arises the

animadversion of the law upon eaves-droppers, nuisancers, and incendiaries

:

and to this principle it must be assigned, that a man may assemble people

together lawfully (at least if they do not exceed eleven) without danger of

raising a riot, rout, or unlawful assembly, in order to protect and defend his

house ; which he is not permitted to do in any other case (r) (11).

*The definition of a burglar (12), as given us by sir Edward [*224]
Coke («), is " he that by night breaketh and entereth into a man-

(g) pro demo, 41.
(r) 1 Hal. P. C. 547.

is) 3 Inst. 63,

fender, being convicted thereof, either upon an
indictment tor the same offence, or upon an
indictment for burglary, hous«breaking, or

stealing to the value of 5/. in a dwelling-
house, containing a separate cmmt for such
offence, shall be liable, at the discretion of the

court, to be transported for Ufe, or for any
term not less than seven years, or to be impri-

soned for any term not exceeding four years
;

and, if a male, to be once, twice, or thiice pub-
licly or privately whipped (if the court shall so
think fit) in addition to such imprisonment.
And section 15 enacts, that if any person

shall break and enter any shop, warehouse, or
counting-house, and steal therein any chattel,

money, or valuable security, every such offend-

er, bein^ convict«d thereof, shall be liable to

any of the punishments which the court may
award, as hsreinbefore last m'bntioned.

(11) As to this, see ante, 146, note 10.

(12) In New-York, burglary is divided into

three degrees. The ^rst is, broakin" into and
entering in the night time the dwellmg-house
of another, in which there shall be at the time
some human being, with intent to commit
.some crime therein, either: 1. By foicibly

bursting or breaking the wall, or an outer door,
window, or shutter of a window, of such
houscj or the lock or holt of such door, or the
fastcnmg of such window or shutter. 2. By
breaking in in any other manner, being armed
with some dangerous weapon: or with the as-
sistance of one or more confederates then ac-
tually present and assisting. 3. By unlocking
an outer df)or by means of false keys, or by
picking the lock thereof.

The necond degree, is: 1. The commission
of the above offences in the day time instead

of the night. 2. The breaking into any dwel-
ling-house in the night with intent to commit a
crime, but under such circumstances as not to

be burglary in the Jirnt degree. 3. The enter-

ing into the dwelling-house of another by day
or night in such a manner as not to crmstitutc

xmy burglary before specified, but with intent

to commit a crime ; or the commission of a
crime while in the dwelling-house of another

;

und breaking, in the night time any outer door,

window, or shutter of a window, or any other
part of the house to get out. 4. The entering
the dwelling-house of another in the night
time through an open outer door or window, or
other aperture not made by the person enter-
ing, and then breaking any inner door of the

house with intent to commit a crime. 5. The
being admitted into a dwelling-house with th«
consent of the occupant, or being lawfully in

the house, and then m the night time breaking
any inner door of the house with intent to

commit a crime. No building is a dwelling-

house or part of one within the meaning of the

preceding provisions, unless it be joined to,

immediately connected with, and . part of, a
dwelling-house.
Burglary in the third degree, is breaking

and entering by day or night. I. Any build-

ing within tlie curtilage of a dwelling-house,

but not forming a part of it. 2. Any shop,

store, booth, tent, warehouse, or other building,

in which any goods, merchandise, or valuable

thing, may be kept for use, sale, or deposit,

with intent to steal therein or to commit any
felony. 3. Breaking, and entering into, the

dwelling-house of another, by day under such
circumstances as would have constituted the

offence of bip-glary in the second degree if

committed in the night. The breaking out of

a dwelling-house, or the bieaking of an inner

door, by one who is within, is not such a
breaking as to constitute burglary in any caso
except those above j»articularly specified.

Burglary in the ^rst degree is punishable by
imprisonment in a state-prison not less than
10 years : in the second, not less than 5 nor
moie than 10: in the third, not more than 5.

2 R. S. 668, article 2.

Thus by the Revised Statutes the offence

may bo committed by day or night ; it may bo
in other buildings besides dwelling-houses ; it

may be by one who is lawfully in the house,

and who breaks only an inner door. The for-

mer decisions are still necessary to underw

stand the offence ; thus they determine what
is a breaking and entering, what is the dwel-

ling-houso of another, what a curtilage, when
tlie night commences and ends, Sic,
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sion-house, with intent to commit a felony." In this definition there are

four things to be considered ; the time, the place, the manner, and the intent,

1. The time must be by night, and not by day : for in the day time there

is no burglary. We have seen {t), in the case ofjustifiable homicide, how
much more heinous all laws made an attack by night, rather than by day

;

allowing the party attacked by night to kill the assailant with impunity.

As to what is reckoned night, and what day, for this purpose : anciently

the day was accounted to begin only at sun-rising, and to end immediately
upon sun-set ; but the better opinion seems to be, that if there be daylight

or crepusculum enough, begun or left, to discern a man's face withal, it is

no burglary (m). But this does not extend to moonlight; for then many
midnight burglaries would go unpunished : and besides, the malignity of
the offence does not so properly arise from its being done in the dark, as

at the dead of night ; when all the creation, except beasts of prey, are at

rest ; when sleep has disarmed the owner, and rendered his castle defence-

less.

2. As to the p/«ce. It must be, according to sir Edward Coke's defini-

tion, in a mansion-house : and therefore to account for the reason why break-
ing open a church is burglary, as it undoubtedly is, he quaintly observes

that it is domus mansionalis Dei (v). But it does not seem absolutely ne-

cessary that it should in all cases be a mansion-house (13), (14) ; for it

(<) See pag. 180, 181.

(u) 3 Inst. 63. 1 Hal. P. C. 350. 1 Hawk. P. C. 101.
(v) 3 Inst. 64.

(13) The new statute does not contain the
word mansion, which was formerly held to

comprehend out-houses, if parcel of the dwel-
ling-house ; the consequence of which, and of
the new provisions in ss. 13 and 14, is, that no
building, except a dwelling-house, or a build-

ing immediately connected therewith, can now
be the subject of burg]ary, either at common
law, or under the new statute. Where the

owner has never by himself, or by any of his fa-

mily, slept in the house, it is not his dwelling-
house, so as to be the subject of burglary.
Rex V. Martin, R. and R. C. C. 108. And
see Lyon's case, Leach, 169 ; Thompson's
case, id. 893. Where a servant has part of a
house for his occupation, and the rest is re-

served by the proprietor for other purposes, the
part reserved cannot be deemed part of the

servant's dwelling-house ; and it will be the

same if any other person has part of the house,

and the rest is reserved. Rex v. Wilson, R.
and R. C. C. 115. Where a servant stipulates

upon hire for the use of certain rooms in his

master's premises for himself and family, the
premises may be described as the master's
dwelling-house, although the servant is the

only person who inhabits them ; for he shall be
considered as living there as servant, not as
holding as tenant. Rex v. Stock, id. 185.

Where a shop was rented with some of the
apartments of a house, it was held that thn
shop was still part of the dwelling-house, and
that burglary might be committed in it, as the
house of the landlord. Gibson's case, Leach,
287. Where it must be laid in the indictment
to be the dwelling-house of the landlord, if he
break open the apartments of his lodgers, and
steal their goods, it is not burglary, for a man
cannot be guilty of burglary in his own house.

Kel. 84.

With respect to the new provisions contained

in ss. 13 and 14 of the new statute, it would
seem that any building which before the pass-

ing of this statute would have been the sub-

ject of burglary, by reason of its being within

the curtilage, may now be the subject of an
indictment under s. 14. The main question

in such cases will be, what shall be considered

as being within the curtilage, which, in the

Termes de la Ley, is defined to be, a garden,

yard, field, or piece of void ground, lying near,

and belonging to, the messuage. Such gar-

den, &c. must be connected with the mes-
suage by one uninterrupted fence or enclosure

of some kind, and. perhaps such fence may
more properly be termed the curtilage, than the

ground lying within it. An indictment under
the new section must aver that the building

was within the curtilage of the prosecutor's

dwelling-house, and that it was occupied

therewith by the prosecutor : but it would
seem that it need not aver that the building

was one in which burglary could not be com-
mitted. See Rex v. Robinson, R. and R.
C. C. 321. The other clauses of this statute,

namely, s. 10, as to sacrilege, or burglary and
stealing in a church or chapel ; s. 12, as to

housebreaking, and stealing in a house ; and s.

15, as to robbery in a shop ; will be more pro-

perly the subjects of consideration and exposi-

tion in the succeeding chaper, 17, to which the

reader is referred.

(14) As to the residence ; from all the cases,

it appears that it must be a place of actual re
sidence. Thus, a house under repan, in which

no one lives, though the owner's property is

deposited there, is not a place in which bur-

glary can be committed; for it cannot be
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may also be committed by breaking the gates or walls of a town in the

nipht (to) ; thon^Oi that perhaps Sir Edward Coke would have called the

mansion-house ot* the garrison or corj)()ration. Spelman defines

burglary to be, " noctunia diruptio alicvjua *li(ihitactdi^ vel ecclesiae, [*226]

etiam muroritm portnntmve bnrf^ii (td Jeloniam pei'petrandam." And
therefore we may safely conclude, that the requisite of its being doimis man'

sionalis is only in the burglary of a private house : which is the most fre-

quent, and in which it is indispensably necessary to form its guilt, that it

must be in a mansion or dwelling-house. For no distant barn, warehouse,

or the like, are under the same privileges, nor looked upon as a man's

castle of defence : nor is a breaking open of houses wherein no man re-

sides, and which therefore for the time being are not mansion-houses, at-

tended with the same circumstances of midnight terror. A house, how-

ever, wherein a man sometimes resides, and which the owner hath only

left for a short season, animo reverlendi, is the object of burglary, though no

one be in it at the time of the fact committed (x). And if the barn, stable,

or warehouse, be parcel of the mansion-house and within the same com-

mon fence (t/), though not under the same roof or contiguous, a burglary

may be committed therein ; for the capital house protects and privileges

all its branches and appurtenances, if within the curtilage or homestall (z).

A chamber in a college or an inn of court, where each inhabitant hath a

distinct property, is, to all other purposes as well as this, the mansion-house

(lo) Spelm. Gloss, t. Burglary. 1 Hawk. P. C. (y) K. v. Garland, P. 16 G. III. by all the judges.

103. (z) 1 Hal. P. C. 558. 1 Hawk. P. C. 104.

(i) 1 Hal. P. C. 56G. Fost. 77.

deemed his dwelling-house, until he has taken it will still be his mansioB. As, if a man has

fossession and began to inhabit it. 1 Leach, a house in town, and another in the country,

85. Nor will it make any difference, if one and goes to the latter in the summer, the noc-

of the workmen engaged in the repairs, sleep turnal breaking into either, with a felonious de-

there, in order to protect it. 1 Leach, 186. in sign, will be burglarious. Fost. 77. And,
notis. Nor, though the house is ready for the though a man leaves his house, and never means
reception of the owner, and he has sent his to live in it again, yet if he uses part of it as a

property into it preparatory to his own remo- shop, and lets a servant and his family live and

val, will it become for this purpose, his man- sleep in another part of it, for fear the place

sion. 2 Leach, 77L And where the owner should be robbed, and lets the rest to lotlgers,

ba8 never, by himself or by any of his family, the habitation by his servant and family will

slept in the house, it is not' his dwelling-house, be a habitation by him, and the shop may still

so as to make the breaking thereof burglary, be considered as part of his dwelhng-housc.

thou2h he has used it for his meals, and all 1 Burn J. 24th edit. 603. Russ. & Ry. C. C.
the purposes of his business. Russ. & Ry. 442. S. C. But in an indictment for larceny

C. C. 138. So, if the landlord of a house pur- from a dwelling-house, where the prosecutor

chase the furniture of his out-going tenant, left his house without any intention of living

and procure a servant to sleep there, in order in it again, and intending to use it as a ware-
to guard it, but without any intention of mak- house only, though he had persons (not of his

ing It his own residence, a' breaking into the family) to sleep in it to guard the property, it

house will not amount to burglary. 2 Leach, was held, it could not be considered the pro-

876. But if the agent of a public company secutor's dwelling-house, to support the charg«,
reside at a warehouse belonging to his em- Russ. & Ry. C. C. 187. And if the occupier

Elovt-rs, this crime may be committed by of a house removes from it with his whole fa-

reakmg it, and he may be considered as the mily, and takes away so much of his goods as
owner. 2 Leach, 931. And it seems, that if to leave nothing fit for thu accommodation of

a man die in his house, and his executors put inmates, and has no settled idea of returning

servants in il, and keep them thera at board to it, but rather intends to let it, the oifenca

wages, burglary may be committed in break- will be merely larceny. Fost. 76. And the

ing it, and it may be laid to be tlio executors' mere casual use of a tenement will not suf-

property. 2 East, P. C. 499. fice ; and, therefore, the clrctmistanre of a
It seems q\iitc settled, as above observed, servant sleeping in a barn, or porter in a ware-

that the proprietor of the house n^ed not be ac- house, for particular and temporary luirposes,

tually within it, at the time the offence is cora- will not so operate as to make a violent entry
mitted. provided it is one of his regular places in the night, in order lo steal, a burglary. \

of abode. For if he leaves it animo revertendi, Hale, 657. 8.

tbouj;h no person resides there m his absence.
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of the owner (a). So also is a room or lodging, in any private house, the

mansion for the time being of the lodger ; if the owner doth not himself
dwell in the house, or if he and the lodger enter by different outward doors.

But if the owner himself lies in the house, and hath but one outward door
at which he and his lodgers enter, such lodgers seem only to be inmates,
and all their apartments to be parcel of the one dwelling-house of the

owner (6). Thus too the house of a corporation, inhabited in separate

apartments by the officers of the body corporate, is the mansion-house of
the corporation, and not of the respective officers (c). But if I hire a shop,

parcel of another man's house, and work or trade in it, but never lie there ;

it is no dwelling-house, nor can burglary be committed therein ; for

[*226] by the lease *it is severed from the rest of the house, and there-

fore it is not the dwelling-house of him who occupies the other part

:

neither can I be said to dwell therein, when I never lie there (d). Neither

can burglary be committed in a tent or booth erected in a market or fair ;

though the owner may lodge therein (e) ; for the law regards thus highly

nothing but permanent edifices ; a house or church, the wall or gate of a
town ; and though it may be the choice of the owner to lodge in so fragile

a tenement, yet his lodging there no more makes it burglary to break it

open, than it would be to uncover a tilted waggon in the same circum-

stances.

3. As to the manner of committing burglary: there must be both a

breaking and an entry to complete it. But they need not be both done at

once : for if a hole be broken one night, and the same breakers enter the

next night through the same, they are burglars (/). There must in ge-

neral be an actual breaking ; not a mere legal clausmn fregit (by leaping

over invisible ideal boundaries, which may constitute a civil trespass), but

a substantial and forcible irruption. As at least by breaking, or taking

out the glass of, or otherwise opening, a window ; picking a lock, or open-

ing it with a key ; nay, by lifting up the latch of a door, or unloosing any
other fastening which the owner has provided (15). But if a person

leaves his doors or windows open, it is his own folly and negligence, and

if a man enters therein, it is no burglary : yet, if he afterwards unlocks an

inner or chamber door, it is so {g) (16). But to come down a chimney is

(a) 1 Hal. P. C. 55G. (e) 1 Hawk. P. C. 104.

(6) Kel. 84. 1 Hal. P. C. 556. (/) 1 Hal. P. C. 553.

(c) Foster, 38, 39. (g) Ibid.

(d) 1 Hal. P. C. 568.

(15) So to push open massive doors which C. 157. And it is to be observed, that even

shut by their own weight, is burglarious, when the first entry is a mere trespass, being

though there is no actual fastening. 2 East as per janua aperta, if the thief afterwards

P. C. 487. Pulling down the sash of a vs'in- breaks open any inner room, he will be guilty

dow is a breaking, though it has no fastening, of burglary, 1 Hale, 553: and this may be

and is only kept in its place by the pulley done by a servant who sleeps in an adjacent

weight ; it is equally a breaking, although room, unlatching his master's door, and enter-

there is an outer shutter which is not put to. ing his apartment, with intent to kill him. I

Russ. & Ry. C. C. 451. And where a win- Hale, 544. But lord Hale doubts whether a

dow opens upon hinges, and is fastened by a guest at an inn is guilty of burglary by rising

wedge, so that pushing against it will open it, in the night, opening his own door, and steal-

forcing it open by pushing against it is suffi- ing goods from other rooms. 1 Hale, 654.

cient to constitute a breaking. Russ. & Ry. And it seems certain that breaking open a

C. C. 355. But where the prisoner broke out chest or trunk, is not in itself burglarious,

of a cellar by lifting up a heavy flap, by which Fost. 108, 9 : and according to the better opi-

the cellar was closed on the outside next the nion, the same principle applies to cupboards,

street ; the flap was not bolted, but it had presses, and other fixtures, which, though at-

bolts. Six of the learned fudges were of tached to the freehold, are intended only the

opinion that there was a sufficient breaking better to supply the place of moveable deposi-

to constitute burglary ; the remaining six tories. Fost. 109.

were of a contrary opmion. Russ. & Ry. C. (16) It will be burglary to unlatch an inner



PUBLIC WRONGS. ITT

h««](l a hnrglnrious entry : for that is as much closed as the nature of things

will permit (/i). So also to knock at the door, and upon opcninj^ it to rush

in, with a felonious intent : or under pretence of tiikinp lodgings, to fall

upon the landlord and rob him ; or to procure a constable; to gain admit-

tance, in order to search for traitors, and then to bind the constable and
rob the house ; all these entries have been adjudged burglarious,

though there was *no actual breaking : for the law will not suf- [*227]
fer itself to be trifled with by such evasions, especially under the

cloak of legal process (t). And so, if a servant opens and enters his

master's chamber-door with a felonious design ; or if any other person

lodging in the same house or in a public inn, opens and enters another's

door, with such evil intent, it is burglary. Nay, if the servant conspires

with a robber and lets him into the house by night, this is burglary in

both (A) ; for the servant is doing an unlawful act, and the opportunity af-

forded him of doing it with greater ease, rather aggravates than extenu-

ates the guilt. As for the entry, any the least degree of it, with any part

of the body, or with an instrument held in the hand, is sufficient ; as to

step over the threshold, to put a hand or a hook in at a window to draw
out goods, or a pistol to demand one's money, are all of them burglarious

entries (/) (17). The entry may be before the breaking, as well as after :

for by statute 12 Ann. c. 7. if a person enters into the dwelling-house of

another, without breaking in, either by day or by night, with intent to com-
mit felony, or being in such a house, shall commit any felony ; and shall

in the night break out of the same, this is declared to be burglary ; there

having before been different opinions concerning it : lord Bacon (m) hold-

ing the affirmative, and sir Matthew Hale («) the negative. But it is

universally agreed, that there must be both a breaking, either in fact or by
implication, and also an entry, in order to complete the burglary (18).

4. As to the intent ; it is clear, that such breaking and entry must be

with a felonious intent, otherwise it is only a trespass. And it is the same,

whether such intention be actually carried into execution, or only demon-
strated by some attempt or overt act, of which the jury is to judge. And
therefore such a breach and entry of a house as has been before

described, by night, with intent to commit a robbery, *a murder, [*228]

(A) 1 Hawk. p. C. 102. 1 Hal. P. C. 552. (/) 1 Hal. P. C. 555. 1 Hawk. P. C. 103. Fost.
(i) 1 Hawk. P. C. 102. 108.

(*) Sua. 881. 1 Hal. P. C. 553. 1 Hawk. P. C. (»«) Elm. 65.

103. (n) 1 Hal. P. C. 554.

door with a felonious intent, and whatever however, an instrument has been thrust into
\s .'1 I be a breaking of an outer door, will the window, not for the purpose of taking out

:"" a breaking of an inner door to con- property, but only calculateci to form the aper-
~

1 •. burglary. See 2 East, P. C. 488. ture, this will not be regarded as an entry, 1

But it docs not seem to be a burglary to Leach, 406 ; or if a house be broken open,
break the doors of cupboards, presses, and and the owner through the fear occasioned by
closets. Ibid. the circumstance, throw out his money, the

(17) So if the prisoner breaks open a shop burglary will not be completed. 1 Hale, 555.
window, and with his hand takes out goods. It seems doubtful whether shooting through a
ih- Mif. iir. 1^ cmplcte. P'ost. 107. Russ. & window is sufficient, by the entry of the shot
I>'v-

'

'.
•'. Vi'K S. P. Intro<kicin« the hand discharged; but it seems the better opinion

I., fwi 'n ih" ;;;:i>s of an out«'r window and an that it i.s ; as in this case, a felony by killing

inner shutter is sufficient entry to constitute is as much attempted, as in the introtluction

burglary. Russ, & Ry. C. C. S41. And of an instrument, a felony by sfoaling is at-

whero several having broken open a house, tempted. 1 Hale, 565. Hawk. b. I.e. 38. s.

and attempting to enter, are opposed by the 7. Sec 4 Camp. 220. 1 Stark. 58.

owner, and in making a pass at hira the hand (18) The act now in force is 7 & 8 Geo.
of one of the party is within the threshold, he IV. c. 27.
will be guilty of burglary. I Hale, 65S. If,
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a rape, or any other felony, is burglary ; whether the thing be actual-

ly perpetrated or not. Nor does it make any difference, whether the of-

fence were felony at common law, or only created so by statute ; since

that statute whicli makes an offence felony, gives it incidentally all the

properties of a felony at common law (o) (19).

Thus much for the nature of burglary ; which is a felony at common
law, but within the benefit of clergy. The statutes however of 1 Edw.
VI. c. 12. and 18 Eliz. c. 7. take away clergy from the principals, and
that of 3 & 4 W. & M. c. 9, from all abettors and accessaries before the

fact (p) (20). And in like manner, the law of Athens, which punished

no simple theft with death, made burglary a capital crime {q).

CHAPTER XVII.

OF OFFENCES AGAINST PRIVATE PROPERTY.

The next and last species of offences against private subjects, are such
as more immediately affect their property. Of which there are two, which
are attended with a breach of the peace ; larceny, and malicious mischief:

and one, that is equally injurious to the rights of property, but attended

with no act of violence ; which is the crime oi forgery. Of these three

in their order.

I. Larceny, or theft, by contraction for latrociny, latrocinium, is distin-

guished by the law into two sorts ; the one called simple larceny, or plain

theft unaccompanied with any other atrocious circumstance ; and mixed
or compound larceny, which also includes in it the aggravation of a taking

from one's house or person (1).

(0) 1 Hawk. P. C. 105. to be single felony, and punished with transporta-

(p) Burglary in any house belonging to the tion for seven years (21).

plate glass company, with intent to steal the stock (q) Pott. Antiq. b. 1, c. 26.

or utensils, is by statute 13 Geo. IH. c. 38. declared

(19) But if a servant, intrusted by his mas- was before the commencement of this Act
;

ter to sell goods, receives money to his use, and every court, whose power as to the trial

conceals it in the house instead of paying it of larceny was before the commencment of
over, and after his dismissal, breaks the house this Act limited to petty larceny, shall have
and steals it, the entry is not burglarious, be- power to try every case of larceny, the punish-

cause there was no felony in the original tak- ment of which cannot exceed the punishment
ing. 1 Show. 53. And even where prisoners hereinafter mentioned for simple larceny, and
were ptoved to have broken open a house in also to try all accessaries to such larceny."

the night. time, to recover teas seized for want By § 3, every person convicted of simple

of a legal permit, for the use of the person larceny, or of any felony thereby made punish-

from whom they were taken, an indictment able like simple larceny, shall' (except in the

for burglary with intent to steal, was holden cases thereinafter otherwise provided for) be
not to be supported. 2 East P. C. 510. liable to transportation for seven years, or im-

(20) All repealed by 7 & 8 Geo. IV. c. 27. prisonment not exceeding two years ; and, if a

(21) Re-enacted by 33 Geo. III. c, 17, § male, to one, two, or three public whippings;

S3. and by § 4, where the sentence is imprisonment,

(1) By statute 7 and 8 Geo. IV. c. 29, § 2, the courts have a discretionary power to

it is enacted, " That the distinction between award hard labour or solitary confinement in

grand and petty larceny shall be abolished, addition. This observation has been intro-

and every larceny, whatever be the value oi duced here that the reader may observe, how
the property stolen, shall be deemed to be of far the present provisions of (he law vary from

the same nature, and shall be subject to the the text, in his progress through this impor-

same incidents in all respects as grand larceny tant chapter, and to remind him that the subtle
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Aiul, first, of simple larceny ; which, when it is the stcnling of ^oods
Hbovo the vahie of twelve-pence, is called frrand larceny ; when of goods
\o thai value, or under, is petit larceny ; olfenccs which are considerably
distinguished in their punishment, hut not otherwise (2). I shall therefore
lirst consider the nature of simple larceny in general ; and then shall

observe the different degrees of punishment inflicted on its two several
branches.

Simple larceny then is " the felonious taking, and carrying
away, of the personal goods of another." This *offence certainly [•230]
commenced then, whenever it was, that the boimds of property,
or laws of mcwn and ttiurn^ were established. How far such an offence
can exist in a state of nature, where all things are held to be common, is

a question that may be solved with very little difliculty. The disturbance
of any individual, in the occupation of what he has seised to his present
use, seems to be the only offence of this kind incident to such a state. But
unquestionably, in social communities, when property is established, the
necessity whereof we have formerly seen (a), any violation of that property
is subject to be punished by the laws of society : though how far that pu-
nishment shall extend, is matter of considerable doubt. At present we
will examine the nature of theft, or larceny^ as laid down in the foregoing
deimition.

1. It must be a taking (3). This implies the consent of the owner to

(a) See Book II. p. 8, <^c.

distinctions between grand and petty larceny
are now entirely abolished.

. By i) 61, in every felony punishable under
this Act, every principal in the second degree,
and every accessary before the fact, shall be
punishable with death, or otherwise, in the

same manner as the principal in the first de-
gree ; and every accessary after the fact, (ex-

cept only a receiver of stolen property,) shall

on conviction be liable to imprisonment for any
tenn not exceeding two years ; and every per-

son aiding, abetting, counselling, or procuring
the commission of any misdemeanor punish-
able under this Act, shall be liat)le to be in-

dicted and punished as a principal offender.

As to the venue in cases of larceny, see 7

Geo. IV. c. 64, S3. 12 and 13.

(2) In New-York, the stealing, taking, and
carrying .away the personal property of an-

other of tiie value of 25 dollars or under, is

petit larceny, and puni.shablc l)y imprisonment
m a county jail not more than six months, and
liy fine not more than 100 dollars. Grand lar-

Cf . V -^ ' '- ^'.- taking and carrying away
f

.. • orth more than 25 dollars,

.1. y imprisonment in a state

\> lanSyears. But if grand
)• 'cd in a dwelling-house,
.v'l

_
M I, the imprisonment may

be lor 8 years ; if committed m the night, and
from the person of another, it may be for 10

yeare. (2 R. S. 090,
<J

1 : and 679, ^ 63, &c.)
The severing from the soil of another, pro-

duce growing thereon worth morf^ than 25
dollars, ' ' "

. nr

other ) 'f,

or any ; ikc

value, auti taking aud coiucrtutg tliC .same to

one's own use with intent to steal, is also

Vol. II.

^rand larceny. Stealing public records, &c.
IS also the same offence : whether the thief

be the officer having custody of them or an-
other : any other than such officer may, how-
ever, be punished by fine, or by imprisonment
in a state-prison or coimty jail, or by fine and
irnprisonment. (Id. 680.) See ib. as to value
of property stolen.

(3) The cases upon this important requisite
of the offence of larceny are so numerous,
and the distinctions so subtle, that it will be
necessary to go into considerable detail to give
a complete view of the law upon the subject.

See in general, 3 Chit. Crim. L. 2 ed. 917 to
924.

1st. When offender lawfully acquired the pan-
session of goods, but under a bare charge, the

owner still retaining his property in them, the
offender will be guilty of larceny at common
law in embezzling them. Thus in addition to
the instances put by the learned author, of the
butler, the shepherd, and guest at nn inn, if a
master deliver property Into the hands of a
servant for a special purpose, as to leave it at
the house of a friend, or to get change, or de-
posit with a banker, thr sprvant will be guiltjr

of felony in applyin iwn use, for it

still remains in thr possession of
its owner. 2 Len' i .'

; and see 2
EaKt P. C. 563, sed vi.U; East P. C. 562. R.
& R. C. C. 21.'>. 4 Taunt. 258. S. C. If a
baidicr's clerk is sent to the money-room to

bring cash for a particular purpose, and ho
takes the opportunity of secreting some for

his own use, 1 Leach, 344. he is guilty of lar-

ceny, and see 1 Leach, 251. Kcl. 33. Cowp.
294. And if several persons play together at

cards, and deposit money fortnat purpose, not

parting with their property therein, and one

72
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be wanting. Therefore no delivery of the goods from the owner to tier

offender, upon trust, can ground a larceny. As if A lends B a horse, and

sweep it all away, and take it to himself, he
will be guilty of theft, if the jury find that; he
acted with a felonious design. 1 Leach, 270.

Gald. 295. So if there be a plan to cheat a
man of his property, under colour of a bet,

and he parts with the possession only, to depo-
sit as a stake with one of the confederates ;

the taking by such confederate is felonious.

Russ. & Ry. C. C. 413. And if a bag of
wheat be delivered to a warehouseman for safe

custody, and he take the wheat out of the bag,

and dispose of it, it is larceny. Russ. & Ry.
C. C. 337. And where a banker's clerk took
notes from the till, under colour of a check
from a third person, which check he obtained
by having entered a fictitious balance in the

books in favour of that person, it was held he
was guilty of felony ; the fraudulent obtaining

the check being nothing more than mere ma-
chinery to eifect his purpose. 4 Taunt. 304.

R. & R. C. C. 221. S. C. 2 Leach, C. C.

1083. And where one employed as a clerk,

in the day-time, but not residing in the house,
embezzles a bill of exchange, which he re-

ceived from his master in the usual course of

business, with directions to transmit it by the

post to a correspondent, it was held larceny.

2 East P. C. 565. And see 2 Chit. C. L. 2
cd. 917. b. And where goods have not been
actually reduced into the owner's possession,

yet if he has intrusted another to deliver tiicm

to his servant, and they are delivered accord-
ingly, and the servant embezzles them, he will

be guilty of larceny ; as where a corn factor

having purchased a cargo of oats on board a
ship, sent his servant with hi.s barge to re-

ceive part of the oats in loose bulk, and the

servant ordered some of them to be put into

sacks, which he afterwards embezzled, this

was holden larceny. 2 East P. C. 1798. 2
Leach, 825.

The learned commentator has already no-

ticed the 21 Hen. VIII. c. 7. making the em-
bezzlement of goods above the value of forty

shillings, felony, when intrusted to a servant
by his master. The act extends only to such
persons who were servants to the owner of
the goods, both at the time of their delivery,

and when they were stolen. 1 Hawk. c. 33.

s. 12. 2 East P. C. 562. To bring the case

within the act, the goods must have been de-

livered to the servant to keep for the master,

and the words " kept to the use of the mas-
ter," imply that they are to be returned to the

master. 2 East P. C. 562. The act does not
extend to goods, the actaal property of which
were not in the master at the time, and there-

fore, it is said, that if the property be chang-
ed, as by melting the money down, or malting
corn, and then it be taken away, it is not
within the statute. 1 Hawk. c. 33. s. 15. 2
East P. C. 563. sed quaere. See 1 Hawk. c.

33. s. 15. The act only extends to where the
owner has actually had them in his possession,
and not where his servant has merely received
them to his use. No wasting or consuming
the goods is within the act, however wilful.

Hawk. b. 1. c. 33. s. 14.

2dly, Where the offender unlawfully acquired

the possession of goods as by fraud or force,

&c. with intent to steal them, the owner still re-

taining his property in them, such an offendei*

will be guilty of larceny in embezzling them.
Therefore in addition to the instances men-
tioned in the text, hiring a horse on pretence

of taking a journey, and immediately selling

it, is larceny, because the juiy found the de-

fendant acted animo furandi, in making the

contract, and the parting with the possession

had not changed the nature of the property.

2 East P. C. G85. 1 Leach, 212 ; and see 2
Leach, 420. 2 East P. C. 691. So obtain-

ing a horse by pretending another person
wanted to hire it to go to B., but in truth with
intent to steal it, and not going to B., but tak-

ing the horse elsewhere and selling it, is lar-

ceny. 1 Leach, 409. 2 East P. C. 689. So
where the prisoner intending to steal the mail

bags from a post-office, procured them to be

let down to him by a string from the window
of the post-office, under pretence that he was
the mail guard, he was held guilty of larceny.

East P. C. 603. It is larceny for a person
hired for the special purpose of driving sheep
to a fair, to convert them to his own use, ho
having the intention so to do at the time of
receiving them from the owner. 1 Ry. & M.
C. C. 87. And where a man ordered a pair of

candlesticks from a silversmith, to be paid for

on delivery, to be sent to his lodgings, whither
they were sent accordingly, with a bill of par-

cels, by a servant, and the prisoner contriving

to send the servant back under some pretence,

kept the goods, it was holden larceny, cited

in 2 Leach, 420. And if a sale of goods is

not completed, and the pretended purchaser
absconds with them, and from the first his in-

tention wEis to defraud, he is guilty of steal-

ing, 1 Leach, 92 ; and to obtain money from
another by ring-dropping, is a similar offence,

if there was an original design to steal, 1

Leach, 238. 2 Leach, 572; and where the
owner of goods sends them by a servant, to

be delivered to A., and B. pretending to be
A., obtains them from him, B. is guilty of lar-

ceny. 2 East P. C. 673. So where the pri-

soner pretending to be the servant of a person
who had bought a chest of tea, deposited at
the E. I. company's warehouse, got a request
paper and permit for the chest, and took it

away with the assent of a person in the com-
pany's service who had the charge of it ; this

was held felony. R. & Ry. C. C. 163. So
to obtain a bill of exchange from an indorsee,
under a pretence of getting it discounted, is

felony, if the jury find that the party did not
intend to leave the bill in the possession of
the defendant, previous to receiving the mo-
ney to be obtained on his credit, and that he
undertook to discount with intent to convert
it to his own use, 1 Leach, 294 ; and it seems,
that if a person procure possession of a house
with an intent to steal the lead affixed to it, he
may be indicted on the 4 Geo. II. c. 32. for the

statutable larceny. 2 Leach, 850.

In all these cases the defendant's original
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ho rido8 away with him : or, if 1 send goods by a carrier, and he carrioi

ihein away ; the.s« are no larcenies {b). Hut if the carrier opens a bale or

(6) 1 Ilal. p. C. 501.

«lesign in obtaining the goods was faloniouR,
and the owner never part«d with his property
thcrcia, fur where either is not the case there
can be no larceny, as will appear from the fol-

lowinie instances :—Thus where a house was
burning, and a neighbour took some of the
goods, apparently to save them from the
names, and afterwards converted them to his

own use, it was holden no felony, because the

iury thought tlie original design honest. 1

jeach, 411. notes. And it is certain, that if

the property in effects be given voluntarily,

whatever false pj-etence has been used to ob-

tain it, no felony can be committed. 1 Hale
P. C. 506. R. & R. C. C. 225. S. P. Thus
obtaining silver on pretence of sending a half
guinea presently in exchange is no felony. 2
East P. C. 672. So writing a letter in the

name of a third person to borrow money,
which he obtains by that fraud, is only a mis-
demeanor, 2 East P. C. 673 ; and it makes no
difference in these cases that the credit was
obtained by fraudulently using the name of
another, to whom it was intended to be
given, 1 Leach, 303. notes. 2 East P. C.
673. R. & R. C. C. 225 ; and if a horse-

dealer delivers a horse to another on his pro-

raise to return immediately and pay for it, the

f)arty's riding off and not returning is no fe-

ony. I Leach, 467. 2 East P. C. 669. So
if a tradesman sells goods to a stranger as for

ready money, and sends them to him by a ser-

vant who delivers them, and takes in payment
for them bills which prove to he mere fabrica-

tions, this will be no larceny, though the par-

ty took his lodgings for the express purpose of
obtaining the goods by fraud, because the

owner parted with his property. 2 Leach,
614. So fraudulently winning money at gam-
ing, where the injured party really intended
to play, is no larceny, though a conspiracy to

defraud appear in evidence. 2 Leach, 010.

So brokers, bankers, or agents embezzling se-

curities deposited with tliem for security or

any special purpose, are not guilty of larceny,

4 Taunt. 258. 2 Leach, 1054. R. & R. C.
C. 215. S. C. ; but this decision occasioned
the 52 Geo. III. c. 63. to be passed, making it

am:-'- r in brokers, bankers, and others,

to • -I curities deposited with them
for - y or for any special purpose, in

violaUun of good faith, and contrary to the

special purjwse for which they were deposit-

ed, see tne act, infra. Thus in all cases where
a voluntary delivering by the prosecutor is the

defence to be relied on, two questions arise,

first, whether tV- '
. was parted with by

the owner, secc . r supposing it was
not, whether t!, at the time he ob-

tained it conceived a felonious design. In

the first case, no fraud or breach of trust can
make a conversion larceny ; in the second, the

complexion of the offence must depend on the

felonious design.

3dly. Where offender lawfully acquired pas-

session and qualified property in gooda, tmder

colour of bailment, hut with intention of stealing

them, and privity of the bailment hnn been de-

termined either by wronf^ul act of offender or by
intention of parties, if he afterwards eml»c7.zle

such goods, he will l>e gflilty of larceny. For
in tht fii-st case, after the determination of the
sjMjcial contract by any plain and une((uivocal
wrongful act of the bailee, inconsistent with
that contract, the property, as against the
bailee, reverts to the owner, although tlie ac-
tual possession remain in the bailee. East P.
C. 691. C27. The most remarkable case of
this description is that of a carrier pointed out
by the learned commentator. So the conver-
sion of money with a felonious intent, which
was found in a bureau delivered to a carpenter
to be repaired, by breaking it open, when there
was no necessity for so doing, for the puipose
of repairs, will amount to a larceny, 8 Vcs.
405. 2 Leach, 952. 2 Russ. 1045; and in
the same case it was said, that if a pocket-
book containing bank notes were left in the
pocket of a coat sent to be mended, and the
tailor took the pocket-book out of the pocket,
and the notes out of the pocket-book with a
felonious intent, it would amount to a felony.

If the master and owner of a ship steal soma
of the goods delivered to him to carry, it is not
larceny in him, unless he took the goods out
of their package : nor if larceny, would it be
an offence within 24 Geo. II. c. 45. R. & R.
C. C. 92. And if com be sent to a miller to

grind, and he take part of it, he will be guilty

of felony, 1 Roll. Abr. 73 ; but where forty

bags of wheat were sent to prisoner, a ware-
houseman, for safe custody, until sold by pro-
secutor, and prisoner's servant, by direction
of prisoner, emptied four of the bags and
mixed their contents with other inferior wheat,
and part of mixture was disposed of by j)ri-

soner, and remainder was placed in prosecu-
tor's bags, which had thus been emptied, and
there was no severing of any part of wheat
in any one bag with intent to embezzle that

part only which was so severed, the prisoner
was held guilty of larceny in taking the
wheat out of the bag. R. «fe R. C. C. 337.
And where property which prosecutors had
bought was weighed out in the presence of
their clerk, and delivered to their carter's ser-

vant to cart, who let other persons take away
the cart and di.spose of the property for his

benefit, jointly with that of the other persons,

it was held, that the carter's servant was not
guilty of a mere breach of trust, but that he
as well as the other persons were guilty of
larceny at common law. Russ. & Ry. C. C.
125 ; and see 2 East P. C. 568 to 574, 695 to

698. But in all these ca.ses the defendant
must have had an intention of stealing the pro-
perty at the time it was delivered to him. R. <k

R. C. C. 441. over-niling 2 East P. C. 690.

694. 2 Russ. 1089, 90. 1 R. & M. C. C 87.

4thly. Where the offender has the qualified

property and actual posscssio7i of the goods at

the time of the embezzlement, he will not bo
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pack of goods, or pierces a vessel of wine, and takes away part thereof, or if

he carries it to the place appointed, and afterwards takes away the whole.

guilty of larceny at common law. Thus where
a servant or clerk had received property for

the use of his master, and the master never
had any other possession than such possession
by his servant or clerk, it was doubted whe-
ther the latter was guilty of felony in stealing

such property, or was guilty merely of 'a

breach of trust, 2 Leach, 835. Hale, 6G8.

East P. C. 570, 1 ; and see 4 Taunt. 258.

Russ. & Ry. C. C. 215. S. C. 2 Leach C.
C. 1054. So a cashier of the bank could not
be guilty of felony in embezzling an India
bond which he had received from the court of
chancery, and was in his actual as well as

constructive possession. 1 Leach, 28. So if

a clerk received money of a customer, and,

without at all putting it in the till, converted
it to his own use, he was guilty only of a

breach of trust, though had he once deposited
it, and then taken it again, he would have
been guilty of felony. 2 Leach, 835.

Serva7its and Clerks.—The dangers result-

ing from this doctrine occasioned the fenact-

ment of 39 Geo. III. c. 85. against such em-
bezzlements by servants, or clerks, rendering
the offence punishable with transportation for

fourteen years. This act extends only to

such servants as are employed to receive mo-
ney, and to instances in which they receive

money by virtue of their employment. It

seems an apprentice, though under the age of

eighteen, is within the act, R. &; R. C. C.
80; so is a female servant. R. & R. C. C.
267. A person employed upon commission
to travel for orders, and to collect debts, is a

clerk within the act, though he is employed
by many different houses on each journey,
and pays his OM^n expenses out of his commis-
sion on each journey, and does not live with
any of his employers, nor act in any of their

counting houses. R. & R. C. C. 198. So a

servant in the employment of A. & B., who
are partners, is the servant of each, and if he
embezzle the private money of one, may be

charged under the act as the servant of that in-

dividual partner. 3 Stark. C. N. P. 70. A man is

sufficiently a servant \vithin the act, although

he is only occasionally employed when he has

nothing else to do ; and it is sufficient if he
was employed to receive the money he em-
bezzled, though receiving money may not be

in his usual employment, and although it was
the only instance in which he was so employ-

ed. R. & Ry. C. C. 299. A clerk intrusted

to receive money at home from out-door col-

lectors, receives it abroad from out-door cus-

tomers, it was held, that such receipt of money
may be considered " by virture of his employ-
ment," wdthin the act, though it is beyond the

limits to which he is authorized to receive

money from his employers. R. & Ry. C. C.
319. So if a servant generally employed by
his master to receive suras of one description

and at one place only, is employed by him in

a particular instance to receive a sum of a
different description and at a different place,

this latter smn is to be considered as received

by him by virtue of his employment, for he
fills the character of servant, as it is by being
employed as servant he receives the money.
R. & Ry. C. C. 516. "Where the owner of a
colliery employed the prisoner as captain of
one of his barges to carry out and sell coaL
and paid him for his labour by allowing him
two-thirds of the price for which he sold the

coals, after deducting the price charged at the

colliery, he was held a servant within the act,.

and having embezzled the price, he was guil-

ty of larceny within the act. R. & R. C. C,
139. So a servant who received money for

his master for articles made of his master's
materials which he embezzled, was held with-

in the act, though he made the articles, and
was to have a given portion of the price for

making 'of them. Russ. & Ry. C. C. 145.

The act is not confined to clerks and servants
of persons in trade ; it extends to the clerks

and servants employed to receive of all persons
whatever. Therefore where the overseers of

a township employed the prisoner as their ac^

countant and treasurer, and he received and
paid all the money receivable or payable on
their account, he received a sum and embez-
zled it, he was held a clerk and sei-vant with-
in the act. R. &c R. C. C. 349. 2 Stark. C.
N. P. 349. S. C. If a servant, immediately
on receiving a sum for his masters, enters a
smaller in his book, and ultimately account to

his master for the smaller sum only, he may
be considered as embezzling the difference

at the time he made the entry, and it will make
no difference, though he received other sums
for his master on the same day, and in paying
them and the smaller sum to his master to-

gether he might give his master every piece
of money or note he received at the time he
made the false entry. R. & R. C. C. 463. 3
Stark. N. P. C. 67. S. C. It seems the act

does not apply to cases which were larceny at

common law. 2 Leach, C. C. 1033. R. &
R. C. C. ICO. S. C. Peck's case, cor. Park,
J. Staffordshire Sum. Ass. 1817, 3 Stark.

Evid. 842. It is questionable, therefore, whe-
ther, if a servant receives money from his

master to pay C. and docs not pay it, he cari

be indicted for embezzlement, Russ. &. Ry.
C. C. 267; but as counts for larceny at com-
mon law, and for embezzlement und«r the sta-

tute, may be joined in the same indictment,
any difficulty in this respect may be avoided.
See 3 M. & S. 549, 550. Although property
has been in the possession of the prisoner's

masters, and they only intrust the custody of
such property to a third person to try the
honesty of their servant, if the servant re-

ceives it from such third person and embez-
zles it, it is an offence within the act. R. &
R. C. C. 160. 2 Leach, 1033. S. C.
Party stealing his oimi Goods, &c.—Besides

the cases already mentioned in the text, if a

man steals his own goods from his own bailee,

though he has no intent to charge the bailee

,

but his intent is to defraud the king, yet if the

bailee had an interest in the possession and

t See post. p. 231. note.



PlilJUU WKUNGS. 183

k

these are larcenies (r) ; for here the nmmus furandi is manifest ; since in

the first case he had otherwise no inihiceinent to open the g^oods, and in
the second the trust was determined, the dehvery having taken its effect.

But bare non-delivery shall nut of course be intended to arise from a felo-

nious design ; since that may happen from a variety of other accidents.

Neither by the common law was it larceny in any servant to run away
with the goods committed to him to keep, but only a breach of civil

trust. But by statute 33 Hen. VI. c. 1. the servants of persons deceased,
accused of einbezzling their masters' goods, may by writ out of
chancery (issued by the advice of *the chief justices and chief [•231]
baron, or any two of them), and proclamation made thereupon,

be summoned to appear personally in the court of king's bench, to answer
their masters' executors in any civil suit for such goods ; and shall, on de-
fault of appearance, be attainted of felony. And by statute 21 Hen. VIII.
c. 7. if any servant embezzles his master's goods to the value of forty

shillings, it is made felony ; except in apprentices, and servants under
eighteen years old (4), (5). But if he had not the possession, but only

(c) 3 Inst. 107.

this circumstance will not affect the crime. 2
Leach, 922.

(4) The above statutes, with others on the
same subject, are repealed by the 7 and & Geo.
IV. c. 27 ; and by the 7 and 8 Geo. IV. c. 29,

() 46, any clerk or servant stealing any chattel,
money, or valuable security belonging to, or
in the possession or power of his master, is

punishable with transportation for any term
not exceeding fourteen years, and not less

than seven, or with imprisonment for any term
not exceeding three years, with whippings.
S. 47 enacts, that any clerk or servant, or per-
son employed as such, receiving or taking,
by virtue of such employment, into his pos-
session, any chattel, money, or valuable secu-
rity, for, or in the name, or on the account of
his master, and fraudulently embezzling the
same, or any part thereof, shall be deemed to
have feloniously stolen the same from his
master, although such chattel, &lc., was not
roceired into the master's possession other-
wise than by the actual possession of such
clerk or servant, or other person so employed,
and shall be liable to any of the punishments
set forth in s. 45. By s. 48, "for preventing
the difficulties that have been experienced iu
the prosecution of the last-mentioned offend-
ers," it is enacted, " that it shall be lawful to
charge in the indictment, and proceed against
the offender for any number of^distinct acts of
embezzlement not exceeding three, which
may have been committed by him against the
same master, within the space of six calendar
months from the first to the last of such acts

;

and in everj* such indictment, except >here
the offence shall relate to any chattel, it shall
Ix; sufficient to allege the embezzlement to be
of money, without specifyine any particular
coin or valuable security ; and such allegation,

lue w^ould be punished. (2 R. S. 078, <) 59,
«S:c.) The buying or receiving embezzled pro-
perty knowingly, is punished in tha same way.
(Id. ^61.) Carriers are also punished in the
same way for embezzling, &c. (Id. ^62.)

could have withheld it from the owner, the
taking is a larceny. R. & R. C. C. 470. 3
Burn J. 24th cd. 240. S. C. And a man may
be accessary after the fact to a larceny com-
mitted on himself, by receiving and harbouring
the thief instead of bringing him to justice,

Fost. 123 ; but a joint tenant in common of
effects cannot be guilty of larceny in aj)pro-

priating the whole to his own purpose, 1 Hale,
513 ; but if a part-owner of property steal it

from the person in whose custody it is, and
who is responsiblefor its safety, he is guilty of
larceny. R. & R. C. C. 478. 3 Barn J. 24th
ed. 241. S. C. Nor can a wife connnit larceny
of her husband's goods, because his custody
is, in law, her's, and they are considered as
one person. 1 Hale, 514. On the same
ground no third person can be guilty of lar-

ceny by receiving the husband's goods from
the wife, and if she keep the key of the place
where the property is kept, her privity will be
presumed, ana the defendant must be acquit-

ted. 1 Leach, 47. See I Hale, 45. 516. Kel.
37.

7^e taking must always be against the will of
the owner, 1 Leach, 47 ; but if the owner, in

order to detect a number of men in the act of
stealing, directs a servant to appear to encou-
rage the design, and lead them on till the of-

fence is complete, so long as he did not in-

duce the origmal intent, but only provided for

its discovery after it was formed, the crimi-
nality of the thieves will not be destroyed. 2
Leach, 913. So if a man be suspected of an
intent to steal, and another, to try him*, leaves
property in his way, which he takes, he is

guilty of larceny. 2 Leach, 921. And if, on
thieves breaking in to plunder a house, a ser-

vant, by desire of his master, shew them
where the plate is kept which they remove,

(5) In'Nr- ^' ' ---. ...-1- -,^,, hy clerks,

&c. exceji' 1.; under 18

years of ; ;, iVc. with
intent to tuiiiczzlr, is ijunj^h'.d in the same
way as the stealing of articles of the same ra-
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tlae care and oversight of the goods, as the butler of the plate, the shep-

herd of sheep, and the like, the embezzling of them is felony at common
law {d). So if a guest robs his inn or tavern of a piece of plate, it is lar-

ceny : for he hath not the possession delivered to him, but merely the use (e),

and so it is declared to be by statute 3 & 4 W, & M. c. 9. if a lodger runs

away with the goods from his ready furnished lodgings (6). Under some
circumstances also a man may be guilty of felony in taking his own goods :

as if he steals them from a pawnbroker, or any one to whom he hath de-

livered and entrusted them, with intent to charge such bailee with the va-

lue ; or if he robs his own messenger on the road, with an intent to charge

the hundred with the loss according to the statute of Winchester (/).

2. There must not only be a taking, but a carrying away (7) ; cepit et as-

{d) 1 Hal. P. C. 506.

(e) 1 Hawk. P. C. 90.

(/) Fost. 123, 124.

so far as regards the description of the pro-

perty, shall be sustained, if the offender shall

be proved to have embezzled any amount,

although the particular species of coin or valu-

able security of v^Jiich such amount was com-
posed shall not be proved ; or if he shall be

proved to have embezzled any piece of coin

or valuable security, or any portioij of the va-

lue thereof, although such piece of coin or

valuable security may have been delivered to

him in order that some part of the value there-

of should be returned to the party delivering

the same, and such part shall have been re-

turned accordingly." Each act of embezzle-
ment should be set forth in a separate count,

and the prosecutor cannot be compelled to

elect which he will singly proceed upon. The
indictment need not state from whom the mo-
ney alleged to have been embezzled, was re-

ceived. Rex V. Beacall, 1 C. and P. 454.

The day laid is not material. By statute 5

Geo. IV, c. 20, () 10, persons employed in the

post-office embezzling notes, parliamentary
proceedings, or newspapers, &c., are guilty

of a misdemeanor, and punished by fine and
imprisonment, the offence to be tried either

where committed or where the offender is ap-

prehended.
By 7 and 8 Geo. IV. c. 29, ^ 49, bankers,

merchants, brokers, attornies, and other

agents, embezzling money intrusted to them
to be applied to any special purpose, or em-
bezzling any goods, or valuable security in-

trusted to them for safe custody, or for any
special purpose, are guilty of a misdemeanor,
and punishable in any of the modes pointed

out in s. 46. S. 50 provides, that the Act
shall not affect trustees or mortgagees ; nor
bankers, &c. receiving inoney due on securi-

ties, or disposing of securities on which they

have a lien. By s. 51, factors pledging for

their own use any goods, or documents relat-

ing to goods, intrusted to them for the purpose
of sale, are guilty of a misdemeanor, and
punishable by transportation for fourteen or

seven years, or by fine and imprisonment, as

the court shall award ; the clause not to ex-

tend to cases where the pledge does not ex-

ceed the amount of their lien. And by s. 52,

these provisions as to agents shall not lessen

any remedy which the party aggrieved pre-

viously had, at law or in equity. A person

intrusted as a private friend, with a bill to get

it discounted, and converting it to his own
use, is not an agent within the meaning of the

Act. Rex V. Prince, 2 C. and P. 517.

(6) Repealed by 7 and 8 Geo. IV. c. 27

;

and by 7 and 8 Geo. IV. c. 29, ^ 45, it is en-

acted, that if any person shall steal any chat-

tel or fixture let to be used by him in or with
any house or lodging, he shall be guilty of fe-

lony, and be punished as for simple larceny
;

and the indictment may be preferred in the

common form as for larceny, and as if the

offender were not a tenant or lodger, and in

either case the property may be laid in the

owner or person letting to hire. In Healey's

case, R. andM. 1, it was considered unneces-
sary to state by whom the lodging was let, the

judges holding that the letting might be stated

either according to the fact, or according to

the legal operation. The statement as to the

party by whom the lodging is let, would be re-

gulated by this case under the present Act.

(7) If a thief cut a belt on which a purse is

hung, and it drops to the ground where he
leaves it, or if he compel a man to lay down
goods which he is canying, and is apprehend-

ed before he raises them from the ground, the

crime is incomplete. 1 Leach, 322. n. b. 1

Hale, 533. And if goods are tied to a string,

which is fastened at one end to a counter, and
a person intending to steal them takes hold of

the other, and removes them towards the door
as far as the string will permit him, this will

be no felony. So where the prosecutor had
his keys tied to the strings of his purse in his

pocket, which the prisoner endeavoured to

take from him and was detected with the

purse in his hand, but the strings still hung to

the pocket by the keys, this was holden to be

no asportation, and therefore no larceny was
committed. 1 Leach, 321. n. a. 1 Hale, 508.

But a very slight asportation will suffice.

Thus, to snatch a diamond from a lady's ear,

which is instantly dropped among the curls of

her hair. 1 Leach, 320. 2 East, P. C. 557;
to remove sheets from a bed and carry them
into an adjoining room, 1 Leach, 222, in notes

—to take plate from a trunk, and lay it on the

floor with intent to cany it away, ibid.—and to

remove a package from one part of a waggon
to another, with a view to steal it, 1 Leach,

236. have respectively been holden to be felq



PUBLIC WRONGS. 185

portavit was the old law-latin. A bare removal from tlio place in which he
found the goods, though the thiof does not quite make off with them, is a suf-

ficient asportation, or carrying away. As if a man be loading another's horse
out of a close, and bo apprehended in the fact ; or if a guest, stealing

goods out of an inn, has removed them from his chamber down stairs

:

these have been adjudged suflicient carryings away, to constitute a lar-

ceny {ff). Or if a thief, intending to steal plate, takes it out of a chest in

which it was, and lays it down upon the floor, but is surprised before he can
make his escape with it ; this is larceny (//).

•3. This taking, and carrying away, must also be felonious ; [•232]
that is, done animo furandi : or, as the civil law expresses it, lucri

causd (t) (8). This requisite, besides excusing those who labour under in-

(r) 8 Inst. 108, 109. (r) Inst. 4. 1. 1.

(*) 1 Hawk. P. C. 93.

nies, and where prisoner had lifted up a bag
from the bottom of a boot of a coach, but
was detectpd before he had got it out, it did
not appear that it wa.s entirely removed from
the space it at first occupied in the boot, but
the raising it from the bottom had completely
removed each part of it from the space that

specific part occupied, this was held a com-
plete asportation. 1 Ry. and Moody, C. C.
14. But if the defendant merely chant^e the

f)osition of a package from lying endways to

engthways, for the greater convenience of tak-
ing out its contents, and cuts the outside of it

for that purpose, but is detected before he has
taken any thing, there will be no larceny com-
mitted. Id. ibid, in notes. Where it is one
continuing transaction, though there be seve-

ral distinct asportations in law by several per-

sons, yet all may be indicted as principals who
concur in the felony befoie the final carrying

away of the goods from the virtual custody of

the owner, 2 East P. C. 557 ; but two cannot
be convicted upon an indictment charging a
joint larceny, unless there be evidence to sa-

tisfy a jury that they were concerned in aJoint
taking. 2 Stark, on Evidence, 840. If one
steal another man's goods, and afterwards

another stealeth from him, the owner may pro-

secute the first or the second felon at his

choice. Dalt. c. 1G2. There is no occasion

that the carrying away be by the hand of the

party accused, for if he procured an innocent
agent, as a child or a lunatic, to take the pro-

perty, or if he obtained it from the sheriff by a
replevin, without the slightest colour of title,

and with a felonious design, he will himself
be a principal offender. Hawk. b. 1. c. 33. s. 12.

(8) The felonious quality consists in thg in-

tention o( the prisoner to defraud tlie owner,
and to apply the thing stolen to his own use

;

and it is not necessary that the taking should
be done htcri causa ; taking with an intent to

destroy will be sufRcient to constitute the of-

fence if done to serve the pri.soner or another
person though not in a pecuniary way. R. & R.
C. C. 292. In a late singular case it wa.s de-

termined, that where a servant clandestinely

took his master's corn, though to pivc it to

his mMter'a hordes, he was guilty of larceny,

the servant in some degree being likely to di-

minish his labour thereby. R. & R. C. C.

307. 3 Burn J. 24th edit. 209. (See a laic

case, Rus. & Ry. C. C. 118. under very parti-

cular circumstances.) It is sufficient if the
prisoner intend to appropriate the value of tlic

chattel and not the chattel itself to hi.s own
use, as where the owner of goods steals them
from his own servant or bailee in order to

charge him with the amount. 7 Hen. VI. f.

43. The intention must exist at the time of the
taking, and no 3ul)sequent felonions intention
will render the previous taking felonious.

We have seen that a taking by finding, and
a subsequent conversion, will not amount ta a
felony. 3 Inst. 108. 1 Hawk. c. 33, .s. 2. 2
Russ. 1041. But if the goods arc found in the

place where tliey are usually suffered to lie,

as a horse on a common, cattle in the owner's
fields, or money in a place where it clearly ap-
pears the thief knew the owner to have con-
cealed it, 1 Hale, 507, 508. 2 East P. C. 66-4

;

or if the finder in any way know the owner,
or if there be any mark on the goods by which
the owner can be ascertained, see 3 Bum J.

24th edit. 213, the taking will bo felonious.

So if a parcel be left in a hackney coach, and
the driver open it, not merely from curiosity,

but with a view to appropriate part of its con-
tents to his own use, or if the prosecutor order
him to deliver the i«ickage to the servant, and
he omits so to do, he will be guilty of felony.

2 f^ast P. C. 664. 1 Leach, 413. 15, and m
notis.

Where the taking exists, but without fraud,

it may amount only to a trespass. This is also

a point frequently depending on circum.stantial

evidence, and to be left for the jury's decision.

Thus, where the prisoners entered another's

stable at night and took out -his horses, and
rode them thirty-two miles, and left them at

an inn, and were afterwards found pursuing
their journey on foot, they were held to have
committed only a trespass, and not a felony.

2 East P. C. 6G2. It depends also on circum-
stances what offence it is to force a man in

the possession of goods to sell them ; if the

defendant takes them, and throws down more
than their value, it will be evidence that it

was only trespass ; if less were offered, it

would probably be regarded as felony. 1 East
Rep. 615. 6.36. And it seems that the taking

may be only a trespass, where the original as-
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capacities of mind or will (of whom we spoke sufficiently at the entrance;

of this book) {k), indemnifies also mere trespassers, and other petty offend-

ers. As if a servant takes his master's horse without his knowledge, and
brings him home again : if a neighbour takes another's plough that is left

in the field, and uses it upon his own land, and then returns it : if, under co-

lour of arrear of rent, where none is due, I distrein another's cattle, or

seize them : all these are misdemesnors and trespasses, but no felonies {l)^

The ordinary discovery of a felonious intent is where the party doth it

clandestinely ; or, being charged with the fact, denies it. But this is by no

means the only criterion of criminality : for in cases that may amount to

larceny the variety of circumstances is so great, and the complications

thereof so mingled, that it is impossible to recount all those, which may evi-

dence a felonious intent, or animumfurandi : wherefore they must be left to

the due and attentive consideration of the court and jury.

4. This felonious taking and carrying away must be of the personal

goods of another : for if they are things real, or savour of the realty, lar-

ceny at the common law cannot be committed of them (9). Lands, tene-

ments, and hereditaments (either corporeal or incorporeal) cannot in their

nature be taken and carried away. And of things likewise that adhere

to the freehold, as corn, grass, trees, and the like, or lead upon a house, no

larceny could be committed by the rules of the common law ; but the se-

verance of them was, and in many things is still, merely a trespass which
depended on a subtilty in the legal notions of our ancestors. These things

were parcel of the real estate ; and therefore, while they continued so,

could not by any possibility be the object of theft, being ab-

[*233] solutely fixed and immoveable {m). And if they were *severed

by violence, so as to be changed into moveables ; and at the same
time, by one and the same continued act, carried off by the person who se-

vered them ; they could never be said to be taken from the proprietor , in

this their newly acquired state of mobility (which is essential to the nature

of larceny), being never, as such, in the actual or constructive possession

of any one, but of him who committed the trespass. He could not in

strictness be said to have taken what at that time were the personal goods
of another, since the very act of taking was what turned them into person-

al goods. But if the thief severs them at one time, whereby the trespass

is completed, and they are converted into personal chattels, in the construc-

tive possession of him on whose soil they are left or laid ; and come again

at another time, when they are so turned into personalty, and takes thera

(ft) See page 20. (m) See Book II. p. IG.

{« 1 Hal. P. C. 509.

sault was felonious. Thus, if a man searches 82. 2 Rayni. 276. 2 Vent. 94. A taking by
the pockets of another for money, and finds mere accident, or in joke, or mistaking ano-
none, and afterwards throws the saddle from ther's property for one's own, is neither legally
his horse on the ground, and scatters bread nor morally a crime. 2 Hale, 507. 509.
from his packages, he will not be guilty of (9) By statute 7 and 8 Geo. IV. c. 29,

(J
23,

robbery, 2 East P. C. 662, though he might the stealing any description of writings relat-

certainly have been indicted for feloniously ing to the title of real estates is punishable
assaulting with intent to steal, for that oifence with transportation for seven years, or with
was complete. fine and imprisonment at the discretion of the
The openness and notoriety of the taking, court ; and, by ^ 24, these provisions are not

where possession has not been obtained by to deprive the party aggrieved of the remedies
force or stratagem, is a sti-ong circumstance he now has, at law or in equity. This enact-
to rebut the inference of a felonious intention, ment is new. See 3 Inst. 109; 1 Hale, 110.

1 Hale, 507. East P. C. 661, 662 ; but this See note 1, p. 229.
alone will not make it the less a felony. Kel.



PUBLIC WRONGS. 187

RNVay ; it is larceny : and so it is, if tho owner, or any one else, has severed

them (n). And now by the statute 4 (Joo. II. c. 42. to steal, or rip, cut or

hreak with intent to steal, any lead, or iron bar, rail, gate, or palisado, fixed

to a dwelling-house or out-house, or in any court or garden lln-rcunto be-

longing, or to any other building, is made felony, liable to trnnsportation for

seven years (10) ; and to steal, damage, or destroy underwood or hedges, and
the like ( 1

1 ), to rob orchards or gardens of fruit growing therein ( 1 2), to steal

or otherwise destroy any turnips, potatoes, cabbages, parsnips, pease, or

carrots, or the roots of madder when growing, are (o) punished criminally

(13), by whipping, small fines, imprisonment, and satisfaction to the party

wronged, according to the nature of the offence. Moreover, the stealing

by night of any trees, or of any roots, shrubs, or plants to the value of 5s^

is by statute 6 Geo. III. c. 36. made felony in the principals, aiders, and
abettors, and in the purchasers thereof, knowing the same to be stolen

:

and by statutes G Geo. III. c.48. and 13 Geo. III. c. 33. the steal-

ing of any timber trees therein specified (p), and of any root, *shrub, [*234]

or plant, by day or night, is liable to pecuniary penalties for the

two first offences, and for the third is constituted a felony liable to transpor-

tation for seven years (14). Stealing ore out of mines is also no larceny, up-
on the same principle of adherence to the freehold ; with an exception only

(tt) 2 Inst. 109. 1 Hal. P. C. 510. (p) Oak, beech, chesnut, walnut, ash, elm, ce-
(o) Stat. 43 Ehz.c.7. 15 Car. II. c. 2. 31 Geo. dar, fir, asp, lime, sycamore, birch, poplar, alder,

II. c. 35. 6 Geo. III. c. 48. 9 Geo. III. c. 41. 13 larch, maple, and hornbeam.
Geo. III. c. 32.

(10) By statute 7 and 8 Geo. IV. c. 29, ^ 44,

stealing, ripping, cutting, of breaking with
intent to steal, any glass or woodwork belong-

ing to any building, or any utensil or fixture

made of metal or other material fixed in or to

any building whatsoever, or metal fixtures in

land being private property, or for a fence to

any house, garden, or area, or in any square.

value of the articles stolen ; and the second
offence is felony, punishable as in the casd of
simple larceny.

(13) By 7 and 8 Geo. IV. c. 29, () 43, the

first offence is punishable with hard labour

and imprisonment not exceeding one month,
or with a fine not exceeding 1/., besides the

value of the articles stolen, and the second
&c. is a felony punishable as in the case of offence with whipping, and imprisonment for

simple larceny.

(11) By statute 7 and 8 Geo. IV. c. 30,I(J

19, persons maliciously destroying or damag-
ing any trees, shrubs, or underwood, grow-
ing in any park, pleasure-ground, garden,
orchard, or avenue, (in case the injury exceeds
the sum of 1/.,) shall be guilty of felony, and
be punished with transportation for seven
years, or imprisonment not exceeding two
years, with public whipping in addition ; and
committing the offence on tree?, &c. growing
elsewhere, (where the injury exceeds 5/.) is

subject to the same punishment. And by
(J

20, destroying such property wheresoever
growing, of any value above one .shilling,

renHf^r? the offender liable to a fine of 5/. for

t:

'
"

.i^e ; to hard lalx)ur and imprison-
i: ceding twelve months for the
X en, with whipping in addition;
and lo iraitsportation or imprisonment as in

the last section, as for a felony, for a third of-

fence.

(12) By 7 and 8 Geo. IV. c. 29, () 42, steal-

ing or destroying any plant, loot, fruit, or ve-
get-iMo pro<luction, growing in any garden,
orch.ird, niirsery-ground, hothouse grecn-
hou.<o, or conservatory, is punishable, for a
first offence, with imprisonment and hard la- nishment if tho property stolen or destroyed
hour, not exceeding six calendar months, or a be uoder the value of a shilliiig

fine not exceeding 20/., over and above the

Vol. II. 73

a term not exceeding six months. The words
of the Act are stealing or destroying " any
cultivated root or plant used for the food of
man or beast, or for medicine, or for distilling,

or for dyeing, or for or in the course of any
manufacture, and growing in any land open
or enclosed not being a garden, orchard, or

nursery-ground."

(14) By 7 and 8 Geo. IV. c. 29, ^ 38, per-
.sons stealing or destroying with intent to

steal, any tree, shrub, or underwood, growing
in any park, pleasure-ground, garden, or near
houses, (where the injury exceeds the sumof
1/.) are guilty of felony, and liable to be pu-
nished as in cases of simple larceny ; and
stealing, or damaging with intent to steal,

such property elsewhere, above the value of
5/, is declared felony, and liable to the same
punishment. And, by ^ 39, stealing, or da-
maging with intent to steal, any trees, shrub?,
<Scc., wheresoever growing, to the value of one
shilling, is puni-shablc with a fine of 5/. for

the first offence ; with hard labour, whipping,
and imprisonment, not exceeding twelve
months, for the second offence ; and the third

offence is felony, punishable as in case of
simple larceny. There seems to be no pu-
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to mines ofblack lead, tlie stealing of ore out of which, or entering the same^
with intent to steal, is felony, punishable with imprisonment and whipping,
or transportation not exceeding seven years ; and to escape from such impri-
sonment, or return from such transportation, is felony without benefit of
clergy, by statute 25 Geo. II. c. 10 (15). Upon nearly the same principle
the stealing of writings relating to a real estate is no felony ; but a tres-

pass (q) : because they concern the land, or (according to our technical
language) savour of the realty, and are considered as part of it by the-

law : so that they descend to the heir togeth^ with the land which they
concern (r).

Bonds, bills, and notes, which concern mere choses in action, were also at

the common law held not to be such goods whereof larceny might be com-
mitted ; being of no intrinsic value [s) ; and not importing any property
in possession of the person from whom they are taken. But by the statute

2 Geo. II. c- 25. they are now put upon the same footing, with respect to

larcenies, as the money they were meant to secure (16), (17). By statute

15 Geo. II. c. 13. officers or servants of the bank of England, secreting or

embezzling any note, bill, warrant, bond, deed, security, money, or effects

intrusted with them or with the company, are guilty of felony without be-

nefit of clergy (18). The same is enacted by statute 24 Geo. II. c. 11.

with respect to officers and servants of the south-sea company. And by
statute 7 Geo. III. c. 50. if any officer or servant of the post-office shall se-

crete, embezzle, or destroy any letter or pacquet, containing any banknote
or other valuable paper particularly specified in the act, or shall

[*235] steal the same out of any letter or *pacquet, he shall be guilty

of felony without benefit of clergy. Or, if he shall destroy any let-

ter or pacquet with which he has received money for the postage, or shall ad-

vance the rate of postage on any letter or pa«quet sent by the post, and shall

secrete the money received by such advancement, he shall be guilty of single

felony (19). Larceny also could not at common law be committed of trea-

sure-trove, or wreck, till seized by the king or him who hath the franchise,

for till such seizure no one hath a determinate property therein. But, by
statute 26 Geo. II. c. 19. plundering or stealing from any ship in distress

(q) 1 Hal. P. C. 510. Stra. 11 87. (s) 8 Rep. 33.

(r) See Book II. page 438.

(15) By 7 and 8 Geo. IV. c. 29, ^ 37, steal- able to bearer, is not a valuable security with-

ing, or severing with intent to steal, any ore, in the meaning of the Act. Rex v. Yates,

or other substance, from certain mines, is fe- Car. C. L, 273, 333.

lony, and punishable as in case of simple lar- (18) See note 5, p. 231, and the statute there

ceny. The 25 Geo. II. c. 105, is repealed by referred to.

7 and 8 Geo. IV. c. 27. (19) See 5 Geo. III. c. 25 ; 42 Geo. III. e.

(16) See 2 R. S. 679, 6 66, &c. 81 ; and 52 Geo. III. c. 143, with respect to

(17) Repealed by 7 and 8 G. IV. c. 27 ; and the.se offences ; by the latter of which sta-

by 7 and 8 G. IV. c. 29,
(J 5, persons stealing tutes, the provisions of the former are incorpo-

any tally, order, or other security, either pub- rated, and accessaries before the fact are oust-

lic or private, relating to this country, or to ed of clergy, and may be tried before the princi-

any foreign state, or any debenture, deed, pal is convicted. In a case under 7 Geo. III. c.

bond, bill, note, warrant, order, or other secu- 50, where a person was indicted as charger

rity for money, or any order for the delivery of and sorter, and was acquitted on this special

goods, shall be guilty of felony, and punished count, it was held that he could not be con-

as though they had stolen any chattel of equal victed on a general count as a person employ-

value, according to the interest the parties ed in the post-office, on evidence that he was

have in the securities stolen : and all the docu- no otherwise employed than as a sorter^

ments enumerated in the Act shall be deem- Shaw's case, 2 East, P. C. 580. A bill of

«d t6 be included in the words " valuable se- exchange may be laid as a warrantfor thepay-

eurity." ment of money within that statute, Willough-

A check on a bviker, written on unstamped by's case, 2 East, P. C. 581.

paper, payable to D. F. J., and not made pay-
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(whether wreck or no wreck) is felony without benefit of clergy : in like

manner, as, by the civil law (.v), this inhumanity is punished in the same de-

gree as the most atrocious theft (20).

Larceny also cannot be committed of such^animals, in which there is no
property either absolute or qualified; as of beasts that are ferae naturae,

and unreclaimed, such as doer, hares, and conies, in a forest, chase, or

warren ; fish, in an open river or pond : or wild fowls at their natural liber-

ty (/). But if they are reclaimed or confined, and may servo for food, it is

otherwise even at common law : for of deer so inclosed in a park that they

may be taken at pleasure, fish in a trunk, and pheasants or partridges in a

mew, larceny may be committed (?/). And now, by statute 9 Geo. L c.

22. to hunt, wound, kill, or steal any deer ; to rob a warren ; or to steal fish

from a river or pond (being in these cases armed and disguised) ; also to

hunt, wound, kill, or steal any deer, in the king's forests or chases inclosed,

or in any other inclosed place where deer have been usually kept; or by gift

or promise of reward to procure any person to join them in such unlawful

act ; all these are felonies without benefit of clergy (21). And the statute

16 Geo. IIL c. 30. enacts that every unauthorized person, his aiders and

abettors, who shall course, hunt, shoot at, or otherwise attempt to kill,

wound, or destroy any red or fallow deer in any forest, chase, purlieu, or an-

cient walk, or in any inclosed park, paddock, wood, or other ground,

*where deer are usually kept, shall forfeit the sum of 20/., or for [*236]

every deer actually killed, wounded, destroyed, taken in any toil

or snare, or carried away, the sum of 30Z., or double those sums in case the

offender be a keeper : and upon a second offence (whether of the same or

a different species), shall be guilty of felony, and transportable for seven

years. Which latter punishment is likewise inflicted on all persons armed
with offensive weapons, Avho shall come into such places with an intent to

commit any of the said offences, and shall there unlawfully beat or wound
any of the keepers in the execution of their offices, or shall attempt to

rescue any person from their custody. Also by statute 5 Geo. IIL c. 14.

the penalty of transportation for seven years is inflicted on persons stealing

or taking fish in any water within a park, paddock, garden, orchard, or

yard : and on the receivers, aiders, and abettors : and the like punishment,
or whipping, fine, or imprisonment, is provided for the taking or killing of

conies {v) by night in open warrens : and a forfeiture of five pounds to the

owner of the fishery, is made payable by persons taking or destroying (or

attempting so to do) any fish in any river or other water within any inclosed
ground, being private property (22). Stealing hawks, in disobedience to the
rules prescribed by the statute 37 Edw. III. c. 19, is also felony (w) (23),
It is also said {x) that, if swans be lawfully marked, it is felony to steal

them, though at large in a public river ; and that it is likewise felony to

steal them, though unmarked, if in any private river or pond ; otherwise it is

(») Cod. 6. 2. la (c) See stat. 22 & 23 Car. 11. c 25.
(n 1 Hal. P. C. 511. Fost.3fi6. (w) 3 Inst. 98.
(K) 1 Hawk. P. C.94. 1 Hal. P. C. 511. («) Dalt. Just. c. 156.

(20) Repealed by 7 and 8 Geo. IV. c. 27; era in addition,
and by 7 and 8 Geo. IV. c. 29, ^17, stealing (21) Repealed by 7 and 8 Geo. IV, c. 27,
goods or merchandise from any vessel, barge, vide nolo (3) ante, page 144.
or boat, in any port, river, or canal, or from (22) These are also repealed. See note
any dock, wharf, or quay atljacent, is punish- (3), ante 144.
able with transportation for life, or not less (23) Repealed by 7 and 8 Geo. IV. c. 27

;

than seven years, or imprisonment not exceed- «ee port, not« (25).
ing four years, with whippiag to male offend*
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only a trespass. But of all valuable domestic animals, as horses and otlier

beasts of draught, and of all animals domitae naturae, which serve for food,

as neat or other cattle, swine, poultry, and the like, and of their fruit or pro-
duce, taken from them while living, as milk or wool (y), larceny may be
committed ; and also of the flesh of such as are either domitae ox ferae na-
turae, when killed (z) (24). As to those animals, which do not serve for

food, and which therefore the law holds to have no intrinsic value, as dogs
of all sorts, and other creatures kept for whim and pleasure, though a man
may have a base property therein, and maintain a civil action for the loss

of them (a), yet they are not of such estimation, as that the crime of steal-

ing them amounts to larceny (b). But by statute 10 Geo. III. c. 18. very
high pecuniary penalties, or a long imprisonment, and whipping in their

stead, may be inflicted by two justices of the peace (with a very extraor-

dinary mode of appeal to the quarter sessions), on such as steal, or know-
ingly harbour a stolen dog, or have in their custody the skin of a dog that

Jias been stolen (c) (25).

Notwithstanding however that no larceny can be committed, unless

there be some property in the thing taken, and an owner
;
yet, if the

owner be unknown, provided there be a property, it is larceny to steal it

;

and an indictment will lie, for the goods of a person unknown {d). In like

manner as among the Romans, the lex Hostilia de furtis provided that a
prosecution for theft might be carried on without the intervention of the

owner (e). This is the case of stealing a shroud out of a grave ; which is

the property of those, whoever they were, that buried the deceased : but

stealing the corpse itself, which has no owner, (though a matter of great

indecency), is no felony, unless some of the grave-clotlies be stolen with

it (/) (26). Very different from the law of the Franks, which seems to

have respected both as equal offences : when it directed that a person, who
had dug a corpse out of the ground in order to strip it, should be banished

from society, and no one sufi'ered to relieve his wants, till the relations of

the deceased consented to his re-admission [g).

Having thus considered the general nature of simple larceny, I come
next to treat of its punishment. Theft by the Jewish law, was only pu-

nished with a pecuniary fine, and satisfaction to the party injured {h).

And in the civil law, till some very late constitutions, we never find the

(y) Dal. 21. Crompt. 30. 1 Hawk. P. C. 93. 1 now continued eighteen sessions of parliament un-
Ilal. P. C. 507. The King v. Martin, by all the repealed,
judges. P. 17 Geo. III. {d) 1 Hal. P. C. 512.

{z) 1 Hal. P. C. 511. (e) Gravin. Z. 3, i) 106.

(a) See Book II. pag. 393. . (/) See Book II. pag. 429.

(b) 1 Hal. P. C. 512. {g) Montesq. Sp. L. b. 30, ch. 19.

(c) See the remarks in pag. 4. The statute hath (^) Exod. c. xxii.

(24) By statute 7 and 8 Geo. IV. e. 29, <^ fence, and imprisonment not exceeding twelve

25, it is enacted, " That if any person shall months, and whipping for the second offence.

Steal any horse, mare, gelding, colt, or filly. By ^ 32, persons being found in possession of

or any bull, cow, ox, heifer, or calf, or any any stolen dog, or beast, or the skin thereof, or

ram, ewe, sheep, or lamb, or shall wilfully kill any l)ird, or plumage thereof, shall restore the

any of such cattle, with intent to steal the same to the owners by orderof a justice ; and
carcass, or skin, or any part of the cattle so persons having them in their possession know-
killed, every such offender shall be guilty of ing them to have been stolen, shall suffer the

felony, and being convicted thereof, shall suf- same punishments for each offence, as set

fer death as a felon." forth in (^ 31. And ^ 33 makes the killing,

(25) By statute 7 and 8 Geo. IV. c. 29, (^ wounding, or taking any housedove or pigeon,

31, stealing any dog, beast, or bird ordinarily under such circumstances as shall not amount
kept in a state of confinement, and not the to larceny at common law, punishable by fine,

subject of larceny at common law, is punish- on conviction before a justice of the peace,

able bv fine not exceeding 20Z., together with (26) Ante, 64. n. (25).

the Taltfe 6f the dbg, &c. Itt'st, for fhe first qT-
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punishment capital. Tho laws of Draco at Athens punished it with death :

but his laws were said to bo written in blood ; and Solon afterwards

chanp^ed the penalty to a pecuniary mulct. And so the Attic laws in ge-

neral continued (//) ; except that once, in a lime of dearth, it was made
capital to break into a garden, and steal figs : but this law, and the in-

formers against the offence, grew so odious, that from them all malicious
informers wore stiled sycophants ; a name which we have much perverted

from its original meaning. From these examples, as well as the reason
of the thing, many learned and scrupulous men have questioned the pro-

priety, if not lawfulness, of inflicting capital punishment for simple theft (t).

And certainly the natural punishment for injuries to property seems to be
the loss of the offender's own property ; which ought to be universally the

case, were all men's fortunes equal. But as those who have no property
themselves, are generally the most ready to attack the property of others,

it has been found necessary instead of a pecuniary to substitute a corporal

punishment
;
yet how far this corporal punishment ought to extend, is

what has occasioned the doubt. Sir Thomas More {j), and the marquis
Beccaria {k), at the distance of more than two centuries from each other,

have very sensibly proposed that kind of corporal punishment, which
approaches the nearest to a pecuniary satisfaction ; viz. a temporary
imprisonment, with an obligation to labour, first for the party robbed, and
afterwards for the public, in works of the most slavish kind : in

*order to oblige the offender to repair, by his industry and dili- [*237]
gence, the depredations he has committed upon private property

and public order. But notwithstanding all the remonstrances of specula-

tive politicians and moralists, the punishment of theft still continues,

throughout the greatest part of Europe, to be capital : and Puffendorf (/),

together with sir Matthew Hale (m), are of opinion that this must always
be referred to the prudence of the legislature ; who are to judge, say they,

when crimes are become so enormous as to require such sanguinary re-

strictions (n). Yet both these writers agree, that such punishment should
be cautiously inflicted, and never without the utmost necessity.

Our ancient Saxon laws nominally punished theft with death, if above
the value of twelvepencc : but the criminal was permitted to redeem his

life by a pecuniary ransom ; as, among their ancestors the Germans, by a

stated number of cattle {o). But in the ninth year of Henry the First, this

power of redemption was taken away, and all persons guilty of larceny
above the value of twelvepence were directed to be hanged ; which law
continues in force to this day [p). For though the inferior species of theft, or

petit larceny, is only punished by imprisonment or whipping at common
law (y), or by statute 4 Geo. 1. c. 11. may be extended to transporta-

tion for seven years, as is also expressly directed in the case of the plate-

glass company (r), yet the punishment of grand larceny, or the stealing

(A) Petit. LL. Attic. I. 7, tit. 5. atque etiam pcmiciosum reipublicae, furem atgut
(t) Est rnim ad vindicanda furta nimis atrox, homicidam ex aequo puniri, nemo est (opinor) qu\

nee tamen ad rtfraenanda sufficient ; quippe neqtte nesciat. (Ibid. 2P9.)

furtttm simplex tarn inge/is farinus esty ut capile (7) Utop. ptig. 42.
deheat pUcti ; neque ulla potna est tanta, ut ab (*) Ch. 22.
latroeintis cohxbrat eos, qui nullam aliam artem \l) L. of N. b. 8, C. 3.

?uaeTendi victus hahent. {VLon I'topia. edit.Glasg. (m) 1 Hal. P. C. 13.

750. pag.i\.)—Demq%u:, cum lex Mosaica, quanr- (n) Seepage 9.

ruam inclemens et aspera. tnmen p'runia furtum, (o) Tac. de mor. Gsrm. C. 12.

\aud morte, mulctatnt ; nr " r/i, in nova (p) 1 Hal. P. C. 12. 3 Inst. 53,

lege clement iae qua pater ajorem m- (7) 3 Inst. 218.
dulsitte nolns inoieem to i/tm. Haet (r) St&t. 13 Geo. HI. C 38,

runt aty n'on licere putem ;
qwrm vcro sit absurdum,



192 PUBLIC WRONGS.

above the value of twelvepence (which sum was the standard in the time
of king Athelstan, eight hundred years ago), is at common law regularly

death. Which, considering the great intermediate alteration (s)

[*238] in the price or denomination of *money, is undoubtedly a very
rigorous constitution ; and made sir Henry Spelman, (above a cen-

tury since, when money was at twice its present rate) complain, that while
everything else was risen in its nominal value, and become dearer, the life

of man had continually grown cheaper {t). It is true, that the mercy of
juries will often make them strain a point, and bring in larceny to be under
the value of twelvepence, when it is really of much greater value : but this,

though evidently justifiable and proper, when it only reduces the present

nominal value of money to the ancient standard (w), is otherwise a kind of

pious perjury, and does not at all excuse our common law in this respect

from the imputation of severity, but rather strongly confesses the charge.

It is likewise true, that by the merciful extensions of the benefit of clergy

by our modern statute law, a person who commits a simple larceny to the

value of thirteen pence or thirteen hundred pounds, though guilty of a
capital offence, shall be excused the pains of death : but this is only for the

first offence. And in many cases of simple larceny the benefit of clergy

is taken away by statute : as for horse-stealing in the principals, and acces-

saries both before and after the fact {ic) ; theft by great and notorious thieves

in Northumberland and Cumberland (x) : taking woollen cloth from off the

tenters (y), or linens, fustians, callicoes, or cotton goods, from the place of

manufacture {z) (27) ;
(which extends, in the last case, to aiders, assfst-

ers, procurers, buyers and receivers) ; feloniously driving away, or other-

wise stealing one or more sheep or other cattle specified in the

[*239] *acts (28), or killing them with intent to steal the whole or any

is) In the reign of King Henry I. the stated va- the onus probandi with respect to innocence is now
lue, at the exchequer, of a pasture-fed ox, was by statute 15 Geo. II. c. 27, thrown on the persons
one shilling {Dial, de Scacc I. 1, t) 7.), which, if in whose custody such goods are found ; the fail-

we should even suppose to mean the solidus lega- ure Avhereof is, for the first time, a misdemeanor
lis mentioned by Lyndewode (Prov. I. 3, c. 13. punishable by the forfeiture of the treble value ; for
See Book II. pag. 509), or the 72d part of a pound the second, by imprisonment also ; and the third
of gold, is only equal to 13s. 4d. of the present time it becomes a felony, punished with transpor-
standard. tation for seven years.

(#) Gloss. 350. {z) Stat. 18 Geo. II. c. 27. Note, in the three
(«) 2 Inst. 189. last cases an option is given to the judge to trans-
(m)) Stat. 1 Edw. VI. c. 12. 3 & 3 Edw. VI, c. port the offender : {oxlife in the first case, for seven

83. 31 EUz. c. 12. years in the second, and for fourteen years in the
{x) Stat. 18 Car. II. c. 3. third ;—inthe first and third cases instead of sen-

(y) Stat. 22 Oar. II. c. 5. But, as it sometimes is fence of death, in the second after sentence is gi.

difficult to prove the identity of the goods so stolen, ven.

(27) Clergy is restored by 4 Geo. IV. c. 53, punishable with transportation for life, or not
which is now repealed by 7 and 8 Geo. IV. c. less than seven years, or imprisonment not
27. And by 7 and 8 Geo. IV c. 28,

(J
6, it is exceeding four years, with whipping in addi-

enacted, *' That benefit of clergy with respect tion to male offenders. The 4 Geo. IV. c. 46,
to persons convicted of felony, shall be abo- is repealed by 7 and 8 Geo. IV. c. 27. The
lished, but that nothing herein contained, shall former statute repealed the capital felony pre
prevent the joinder, in any indictment, of any scribed by 22 Geo. III. on this subject,

counts vvhich might have been joiiied before By 7 and 8 Geo. IV. c. 29, ^ 16, stealing to

the passing of this Act." the value of 10s. any silk, woollen, linen, or
By statute 7 and 8 Geo. IV. c. 30, ^ 3, ma- cotton, or any mixture of such materials,

liciously cutting or destroying any goods or whilst exposed in any stage of manufacture,
article of silk, woollen, linen, or cotton, or of in any field, or building, or other place, is pu-
any such materials mixed, or of any frame- nishable with transportation for life, or not
work-knitted piece, stocking, hose, or lace, exceeding fourteen years, or imprisonment
being in any loom or frame, or on any machine not exceeding four years, with private or pub-
or engine, rack, or tenter, or any machinery lie whipping.
whatsoever belonging to those manufactures, (28) Repealed by 7 and 8 Geo. IV. c. 27.

or entering any manufactory, building, or See the next note,
place, with intent to commit such offences, is



PUBLIC WRONGS. 103

part of th«?! carcnso (a), or aiding or assisting therein (29) ; thefts on na^

vigable rivers above the vaUio of forty shillings (A), or being present,

aiding and assisting thereat (30) : phnidcring vessels in distress, or that

have suffered shipwreck (r) (31) ; stealing letters sent by the post (ri)

;

and also stealing doer, fish, hares, and conies under the peculiar circum-

stances mentioned in the VVallham black act {e) (32). Which additional

severity is owing to the great malice and mischief of the theft in some of

these instances ; and, in others, the difficulties men would otherwise lie

under to preserve those goods, which are so easily carried off. Upon which
last principle the Roman law punished more severely than other thieves

the abigeiy or stealers of cattle (/) ; and the balneariiy or such as stole the

clothes of persons who were washing in the public baths [g) ; both which
constitutions seem to be borrowed from the laws of Athens (h). And so too

the ancient Goths punished with unrelenting severity thefts of cattle, or

corn that was reaped and left in the field : such kind of property (which

no human industry can sufficiently guard) being esteemed under the pecu-

liar custody of heaven (i). And thus much for the offence of simple lar-

ceny.

Mixed ox compoundXdiXcexvy is such as has all the properties of the former,

but is accompanied with either one or both of the aggravations of a taking

from one's house or person. First, therefore, of larceny from the house, and
then of larceny from the person.

1. Larceny from the house, though it seems (from the considerations

mentioned in the preceding chapter (j) to have a higher degree

of guilt than simple larceny, yet it is not at all *distinguished from [*240]

the other at common law {k) ; unless where it is accompanied
with the circumstance of breaking the house by night ; and then we have
seen that it falls under another description, viz. that of burglary. But
now by several acts of parliament (the history of which is very ingenious-

ly deduced by a learned modern writer (Z), who hath shewn them to have
gradually arisen from our improvements in trade and opulence), the bene-

fit of clergy is taken from larcenies committed in an house in almost every

instance ; except that larceny of the stock or utensils of the plate-glass

company from any of their houses, (fee. is made only a single felony, and
liable to transportation for seven years (m). The multiplicity of the general

acts is apt to create some confusion ; but upon comparing them diligently

(a) Stat 14 Geo. U.c. 6. 15 Geo. II. c.34. See {g) Ibid. t. 17.

Book I. pag. 88. (h) Pott. Antiq. b. 1, c. 26.

(6) Stat. 24 Geo. II. c. 45. (t) Stiernh. de jure Goth. I. 3, c.S.

(c) St. 12 Ann. 8t. 2, c. 18. 26 Geo. II. c. 19. (?) See page 223.
(d) Stat.7Geo. III.c. 50. (A) 1 Hawk. P. C. 98.

(e) Stat. 9 Geo. I. c. 22. (I) Barr. 375, <kc,

(/) Ff. 47, t. 14. (m) Stat. 13 Geo. III. c. 38.

(29) Vide note (25), ante, 2.36, where the of small valuo .shall be stranded or cast on
existing punishments for these offences are shore, and stolf*n, without cruelty, outrage, or

set forth. violence, the offender may be prosecuted and
(30) Vide note (20), ante, 235, where the punished as for simple larceny : and in either

present punishment is described. Clergy was case the offender may be tried in the county
allowed by statute 4 Geo. IV. c. 54, which is in which the offence is committed, or that

now repealed by 7 and 8 Geo. IV. c. 27. next adjoining. The 12 Ann. st. 2, c. 18, and
(3!) By 7 and 8 Geo. IV. c. 29, ^ 18, any 26 Geo. II. c. 19, so far as they relate to the

person plunderine or stealing any part of any same suijject, were repealed by the 7 and 8

ship or vessel which shall lie in distress, or Geo. IV. c. 27.

wrecked, stranded, or cast on shore, or any (.32) Vide note (3), ante, 144, by which it

goods, merchandise, or articles of any kind will appear that the capital felony is remor-
belonging to such ship or vossel, shall suffer ed.

death as a felon ;
provided that where articles
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we may doll^ct, that the benefit of clergy is denied upon the following do-
mestic aggravations of larceny ; viz. First, in larcenies above the value of
twelvepence, committed, 1. In a church or chapel, with or without violence^

or breaking the same {n) : 2. In a booth or tent in a market or fair, in the

day-time or in the night, by violence or breaking the same ; the owner or

some of his family being therein [o): 3. By robbing a dwelling-house in

the day-time (which robbing implies a breaking), any person being there-

in {p) : 4. In a dwelling-house by day or by night, without breaking the

same, anyperson being therein and put in fear [q) ; which amounts in law to

a robbery : and in both these last cases the accessary before the fact is also

excluded from his clergy (33). Secondly, in larcenies to the value offive shiU

lings, committed, 1. By breaking any dwelling-house, or any out-house,

shop, or warehouse thereunto belonging in the day-time, although no
person be therein (r) ; which also now extends to aiders, abettors, and

accessaries before the fact (s) : 2. By privately stealing goods,

[*241] *wares, or merchandise in any shop, warehouse {t), coach-house,

or stable, by day or by night ; though the same be not broken

open, and though no person be therein (w) (34) : which likewise extends

to such as assist, hire, or command the offence to be committed. Lastly, in

larcenies to the value offorty shillings in a dwelling-house, or its out-houses,

although the same be not broken, and whether any person be therein or

no ; unless committed against their masters by apprentices under the age
of fifteen (v). This also extends to those who aid or assist in the commis-
sion of any such offence (36).

2. Larceny from the person is either by privately stealing ; or by open
and violent assault, which is usually called robbery.

The offence o^privately stealing from a man's person, as by picking hi&

pocket or the like, privily without his knowledge, was debarred of the

benefit of clergy, so early as by the statute 8 Eliz. c. 4. (37). But then

(n) Stat. 23 Hen. VIIT. c. 1. 1 Edw. VI. c. 12. (r) Stat. 89 Eliz. c. 15.

1 Hal. P. C. 518. (5) Stat. 3 & 4W. & M. c. 9.

(0) Stat. 5 & 6 Ed. VI. c. 9. 1 Hal. P. C. 522. (t) See Foster, 78. Barr. 379.

(p) Stat. 3 & 4 W. «fe M. c. 9. (u) Stat. 10 & 11 W. III. c. 23.

{q) Ibid. {v) Stat. 12 Ann. st. 1, c. 7 (35).

(33) By 7 and 8 Geo. IV. c. 29, ^ 12, it is (34) By statute 7 and 8 Geo. IV. c. 29, $ 15^
enacted, " That if any person shall break and persons breaking and entering any shop, ware-
enter any dwelling-house, and steal therein any house, or counting-house, and stealing therein
chattel, money, or valuable security, to any any chattel, money, or valuable security, are
value whatever ; or shall steal any such pro- liable to transportation for life, or not less than,

perty to any value whatever in any dwelling- seven years, or imprisonment not exceeding
nouse, any person therein being put in fear

;
four years, with private or public whipping for

or shall steal in any dwelling-house, any chat- male offenders.

tel, money, or valuable security, to the valae, (35) Repealed by stat. 7 and 8 Geo. IV. c,

in the whole, of 5/., or more ; every such of- 27. The sum mentioned in the text is now
fender, being convicted thereof, shall suffer rai.sed to five pounds, vide ante, note 33.

death as a felon." (36) See ante 224, note 12, and 229 note 2,

And by (j 14, breaking into any building, as to laws of New-York,
being within the curtilage of a dwelling-house, (37) Repealed by 7 and 8 Geo. IV. c. 27, and
hut not part thereof, and stealing therefrom, is see 7 and 8 Geo. IV. c. 28, () 6 and 7 ; the for-

punishable with transportation for life, or not mer enacting that benefit of clergy, with re-

less than seven years, or imprisonment not spect to persons convicted of felony, shall be
exceeding four years, with private or public abolished ; and the latter, that no person con-
whipping to male offenders. victcd of felony shall suffer death, unless for

The 23 Hen. VIII. c. 1, (J3 ; 1 Ed. VI. c. 12, some felony excluded from benefit of clergy

($» 10 ; 5 and 6 Ed. VI. c. 9, <5t 4 ; 39 Eliz. c. 15

;

before or on the first day of the then present

3 and 4 W. and M. c. 9 ; 10 and 11 W. III. c. session of parliament, or made punishable

23 ; 12 Ann. st. 1, c. 7, <J
1 and 2, are all re- with death by some statute passed after that

pealed by 7 and 8 Geo, IV. c. 27. Vide ante, day.

223, note (lO)et seq.
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it must be such a larceny as stands in need of the benefit of clergy, viz^

of abovo the value of iwelvepencc ; or else the ofl'ciul<;r ahall not have
judgment of death. For the statute; creates no new ollencc ; but only
prevents the prisoner from praying the benefit of clergy, and leaves him to

the rcgidar judgment of the ancient law {w). This severity (for a most
severe law it certainly is) seems to be owing to the ease with which such
offences are committed, the dilliculty of guarding against tliem, and the
boldness with wliich they were practised (even in the queen's court and
presence) at the time when this statute was made : besides that this is an
infringement of property, in the manual occupation or corporal
possession of the *owner, which was an offence even in a state [•242]
of nature. And therefore the saccularii, or cutpurses, were more
severely punished than common thieves by the Roman and Athenian
laws {x) (38).

Open and violent larceny from the person^ or robbery, the rapina of the

civilians, is the felonious and forcible taking, from the person of another,

of goods or money to any value, by violence or putting him in fear (y) (39).

1 . There must be a taking, otherwise it is no robbery. A mere attempt
to rob was indeed held to be felony, so late as Henry the Fourth's time {z)

:

but afterwards it was taken to be only a misdemesnor, and punishable
with fine and imprisonment ; till the statute 7 Geo. II. c. 21, which makes
it a felony (transportable for seven years) unlawfully and maliciously to

assault another with any offensive weapon or instrument ;—or by mena-
ces, or by other forcible or violent manner, to demand any money or goods ;

with a felonious intent to rob (40). If the thief, having once taken a purse,

(w) 1 Hawk. P. C. 98. The like observation under certain circumstances, shall be felony with-

will certainly hold in tlie caises of horse-stealing, out benefit of clergy.
(1 Hal. P. C. 531.) thefts in Northumberland and (x) Ff. 47. 11. 7. Pott. Antiq. 1. l,c. 26.

Cumberland, and stealing wooUen cloth from the (y) 1 Hawk. P. C. 95.

tenters ; and possibly in such other cases vrhere (z) 1 Hal. P. C. 532.
it is provided by any statute that simple larceny,

(38) By 7 and 8 Geo. IV. c. 29, ^ 6, if any the persorl ; removal from the place where it

person shall rob any other person of any chat- -was, if it remain throughout with the person,

tel, money, or valuable security, every such is not sufficient. Rex v. Thompson, 1 R. and
offender, being convicted thereof, shall suffer M. C. C. 78.

death as a felon ; and, if any person shall (.39) In New-York, robbery in the first de-

steal any siich property from the person of an- gree, is the feloniously taking of the personal

other, or shall assault any other person with property of another from his person, or in his

intent to rob him, or shall with menaces or by presence and against his wilf, by violence to

force demand any such property of any other his person, or by putting him in fear of somef

person, with intent to steal the same, every immediate injury to his petson : and is punish*

such offender shall be guilty of felony, and, able by imprisonment Hot less than 10 years

:

being convicted thereof, shall be liable to trans- in the second degree, it is such taking of such
portation for life, or not less than seven years, property of another in liis presence or from
or to \)C imprisoned not exceeding four years

;
his person, but which shall have bet-n delivered

with, if a male, public or private whij)pin<rs. or suffered to be taken through fear of some
This statute is nearly a consolidation of 3 W. injury to his person or property, or to the pcr-

and M. c. 9, ^ 1, respecting robbery; of 48 son of any relative or member of his family,

Geo. III. c. 129, resnectinc stealing from the threatened to be inflicted by the robber at a
person ; and of 4 Geo. IV. c. M, respecting different time : this last is punishable by im-
assaults, &c. with intent to rob. The 23 Hen. prisonment in the state-prison not more than
VIII. c. 1 ; 3 W. and M. c. 9 ; and 1 E. VI. c. lOyears. (2 R. S. 677, ^ 56, &c.)
12, relating to robbery ; the 48 Geo. III. c. Sending, delivering, or making letters

120, relating to stealing from the person ; and threatening to accuse another of a crime, or
the 4 Geo. TV. c. 54, relating to assaults with to injure the person or property of another,
intent to rob, are repealed by the 7 and 8 Geo. \*nth a view to extort money, &c. is an attempt
IV. c. 27. The value of the property is im- to rob, and punishable by like imprisonment
material, in all the cases mentioned in the new for not more than 5 years. (Id. ^ 58.)

Act. (40) By 7 and 8 Geo. IV. c. 29, () 7, if any
To constitute a stealing from the person, person shall accuse or threaten to accuse any

the thing must b« completely removed from other person of any infamous crime, as de-

Vol. II. 74
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tettirns it, still it is a robbery ; and so it is whether the taking be strictty

from the person of another, or in his presence only ; as, where a robber

by menaces and violence puts a man in fear, and drives away his sheep

or his cattle before his face («). But if the taking be not either directly

from his person, or in his presence, it is no robbery {b). 2. It is immaterial

of what value the thing taken is : a penny as well as a pound, thus forci-

bly extorted, makes a robbery (c). 3. Lastly, the taking must be by force,

or a previous putting in fear ; which makes the violation of the person

more atrocious than privately stealing. For, according to the maxim of the

civil law (d), " qui vi rapuit,fur improbior esse videtur.^^ This previous vio-

lence, or putting in fear, is the criterion that distinguishes robbery

[*243] from other larcenies. For if one *privately steals sixpence from

the person of another, and afterwards keeps it by putting him in

fear, this is no robbery, for the fear is subsequent (e) : neither is it capital,

as privately stealing, being under the value of twelvepence. Not that it

is indeed necessary, though usual, to lay in the indictment that the robbery

was committed by putting in fear ; it is sufficient, if laid to be done by vio-

lence (/). And when it is laid to be done by putting in fear, this does not

imply any great degree of terror or affright in the party robbed : it is

enough that so much force, or threatening by word or gesture, be used, as

might create an apprehension of danger, or induce a man to part with his

property without or against his consent (o-). Thus, if a man be knock-

ed down without previous Avarning, and stripped of his property while

senseless, though strictly he cannot be said to he put infear, yet this is un-

doubtedly a robbery. Or, if a person with a sword drawn begs an alms,

and I give it him through mistrust and apprehension of violence, this is

felonious robbery {h). So if, under a pretence of sale, a man forcibly ex-

torts money from another, neither shall this subterfuge avail him. But it

is doubted {i), whether the forcing a higler, or other chapman, to sell his.

wares, and giving him the full value of them, amounts to so heinous a
crime as robbery.

(a) 1 Hal. p. C. 533. (/) Trin. 3 Ann. by all the judges.
(b) Comyns, 478. Stra. 1015. {g) Post. 128.

(c) 1 Hawk. P. C. 97. (k) 1 Hawk. P. C. 96.
(d) Ff. 4. 2. 14, t) 12. (1) Ibid. 97.

(c) 1 Hal. P. C. 534.

scribed in ^ 9, with a view or intent to extort most men the idea of losing their fame and
or gain from him, and shall by intimidating reputation, is equally, if not more terrific, than
him by such accusation or threat, extort or the dread of personal injury. The principal

gain from him any chattel, money, or valuable ingredient in robbery is a man's being forced
security, every such offender shall be deemed to part with his property ; and the judges are
guilty of robbery, and shall be indicted and unanimously of opinion, that, upon the prin-

punished accordingly. ciples of law, as well as the authority of for-

It is equally a robbery to extort money from mer decisions, a threat to accuse a man of the

a person by threatening to accuse him of an greatest of all crimes, is a sufficient force to

unnatural crime, whether the party so threa- constitute the crime of robbery by putting in

tened has been guilty of such crime or not. fear." 1 Leach, 280. And fear of loss of

Rex V. Gardner, 1 C. and P. 79. character and service upon a charge of sodo-

(41) And see R. & R. C. C. 146. 1 Leach, mitical practices, is sufficient to constitute

139. 193. 278. 3 Chit. C. L. 803. Mr. Jus- robbery, though the party has no fear of being
tice Ashurst says, " The true definition of taken into custody or of punishment. R. &
robbery is the stealing or taking from the per- R. C. C. 375. But if no actual force was
son of another ; or in the presence of another, used, and at the time of parting; with the mo-
property of any amount, with such a degree ney, the party were under no apprehension,
oiforce or terror, as to induce the party unwil- but gave it merely for the purpose of bringing

lingly to part with his property ; and whether the offenders to justice, tney cannot be capi-

terror arises from real or expected violence to tally convicted, though we have seen it is

the person, or from a sense of injury to the otherwise, where personal violence is employ-

character, makes no kind of difference j for to ed. 1 East P. C. 734. R. & R. C C. 408.
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Tliis species of larceny is debarred of the benefit of clergy by statute

23 lien. Vlll. c. 1, and other subsequent statutes, not indeed in general,
but only when committed in a dwelling-house, or in or near the king's
highway. A robbery therefore in a distant field, or footpath, was not pu-
nished with death (/r) ; but was open to the benefit of clergy, till the sta-

tute 3 <fe 4 W. & M. c. 9, which takes away clergy from both principals
and accessaries before the fact, in robbery, wheresoever committed (42).

II. Malicious fnischicf, or damage, is the next species of injury to private

property, which the law considers as a public crime. This is such as is

done, not animo furandi, or with an intent of gaining by another's loss

;

wliich is some, though a weak, excuse : but either out of a spirit of wan-
ton cruelty, or black and diabolical revenge. In which it bears a near re-

(k) 1 Hal. P. C. 535-

And the influence exercised over the mind,
where the force is merely constructive, must
be of such a kind as to disenable the prosecu-
tor to make resistance. 2 Leach, 721. 6 East,
126. So that a threat to take an innocent per-
son before a magistrate, and thence to prison,
without charging him with any specific crime,
u not sufficient to make the party a robber, if

he obtain money to induce him to forbear. 2
Leach, 72L fndeed it has been said that the
only instance in wliich a threat will supply the
place of force, is an accusation of unnatural
practices. 2 Leach, 730, 1. 1 Leach, 139.

2 Russ. 1009. And, it has recently been held,

contrary-, it seems, to the principle of some
former decisions, that even, in this case, the
money must be taken immediately on the
threat, and not after time has been allowed
to the prosecutor to deliberate and advise with
friends, as to the best course to be pursued,
1 East P. C. Append, xxi ; though, as some
of the judges dissented, it does not seem to

be decisive. Where, on the other hand, there
is ao immediate threat of injury to the proper-
ty, as by pulling down a house with a mob in

time of riots, which produces great alarm, and
induces a man to part with his money, this has
been holden to be a sufficient putting in fear

to constitute robbery. 2 East P. C. 729. 731.

And if a man assaults a woman with intent

to commit a rape, and she, in order to prevail

on him to desist, oflfers him money which he
takes, but continues his endeavours, till pre-

vented by the approach of a third person, he
will be guilty of robbery, though his original
intent was to ravish. 1 East P. C. 711. If

thieves meet a person, and by menaces of
death, make him swear to bring them money,
and he, under the continuing influence of
fear for his life, complies, this is robbery in
them, though it would not be so, if he had no
personal fear, and acted merely from a super-
titious regard to an oath so extorted. 1 East
P. C. 714. In the absence of force, to consti-
tute robbenr the fear must arise before and at

the time of the property being taken, it is not
enough that it arise afterwards ; and where
the pri.soner by stealth look some nionny out
of thf :nd,

saw I . ,ey,

but till ,sted

through Icar from making aiiy faillier demand,
it was held ao robbery. Roll. Rep. 154. 1

Hale, 534.

To constitute a robbery, where an actual
violence is relied on, and no putting in fear can
be expressly shewn, there must be a struggle,

or at least a personal outrage. So that to

snatch property suddenly from the hand, to

seize a parcel carried on the head, to carry

away a hat and wig without force, and to take

an umbrella of a sudden, have been respec-
tively holden to be mere larcenies. 1 Leach,
290, 1. and ia notes. But where a man snatch-
ed at the sword of a gentleman hanging at his

side, and the latter, perceiving the design,

laid hold on the scabbard, on which a contest
ensued, and the thief succeeded in wresting
the weapon from its owTier, his off"ence was
holden to be robbery. Id. ibid. Snatching
an article from a man will constitute robbery
if it is attached to his person or clothes so as
to afford resistance ; and therefore, where the

prosecutor's watch was fastened to a steel

chain which went round his neck, and the

seal and chain hung from his fob, and the pri-

soner laid hold of the seal and chain and pulled

the waich from the fob, but the steel chain
still secured it, and by two jerks the prisoner

broke the steel chain, and made off with the

watch, it was held a robbery, for the prisoner

did not get the watch at once, but had to over-

come the resistance the steel chain made, and
actual force was used for that purpose. R. &
R. C. C. 419. And where a heavy diamond
pin, with a corkscrew stalk, which was twisted

and strongly fastened in a lady's hair, was
snatched out, and part of the hair torn away,
the judges came to a similar decision. I

Leach, 335. The case of the man who tore

an ear-ring from the ear, and in so doing la-

cerated the flesh, serves also to confirm this

position. 1 Leach, 320. Nor will it excuse

the violence that it was done under pretenco

of law ; for where a bailiff handcuffed a pri-

soner and used her with great cruelty, for the

purpose of extorting money from her, he was
holden to be guilty ; as were also a number of

men for seizing a waggon under pretence that

there was no permit, when none was in reality

necessary. 1 Leach, 280. 1 East P. C. 709.

But comi»are these decisions with the statutes

quoted, note 39. p. 243.

(42) These statutes are repealed by 7 and 8

G. IV. c. 27. Vide ante, 241, note (37), 242,

note (39).
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lation to the crime of arson ; for as that affects the habitation, so this does

the other property, of individuals. And therefore any damage arising

from this mischievous disposition, though only a trespass at common law,

is now by a multitude of statutes made penal in the highest degree. Of
these I shall extract the contents in order of time.

[*244] *And, first, by statute 22 Hen. VIIL c. 11. perversely and ma-
liciously to cut down or destroy the powdike, in the fens of Nor-

folk and Ely, is felony (43). And in like manner it is, by many special

statutes, enacted upon the occasions, made felony to destroy the several

sea-banks, river-banks, public navigations, and bridges, erected by virtue

pf those acts of parliament (44). By statute 43 Eliz. c. 13. (for prevent-

ing rapine on the northern borders) to burn any barn or stack of corn or

grain ; or to imprison or carry away any subject, in order to ransom him,

or to make prey or spoil of his person or goods upon deadly feud or other-

wise, in the four northern counties of Northumberland, Westmoreland,

Cumberland, and Durham, or being accessary before the fact to such car-

rying away or imprisonment ; or to give or take any money or contribu-

tion, there called blackmail, to secure such goods from rapine ; is felony

without benefit of clergy, By statute 22 & 23 Car. II. c. 7. maliciously,,

unlawfully, and willingly, in the night time, to burn, or cause to be burnt

or destroyed, any ricks or stacks of corn, hay, or grain, barns, houses, build-

ings, or kilns (45) ; or to kill any horses, sheep, or other cattle, is felony ; but

the offender may make his election to be transported for seven

[*245] years (46) ; and to maim or hurt such *horses, sheep, or other cat-

tle, is a trespass for which treble damages shall be recovered (47).

By statute 4 & 5 W. & M. c. 23. to burn on any waste, between Candle-,

mas and Midsummer, any grig, ling, heath, furze, goss, or fern, is punish-

able with whipping and confinement in the house of correction. By sta-

tute 1 Ann. St. 2. c, 9. captains and mariners belonging to ships, and des-

troying the same, to the prejudice of the owners, (and by 4 Geo. I. c. 12.

to the prejudice of insurers also,) are guilty of felony without benefit of

clergy. And by statute 12 Ann. st. 2. c. 18. making any hole in a ship

in distress, or stealing her pumps, or aiding or abetting such offence, or

wilfully doing any thing tending to the immediate loss of such ship, is

felony without benefit of clergy (48). By statute 1 Geo. I. c, 48. mali-

(43) By 15 Car. II. c 17. ^ 13. maliciously (46) Vide ante, 236, note (24). This of-

to cut down or to destroy any works for con- fence now amounts to a capital felony,
yeying the waters of the grej|,t Bedford level, (47) By statute 7 and 8 Geo. IV. c. 30, ^
is subject to the same punishment. 16, maliciously killing, maiming, or wounding

(44) Vide ante, 145, note (6), where it will any cattle, is a felony punishable with trans-
be seen that these offences are provided for portation for life, or not less than seven years,
under Mr. Peel's Acts. or imprisonment not exceeding four years,

(45) By statute 7 and 8 Geo. IV. c. 30, (j with private or public whipping. The 22 and
17, maliciously setting fire to any stack of 23 Car. II. c. 7; 14 Geo. II. c. 6 ; and 15 Geo.
corn, grain, pulse, straw, hay, or wood, is a 11. c. 34, on this head, are repealed by 7 and 8
capital felony ; and setting fire to any crops Geo. IV. c. 27. By ^ 25, it is provided, that
of corn, grain, or pulse, whether standing or malice against the owner of the property de-
cut down, or to any part of a wood, coppice, stroyed, shall not be essential to any oflFence
or plantation of trees, or to any heath, gorse, under the Act.
furze, or fern, wheresoever growing, is a felo- (48) By 7 and 8 Geo. IV. c. 30, ij 9, mali-
ny, punishable with transportation not exceed- ciously setting fire to, or in anywise destroy-
ing seven years, or imprisonment not exceed- ing, any ship or vessel, whether in a finished
ing two years, with private or public whipping or unfinished state, is a capital felony. And
for male offenders. The 43 Eliz. c. 13 ; 4 W. by ^ 10, maliciously damaging any ship other-
and M. c. 23 ; 22 and 23 Car. II. c. 7 ; 1 Geo. wise than by fire, is a felony, punishable with
I. St. 2, c. 48 ; 6 Geo. I. c. 16 ; 9 Geo. I. c. 22; transportation for seven years, or imprison-
and 28 Geo. II. c. 19, (} 3, are i-epealed by 7 and ment not exceeding two years, with private

? Geo. IV. c. 27. or |)ublic whipping. And by i} 11, exhibiting
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ciously to set on firo any underwood, wood, or coppice, is made single felo-

ny. I3y statute 6 Geo. I. c. 23. the wilful and malicious tearing, cuttinjr,

spoiling, burning, or defacing of the garments or clothes of any person pass-
ing in the streets or highways, with intent so to do, is felony. 'J'his was
occasioned by the insolence of certain weavers and others ; who, upon the
introduction of some Indian fashions prejudicial to their own manufactures,
made it their practice to deface them ; either by open outrage, or by privily

cutting, or casting aquafortis in the streets upon such as wore them (49),
By statute 9 Geo. I. c. 22. (50) commonly called the Waltham black act,

occasioned by the devastations committed near Waltham in Hampshire,
by persons in disguise or with their faces blacked (who seem to have re-

sembled the Roberdsmen,or followers of Robert Hood, that in the reign of
Richard the First committed great outrages on the lijorders of England
and Scotland) (/) ; by this black act, I say, which has in part been men-
tioned under the several heads of riots, menaces, mayhem, and larceny (m),

it is farther enacted, that to set fire to any house, bam, or out-

house (which is extended by statute 9 Geo. III. c. 29. to the *ma- [*246]
licious and wilful burning or setting fire to all kinds of mills) (51),
or to any hovel, cock, mow, or stack of com, straw, hay, or wood (52)

;

or unlawfully and maliciously to break down the head of any fish-pond,

whereby the fish shall be lost or destroyed (53) ; or in like manner to kill,

maim, or wound any cattle (54) ; or cut down or destroy any trees planted
in an avenue, or growing in a garden, orchard, or plantation, for omament,
shelter, or profit (55) ; all these malicious acts, or procuring by gift or pro-

mise of reward any person to join them therein, are felonies without
benefit of clergy ; and the hundred shall be chargeable for the damages,
junless the offender be convicted (56). In like manner by the Roman law,

(I) 3 Inst. 197. (m) See pag. 144. 208. 235. 340.

false lights or signals to bring any ship or ves-
sel into danger, or tending to its immediate
destruction or destroying the same in di.stre8.s,

or when cast on shore, or any of its contents,
or preventing any assistance to those on board,
is made a capital felony. And by 1 and 2
peo. IV. c. 75, ^11, injuring or concealing
any buoys, ropes, or marks, belonging to any
anchor or cable attached to any ship or vessel
whatever, whether in distress or otherwise, is

punishable with transportation for any term
not exceeding seven years, or imprisonment
for any number of years at the discretion of
the court.

(49) This statute was repealed by 7 Geo.
IV. c. 64, and no subsequent enactment on the
subject haa been made.

(50) Repealed by 7 and 8 Geo. IV. c. 27.

(51) Vide ante, 222, note (6).

(52) Vide ante, 244, note (45).

(53) Vide ante, 144, note (3).

(54) Vide ante, note (47).

(55) Vide ante, 233, in notis.

(56) By 7 and 8 Geo. IV. c. 30, i) 15, mali-
ciously breaking down, or destroying the dam
of any fishpond, or of any water being private

proi)erty, or in which there is any private right

of fishery, with intent to destroy the fish

therein, or putting any lime or other noxious
ineredient therein with intent to destroy the
fiah, or breaking down the dam of any mill

pond, is declared to be a misdemeanor, punish-

able at the discretion of the court, with trans-

portntion for seven years, or imprisonment not
exceeding two years, with private or public

whipping for male offenders. 5 Eliz. c. 21,

and 4 Geo. I V. c. 54, are repealed as they re-

late to this subject, by 7 and 8 Geo. IV. c. 27,
as also the 9 Geo. III. c. 29.

By statute 7 and 8 Geo. IV. c. 31, 6 2, it i«

enacted, " That if any church or chapel, or any
chapel for the religious worship of persons dis-

senting from the united church of England
and Ireland, duly registered or recorded, or any
house, stable, coach-house, out-house, ware-
house, ofRce, shop, mill, malt-house, hop-oast,

bam, or granary, or any building or erection

used in carrying on any trade or manufacture,
or branch thereof, or any machinery*, whether
fixed or moveable, prepared for or employed in

any manufacture or in any branch thereof, or
any steam engine or other engine for sinking,

draining, or working any mine, or any staitb,

building, or erection, u.sed in conducting the

business of any mine, or any bridge, waggon-
way, or trunk for conveying minerals from
any mine, shall bo feloniously demolished,
gulled down, or destroyed, wholly or in part,

y any persons riotously and tumultuously as-

sembled together, in every such case the in-

habiUints of the hundred, wapentake, ward, or

other district in the nature of a hundred, by

whatever name it shall f)e denominated, in

which any of the said offences shall be covn-



200 PUBLIC WRONGS.

to cut down trees, and especially vines, was punished in the same degree

as robbery {n). By statute 6 Geo. 11. c. 37. and 10 Geo. II. c. 32. it is

also made felony without the benefit of clergy, maliciously to cut down
any river or sea-bank, whereby lands may be overflowed or damaged

;

or to cut any hop-binds growing in a plantation of hops (57), or wilfully

and maliciously to set on fire, or cause to be set on fire, any mine, pit, or

depth of coal (58). By statute 11 Geo. II. c. 22. to use any violence in

order to deter any person from buying corn or grain ; to seize any carriage

or horse carrying grain or meal to or from any market or sea-port ; or to

use any outrage with such intent ; or to scatter, take away, spoil, or

damage such grain or meal ; is punished for the first oiTence with impri-

sonment and public whipping : and the second ofi'ence, or destroying any
granary where corn is kept for exportation, or taking away or spoiling any

grain or meal in such granary, or in any ship, boat, or vessel intended for

exportation, is felony, subject to transportation for seven years (59). By
statute 28 Geo. II. c. 19. to set fire to any goss, furze, or fern, growing in

any forest or chase, is subject to a fine of five pounds (60). By statutes

6 Geo. III. c. 33. & 48, and 13 Geo. III. c. 33. wilfully to spoil

[*247] or destroy any timber or other trees, roots, *shrubs, or plants, is

for the two first off'ences liable to pecuniary penalties ; and for the

third, if in the day-time, and.even for the first if at night, the offender shall

be guilty of felony, and liable to transportation for seven years (61). By
statute 9 Geo. III. c. 29. wilfully and maliciously to burn or destroy any
engine or other machines, therein specified, belonging to any mine (62)

;

(n) Ff. 47. 7. 2.

mitted, shall be liable to yield full compensa- By ^ 8, where the injury does not exceed
tion to the person or persons damnified by the 30Z., the parties are to give notice to the high

ofFeuce, not only for the damage so done to any constable of their claim for compensation, who
of the subjects hereinbefore enumerated, but is to exhibit the same to two magistrates in

also for any damage which may at the same the division, and they are to appoint a special

time be done by any such offenders to any fix- petty session between twenty and thirty days
ture, furniture, or goods whatever, in any such afterwards to determine the claim,

church, chapel, house, or other of the build- By stat. 7 and 8 Geo. IV. c. 27, all prior

ings or erections aforesaid." Acts relating to actions against the hundred
By (} 3, persons damnified by the offence, or are repealed ; and the hundred is now no long-

the servant in whose charge the injured pro- er liable in cases of robbery, but only in cases

perty was intrusted, must within seven days where the damage is done by a riotous assem-
after the offence has been committed go before bly.

a justice of the peace residing within the hun- (57) Benefit of clergy was restored by stat,

dred, and state on oath the name of the offend- 4 Geo. IV. c. 46, and transportation and impri-

er if known, and submit to an examination sonment substituted. This Act is now repeal-

touching the offence, and become bound to ed by 7 and 8 Geo. IV. c. 27, as also the Acts
prosecute the offenders when taken. The ac- mentioned in the text.

tion must be commenced within three calen- (58) By statute 7 and 8 Geo. IV. c. 30, ^
dar months after the offence. 18, maliciously destroying any hop-binds grow-
By ^ 4, all process in the action must be ing on poles in plantations of hops, is a felony

served on the high constable, who within se- liable to transportation for life, or not less than
yen days must give notice thereof to two ma- seven years, or imprisonment not exceeding
gistrates of the division, and who may defend four years, with private or public whipping.
or let judgment go by default, as advised. And by ^ 5, setting fire to any coal-mine is

By ^ 5, any inhabitant of the hundred may a capital felony.
be a competent witness. By

(J 6, if the plain- (59) The latter part of this Act relating to

tiff recovers, the writ of execution is not to be the damages to which the hundred is liable is

enforced, but the sheriff on receipt of it is to repealed by 7 and 8 Geo. IV. c. 27 ; and see as

make his wan ant to the county treasurer, who to the offences mentioned in the text, 9 Geo.
is directed to pay the amount. () 7 directs that IV. c. 31, s. 26.

the high constable's expences are to be allow- (60) Repealed. Vide ante, 244, note (45).

ed by two justices, and paid by the county (61) Vide ante, 233, note (11), where the

treasurer : the whole of such monies are to be existing punishments are set forth. The sta-

levied on the hundred over and above their tutes mentioned in the text are repealed,

share of the county rate. » (62) By statute 7 and 8 Geo. IV. c. 37, the
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or any fences for inclosures pursuant to any act of parliament, is made
single felony, and punishable with transportation for seven years, in tlic

offender, his advisers, and procurers (63). And by statute 13 Geo. III. c.

38. the like punishment is inflicted on such as break into any house, <Jc.

belonging to the plate-glass company with intent to steal, cut, or destroy,
any of their stock or utensils, or shall wilfully and maliciously cut or de-
stroy the same. And these are the principal punishments of malicious
mischief (64).

III. Forgery (65), or the crimenfalsi, is an offence, which was punished

above is repealed. And by 7 and 8 Geo. IV.
c. 30, ^ 6, maliciously causing any water to be
conveyed into any mine with intent to da-
mage it. or obstructing any air way, water
way, drain, pit, level, or shaft belonging there-

to, is punishable as a felony, with transporta-
tion tor seven years, or imprisonment not
exceeding two years, with private or public
whipping. By ^ 7, maliciously destroying or
damaging with such intent, any engine or
other machines belonging to any mine, or any
erections attached thereto, or any bridge, wag-
gon-way, or trunk, connected with the same,
is a felony liable to the same punishment as in
the last-recited clause.

(63) By statute 7 and 8 Geo. [V. c. 30, ()

23, maliciously destroying any description of
fence whatsoever, or any wall, stile, or gate,
is punishable for the first offence with fine not
exceeding 5/. above the value of the injury
done, and with imprisonment not exceeding
twelve months, with hard labour and })rivale

or public whipping for any subsequent offence.

By 7 and 8 Geo. IV. c. 29,
<J
40, stealing, or

destroying with intent to steal, any live or dead
fence, wooden fence, stile, or gate, is subject
to a penalty not exceeding 51. above the value
of the loss or injury sustained for the first of-

fence, and to hard labour and imprisonment
not exceeding twelve months, with whipping
for subsequent offences.

And by the same statute, (j 41, suspected
persons found with any tree, or shrub, under-
wood, live or dead fence, post, pale, rail, stile,

or gate, of the value of two shillings, and not

satisfactorily accounting for it, are liable to a
penalty of 21. above the value of the article

found.
The following statutes on this head are re-

pealed by 7 and 8 Geo. IV. c. 27 ; viz., 13 Ed.
1. St. 1, c. 46 ; 6 Geo. I. c.l6 ; 9 Geo. III. c. 29

;

16 Geo. III. c. 30.

(64) In New-York there has been no need
of enactments like most of those last mention-
ed. See, as to malicious mischief to animals,
bridges, dams, monuments, opening letters,

&c. 2 R. S. 695.

(65) Forgery.—^Wp will endpnvonr to elu-

cidate the nature of, '

'

is

offence, by considt!

ing is sufHcient ; 2: Uo

forgery must be comiu.Ucti ; and, 3<iiy, How
far the instrument forged must appear to bo
genuine. The consideration of what instni-

ments may be the subject* of foreery will fol-

low. See in general, 3 Chit. C. L. 2 ed. 1022
to 1044, a.

1. What falsk making is sufficient.—

It is not necessary that the whole instrument
should be fictitious. Making a fraudulent in'
sertion, alteration, or erasure, in any material
part of a true document, by which anothor
may be defrauded ; the fraudulent application
of a false signature to a true instrument, or a
real signature to a false one ; and the altera-

tion of a date of a bill of exchange after ac-
ceptance, by which its payment may be ac-
celerated, are forgeries. 1 Hale, 683, 4, 5, 4
T. R. 320. Altering a bill from a lower to a
higher sum is forging it ; and a person may
be indicted on the 7 Geo. II, c. 22, (orforging
such an instrument, though the statute has
the word alter as well as forge ; and in the
same case it was held no ground of defence,
that before the alteration it had been paid by
the drawer and re-issued. R. »& R. C. C. 33.
2 East P. C. 979. S. C. So altering a bank-
er's one pound note, by substituting the word
ten for the word one, is a forgery. Rues. & Ry.
C. C. 101 ; see 2 Bum J. 24th edit. 491. and
2 East P. C. 986. If a note be made payable
at a country banker's, or at their banker's in
London, who fails, it is forgery to introduce a
piece of paper over the names of the London
bankers, who have so failed, containing the
names of another banking-house in London.
Russ. & Ry. C. C. 164. 2 Taunt. 32S. 2
Leach, 1040, S. C. and see 2 East P. C. 856.
2 Bum J. 24th edit. 492. S. C. Expunging
an indorsement on a bank note with a liquor
unknown, has Ijeen holden to be an erasure
within 8 & 9 W. III. c. 20. 3 Pr. Wms. 419.
The instrument must, in itself, be false ; for
if a man merely pass for another, who is the
maker or indorser of a tnie instrument, it is

no forgery, though it may be within the sta-
tute of false pretences. 1 Leach, 229. The
instmment counterfeited must also bear a re-

semblance to that for which it is put forth, but
need not be perfect or complete : it is suffi-

cient if it is calculated to impose on mankind
in general, though an individual skilled in

that kind of writings would detect its fallacy.

Thus, if it appears that several persons have
taken forged bank notes as goo<l or.s, the of-

fender will be deemed guilty of counterfeiting
them, though a person from the bank should
swear that they would never impose on him,
being, in several respects, defective. 2 East
P. C. 950. And it has been holden that a
bank note may be counterfeited, though the
paper contains no water-mark, and though the

•word pmm'ls is omitted, tiiat word beinu .sup-

plied by the figures in the margin. 1 Leach,
175. For it was said that in forgery there

need not be an exact resemblance, but it is
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by the civil law with deportation or banishment, and sometimes witfe

death (o). It may with us be defined (at common law) to be, " the fran-

co) Inst. 4. 18. 7.

sufHcient if tKe instrument counterfeited be
primafacie fitted to pass for the writing which
it represents. 1 Leach, 179. As to how far

the instrument should appear genuine, and the

forging of fictitious names, see infra, Div.

III.

II. With what intent the Forgery
MUST BE committed.—The very essence of

forgery is an intent to defraud ; and, there-

fore, the mere imitation of another's writing,

the assumption of a name, or the alteration of

a written instrument, where no person can be
injured, does not come within the definition of

the offence. Most of the statutes expressly

make an intent to defraud a necessary ingre-

dient in the crime ; whether it existed or not,

is a question for the jury to determine. But
it is in no case necessary that any actual in-

jury should result from the offence. 3 Stra.

747. 2 Lord Raym. 14G1. The question as

to the party's intent, is for a jury, and such
jury ought to infer an intent to defraud the

person who Would have to pay the instrument,

if it were genuine, although, from the manner
of executing the forgery, or from that person's

ordinary caution, it would not be likely to im-
pose on him, and although the object was ge-

neral, to defraud whoever might take the in-

strument, and the intention of defrauding, in

particular, the person who would have to pay
the instrument, if genuine, did not enter into

the prisoner's contemplation. R. & Ry. C.
C. 291, and see Id. 7G9.

III. How FAR THE INSTRUMENT FORGED
MUST APPEAR GENUINE. It is of nO COUSe-

quencc whether the counterfeited instrument
be such as if real would be effectual to the

purpose it intends, so long as there is a suffi-

cient resemblance to impose on those to whom
it is uttered. Whether the fraud be effected

on the party to whom an instrument is ad-

dressed, or whose writing is counterfeited, or

on a third person who takes it upon the credit

it assumes, is immaterial. Thus, to counter-

feit a conveyance with a wrong name, has

been deemed within 5 Eliz. c. 14, though it

would have been ineffectual if genuine. 1

Keb. 803. 3 Keb. 51. The fabrication of an
order for payment of a sailor's prize-money is

forgery, as we have already seen, though it be

invalid as wanting the requisites required by
statute. 2 Leach, 883. The offence of ut-

tering a forged stamp will be complete, though

at the time of uttering, that part which in a

genuine stamp would in terms specify the

amount of duty, is concealed, and in fact cut

out, and though that part where the papers
were entire, did not contain anything specify-

ing the amount of duty, provided the parts left

visible are like a genuine stamp. Russ. &
Ry. C. C. 229. 212. We have also seen,

that the forgery of an instrument, as a last

will, comes within the statutes, although the

supposed testator is living. 1 Leach, 449.

And it may be collected from a number of

cases, that forgery in the name of a person
who has no real existence, is as much crimi-
nal as if there was an intent to defraud an in-
dividual whose writing is counterfeited. 1

Leach, 83. Thus the making of a bill of ex-
change is within the acts, though all the names
to it are fictitious. 2 East P. C. 957. To
counterfeit a power of attorney, as by the ad-
ininistratrix and daughter of a seaman who
died childless, is capital. Fost. 116. Nor is

it necessary" that any additional credit should
be obtained by using the fictitious name. 1

Leach, 172, and see R. and Ry. C. C. 75. 90.

209. 278. So to put a fictitious name on a
bill indorsed in blank, in order to circulate it

with secrcsy, is a similar offence. 1 Leach,
215. And indeed it seems that it is not ne-
cessary to constitute forgery, that there should!

be an intent to defraud any particular person,
and a general intent to defraud will suffice. 3
T. R. Ite. 1 Leach, 216, 17, in notis. But
to support a charge of forgery, by subscribing
a fictitious name, there must be satisfactory
evidence on the part of the prosecutor that it

is not the party's real name, and that it was
assumed for the purpose of fraud in that in-

stance. Russ. & Ry. C. C. 260. Assuming
and using a fictitious name, though for pur-
poses of concealment and fraud, will not
amount to forgery, if it were not for that very
fraud, or system of fraud, of which the forgery
forms a part. Russ. & Ry. C. C. 260. If

there is proof of what is the prisoner's real
name, it is for him to prove that he used the
assumed name before the time he had the fraud
in view, even in the absence of all proof as to

what name he had used for several years, be-
fore the fraud in question. Russ. & Ry. C.
C. 278, and see Russ. & Ry. C. C. 405. 3
Brod. & Bing. 228. S. C. 2 Bum. J. 24th edit.

510. Russ. «& Ry. C. C. 463. S. C.
A defect in the stamp will not avail the pri-

soner, 1 Leach, 257, 8, in notis. 2 East P.
C. 955 ; and it has even been decided . that if

there be no stamp at all on a counterfeit pro-
missory note, it may still be forgery, 2 Leach,
703.—though this case seems to go too far

;

for how can a promissory note, without the ap-
pearance of a stamp, have such a similitude to

a genuine instrument as is requisite to con-
stitute forgery 1 But though the validity of
the instrument if real is thus immaterial, it

must not appear on its face, so that no one of
common understanding would give it credit.

Thus, it will not be forgery to fabricate a will

for land, as attested by only two witnesses. 2
East P. C. 953. Nor is it felony to counter-

feit a bill of exchange for a sum more than

twenty shillings and less than five pounds,

without mentioning the abode of the payed

and being attested by a subscribing witness ;

rs such an instrument is by 17 Geo. III. c. 30,

ab.solutely void. 1 Leach, 431. These cases

will sufficiently explain the law on this sub-

ject.
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dulcnt making or alteration df a writing to tho prejudice of another man*8
right ;" for which tho ofTendor may siifTor fine, imprisonment, and pillo-

ry ((>6). And also by a variety of statutes, a more severe punishment is

inflicted on the olVeoder in many particular cases, which are so multi-

plied of late as almost to become general. I shall mention the principal

instances.

By statute 5 Eliz. c. 14. to forge or make, or knowingly to publish ot
give in evidence, any forged deed, court-roll, or will, with intont to affect thd

right of real property, either freehold or copyhold, is punished by a forfeiture

to the party grieved of double costs and damages ; by standing in the pil-

lor}'', and having both his ears cut off, and his nostrils slit, and soared ; by
forfeiture to the crown of the profits of his lands, and by perpetual

imprisonment. For any forgery *relating to a term of years, or [*248]
annuity, bond, obligation, acquittance, release, or discharge of

any debt or demand of any personal chattels, the same forfeiture is given
to the party grieved ; and on the offender is inflicted the pillory, loss of one
of his ears, and a year's imprisonment : the second offence in both cases
being felony without benefit of clergy.

Besides this general act, a multitude of others, since the revolution

(when paper-credit was first established), have inflicted capital punishment
on the forging, altering, or uttering as true, when forged, of any bank bills

or notes, or other securities (p) (67) ; of bills of credit issued from the ex-

Co) Stat. 8 & 9 W. III. c. 20, (f 36.

c. 79.
11 Geo. I. c. 9. 12 Geo. I. c. 32. 15 Geo. II. c. 13. 13 Geo. HI.

(€6) The punishment of pillory is now taken
away by 56 Geo. III. c. 138.

Besides this punishment, the defendant is

holden incapable of being examined as a wit-

ness till restored to competence by the king's

pardon. Com. Dig. Testmoigne A. 3,. 4. And
by 12 Geo. I. c. 29, in case persons convicted
of forgery, shall afterwards practise as attor-

nies, solicitors, or law agents, the court where
they practise shall examine the matter in a
•ummary w^ay, and order the offender to be
transported for seven years

with, or without white lines therein, or shall

contain in any part thereof the numerical sum
or amount of such note or bill in black and red
register work, or shall shew the reversed con-
tents thereof, or shall contain any words,
figures, characters, or patterns intended to re-

semble the ornaments on such note, or any
word, figure, &c. in white on a black ground,
intended to resemble the amount in the mar-
gin o{ such note, or using such plate or other
instmmcnt intended to represent the whole or
part of any such note, or Knowingly having ia

this description of forgery, vide 41 Geo. Ill

C.39; 45 Geo. III. c. 89; 52 Geo. HI. c. 138,
and 1 Geo. IV. c. 92, under which last Act re-

lating to bank notes, by (} 11, persons engrav-
ing, cuttmg, etching, scraping, or by other
means marking upon any plate of copper,
brass, steel, &c., any engraving, &c., for the

(67) As to the further provisions relative to their possession any such plate, &.C., or dis
' ' ^ '" posingof any such paper impressions, or know-

ingly having such in their custody, are guilty

of felony, and liable to transportation for four-

teen years.

The bank having preferred one indictment
for uttering a forged note, and another for hav-
ing the same in possetision, and having elect-

purpose of producing a print or impression of ed to proceed on the latter charge, it was held,
all or any part of a 6ani note, or a blank bank that although facts sufficient to support the
note of the said governor and company with- capital charge were made out in nroof, an ac-
out their authority, or having unlawfully in quittal for the minor offence ought not to be
their possession any such plate, &c., or wil- directed, because the whol6 of the minor
fully disposing of any such blank bank note, charge was proved, and did not merge in the
or part of .such bank note as aforesaid, are lia- larger. R. & R. C. C. 378. On an indict-
ble to transportation for fourteen years. ment for forging a bank note, the cashier who
By ^ 2, persona unlawfully cutting, ctchinii, signed " for the governor and company of the

&c., or procuring, &c., or assisting in making bank of England," is a competent witness to
upon any plate of copper, brass, steel, &c., prove the forgery; for he is not by such a sig-

any line work, as or for the groundwork of a
promissory note or bill of exchange, which
shall be intended to resemble the groundwork
of a bank not© of the governor and company,
or any device, the impression from which »hall
contain the words *' Baak of England" in
white letters upon a black or dark ground,

Vol. II.

nature personally responsible for the pajmient
of the note; 1 Leach, O. C. 311, R and R. C.

C. .378 ; but he is not an ea.tmfinl i.s

his handwriting may be di.spiovcii

nnsses. Rex r. Hughes, and Rt'x e,

2 East, P. O. 1002 ; 1 Leach, C. C. 311.

What circumstances are sufficient to con-

75
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chequer (q) (68); of South-sea bonds, &c. (r) ; of lottery tickets or Of*

der {s) (69) ; of army or navy debentures {t) ; of East India bonds (u) ; of
writings under the seal of the London, or royal exchange assurance (w)

(70) : of the hand of the receiver of the pre-fines (a?) (71) ; or of the account-
ant-general and certain other officers of the court of chancery (y) (72) ; of
a letter of attorney or other power to receive or transfer stock or annuities

;

and on the personating a proprietor thereof, to receive or transfer such an-
nuities, stock, or dividends {z) (73) ; also on the personating, or procuring
to be personated, any seaman or other person, entitled to wages or other
naval emoluments, or any of his personal representatives ; and the taking,

or procuring to be taken, any false oath in order to obtain a probate, or

(g) See the several acts for issuing them,
(r) Stat. 9 Aim. c. 21. 6 Geo. I. c. 4& 11. 12

Geo. I. c. 32.

(s) See the several acts for the lotteries.

(t) Stat. 5 Geo. I. c. 14. 9 Geo. I. c. 5.

(m) Stat. 12 Geo. I. c. 32.

(w) Stat. 6 Geo. I. c. 18.

(x) Stat. 32 Geo. II. c. 14.

(y) Stat. 12 Geo. I. c. 32.

(2) Stat. 8 Geo. I. c. 22. 9 Geo. I. c. 12.

II. c. 22, () 77.
31 Geo,

stitute the offence of uttering, which must be
attended with a guilty knowledge, and what
proofs required to substantiate it, may be de-
duced from the following abstract of decided
cases, which have been selected from among
many others. Where a prisoner, charged with
Httering a forged note to A. B., knowing it to

be forged, gave forged notes to a boy who was
not aware of their being forgeries, and direct-

ed the boy to pay away the note described in

the indictment at A. B.'s, for the purchase of
goods, and the boy did so, and brought back
the goods and the change to the prisoner : it

was held by the twelve judges, an uttering by
the prisoner to A. B. Rex v. Giles, Car. C.
L. 191. So the delivering a box, containing,

among other things, forged stamps to the par-

ty's own servant, thai he might carry them to

an inn to be forwarded by a carrier to a cus-

tomer in the country, is an uttering. And if

the delivery be in one county, and the inn to

which they are carried by the servant in an-

other, the prisoner may be indicted in the for-

mer. The offence of uttering a forged stamp
will be complete, although at the time of ut-

tering, certain parts of the stamp are conceal-
ed; all the parts that are visible being like

those of a genuine stamp. Rex v. CoUicott,

R. and R. C. C. 212. It is not necessary that

a promissory note should be negotiable, in or-

der to be a promissory note within the 2 Geo.
II. c. 25, so as to be the subject of an indict-

ment for forging or uttering it. Rex v. Box,
id. 300. An indictment on 45 Geo. Ill, c. 89,

for uttering forged notes, need not state to

whom they were disposed, it is sufficient to

state that the prisoner disposed of the notes

•with intent to defraud the bank, he knowing
them at the time to be forged, and although

the person to whom they were disposed pur-
chased them, as and for forged notes, and pur-

chased them on his own solicitation, and as
agent for the bank, for the purpose of bringing

the prisoner to punishment. Rex v. Holden, id.

154. Uttering a forged order for the payment
of money under a false representation, is evi-

dence of knowing it to be forged. Id. 169.

To prove the guilty knowledge of an utterer
of a forged bank note, evidence may be given
of the prisoner's having previously uttered

other forged notes, knowing them to be forged.
Rex V. Whiley, 2 Leach, C. C. 983. So upon
an indictment for uttering a forged note, evi-

dence is admissible of the prisoner's having,
at a former period, uttered others of a similar
manufacture ; and that others of similar fabri-

cation had been discovered on the files of th©
bank with the prisoner's handwriting on the
back of them, in order to shev/ the prisoner'is

knowledge of the note mentioned in the in-

dictment being a forgery. Rex v. Ball, R.
and R. C. C. 132. But in order to shew a
guilty knowledge on an indictment for utter-

ing forged bank notes, evidence of another
uttering, sxihsequent to the one charged, is in-

admissible, except the latter uttering was in
some way connected with the principal case,
or it can be shewn that the notes were of the
same manufacture ; for only previous, or con-
temporaneous acts, can shew, quo animo, as

thing is done. Rex v. Taverner, Car. C. L.
195.

So, if a second uttering be made the sub-
ject of distinct indictment, it cannot be given
in evidence to shew a guilty knowledge in a
former uttering. Rex v. Smith, 2 C. and P.
633. The person whose name is forged was
formerly held to be not a competent witness
to prove the forgery. Rex v. Russell, 1 Leach,
C. C. 8, But he has recently been made com-
petent by the 9 G. IV. c. 32, s. 2.

(68) See also the 48 Geo. III. c. 1. 58 Geo.
III. c. 23. s. 38. & R. & R. C. C. 67.

(69) This is now a clergyable felony, 4 Geo,
IV. c.60.3. 11.

(70) See 6 Geo. L c. 4. 29 Geo. III. c. 83.

s. 22.

(7i) See the 52 Geo. III. c. 143. 2 East P.
C. 911. 42 Geo. in. c. 54.

(72) Forging a writing purporting to be an
office copy of a report or certificate of the ac-

countant-general that money has been paid

into the bank, or forging an office copy of a

certificate or receipt of one of the cashiers of

the bank, is within this act. 1 Leach, 61. 2

East P. C. 898.

(73) See also the 33 Geo. III. c. 30. further

providing against forgeries and frauds in the

transfer of stock.
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loiters of administration, in order to receive such payments (74) ; and the

forgoing .or procuring to be forged, and likewise the uttering, or

publishing, as true, of any counterfeited seaman's •will or pow- [•t49]

er (a) (75) : to which may be added, though not strictly reducible

to this head, the counterfeiting of Mediterranean passes, under the hands

of the lords of the admiralty, to protect one from the piratical states of

Barbary(i); the forging or imitating of any stamps to defraud the

public revenue (c) (76) ; and the forging of any marriage-register or

license {d) (77) ; all which arc by distinct acts of parliament made felo-

nies, without benefit of clergy. By statute 13 Geo. III. c. 52. and 59.

forging or counterfeiting any stamp or mark to denote the standard of gold

and silver plate, and certain other ofiences of the like tendency, are pu-

nished with transportation for fourteen years (78). By statute 1 1 Geo. III.

c. 48. certain frauds on the stamp-duties, therein described, principally by

using the same stamps more than once, are made single felony, and liable

to transportation for seven years. And the same punishment is inflicted

by statute 13 Geo. III. c. 38. (79) on such as counterfeit the common seal

9 Geo. III. c. 30.(«) Stat. 31 Geo. II. c. 10.

(6) Stat. 4 Geo. II. c. 1«.

(r) See the several stamp acts.

{d) Stat. 26 Geo. II. c. 33.

(74) Vide also 3 G. III.'c. 16 ; 26 G. III. c.

23 ; 32 G. Ill, c. 33 ; 55 G. III. c. 60 ; 57 G.
III. c. 127 ; 4 G. IV. c. 46 ; and 5 G. IV. c.

107 ; by ^ 5 of which latter statute, the pu-

nishment previously due to these offences is

changed to transportation for life or otherwise.

Personating a seaman who is dead is within

the Act, as where a prisoner applied at the

Greenwich hospital for prize money in the

name of J. B., and J. B. was dead, and sup-

posed to be so at the hospital, though the pri-

soner did not obtain the money, he was con-

victed of the offence. Rex r. Martin, R. and
R. C. C. 324. So where a prisoner personat-

ed one " S. Cuff," who was dead, and whose
prize money had been paid to his mother, it

was held, that it did not vary the prisoner's

guilt, and that he might be convicted on the

54 G. III. c. 93, ^ 89. Rex v. Cramp, id. 327.

To constitute the offence of personating the

name of a seaman under the 57 G. III. c. 127,

6 4, the person entitled, or really supposed to

be so, to prize money, must be personated

;

personating a man who never had any con-

nexion with the ship, is not an offence within

the Act. Rex v. Tannct, id. 351. And by 59
G. III. c. 56, (} 3, persons falsely representing
themselves as the next of kin of any seaman,
&c., or any agent whose authority is revoked,
offering to receiv* wages, pay, prize money, or

other allowance, are guilty of a misdemeanor

;

bv ^ 12 , inserting a false date in any order for

the payment of prize money is made a misde-
meanor ; and ijy

(f 17, persons really entitled

to prize money, &c., using fal.se orders or

certificates to procure the same, are guilty of

a misdemeanor.
(75) Sec also 55 G. III. c. 60, s. 31, and 59 G.

III. c. 56, bjr the 18th s. of which, the fal.se-

ly personating officers, seamen, marines, su-

pernumeraries, &c., entitled to wages, or their

representatives, or forging or uttering any
letter of attorney, order, bill, ticket, or other

certificate, assignment, last will, or other
power whatsoever, in order to obtain any
prize money, &c. ; or uttering any such let-

ter of attorney, order, bill, &c., knowing

the same to be forged, in order to receive

any prize money, &c. ; or taking a false oath

to obtain a probate or letters of adminis-

tration in order to receive prize money, &c.

;

or demanding, or receiving wages, &c., know-
ing the will to be forged, or the probate or

administration to have been obtained by a
false oath with intent to defraud, is made a

capiul felony. By 1 and 2 G. IV. c. 49, s. 3.

procuring persons to sign a false petition un-

der this Act, or procuring others to demand
money due, or supposed to be due, to seamen,
&c., under a certificate from the inspector of

seamen's wills, is punishable with transporta-

tion for seven years ; and, by s. 4, procuring

others to utter any forged letter of attorney,

or other document, to obtain seamen's wages,
&c., or procuring others to demand or receive

such wages, &c., is punisliable with death.

By 7 G. IV. c. 16, s. 38, the personating any
Chelsea pensioner, &c., or forging any docu-
ments, or knowingly uttering such forgeries to

obtain any pension, &c., is punishable with
transportation for life or otherwise. A bill,

drawn on fJie commissioners of the navy for

pay, may be a bill of exchange, and a person
may be indicted for the forgery of it as such,

although it is not in the form prescribed by 35
G. III. c. 91. Rex V. Chisholm, R. and R. C.

C. 297.

(76) By 6 G. IV. c. 106, forging or uttering

the draft.s or other instruments ofthe receiver

general or controller general of the customs, is

a capital felony. Vide also as to stamps, 37
G. III. c. 90 ; 44 G. III. c. 98 ; 48 G. III. c.

119 ; 52 G. III. c. 143 ; 55 G. III. c. 184, and
c. 185 ; and 6 G. IV. c. 119, which makes it a
capital felony to forge or utter forged stamps
to newspapers ; .see, also, 9 G. IV. c. 18,

which makes it a capital felony to forge the

stamps of any cards or dice.

(77) The forgery of documents relating to

marriage regi.^ter* and licences, is punishable

now only with trans^)ortation for life, 4 Geo,

IV. c. 76, 8. 29.

(78) This is now a capital felony.

(79) Revived by 33 Geo. IIL c 17. . 23.
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of the corporation for manufacturing plate-glass (thereby erected) or know*
ingly demand money of the company by virtue of any writing under such
counterfeit seal.

There are also certain other general laws, with regard to forgery ; of

which the first is 2 Geo. II. c. 26. whereby the first offence in forging or

procuring to be forged, acting or assisting therein, or uttering or publishing

as true any forged deed, will, bond, writing obligatory, bill of exchange,
promissory note, indorsement, or assignment thereof, or any acquittance or

receipt for money or goods, with intention to defraud any person (or cor-

poration) (e), is made felony without benefit of clergy. And by statute

7 Geo. II. c. 22. and 18 Geo. III. c. 18. it is equally penal to forge or

cause to be forged, or utter as true, a counterfeit acceptance of a bill of

exchange, or the number or principal sum of any accountable

[*250] receipt for any note, bill, or any *other security for money ; or

any warrant or order for the payment of money, or delivery of

goods (80). So that, I believe, through the number of these general and

special provisions, there is now hardly a case possible to be conceived^

wherein forgery, that tends to defraud, whether in the name of a real or

fictitious person (/), is not made a capital crime (81).

These are the principal infringements of the rights of property : which
were the last species of offences against individuals or private subjects^

which the method of distribution has led us to consider^ We have before

examined the nature of all offences against the public, or commonwealth

:

(c) Stat. 31 Geo. II. c. 22, ^ 78. (/) Fost.116, &c.

(80) See 45 G. IIL c. 89 ; 49 G. III. c. 35
;

and 8 G. IV. c. 8, respecting widows' pensions,
aremittance bills, the forging of which, or pro-
curing others to forge them, is made a felony
punishable with transportation.

(81) It has frequently been determined, that
drawing, indorsing, or accepting a bill of ex-
change in a fictitious narae is a forgery. Bol-

land's case, &c., Leach, 78, 159, 192 ; 1 Hen.
Black. 588; Fost. 116. It is also forgery to

fabricate a will by counterfeiting the name of a
pretended testator, who is still living. Cogan's
case, ibid. 355.

If a person puts his own name to an instru-

ment, representing himself to be a different

Eerson of that name with an intent to defraud,

e is guilty of forgery. 4 T. R. 28.

But where a bill of exchange is indorsed by
a person in his own name, and another repre-

sents himself to be that person, he is not guil-

ty of forgery, but it is a misdemeanor. Hevey's
case. Leach, 268.

' A bill or note may be produced in evidence
against a prisoner prosecuted for the forgery

of it ; and he may be convicted upon the

usual evidence of the forgery, though it has
never been stamped pursuant to the Stamp
Acts. Hawkeswood^s and Reculist''s cases.

Leach, 292, and 811. For the forgery in such
a case is committed with an intent to defraud

;

and the legislature meant only to prevent their

being given in evidence, when they were pro-
ceeded upon to recover the value of the money
thereby secured. But Lord Kenyon has de-
clared that he did not approve of the decision
of the majority of the judges in these cases.
Peake, 168. It has bepn declared that the for-

gery of a bill of exchange in a form which ren^
dered it void under the 17 Geo. Ill, c. 30, (see
2 book, 467,) was not a capital offence, because
if real, it was not valid or negotiable. Mof-
fafs case. Leach, 483. .

Every indictment for forgery must set out
the forged instrument in words and figures.

Masoji's case, 1 East, 182.

But it is sufficient to set forth the receipt at

the bottom of an account, without setting out
the account itself. Testick's case, ibid. 181.

The word purport, in an indictment for forgery^

signifies the substance of an instrument, as it

appears on the face of it ; tenor means an exact
copy of it. Ibid. 180. Leach,153.
The most effectual statute foi the preven-

tion of the forgery of bank notes, is the 41
Geo. III. c. 41. which enacts, that if any one
shall knowingly have in his possession, or in

his house, any forged bank notes, knowing the

same to be forged, without lawful excuse, the
proof whereof shall lie upon the person ac-
cused, he shall be guilty of felony, and shall

be transported for fourteen years.

And if any person shall make any plate or
instrument for forging bank notes, or any part

of a bank note, or shall knowingly have them
in his possession without authorif}'^ in writing

from the governor and company of the bank of

England, he shall be guilty of felony, and shall

be transported for seven years.

But before this statute this must have been
an indictable offence as a misdemeanor. See
ante, 99, note (7).

By the 45 Geo. III. c. 89, the statutes for

the punishment of forgery are extended to

every part of Great Britain.
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against the king or supreme magistrate, the fatlior and protector of that

community ; against the universal law of all civilizeil nations, together with
some of the more atrocious offences, of publicly pernicious conncquence,
against God and his holy religion. And these several heads comprehend
the whole circle of crimes and misdemesnors, with the punishment an-
nexed to each, that are cognizable by the laws of England (82), (83).

(82) See a complete collection of the Acta
of Parliament relating to the crime of forgery,

(too numerous eten to abstract here,) in

CoUyer's Crim. Sta. 142, et seq., with the

notes thereon.

(83) In New-York, the Revised Statutes

contam the following provisions as to forgery.

Falsely altering or counterfeiting the in-

spection bill or receipt for duties of an inspec-

tor of salt, with intent to defraud the stare ; or

falsely alterinj:^ 6r counterfeiting his brand, or

aiding in such crime, is felony, punishable by
imprisonment in the state-prison for not liess

than 3 nor more than 6 years. (1 R. S. 271, ^
115.) Forging the name of a manufacturer
on any barrel or cask of salt, subjects the of-

fender to a fine of 25 dollars, and damages to

the party aggrieved. (Id. 273, () 128.) Alter-

ing or counterfeiting brands on a flour barrel,

causes a forfeiture of 100 dollars for every
cask so branded : (Id. 539, (} 21.) : branding
casks of beef or pork without authority, is pu-
nishable by a fine of 15 dollars per cask :

any public oflice authorised by Uw, or any
court of record, or of any co: nrpo-
rated by this state, or the ii, any
such seal. 2. The altering, - cor-
rupting, or falsifying with intent to defraud,
any record that is evidence, or any record of
any jutlgment or enrolment of a decree, or the
return of any officer, court, &c. to any process
of any court. 3. The falsely making, forging,
or altering any entry in any book of records,
or any instrument purporting to be any record
or return specified in the last section. 4.

Wilfully and falsely certifying, by an officer

authorised to take the proof or acknowledg-
ment of any instrument that may be recorded,
that the same has been acknowledged or prov-
ed. 6. Counterfeiting any gold or silver coins
current by custom or usage within this state.

(2 R. S. 671. ^ 24, Ate.) 6. Making or en-
graving, or causing to be made or engraved,
any plate in the form of any evidence of debt,
&c. issued by any bank incorporated by any
state of this, or any other country, without the

(Id. 546,
(f

57.) : counterfeiting the brand of authority of such bank. 7. Having any suck
an inspector of pot and pearl ashes, is punish-
able by a fine of 500 dollars. (Id. 549, () 78.)

Counterfeiting the brand of an in.spector of
fish oil, is punishable by a fine of 25 dollars.

(Id. 555,
(J

108.) Forging, altering, or counter-

feiting any marks, or numbers, or weigh-note
of an inspector of tobacco, is a mi*.demeanor.
(Id. 569, ^ 181.) Counterfeiting or fraudu-
lently altering or defacing the brands or other
marks of any inspector, is also punishable by
fine not exceeding 2000 dollars, and impri.son-

ment not exreeding 3 years. Counterfeiting
or fraudulently altering or defacing the marks
put by the owner on a hogshead, barrel, or half-

barrel, of tlour, meal, beef, pork, pot or pearl

ashes, fish, fish oil, liver oil, or distilled spirits,

is punishable by fine not exceeding 500 dollars,

or imprisonment not exceeding one year. (Id.

572, () 193, 194.) Falsely making, altering,

forging, or counterfeiting, any lottery ticket,

or aiding therein, or uttering the same with in-

tent to defraud, subjects the offender to impri-
sonment. (Id. 671, () 53.) Forging, Ace. anwy ill

of real or personal property, or any instrument
purporting to affect real estate, or any certifi-

cate of acknowledgment or proof of any in-

strsmcnt which may be recorded ; or any cer-

tificate purporting to be issued by the slate for

the payment of money, or to acknowledge the
receipt of property ; or any certificate of any
interest in a public stock created by any law
of the state, or any other evidence of any lia-

bility of the state, purporting to be msncd by a
public officer ; or any indorsement or other in-

strument purporting to tran.sfer the right of
any holder of such certificate, with intent to

defraud, is forgery in the first degree. (2 R.
S. 670,^22,23.)
Forgery in the second degree, is the forging,

^c. of the great or priry seal, or ihe seal of

plate, or impression from it, without the au-
thority of such bank, with the intent of
having any impression made and passed off, or
of having the impression filled up to be passed
off. 8. Making, or causing to be made, or
having, any plate upon which are engraved
any figures or words, which may be used to

falsely alter any evidence of debt issued by
such bank, with intent so to use the same. (2
R. S. 672, () 30.) 9. Selling, &c. or offerine

or receiving, for any consideration, any forged
evidence of debt, knowingly, and with intent
to have the same passed. (Id. 32.) 10. Hav-
ing any forged evidence of debt of any such
bank as above specified, with intent to utter
the same and to defraud. (Id. 36.)

Forgery in the third degree is,

I. Counterfeiting the ]^old and silver coin of
a foreign government, with intent to export it

and defraud the foreign government or its sub-
jects. (Id.

<J
29.)

II. Forging, &c. with intent to defraud, and
so that any one may Ije injured in his person or
property : 1st. A^ny instrument purporting to l>«

any process, or any certificate, order, or allow-
ance of any competent court or officer ; or to

be any pleading or proceeding filed or entered
in any court : or to fie any license or authority
authorised by any statute. 2. Any instrument
purporting to be the act of another, by which
any pecuniary demand or rights of property
may be affected, and for which a punishment
is not before provided.

III. Making a false entry, or falsely alter-

ing an entry, with intent to defraud, in any
book of accounts kept in the office o( the

comptroller, or of the treasurer or surveyor
general of the state, or of any county treasur-

er, by which any demand, right, or claim may
be affected ; or Ia any book of accounts kept
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CHAPTER XVIII.

OF THE MEANS OF PREVENTING OFFENCES.

We are now arrived at the fifth general branch, or head, under which I

proposed to consider the subject of this book of our commentaries ; viz. the

means of preventing the commission of crimes and misdemesnors. And
really it is an honour, and almost a singular one, to our ElQglish laws, that

they furnish a title of this sort ; since preventive justice is, upon every prin-

ciple of reason, of humanity, and of sound policy, preferable in all respects

to punishing iiistice (a) ; the execution of which, though necessary, and in

its consequences a species of mercy to the commonwealth, is always at-

tended with many harsh and disagreeable circumstances.

This preventive justice consists in obliging those persons, whom there is

a probable ground to suspect of future misbehaviour, to stipulate with and
to give full assurance to the public, that such offence as is apprehended
shall not happen ; by finding pledges or securities for keeping the peace,

or for their good behaviour. This requisition of sureties has been several

times mentioned before, as part of the penalty inflicted upon such as have
been guilty of certain gross misdemesnors : but there also it must be un-

derstood rather as a caution against a repetition of the offence, than any
immediate pain or punishment. And indeed, if we consider all

[*252] human *punishmcnts in a large and extended view, we shall find

them all rather calculated to prevent future crimes, than to expiate

the past : since, as was observed in a former chapter (b), all punishments
inflicted by temporal laws may be classed under three heads ; such as

tend to the amendment of the offender himself, or to deprive him of any
power to do future mischief, or to deter others by his example ; all of which
conduce to one and the same end, of preventing future crimes, whether that

(a) Beccar. ch. 41. (6) See page 11.

by any monied corporation within the state, passing it as the act of another of the same
or kept by such corporation or its officers, name, with intent to create, discharge, affect,

and delivered, or intended to be delivered, to &c. any right or property, is the same offence

any one dealing with such corporation, and as forging the name of a person of a different

by which any pecuniary claim may be affect- name. (Id. ^ 41.)

ed. (Id. 34, 35.) Forgery may also be committed by the total

Forgery in the /o«r^A degree, is : 1, Hav- erasure or obliteration of an instrument, or by
ing any forged or counterfeited instrument, putting together parts of several genuine in-

the forgery of which is above (i. e. in 2 struments so as to produce one. And it may
R. S. 670, &c.) declared to be punishable, be committed though all the instrument but the

(except those enumerated in the 36th sec- signature be printed, or by falsely making any
tion,) or having any counterfeit of any gold evidence of debt purporting to be issued by
or silver coin current in this state, know- any corporation having authority for that pur-

ing the forgery or counterfeiting, and intend- pose, and affixing a pretended signature of
ing to defraud any one and pass the same, any person as an agent or officer of such cor-

(Id. <5 37, 38.) The uttering as true a forg- poration, though such person was not such
ed instrument or counterfeit coin, the forgery officer, or was not in existence.
or counterfeiting of which is above (2 R. S. Forgery in the first degree, is punished by
270, &CC.) made an offence, is punishable as imprisonment in the state-prison for not less

such forgery is, unless, 2. The utterer re- than 10 years : in the setond degree, for not
ceived the instrument or coin in good faith, less than 5 nor more than 10 : in the third de-

and for a valuable consideration without cir- gree, for not more than 5 : in \he,fourth degree,

cumstances of suspicion, and than it is forge- by like imprisonment for not more than 2 years,

ry in the fourth degree. (Id. 6 39, 40.) Mak- or by imprisonment in a county jail for not
ing an instrument in one's own name, and more than 1 year. (2 R. S. 675, ^ 42,)
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can be oflcctcd by amendment, disability, or example. But the caution,

which we speak of at present, is such as is intended merely for prevention,
without any crime actually committed by the party, but arising only from
a probable suspicion, that some crime is intended or likely to happen : and
consequently it is not meant as any degree of pimishment, unless perhaps
for a man's imprudence in giving just ground of apprehension.
By the Saxon constitution these sureties were always at hand, by means

of king Alfred's wise institution of decennaries or frankpledges ; wherein,
as has more than once been observed (c), the whole neighbourhood or tith-

ing of freemen were mutually pledges for each other's good behaviour.
But this great and general security being now fallen into disuse and neg-
lected, there hath succeeded to it the method of making suspected persons
find particular and special securities for their future conduct : of which we
find mention in the laws of king Edward the Confessor {d) ;

" tradat

Jidejussorcs de pace ct legalitatc, tucnday Let us therefore consider, first,

what this security is ; next, who may take or demand it ; and lastly, how
it may be discharged.

I. This security consists in being bound, with one or more securities, in

a recognizance or obligation to the king, entered on record, and taken in

some court or by some judicial officer ; whereby the parties acknowledge
themselves to be indebted to the crown in the sum required (foF in-

stance lOOA), with condition to be void and of none effect, if the *par- [*253]
ty shall appear in court on such a day, and in the mean time shall

keep the peace (1) ; either generally, towards the king and all his Me^o
people ; or particularly also, with regard to the person who craves the

security. Or, if it be for the good behaviour, then on condition that he shall

demean and behave himself well (or be of good behaviour), either gene-
rally or specially, for the time therein limited, as for one or more years, or for

life. This recognizance, if taken by a justice of the peace, must be certified

to the next sessions (2), in pursuance of the statute 3 Hen. VIL c. 1, and
if the condition of such recognizance be broken, by any breach of the

peace in the one case, or any misbehaviour in the other, the recognizance

becomes forfeited or absolute ; and being estreated or extracted (taken out

from among the other records) and sent up to the exchequer, the party and
his sureties, having now become the king's absolute debtors, are sued for

the several sums in which they are respectively bound.

2. Any justices of the peace, by virtue of their commission, or those who
are ex officio conservators of the peace, as was mentioned in a former
volume (e) (3), may demand such security according to their own discre-

tion ; or it may be granted at the request of any subject, upon due cause
shewn, provided such demandant be under the king's protection ; for which
reason it has been formerly doubted, whether Jews, pagans, or persons con-

victed of a praemunire were entitled thereto (/). Or, if the justice is

(c) Sco Book I. page 114. (e) See Book I. page 350.

id) Cap. 18. (/) 1 Hawk. P. C. 126.

(1) It ia now settled that a justice of the of the peace mn.st bo exhibited. 5 Bum J. 21
peace ia authorized to require surety to keep ed. 30-1. I T. R. 696.

the peace for a limited time, as two years, ac- (2) But by 1 and 2 Ph. & M. c. 13. in cascu

cot ding to his discretion, and that ho need not of felony, the recognizances are to be certified

bind the party over to the next sessions only, to the general gaol deliver)*.

2 B. 6c A. 278; but if a recognizance to ap- (3) A secretary of state or privy-counsellor

pear at the sessions lio taken, and an order of cannot bind to keep the {>eace or good beha-

court for findijig sureties applied for. :i'^'!'^l"< \\<^^^r, \\ «>t Tri. 317.
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averse to act, it may be granted by a mandatory writ, called a supplicavttf

issuing out of the court of king's bench or chancery ; which will compel
the justice to act, as a ministerial and not as a judicial officer : and he
must make a return to such writ, specifying his compliance, under his hand
and seal (g). But this writ is seldom used : for, when application is made
to the superior courts, they usually take the recognizances there, under the

directions ofthe statute 21 Jac. I. c. 8. And indeed a peer or peeress

[*254] cannot be bound over in any other place than the courts of *king's

bench or chancery (4) : though a justice of the peace has a power
to require sureties of any other person, being compos mentis and under the

degree of nobility, whether he be a fellow-justice or other magistrate, or

whether he be merely a private man (h). Wives may demand it against

their husbands; or husbands, if necessary, against their wives (i). But
feme coverts, and infants under age, ought to find security by their friends

only, and not to be boimd themselves : for they are incapable of engaging
themselves to answer any debt; which, as we observed, is the nature of

these recognizances or acknowledgments.
3. A recognizance may be discharged, either by the demise of the king,

to whom the recognizance is made ; or by the death of the principal party

bound thereby, if not before forfeited ; or by order of the court to which
such recogftizance is certified by the justices (as the quarter sessions,

assises, or king's bench), if they see sufficient cause ; or in case he at

whose request it was granted, if granted upon a private account, will

release it, or does not make his appearance to pray that it may be con-

tinued (k).

Thus far what has been said is applicable to both species of recogni-

zances, for the peace, and for the good behaviour : de pace, et legalitate, tuenda^

as expressed in the laws of king Edward. But as these two species of
securities are in some respects different, especially as to the cause of grant-

ing, or the means of forfeiting them, I shall now consider them separate-

ly : and first, shall shew for what cause such a recognizance, with sureties

for the peace, is grantable ; and then, how it may be forfeited.

1. Any justice (5) of the peace may, ex officio, bind all those to keep the

peace, who in his presence make any affray ; or threaten to kill or beat

another ; or contend together with hot and angry words ; or go
[*255] about with unusual weapons *or attendance, to the terror of the

people ; and all such as he knows to be common barretors ; and
such as are brought before him by the constable for a breach of peace in

his presence ; and all such persons, as, having been before bound to the

peace, have broken it and forfeited their recognizances (/). Also, wherever
any private man hath just cause to fear that another will burn his house,

or do him a corporal injury, by killing, imprisoning, or beating him ; or that

he will procure others so to do ; he may demand surety of the peace
against such person : and every justice of the peace is bound to grant it,

if he who demands it will make oath, that he is actually under fear of

death or bodily harm ; and will shew that he has just cause to be so, by
reason of the other's menaces, attempts, or having lain in wait for him ; and

(5^) F. N.B. 80. 2P. Wms.203. (ft) 1 Hawk. P. C. 129.
(h) 1 Hawk. P. C. 127. (Z) Ibid. 126.
(t) Stra. 1207.

(4) A peeress may demand surety of the 74. 1 Burr. 631,703. 1 T. R. 696.
peace against her husband. Fost. 359. 2 (5) See note 29. p. 350, book 1, as to law of
Stra. 1302. 13 East, 171. N. Cas, T. Hard. New-York, and 2 R. S. 704.
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xvin also farther awoar, that he does not requiro such surety out of mahccj

f)r for nierr vexation (m) (G). This is caUed swr.aring the peace against

another : and, if the party does not find such sureties, us the justice in his

discretion shall require, he may immediately he committed till he does (n).

2. Such recognizance for keeping the peace, when given, may be forfeit-

ed by any actual violence, or even an assault, or menace, to the person of

him who demanded it, if it be a special recognizance ; or, if the recognizance

be general, by any unlawful action whatsoever, that either is or tends

to a breach of the peace ; or more particularly, by any one of the many spe-

cies of ofletices which were mentioned as crimes against the public peace
iu the eleventh chapter of this book : or, by any private violence committed
against any of his majesty's subjects. But a bare trespass upon the lands

or goods ofanother, which is a ground for a civil action, unless accompanied
with a wilful breach of the peace, is no forfeiture of the recognizance (o).

Neither are mere reproachful words, as calling a man a knave or liar, any
breach of the peace, so as to forfeit one*s recognizance (being

•looked upon to be merely the effect of unmeaning heat and pas- [*256]
sion), unless they amount to a challenge to fight {p).

The other species of recognizance, with sureties, is for the good abear-*

ance or good behaviour. This includes security for the peace, and some-
what more ; we will therefore examine it in the same manner as the other.

1 First, then, the justices are empowered by the statute 34 Edw. III. c.

1 . to bind over to the good behaviour towards the king and his people, all

them tliat be not of goodfame, wherever they be found ; to the intent that

the people be not troubled nor endamaged, nor the peace diminished, nor
merchants and others, passing by the highways of the realm, be disturbed

nor put in the peril which may happen by such offenders (7). Under the

general words of this expression, that be not ofgoodfame, itisholden thata

man may be bound to his good behaviour for causes of scandal, contra bo^

nos more&y as well as contra paccm : as, for haunting bawdy-houses with
women of bad fame ; or for keeping such women in his own house ; or for

w^ords tending to scandalize the government, or in abuse of the officers of
justice, especially in the execution of their ofl^ce. ThjLis also a justice

may bind over all night-walkers ; eaves-droppers ; such as keep suspicious
company, or are reported to be pilferers or robbers ; such as sleep in the
day, and wake in the night ; common dnmkards ; whoremasters ; the
putative fathers of bastards ; cheats ; idle vagabonds ; and other persons
whose misbehaviour may reasonably bring them within the general words
of the statutes, as persons not of good fame : an expression, it must be
owned, of so great a latitude, as leaves much to be determined by the dis-

cretion of the magistrate himself. But if he commits a man for want of

(m) 1 Hawk. P. C. 127. (o) tUtl. l3l.

(n) Und. WL ; ' {p) Ibid. 130.

(6) The siiiety of the pcdce^will not be taken immrdiately. 2 Slia. 1202. 13 East,
granted but where there is a fear of some pre- 171, n. If the articles manifestly appear to
Ront or futnrp danger, and not merely for a contain perjnry, the coiirt will refuse the ap-

- iss, or for any breach of the nlication, and even commit the exhibitant. 2
Dalt. c. 11. Bnrr. 806. 3 Burr. 1922. The articles will

I fntille a i>arty to have sure- not be received if the parties live at adi.stance
ties of llie peace must be verified by the oath in the county, unless they have previously

of the exhilutant. 1 Slra. 527. 12 Mod. 243. made application to a justice in the neigh-
The truth of the n"-- • 'irroin cannot be iKjorhood, 2 Burr. 780 ; unless the defendant
controverted by t; ', and if no ob- be very old, &c. 2 Stra. 835. 2 Burr. 1039»
jections arise to ^ exhibited, the 1 Bla. Rep. 233. S. C.
court or justice will order securities to b« (7) See uote(l), ante, 253.

Vol. II. 76
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sureties, he must express the cause thereof with convenient certainty ; and
take care that such cause be a good one (q).

[*257] *2. A recognizance for the good behaviour may be forfeited by
all the same means, as one for the security of the peace may be

;

and also by some others. As, by going armed with unusual attendance,
to the terror of the people ; by speaking words tending to sedition ; or by
committing any of those acts of misbehaviour, which the recognizance
was intended to prevent. But not by barely giving fresh cause of suspicion
of that which perhaps may never actually happen (r) : for, though it is

just to compel suspected persons to give security to the public against mis-
behaviour that is apprehended

;
yet it would be hard, upon such suspicion,

without the proof of any actual crime, to punish them by a forfeiture of
their recognizance (8).

CHAPTER XIX.

OF COURTS OF A CRIMINAL JURISDICTION (I).

The sixth, and last, object of our inquiries will be the method of inflict'

ing those punishments^ which the law has annexed to particular offences ;

and which I have constantly subjoined to the description of the crime itself.

In the discussion of which I shall pursue much the same general method
that I followed in the preceding book, with regard to the redress of civil in-

juries : by, first, pointing out the several courts of criminal jurisdiction,

wherein offenders may be prosecuted to punishment ; and by, secondly,

deducing down, in their natural order, and explaining, the sewextA proceed-

ings therein.

First, then, in reckoning up the several courts of criminal jurisdiction, I

shall, as in the former case, begin with an account of such as are of a
public and general jurisdiction throughout the whole realm ; and, after-

wards, proceed to such as are only of ^private and ^pecm/ jurisdiction, and
confined to some particular parts of the kingdom.

I. In our inquiries into the criminal courts of public and general 'ymi^-

diction, I must in one respect pursue a different order from that in which

I considered the civil tribunals. For there, as the several courts had a

gradual subordination to each other, the superior correcting and reform-

(g) 1 Hawk. P. C. 1S2. (?) Ibid. 133.

(8) See 7 Geo. IV. c. 64, () 31, and 3 Geo. is also a court of general sessions in each-

IV. c. 46. 6 37 ; also 1 R. S. 632. county, which has cognizance of all offences

(1) In New-York, the lowest criminal court not punishable with death or imprisonment in

is the special sessions, which consists of three the state-prison for life, and of other matters,

justices of the peace, or a judge of the coun- (See 2 R. S. 208, (^ 4.) In each county twice

ty and two justices ; and has cognizance of every year the court of oyer and terminer

all cases of petit larceny charged as a first sits, and has cognizance of the greatest of-

offence, and of other smaller offences. (See 2 fences. (2 R. S. 201, ^ 4, and 205, 6 29.) Bills

R. S. 711, i) 1.) The trial is by jury. In the of exceptions may be taken to the decisions of

city of New-York, the court consists of any these courts and carried to the supreme court,

three of tke judges of the common pleas, of (Id. 736, () 21, &c.) Writs of error also lie

whom the first judge, the mayor, or recorder on their judgments, (Id. 740, i) 14,) but pro-

must be one ; and there is no jury : but the ceedings are not stayed of course. (Id. 736,

accused may, when sentence is pronounced, ij 23 : 740, <^ 16, &c.)

appeal, and then the sentence is void. There
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ing the errors of the inferior, I thought it best to begin with the lowest,

and 80 ascend gradually to the courts of appeal, or those of

•the inost extensive powers. But as it is contrary to the genius [•259]

and spirit of the law of England, to suffer any man to be tried

twice for the same oflence in a criminal way, especially if acquitted upon
the lirst trial ; therefore these criminal courts may be said to be all indepen-

dent of each other ; at least so far, as that the sentence of the lowest of

them can never be controlled or reversed by the highest jurisdiction in the

kingdom, unless for error in matter of law, apparent upon the face of the

record ; though sometimes causes may be removed from one to the other

before trial. And therefore as, in these courts of criminal cognizance, there

is not the same chain and dependence as in the others, I shall rank thend

according to their dignity, and begin with the highest of all ; viz.

1 . The high court of parliament ; which is the supreme court in the

kingdom, not only for the making, but also for the execution of laws ; by
the trial of great and enormous offenders, whether lords or commoners,
in the method of parliamentary impeachment (2). As for acts of parlia-

ment to. attaint particular persons of treason or felony, or to inflict pains and

penalties, beyond or contrary to the common law, to serve a special pur-

pose, I speak not of them ; being to all intents and purposes new laws,

made pro re nata, and by no means an execution of such as are already in

being. But an impeachment before the lords by the commons of Great

Britain, in parliament, is a prosecution of the already known and establish-

ed law, and has been frequently put in practice ; being a presentment to

the most high and supreme court of criminal jurisdiction by the most so-

lemn grand inquest of the whole Idngdom (a). A commoner cannot how-
ever be impeached before the lords for any capital offence, but only

for high misdemesnors {b) : a peer may be impeached for any *crime [*260]

(3), (4). And they usually (in case of an impeachment of a peer

.(a) IHal. p. C. *150.
(b) When, in 4 Edw. III., the king demanded

the earls, barons,. and peers, to ^ive judgment
against Simon de Hereford, who had been a noto-
rious accomplice in the treasons of Roger earl of
Mortiin-- "

' ' " '
I pujliament,

*nd s said Simon
was 1. y were not
bound I" juwuu luiii a> it i)it'i ni tut; lajid. And
when afterwards, in the same paxllaraent, they
were prevailed upon, in respect of the notoriety
and heinousness of iiis crimes, to receive the
charge, and to give judgment against him, the
following protest and proviso was entered in the
Parliament-roll :—"And it is assented and accord-
ed by our lord the king, and all the great men,

in full parliament, that albeit the peers, as judges
of the parliament, have taken upon them, m the
presence of our lord the king, to make and render
the said judgment, yet the peers who now are, or
shall be iii tune to come, he not l)ound or chao^o
ed to render judgment "' " peers;
nor that the peers of tti to do
tills, but thereof ought > i and
acquitted; ami that the amn said ji;

rendered be not drawn to example or i

jn time to come, whereby the said i l

charged hereafter to judge otliers than imir pi-irs,

contrary to the laws of the land, if the like case
happen, which God forMd." (Rot. Pari. 4 Ed. III.

f». 2 & 6. 2 Brad. Hist. 190. Selden, judic. in
pari. ch. 1.)

(2) The house of representatives of the U.
S. has the solepowerof impeachment, (Const.
Art. 1, sect. 2, () 5,) the senate the sole power
of trying impeachments, and two thirds of the
memfvrs must concur. (Id. sect. 3, ^ 6.) The
like p V -York, as to the
inip< ors of the state.
(Con^ rt. 1,2.) A judg-
ment on iinijtiu:iiiuenl m eitlior case docs not
extend further than to removal and disqualifica-
tion froraoff^-'-^- • ' •• 'his docs not preventaa
indictment ' crime.

(3) For 11. ,r.s, as libels, riots, &c,
peers are to he tried, like commoners, by a
jury, for, " at the common law, in these fonr
ca»es only, a peer shall be tried by his peers,

viz. in treason, felony, misprision of treason,

and misprision of felony ; and the statute law
which gives such trial, hath reference unto
these, or to other offences made treason or
felony { his trial by his peers shall be as be-
fore ; and to this effect are all these statutes,

viz. 32 H. Vlfl. c. 4, Rastall 404, pi. 10; 33
H. VIII. c. 12, Rastall 415 ; 35 H. VlII. c. 2,

Rastall 416 ; and in all these express mention
is made of trial by peers. Bnt m this rase of
a praimunire, the samc'ljoii; ' i-flTcct

but a contempt, no trial sha: this

of a peer by his peers," P( i

<
'. J.,

assented to by the whole court, iii Rex v.

Lord Vaux, 1 Bulstr. 197.

(4) But according to the last resolation of
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for treason) address the crown to appoint a lord high steward for the gi'eat-

er dignity and regularity of their proceedings ; which high steward was
formerly elected by the peers themselves, though he was generally com-
missioned by the king (c) ; but it hath of late years been strenuously main-'
tained {d), that the appointment of a high steward in such cases is not
indispensably necessary, but that the house may proceed without one.
The articles of impeachment are a kind of bills of indictment, found by
the house of commons, and afterwards tried by the lords ; who are in

cases of misdemesnors considered not only as their own peers, but as the
peers of the whole nation. This is a custom derived to us from the consti-

tution of the ancient Germans ; who in their great councils sometimes tried

capital accusations relating to the public :
" licet apud consilium accusare

quoque, et discrimen capitis intendere (e)." And it has a peculiar propriety in

the English constitution; which has much improved upon the ancient

model imported hither from the continent. For, though in general the

union of the legislative and judicial powers ought to be more carefully

avoided {f), yet it may happen that a subject, intrusted with the adminis-

tration of public affairs, may infringe the rights of the people, and
[*261] be guilty of such crimes, as the ordinary magistrate either *dares

not or cannot punish. Of these the representatives of the people,

or house of commons, cannot propeYly judge ; because their constituents

are the parties injured, and can therefore only impeach. But before what
court shall this impeachment be tried ? Not before the ordinary tribunals,

which would naturally be swayed by the authority of so powerful an accu-

ser. Reason therefore will suggest, that this branch of the legislature, which
represents the people, must bring its charge before the other branch, which
consists of the nobility, who have neither the same interests nor the same
passions as popular assemblies (g). This is a vast superiority, which the

constitution of this island enjoys, over those of the Grecian or Roman re-

publics ; where the people were at the same time both judges and accusers.

It is proper that the nobility should judge, to insure justice to the accused
;

as it is proper that the people should accuse, to insure justice to the com-
monwealth. And therefore, among other extraordinary circumstances at-

tending the authority of this court, there is one of a very singular nature,

(c) 1 Hal. P. C. 350. (e) Tacit, dcnior. Germ. 12.

(d) Lords' Journ. 12 May, 1679. Com. Joum. 15 (/) See Book II. pag. 269.

May, 1679. Fost. 142, <^c. (g) Montesq. Sp. L. xi. 6.

the house of lords, a commoner may be im- ing published a proclamafcion of James th<?

peached for a capital offence.—On the 26th of Second. On the 2d: of July a long report of

March, 1680, Edward Fitzharris, a commoner, precedents was produced, and a question was

•was impeached by the commons of high trea- put to the judges whether the record 4 Edw.
son. Upon which the attorney-general acr III. No. 6, was a statute. They answered, as

quainted the peers that he had an order from it appeared to them by the copy, they believed

the king to prosecute Fitzharris by ijidict- it to be a statute ; but if they saw the roll it-

jnent, and a question thereupon was put whe- self, they could be more positive. It was then

ther he should be itroceeded against according moved to ask the judges, but the motion was

to the course of the common law or by way negatived, whether by this record the lords

of impeachment, and it was resolved against were barred from trying a conmioner for a ca-

Sroceeding in the impeachment. 1.3 Lords' pital crime upon an impeachment of the com-^

ourn. p. 755, Fitzharris was afterwards pro- mons. And they immediately resolved to pro-

secuted by indictment, and he pleaded in ceed in this impeachment, notwithstanding

abatement that there was an impeachment the parties were commoners and charged with

pending against him fo^• the same offence ; but high treason. 14 Lords' Journ. p. 260. But

this plea was over-ruled, and he was convict- the impeachment was not prosecuted with ef-

ed and executed. But on the 26th of June, feet, on account of an intervening dissolution

J689, sir Adam Blair and four other common- of parliament,

^rs were impeached for high treason, in hav-
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wlmh was insisted on hy the houso of commou.~> .» .i.< »....^, ui lu. * ..ilof

Danby in the roign of Charles II. (A) ; and it is now enacted by statute 12

& 13 W. III. c. 2. that no pardon under the great seal shall bo pleadable

to an impeachment by the connnons of Great Britain in parliament (i) (5).

2. The court of the lordhiirh stricard of Great Britain (A) is a court insti-

tuted for the trial of peers, indicted for treason or felony, or for misprision

of either (/). The office of this groat magistrate is very ancient ; and was
formerly hereditary, or at least held for life, or dum bene sc gesserit : but

now it is usually, and hath been for many centuries past (m), granted pro
hac vice only ; and it hath been the constant practice (and therefore

seems now to have become necessary) to grant *it to a lord of [•262]
parliament, else he is incapable to try such delinquent peer (;?).

When such an indictment is therefore found by a grand jury of freeholders

in the king's bench, or at the assises before the justices of oyer and termi-

ner^ it is to be removed by a writ of certiorari into the court of the lord

high steward, which only has power to determine it. A peer may plead a

pardon before the court of king's Ijench, and the judges have power to

allow it ; in order to prevent the trouble of appointing an high steward,

merely for the purpose of receiving such plea. But he may not plead, in

that inferior court, any other plea ; as guilty, or not guilty, of the indict-

ment ; but only in this court : because, in consequence of such plea, it is

possible that judgment of death might be awarded against him. The
king therefore, in case a peer, be indicted for treason, felony, or misprision,

creates a lord high steward pro hac vice by commission under the great

seal ; which recites the indictment so found, and gives his grace power to

receive and try it, secundum legem et consuctudinem Angliac. Then, when
the indictment is regularly removed, by writ of certiorari, commanding the

inferior court to certify it up to him, the lord high steward directs a precept
to a Serjeant at arms, to summon the lords to attend and try the indicted

peer. This precept was formerly issued to summon only eighteen or

twenty, selected from the body of the peers : then the number came to be
indefinite ; and the custom was for the lord high steward to summon as

many as he thought proper (but of late years not less than twenty-
three) (o), and that those lords only should sit upon the trial (6) : which
threw a monstrous weight of power into the hands of the crown, and this

its great officer, of selecting only such peers as the then predominant party
should most approve of. And accordingly, when the earl of

Clarendon fell into disgrace with Charles II., *there was a design [•263]
formed to prorogue the parliament, in order to try him by a select

number of peers ; it being doubted whether the whole house could be in-

(*) Com. Jotim. 5 May, 1679. frra un grand et sage seigneiir d'estre U grand se-
ll) See ch. 31. neschal d?Angleterre : qui—doit fairs un precept—
(i) 4 liiMt. :>s. 2 Hawk. P. C. 5. 421. 2 Jon. 54. pur faire venir xx seigneurs, ou xviii, ^e. (Yearh.
(0 1 1.1 /fm. VIII. 11.) SccStaundf.P. C. 152. 3 Inst.
(m) ' -t. 4«. 28. 4 Inst. 59. 2 Hawk. P. C. 5. Bw. 234.
(n) 'J ^neur de parlement 5«rr0arrnn (o) Kelynge, 56.

de treoion ou Julony, le rdy par set Uttres patent*

(5) ^' of the U. S. can (6) The decision is by a majority, but a ma-
V^rdo .ses of impeach- jority cannot convict, unle3.s it consists of
nients j^ i,)and ihe go- twelve or more. Sec ante, book 3. p. 376.
vemor of New-Vork, nit except treason and note.
cases of impeachment. (Const. Art. 3, sect. 5.) A peer cannot have the benefit of a chsl-
The vice-president is p'- ' ''>er of the lenge like a commoner. 1 Harg. St. Trials,
aenateofU. S. The h • rnor pre- 198,388.
•ides over the sen^^a ot > > .
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duced to fall in with the views of the court (p). But now by statute 7 W.
III. c. 3. upon all trials of peers for treason or misprision, all the peers who
have a right to sit and vote in parliament shall be summoned, at least

twenty days before such trial, to appear and vote therein ; and every lord

appearing shall vote in the trial of such peer, first taking the oaths of alle-

giance and supremacy, and subscribing the declaration against popery.

During the session of parliament the trial of an indicted peer is not pro-

perly in the court of the lord high steward, but before the court last men-
tioned, of our lord the kitig in parliament [q). It is true, a lord high steward

is always appointed in that case, to regulate and add weight to the pro-

ceedings : but he is rather in the nature of a speaker pro tempore, or chair-

man of the court, than the judge of it ; for the collective body of the peers

are therein the judges both of law and fact, and the high steward has a

vote with the rest, in right of his peerage B.ut in the court of the lord

high steward, which is held in the recess ofparliament, he is the sole judge

of matters of law, as the lords triors are in matters of fact ; and as they

may not interfere with him in regulating the proceedings of the court, so

he has no right to intermix with them in giving any vote upon the trial (r).

Therefore, upon the conviction and attainder of a peer for murder in full

parliament, it hath been holden by the judges [s), that in case the day ap-

pointed in the judgment for execution should lapse before execution done,

a new time of execution may be appointed by either the high court of

parliament during its sitting, though no high steward be existing ; or, in

the recess of parliament, by the court of king's bench, the record being

removed into that court.

[*264] *It has been a point of some controversy, whether the bishops

have now a right to sit in the court of the lord high steward, to

try indictments of treason and misprision. Some incline to imagine them
included under the general words of the statute of king William, "all

peers, who have a right to sit and vote in parliament ;" but the expression

had been much clearer, if it had been, "all lords'^ and not, " all pecr^* ;" for

though bishops, on account of the baronies annexed to their bishopricks,

are clearly lords of parliament, yet, their blood not being ennobled, they

are not universally allowed to be peers with the temporal nobility : and

perhaps this word might be inserted purposely with a view to exclude

them. However, there is no instance of their sitting on trials for capital

offences, even upon impeachments or indictments in full parliament, much
less in the court we are now treating of ; for indeed they usually withdraw

voluntarily, but enter a protest declaring their right to stay. It is observ-

able that, in the eleventh chapter of the constitutions of Clarendon, made
in parliament 11 Hen. II., they are expressly excused, rather than ex-

cluded, from sitting and voting in trials, when they come to concern life

or limb :
" episcopi, sicut caeteri barones, dehent interesse judiciis cum haroni'

bus, quousque perveniatur ad diminutionem membrorum, vel ad mortem :" and

Becket's quarrel with the king hereupon was not on account of the ex-

ception (which was agreeable to the canon law), but of the general rule,

that compelled the bishops to attend at all. And the determination of the

house of lords in the earl of Danby's case (^), which hath ever since been

adhered to, is consonant to these constitutions ; "that the lords spiritual

have a right to stay and sit in court in capital cases, till the court proceeds

(p) Carte's Life of Ormonde, Vol. II. (s) Fost. 139.

(9) Fost. 141. {t) Lords' Journ. 15 May, 16T9.
(r) state Trials, Vol. IV. 214. 232, 3,
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to the voto of ^lilty, or not ijinlty." It must be noted, that thia resolution

extends only to trials /;/ full parliament : for to the court of the lord hi^h

steward (in which no vote can be given, but merely that of guilty, or not

guilty), no bishop, as such, over was or could be summoned ; and

though the statute of king William •regulates the proceedings ['265]

in tliat court, as well as in the court of parliament, yet it never

intended to new-model or alter its constitution ; and consequently does not

give the lords spiritual any right in cnsns of blood which they had not be-

fore (m). And what makes their exclusion more reasonable is, that they

have no right to be tried themselves in the court of the lord high stew-

ard (w), and therefore surely ought not to be judges there. For the privi-

lege of being thus tried depends upon nobility of blood, rather than a seat

in the house ; as appears from the trial of popish lords, of lords under age,

and (since the union) of the Scots' nobility, though not in the number of

the sixteen ; and from the trials of females, such as the queen consort or

dowager, and of all peeresses by birth : and peeresses by marriage also,

unless they have, when dowagers, disparaged themselves by taking a

commoner to their second husband (7).

3. The court of kiiig^s bench (a?), concerning the nature of which we
partly inquired in the preceding book (y), was (we may remember) divided

into a crown side, and a plra side. And on the crown side, or crown office,

it takes cognizance of all criminal causes, from high treason down to the

most trivial misdemesnor or breach of the peace (8), (9). Into tliis court

also indictments from all inferior courts may be removed by writ of certio-

rari, and tried either at bar, or at nisi prius, by a jury of the county out of

which the indictment is brought (10). The judges of this court are the

supreme coroners of the kingdom. And the' court itself is the principal

(u) Post. 248. tx) 4 Inst. 70. 2IIal.P. C. 2. 2 Hawk. P. C. 8,

(tc) Bro. Ahr. t. Trial, 142. (y) See Book III. pag. 41.

(7) But peeresses by marriage cannot be lies in this court, or, in case of misdemeanor,
said to be ennobled by blood ; for after the an information, if the offence were committed
death of their husbands they have €ven a less in any other county. I Esp. Rep. 63. 2 New
estate in their nobility than bishons, it being Rep. 91. And this thoiicrh thr defendant hin»-

only durante viduitate. See the cuitor'.s con- self was out <

"
'

'.jnc, if he
jecture how the notion was originally intro- caused the . here; as
duced that bishops were not entitled to a trial where the d( n ' trom Ire-

by the peers in parliament. Book. I. p. 401, land to be published at Westiumsler. 6 East,
note. Since that note was written, the editor 589, 590. Persons in his majesty's sen'ice
has been happy in finding what he suggested abroad, committing offences there, may be pro-
only as a conjecture drawn from grncral prin- sccutcd in the king's bench by indictment, or
ciplcs, confirmed by the more extensive learn- information, laying the venue in Middlesex. 42
ing of the l^te Vinerian professor Mr, Wood- Geo. III. c. 85. s. 1. 8 East, 3J. So offences
doson, who not only has adoptod the same committed in the East Indies are subject to
opinion, but has adduced in confirmation of it this jurisdiction. 24 Geo. III. sess. 2. c. 25.
several instances of bishops, who, being at- s. 64. 78. 81, 5 T. R. 607. So if high trea-
raigned l>efore a jury, demanded the privileges son be committed out of the kingdom, it can
of "the church, and disclaimed the autliority only be tried in the court of king's bench, or
of all secular jurisdictions. 2 Woodd. 585. under a special commission. 32 Hen. VIII.

(8) This powrr in Nrw-York is vested in c. 23. 1 Leach, 157. 1 Hale, 1. And this

the cou (2 R. S. 205, court has juri.sdiction l)y information over of-

^29. ^ fences committed in Berwick. 2 Burr. 860.

(9) Vv
. : .r that purposo, (10) All informations filed in the court of

offences conmiilled out of England arc not king's bench, and all indictments removed
rosmizable by this conrt.f 1 Esp. Rep. €2. there by cprfiorari, if not tried at the bar of the
1 ' '' ""^ "^

'

'f of court, which rarely happens, must be tried by
:>

' I gh writ of nisi prius.

t.:' , . -..icnt

t In New-York, stealing in anotlgi^r state in the same way as if the theft were CMRmit-
and bringing the pr'^'^-'^rtv Krm .« punishable ted here. 2 R. S. 698, <} 4, 5.
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court of criminal jurisdiction (though the two former are of greater dignity)

known to the laws of England. For which reason by the coming of the

court of king's bench into any county (as it was removed to Oxford on ac-

count of the sickness in 1665), all former commissioners of oyer and termi-'

ner, and general gaol delivery, are at once absorbed and deter-

[*266] mined ijjso facto : *in the same manner as by the old Gothic and
Saxon constitutions, ^'jure votusto dbtinuit, quicvisse omnia inferiora

judicla^ dicente jus rege [z) {11).''^
'

Into this court of king's bench hath reverted all that was good and salu-

tary of the jurisdiction of the court of star-chamber, camera stellatd {a) :

which was a court of very ancient original (b), but new-modelled by sta-

tutes 3 Hen. VII. c. 1. and 21 Hen. VIIT. c.20. consisting of divers lords

spiritual and temporal, being privy counsellors, together with two judges of

the courts of common law, without the intervention t)f any jury. Their
jurisdiction extended legally over riots, perjury, misbehaviour

[*267] of sheriffs, and other notorious *misdemesnors, contrary to the

laws of the land. Yet, this was afterwards (as lord Clarendon
informs us) (c) stretched " to the asserting of all proclamations, and orders

of state : to the vindicating of illegal commissions, and grants of monopo-
lies ; holding for honourable that which pleased, and for just that which
profited, and becoming both a court of law to determine civil rights, and a

court of revenue to enrich the treasury ; the council table by proclamation

enjoining to the people that which was not enjoined by the law s, and pro-

hibiting that which was not prohibited ; and the star-chamber, which con-

(z) Stiemhoolc, 1. 1, c. 2.

(a) This is said (liamb. Arch. 154.) to have been
so called, either from tlie Saxon word yceojian to
steer or govern ;—or from its punishing the crimen
stelUonatus, or cosenage ;—or because tlie room
wherein it sate, the old council-chamber of the pa-
lace of Westminster, (Lamb. 148.) which is now
converted into the lottery office, and forms the
eastern side of New Palace-yard, Avas full of win-
dows ;—or (to which sir Edward Coke, 4 Inst. 6G.

accedes) because haply the roof thereof was at the
first garnished with gilded stars. As all these are
merely conjectures (for no stars are now in the
roof, nor are any said to have remained there so
late as the reign of queen Elizabeth), it maybe al-

lowable to propose another conjectural etymology,
a^ plausible perhaps as any of them. • It is well
known that before the banishment of the Jews un-
der Edward I. their contracts and obligations Avere
denominated in our ancient records starra or starts,

from a corruption of the Hebrew word shetar, a
covenant. (Toxey^s Angl. judaic. 2.2. Selden, tit.

of hon. ii. 34. Uxor Ebraic. i. 14.) These Starrs,

by an ordinance of Richard the First, preserved by
Hoveden, were commanded to be enrolled and
deposited in chests under three keys in certain

places ; one, and the most considerable, of which
was in the king's exchequer at Westminster ; and
no Starr was allowed to he valid unless it were
found in some of the said repositories. (Memorand.
in Scacc. P. 6 Edw. J. prefixed to MajTiard's year-
book of Edw. II. fol. 8. Madox, hist. oxch. c. vii. (f

4, 5, 6.) The room at the exchequer, where the
chests containing these stan-s were kept, was pro-

bably called the starr-chamber : and when the Jews
were expelled the kingdom, was applied to the use
of the king's council, sitting in their judicial capaci-
ty. To confirm tliis, the first time the starr-cham-
ber is mentioned in any record, it is said to liave

been situated near the receipt of the exchequer at

Westminster ; (the king's council, his chancellor,

treasurer, justices, and other sages, were assem-
bled en la chaumbre des esteiles pros la resceipt at

Westminster.—Claus. 41. Edw. III. m. 13.) For in

process of time, when the meaning of the Jewish
Starrs was forgotten, the word star-chamber was
naturally render^ in law-french, la chaumbre des

esteilles, and in law-latin camera stellata ; which
continued to be the stvle in latin till the dissolution

of that court (12).

(6) Lamb. ^rcA. 156.

(c) Hist, of Refc., book 1 and 3.

(11) But by the 25 Geo. III. c. 18, it is en-

acted, that the session of oyer and terminer

and gaol delivery of the gaol of Newgate for

the county of Middlesex, shall not be discon-

tinued on account of the commencement of

the term, and the sitting of the court of king's

bench at Westminster, but may be continued

till the business is concluded. And the 32
Geo. III. c. 48, was passed to continue in like

manner the sessions of the peace, and of oyer

and terminer, held before the justices of the

peace for the county of Middlesex.

(12) In one of the statutes of the univefsi-

ty of Cambridge, the antiquity of which is

not known, the word starrum is twice used for

a schedule or inventory. The statute is enti-

tled De computatione procitratorum, and it di-

rects that in fine computi fiat starrum per mo-
dum dividendae, in quo ponentur omnia remanen-

tia in communi cistd tarn pignora quam pecunia,

ac etiam arreragia et debita, ita quod omnibus

constare poterit evidenter, in quo statu tunc uni-

versitasfuerit quoad bojia, cf-c. Stat. Acad. Cant.

p. 32. Such inventories would be made at

the king's exchequer, and the room where
they were deposited would probably be called

the Star-ijiiamber.
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sistod of the same persons in dilFcrcnt rooms, censuring the breach and

(lisobeilience to those proclamations by wry great tines, imprisonments,

and corporal severities : so tliat any disrespect to any acts of state, or to

the persons of statesmen, was in no time more penal, and the foundations

of rii^ht never more in danger to be destroyed." For which reason it was

finally abolished by statute 16 Car. I. c. 10. to the general joy of the

whole nation (d),

4. The court o{ chivalry (e), of which we also formerly spoke (/) aa ft

military court, or court of honour, when held before the earl marshal only,

is also a criminal court, when held before the lord high constable of Eng-
land jointly with the earl marshal. And then it has jurisdiction over pleas

of life and member, £u-ising in matters of arms and deeds of war,

as well out of the realm as within it. But the criminal, as *well [*268]
as civil part of its authority, is fallen into entire disuse : there

having been no permanent high constable of England (but only pro hoc

vice at coronations and the like) since the attainder and execution of Staf-

ford duke of Buckingham, in the thirteenth year of Henry VIII. ; the au-

thority and charge, both in war and peace, being deemed too ample for a

subject : so ample, that when the chief justice Fineux was asked by king

Henry the Eighth, how far they extended, he declined answering ; and

said, the decision of that question belonged to the law of arms, and not to

the law of England (^).

5. The high court of admiralty (A), held before the lord high admiral of

England, or his deputy, stiled the judge of the admiralty, is not only a

court of civil but also of criminal jurisdiction. This court hath cognizance

of all crimes and offences committed either upon the sea, or on the coasts,

out of the body or extent of any English county ; and by statute 1 6 Ric.

II. c. 3. of death and mayhem happening in great ships being and hover-

ing in the main stream of great rivers, below the bridges of the same rivers,

which are then a sort of ports or havens : such as are the ports of London
and Gloucester, though they lie at a great distance from the sea. But, as

this court proceeded without jury, in a method much conformed to the civil

law, the exercise of a criminal jurisdiction there was contrary to the genius

of the law of England ; inasmuch as a man might be there deprived of his

life by the opinion of a single judge, without the judgment of his peers.

And besides, as innocent persons might thus fall a sacrifice to the caprice

of a single man, so very gross oftenders might, and did frequently, escape
punishment : for the rule of the civil law is, how reasonably I shall not at

present inquire, that no judgment of death can be given against offenders,

without proof by two witnesses, or a confession of the fact by themselves.

This was always a great offence to the English nation ; and there-

fore in the eighth year of Henry VI. it was endeavoured to apply *a [*269]

(d) T\w jurt oHlnm into which this tribunal had British Museum (Hnri. MSP. Vol. I. N» 1228) a very
fi" '

'
'

'
' '

'
:i<ion full, methodical, :ui(l anil I iinfiljecon-

•..ithi I.HibyWil-
y".-<liih practitioner
-liort arcdiiiit oi iiie same, with
is.-i, may also be found in 18

P.O. 9.

jur, eiv.

(13^ Hudson's Treatise of the Court of Star-chamber is now published at the beginning of

the 2d vol. of Collectanea Jurtdica.

Vol. II. 77

urc,

;ir-
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remedy in parliament : which then miscarried for want of the royal assent.

However, by the statute 28 Hen. YHI. c. 15. it was enacted, that these

offences should be tried by commissioners of oyer and terminer, under the

king's great seal ; namely, the admiral or his deputy, and three or four

more (among whom two common law judges are usually appointed) ; the

indictment being first found by a grand jury of twelve men, and afterwards

tried by a petty jury : and that the course of proceedings should be ac-

cording to the law of the land. This is now the only method of trying

marine felonies in the court of admiralty : the judge of the admiralty still

presiding therein, as the lord mayor is the president of the session of oyer

and terminer in London (14), (15).

These five courts may be held in any part of the kingdom, and their

jurisdiction extends over crimes that arise throughout the whole of it, from
one end to the other. What follow are also of a general nature, and uni-

(14) In the U. S., the admiralty courts are

the district and circuit courts of the U. S.,

which have jurisdiction, exclusive of the state

courts, of all offences committed at sea. Sto-
ry's laws, p. 56, § 9. 11.) The trial, except in

eivil causes of admiralty and maritime juris-

diction, is by jury.

(16) The jurisdiction of the commissioners
appointed undfer the 28 Hen. VIII. c, 15. was
confined by that statute to treasons, felonies,

robberies, murders, and confederacies ; and
therefore the 39 Geo. III. c. 16. declares, that

it is expedient that other offences committed
on the seas should be tried in the like manner

;

and it enacts that every offence committed
upon the high seas shall be subject to the same
punishment, as if it had been committed upon
the shore, and shall be tried in the same man-
ner as the crimes enumerated in the 28 Hen.
VIII. c. 15. are directed to be tried. And as
persons tried for murder under that statute
could not be found guilty of manslaughter,
and where the circumstances made the crime
manslaughter, were acquitted entirely, the 39
Geo. III. c. 15. expressly enacts, that where
persons tried for murder or manslaughter com-
mitted on the high seas are found guilty of
manslaughter only, they shall be subject to

the same punishment as if they had commit-
ted such manslaughter upon the land. The
46 Geo. III. c. 54. enables the king to issue a
similar commission for trying such offences in

the same manner in any of his majesty's
islands, plantations, colonies, dominions, forts,

or factories. The 43 Geo. III. c. 113. s. 2 &
3. provides that any person wilfully casting

away any vessel, &c. or procuring it to be
done, shall be guilty of felony without benefit

of clergy ; and shall, if the offence were com-
mitted on the high seas, be tried, &c. by a
special commission, as directed by statute 28
Hen. VIII. c. 15. The statute 11 and 12 W.
HI. c. 7. contains provisions against accessa-
ries to piracies and robberies on the high seas.

Accessaries before the fact, on shore, to the
wilful destruction of a ship on the high seas,
were not triable by the admiralty jurisdiction

under 11 Geo. I. c. 29. s. 7. 2 Leach, 947.
East P. C. Addenda, 26. Russ. & Ry. 37.
S. C. But now, this is provided for by the
statute 43 Geo. HI. c. 113. which repeals the
statutes 4 Geo. I. c. 12. s. 3. and 11 Geo. I. c.

29. ss. 5, 6, and 7.

The 28 Hen. VIII. c. 15. merely altered the

mode of trial in the admiralty court, and its

jurisdiction still continues to rest on the same
foundations as it did before that statute. Com.
Dig. Admiralty, E. 5. It is regulated by the
civil law et per consuetudines marinas, ground-
ed on the law of nations, which may possibly
give to that court a jurisdiction with which
our common law is not able to invest it. Per
Mansfield, C. J. 1 Taunt. 29. The statutes

28 H. VIII. c. 15. and 39 Geo. III. c. 37. do
not, however, take away any jurisdiction as to

the trial of offences, which might before have
been tried in a court of common law ; and,
therefore, an indictment for a conspiracy on
the high seas is triable at common law, on
proof of an overt act on shore, in the county
where the venue is laid. 4 East, 164. If a
pistol be fired on shore, which kills a man at

sea, the offence is properly triable at the ad-
miralty sessions, because the murder is, in

law, committed where the death occurs. 1

East P.O. 367. 1 Leach, 388. 12 East, 246.

2 Hale, 17. 20 ; but if, on the other hand, a
man be stricken upon the high sea, and die

upon shore after the reflux of the water, the

admiral, by virtue of this commission, has no
cognizance of that felony. 2 Hale, 17. 20. 1

East P. C. 365, 6. And, it being doubtful
whether it could be tried at common law, the

statute 2 Geo. II. c. 21. provides that the of-

fender may be indicted in the county where
the party died. So the courts of common law
have concurrent jurisdiction with the admiral-
ty, in murders committed in Milford Haven,
and in all other havens, creeks, and rivers in

this realm. 2 Leach, 1093. 1 East P. C. 368.
R. &. R. C. C. 243. S. C. Piratically steal-

ing a ship's anchor and cable is a capital of-

fence by the marine laws, and punishable un-
der the 28 Hen. VIII. c. 15 ; the 39 Geo. IH.
c. 37. not extending to this case. R. & R. C.
C. 123. The 1 Geo. IV. c. 91. s. 1. provides

that the crimes and offences mentioned in 43
Geo. III. c. 58. which shall be committed on
the high seas, out of the body of any county,

shall be liable to the same punishment as if

committed on land in England or Ireland, and
shall be inquired of, &c. as treasons, &c. are

by 28 HeH. VIII. R. & R. C. C. 286.
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versally diffused over the nation, but yet are of a local jurisdiction, and

confined to particular districts. Of which species are,

6, 7. The courts of oyer and teiininer., and the general p^aol delivery (t) :

which are held before the king's commissioners, among whom are usually

two judges of the courts at VVestminster, twice in every year in every

county of the kingdom ; except in the four northern ones, where they are

held only once, and London and Middlesex, wherein they are held eight

times (16). These were slightly mentioned in the preceding book (A:).

We then observed, that, at what is usually called the assises, the judges
sit by virtue of five several authorities : two of which, the commission of
assise and its attendant jurisdiction of nisi pritis^ being principally of a civil

njjture, were then explained at large ; to which I shall only add, that these

justices have, by virtue of several statutes, a criminal jurisdiction

also, in certain special cases (/). The third, which is the *com- [*270]
mission of the peace^ was also treated in a former volume (m),

when we inquired into the nature and office of a justice of the peace. I

shall only add, that all the justices of the peace of any county, wherein
the assises are held, are bound by law to attend them, or else are liable to

a fine ; in order to return recognizances, <^c. and to assist the judges in

such matters as lie within their knowledge and jurisdiction, and in which
some of them have probably been concerned, by way of previous exami-
nation. But the fourth authority is the commission ofoyer and terminer (n),

to hear and determine all treasons, felonies, and misdemesnors. This is

directed to the judges and several others, or any two of them ; but the

judges or Serjeants at law only are of the quoi^im^ so that the rest cannot

act without the presence of one of them. The words of the commission
are, "to inquire, hear, and determine :" so that by virtue of this commis-
sion they can only proceed upon an indictment found at the same assises

;

for they must first inquire by means of the grand jury or inquest, before

they are empowered to hear and determine by the help of the petit jury.

Therefore they have, besides, fifthly, a commission of general gaol deli-

very (o) ; which empowers them to try and dehver every prisoner, who
shall be in the gaol when the judges arrive at the circuit town, whenever
or before whomsoever indicted, or for whatever crime committed. It was
anciently the course to issue special writs of gaol delivery for each particu-

lar prisoner, which were called the writs de bono et malo (p) : but these

being found inconvenient and oppressive, a general commission for all the

prisoners has long been estabhshed in their stead. So that, one way or

other, the gaols are in general cleared, and all oflfenders tried, punished, or

delivered, twice in every year : a constitution of singular use and excel-

lence (17). Sometimes also, upon urgent occasions, the king issues a

(0 4 Inst. 1G2. 168. Hal. P. C. 22. 32. 2 Hawk. (m) See Book I. pag. 351.
P. C. 14. 23. (n) See Appends, ^ 1.

(*) See Book III. pa«. 60. (o) Ibid.

(/) 2 Hal. P. C. 39. 2 Hawk. P. C. 28. (p) 2 Inst. 43.

(16^ See 2 R. S. 201, § 4, &c. justicea may proceed upon any indictment of

(17) The 3 Geo. IV. c. 10. enables in cer- felony or trespass found before other justices,

tain cases the opening and reading of com- 2 Hale, 82. Hawk. b. 2. c. 6. s. 2. Bac. Ab.
missions under which the judges sit upon their Court of Justices of Oyer, &c. B. Cro. C.
circuit, afior the day appomted for holding as- C. 2 ; or may take an indictment originailr

sizfs. before themselves. Hawk. b. 2. e. 6. «. 8. X
Every description of offence, even high Hale, 34; and they have power to discharge,

treason, is co<ini/.ablc under this commission, not only prisoners acquitted, but also such
2 Hale, 35. Hawk. b. £. c. 6. s. 4. Bac. Ab. against wnom, upon proclamation made, no
Court of Justices of Oyer, &c. B. ; and the parties ihall appear to mdict them, which CftO*
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special or extraordinary commission of oyer and terminer^ and gaol delivery^

confined to those offences which stand in need of immediate inquiry and
punishment : upon which the course of proceedings is much the same, as

upon general and ordinary commissions (18). Formerly it was
[*271] held, in ^pursuance of the statutes 8 Ric. II. c. 2. and 33 Hen.

VIII. c. 4. that no judge or other lawyer could act in the commis-
sion of oyer and terminer^ or in that of gaol delivery, within his own county
where he was born or inhabited ; in like manner as they are prohibited

from being judges of assise and determining civil causes. But that local

partiality, which the jealousy of our ancestors was careful to prevent, being

judged less likely to operate in the trial of crimes and misdemesnors, than

in matters of property and disputes between party and party, it was thougjjt

proper by the statute 12 Geo. II. c. 27. to allow any man to be a justice

of oyer and terminer and general gaol delivery within any county of Eng-
land.

8. The court of general quarter sessions of the peace {q) is a court that

must be held in every county once in every quarter of a year ; which by
statute 2 Hen. V. c. 4. is appointed to be in the first week after michael-

mas-day ; the first week after the epiphany ; the first week after the close

of easter ; and in the week after the translation of St. Thomas the martyr,

or the seventh of July (19). It is held before two or more justices of the

peace, one of which must be of the quorum. The jurisdiction of this court,

by statute 34 Edw. III. c. 1, extends to the trying and determining all

felonies and trespasses whatsoever : though they seldom, if ever, try any
greater offence than small felonies within the benefit of clergy ; their com-
mission providing, that if any case of difficulty arises, they shall not pro-

ceed to judgment, but in the presence of one of the justices of the court of

king's bench or common pleas, or one of the judges of assise. And there-

fore murders, and other capital felonies, are usually remitted for a more
solemn trial to the assises. They cannot also try any new-created offence,

without express power given them by the statute which creates it (r).

But there are many offences and particular matters, which by particular

(q) 4 Inst. 170. 2 Hal. P. C. 42. 2 Hawk. P. C. (r) 4 Mod. 379. Salk. 406. Lord Raym. 1144.

32.

jK>t be done either by justices of oyer and ter- same on all the circuits. Unlike the commis-
miner, or of the peace. Hawk. b. 2. c. 6. s. sion of oyer and terminer, in which the same
6. 2 Hale, 34. It is not imperative on a com- authority suffices for every county, there is a

missioner of gaol delivery to discharge all the distinct commission to deliver each particular

prisoners in the gaol who are not indicted
;

gaol of the prisoners under the care of its

but it is discretionary in him to continue on keeper.

their commitments such prisoners as appear The court of general gaol delivery has ju-

tQ him committed for trial, but the witnesses risdiction to order, that the proceedings on a

against whom did not appear, having been trial from day to day shall not be published

bound over to the sessions. Russ. & R. C, till all the trials against different prisoners

C. 173. But it seems clear from the words of shall be concluded, and the violation of such

the commission, that these justices cannot try orders is a contempt of court, punishable by
any persons, except in some special cases, fine or imprisonment, and if the party refuse

who are not in actual or constructive custody to attend, he may be fined in his absence. 4
of the prison specifically named in the com- B. & A. 218. 11 Price, 68.

mission. Hawk. b. 2. c. 6. 3. 5. Bac. Ab. (18) In New-Yofk, the governor, and in

Court of Justices of Oyer, &c. B. But it is some cases the circuit judges, may issue coni-

not necessary that the party should be always missions of oyer and terminer, and gaol deli-

in actual custody, for if a person be admitted very. (2 R. S. 204, § 32, and 205, § 35.)

to bail, yet he is in law, in prison, and his bail (19) The Michaelmas quarter sessions must

are his keepers, and justices of gaol delivery now be holden in the first week after the 11th

may take an indictment against him, as well Oct. 64 Geo. Ill, c. 84. If the feast-day fall

aa if he were actually in prison. 2 Hale, 34, on Sunday, the sessions are to be holden in

33, The commissions of gaol delivery are the the week following. 2 Hale, 49.
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.-i.uiii. - ui ..'i.ii i^ioperly to this jurisdiction, and ought to be prose-

cuted in this court : as, the *sinallcr misdcmesnors agaiuHt the [*272]
pubHc or conunonwealth, not amounting to felony ; and (vpocially

offences relating to the game, highways, alehouses, baMtard children, the

settlement and provision of the poor, vagrants, servants' wages, apprentices,

and popish recusants (*). Some of these are proceeded upon by indict-

ment ; and others in u sununary way by motion and order thereupon

;

which order may for the most part, unless guarded against by particular

statutes, be removed into the court of king's bench, by a writ of certiorari

facias^ and be there either quashed or confirmed. The records or rolls of

tlic sessions are committed to the custody of a special officer denominated

the custos rotvlortim, who is always a justice of the quomm ; and among
them of the qtioj-um (saith Lambard) (/) a man for the most part especially

picked out, either for wisdom, countenance, or credit. The nomination of

the custos rotulorum (who is the principal civil officer in the county, as the

lord lieutenant is the chief in military command) is by the king's sign

manual : and to him the nomination of the clerk of the peace belongs

;

which office he is expressly forbidden to sell for money (n).

In most corporation towns there are quarter sessions kept before justices

of their own, within their respective limits : which have exactly the same
authority as the general quarter sessions of the county, except in a very

few instances : one of the most considerable of which is the matter of ap-

peals from orders of removal of the poor, whichH»though they be from the

orders of corporation justices, must be to the sessions of the county, by

statute 8 & 9 W. III. c. 30. In both corporations and counties at large,

there is sometimes kept a special or petty session, by a few justices, for

dispatching smaller business in the neighbourhood between the times ol

the general sessions ; as, for licensing alehouses, passing the accounts of

the parish officers, and the like.

*9. The sherijfs toiuii (r), or rotation, is a court of record, held [*273]
twice every year within a month after easter and michaelmas, be-

fore the sheriff, in different parts of the county ; being indeed only the turn

of the sheriff to keep a court-leet in each respective hundred (tr) : this

therefore is the great court-leet of the county, as the county-court is the

court-baron : for out of this, for the ease of the sheriff, was it taken.

10. The ccnirt'leet, or view offrankpledge (ar), which is the court ofrecord,

held once in the year and not oftener (i/), within a particular hundred, lord-

ship, or manor, before the steward of the leet : being the king's court grant-

ed by charter to the lords of those hundreds or manors. Its original intent

waf5 to view the frankpledges, that is, the freemen within the liberty ; who
(we may remember) (2), according to the institu^on of the great Alfred,

were all mutually pledges for the good behaviour of each other. Besides

this, the preservation of the peace, and the chastisement of divers minute
offences against the public good, are the objects both of the court-leet and
the sheriff's toum ; which have exactly the same jurisdiction, one being

only a larger species of the other; extending over more territory, but

not over more causes. All freeholders within the precinct are obliged to

attend them, and all persons commorant therein ; which commorancy

(.1) Sec Lambard eirenarcha and Bum's Justice, o'j.

(0 b. 4, c. 3. (to) Mirr. c. 1, ^ 13, an. I IC.

(it) sue 37 Hen. VUI. e. 1. 1 W. A M. «t 1, c. (i) 4 Inst. 201. 2 Hawk. P. C 72.

21. (y) Mirror, r.l,« 10.

(t>) 4 Inst 359. '?"-.' P '' 09. 9 Hawk. P. C (i) 8e«P'-''"T — "-»
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consists in usually lying there : a regulation, which owes its origin to

the laws of king Canute (a). But persons under twelve and above sixty

years old, peers, clergymen, women, and the king's tenants in ancient

demesne, are excused from attendance there : all others being bound to

appear upon the jury, if required, and make their due presentments. It

was also anciently the custom to summon all the king's subjects, as

[*274] they respectively grew to years of discretion and strength, to *come
to the court-leet, and there take the oath of allegiance to the king.

The other general business of the leet and tourn, was to present by jury all

crimes whatsoever that happened within their jurisdiction ; and not only

to present, but also to punish, all trivial misdemesnors, as all trivial debts

were recoverable in the court-baron, and county-court : justice, in these

minuter matters of both kinds, being brought home to the doors of every

man by our ancient constitution. Thus in the Gothic constitution, the

haeredajwhich answered to our court-leet, " de omnibus quidem cognoscit, non
tamsn de omnibus judical (ft) ." The objects of their jurisdiction are therefore

unavoidably very numerous : being such as in some degree, either less or

more, affect the public weal, or good governance of the district in which
they arise ; from common nuisances and other material offences against

the king's peace and public trade, down to eaves-dropping, waifs, and
irregularities in pubhc commons. But both the tourn and the leet have
been for a long time in a declining way ; a circumstance, owing in part to

the discharge granted by the statute of Marlbridge, 62 Hen. III. c. 10, to

all prelates, peers, and clergymen, from their attendance upon these courts
;

which occasioned them to grow into disrepute. And hence it is that their

V^usiness hath for the most part gradually devolved upon the quarter ses-

sions ; which it is particularly directed to do in some cases by statute 1

Edw. IV. c. 2.

11. The court of the coroners (c) (20) is also a court of record, to inquire,

when any one dies in prison, or comes to a violent or sudden death, by
what manner he came to his end. And this he is only entitled to do super

visum corporis (21). Of the coroner and his office we treated at large in a
former volume (ci), among the public officers and ministers of the kingdom

;

and therefore shall not here repeat our inquiries ; only mentioning his court,

by way of regularity, among the criminal courts of the nation.

[*275] *12. The court of the clerk of the market (e) is incident to every

fair and market in the kingdom, to punish misdemesnors therein ;

as a court of pie poudre is, to determine all disputes relating to private or

civil property. The object of this jurisdiction ( /) is principally the recog-

nizance of weights and measures, to try whether they be according to the

true standard thereof, or no : which standard was anciently committed to

the custody of the bishop, who appointed some clerk under him to inspect

(a) part 2, c. 19. (d) See Book I, pag. 349.
" Stiernh. dejur. Goth. l.\,c. 2. (e) 4 Inst. 278.

4 Inst. 271. 2Hal.P. C. 53. 2 Hawk. P. C. (/) See st. 17 Car. II. c. 19. 22 Car. II. c. 8. 23
(ft) Stiernh. dejur. Goth. l.\,c. 2. (e) 4 Inst. 278
(c) 4 Inst. 271. 2Hal.P. C. 53. 2 Hawk. P. C. (/)Seest.

'~

42. Car. U. c. 12.

(20) See 2 R. S. 742. ner's inquisition, and a bill of indictment re-

(21) The finding of such inquest is equiva- turned by the grand jury, 2 Leach, 1095, 3
lent to the finding of a grand jury ; and a wo- Campb. 371. Russ. & Ry. C. C. 240. S. C.

;

man tried on the coroner's inquest for the but, in order to found an indictment on a coro-

murder of her bastard child, may be found ner's inquest, the jurors, and not merely the

guilty under 43 Geo. III. c. 58. s. 4. of endea- coroner, must have subscribed it. Imp. Cor.
Tourmg to conceal its birth ; there being no 65,
distinction in this respect between the core-
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the abuse of them more narrowly : and hence this officer, though now usu-

ally a layman, is called the clerk of the market {f^). If they be not accord-

ing to the standard, then, besides the punishment of the party by fine, the

weights and measures themselves ought to be burnt. This is the most in-

ferior court of criminal jurisdiction in the kingdom : though the objects of
its coercion were esteemed among the Romans of such importance to the

public, that they were committed to tho care of some of their most dignified

magistrates, the curule aediles.

II. There are a few other criminal courts of greater dignity than many
of these, but of a more confined and partial jurisdiction ; extending only to

some particular places, which the royal favour, confirmed by act of parha-

ment, has distinguished by the privilege of having peculiar courts of their

own for the punishment of crimes and misdemesnors arising within the

bounds of their cognizance. These, not being universally dispersed, or of

general use, as the former, but confined to one spot, as well as to a deter-

minate species of causes, may be denominated private or special courts of

criminal jurisdiction.

I speak not here of ecclesiastical courts ; which punish spiritual sins,

rather than temporal crimes, by penance, contrition, and excommunication,
pi'o salute animae ; or, which is looked upon as equivalent to all the

rest, by a sum of *money to the officers of the court by way of [*276]
commutation of penance. Of these we discoursed sufficiently in

the preceding book (/i). I am now speaking of such courts as proceed ac-

cording to the course of the common law ; which is a stranger to such
unaccountable barterings of public justice.

1. And, first, the court of the lord steward, treasurer, or comptroller of the

king's household («), was instituted by statute 3 Hen. VII. c. 14. to inquire

of felony by any of the king's sworn servants, in the cheque roll of the

household, under the degree of a lord, in confederating, compassing, con-

spiring, and imagining the death or destruction of the king, or any lord or

other of his majesty's privy council, or the lord steward, treasurer, or comp-
troller of the king's house. The inquiry, and trial thereupon, must be by
a jury according to the course of the common law, consisting of twelve sad

men (that is, sober and discreet persons) of the king's household.

2. The court of the lord steward of the king's household, or (in his absence)

of the treasurer, comptroller, and steward of the marshalsea (A;), was erected

by statute 33 Hen. VIII. c. 12. with a jurisdiction to inquire of, hear, and
determine, all treasons, misprisions of treason, murders, manslaughters,
bloodshed, and other malicious strikings ; whereby blood shall be shed in,

or within the limits (that is, within two hundred feet from the gate) of any
of the palaces and houses of the king, or any other house where the royal

person shall abide. The proceedings are also by jury, both a grand and a
petit one, as at common law, taken out of the officers and sworn servants

of the king's household. The form and solemnity of the process, particu-

larly with regard to the execution of the sentenpe for cutting off the hand,

which is part of the punishment for shedding blood in the king's court, are

very minutely set forth in the said statute 33 Hen. VIII., and the several of-

ficers of the servants of the household in and about such execu-
tion are *described ; from the sergeant of the wood-yard, who fur- [*277]

Lr) Bacon of English r, (,) 4 Inst. 133.
(A) See Book UI. p. 61. (*) 4 Inst. 133. 2 Hal. P. C. 7.
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nishes the chopping-block, to the sergeant-farrier, who brings hot irons to

sear the stump (22).

3. As in the preceding book (1) we mentioned the courts of the two uni-

versities, or their chancellors' courts, for the redress of civil injuries ; it will

not be improper now to add a short word concerning the jurisdiction of
their criminal courts, which is equally large and extensive. The chancel-

lor's court of Oxford (with which university the author hath been chiefly

conversant, though probably that of Cambridge hath also a similar juris-

diction) hath authority to determine all causes of property, wherein a privi-

leged person is one of the parties, except only causes of freehold ; and
also all criminal offences or misdemesnors under the degree of treason,

felony, or mayhem. The prohibition of meddling with freehold still con-

tinues : but the trial of treason, felony, and mayhem, by a particular char-

ter, is committed to the university-jurisdiction in another court, namely, the

court of the lord high steward of the university.

For the charter of 7 Jun. 2 Hen. IV. (confirmed, among the rest, by
the statute 13 Eliz. c. 29.) cognizance is granted to the university of Ox-
ford of all indictments of treasons, insurrections, felony, and mayhem, which
shall be found in any of the king's courts against a scholar or privileged

person ; and they are to be tried before th^ high steward of the university,

or his deputy, who is to be nominated by the chancellor of the university

for the time being. But when his office is called forth into action, such
high steward must be approved by the lord high chancellor of England

;

and a special commission under the great seal is given to him, and others,

Jo try the indictment then depending, according to the law of the land and
the privileges of the said university. When therefore an indict-

[*278] ment is found* at the assises, or elsewhere, against any scholar of

the university, or other privileged person, the vice-chancellor may
claim the cognizance of it; and (when claimed in due time and manner)

it ought to be allowed him by the judges of assise : and then it comes
to be tried in the high steward's court. But the indictment must first be

found by a grand jury, and then the cognizance claimed : for I take it that

the high steward cannot proceed originally ad inquirendum ; but only after

inquest in the common law courts ad audiendum et determinandum. Much
in the same manner, as when a peer is to be tried in the court of the lord

high steward of Great Britain, the indictment must first be found at the

assises, or in the court of king's bench, and then (in consequence of a writ

ofcertiorari) transmitted to be finally heard and determined before his grace

the lord high steward and the peers.

When the cognizance is so allowed, if the offence be inter minora crimina,

or a misdemesnor only, it is tried in the chancellor's court by the ordinary

judge. But if it be for treason, felony, or mayhem, it is then, and then

only, to be determined before the high steward, under the king's special

commission to try the same. The process of the trial is this. The high

steward issues one precept to the sheriff of the county, who thereupon re-

turns a panel of eighteen freeholders ; and another precept to the bedels of

the university, who thereupon return a panel of eighteen matriculated lay-

{l) See Book III. pag. 83.

(22) The 3 H. VII. c. 14, is wholly repeal- the text may now, therefore, be considered as

ed by the 9 G. I V. c. 31, as is also the 33 H. no longer existing. They had for many years

VIII. c. 12, part of s. 6 to s. 18, relating to been utterly disused,

this subject. The two courts mentioned in
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men, » laicos prtrtVc^io vniversitatis fraudentes :" nnd by a jury formed de
mediftate, half of freeholders and half of matriculated persouH, is the indict-
ment to be tried ; and that in the guildhall of the city of Oxford. And if

execution be necessary to be awarded, in consequence of finding the party
guilty, the sheriff of the county must execute the university-process ; to
which he is annually bound by an oath.

*I have been the more minute in describing these proceedings, [*279]
as there has happily been no occasion to reduce them into practice

for more tlian a century past ; nor will it perhaps ever be thought advis-
able to revive them : though it is not a right that merely rests in scriptis or
theory, but has formerly often been carried into execution. There are
mimy instances, one in the reign of queen Elizabeth, two in that of James
the First, and two in that of Charles the First, where indictments for mur-
der have been challenged by the vice-chancellor at the assises, and after-

wards tried before the high steward by jury. The commissions under the

great seal, the sheritPs and bedel's panels, and all the other proceedings ©n
the trial of the several indictments, are still extant in the archives of that

university.

CHAPTER XX.

OF SUMMARY CONVICTIONS.

We are next, according to the plan I have laid down, to take into con-
sideration the proceedings in the courts of criminal jurisdiction, in order to

the punishment of offences. These are plain, easy, and regular ; the law
not admitting any fictions, as in civil causes, to take place where the life,

the liberty, and the safety of the subject are more immediately brought

into jeopardy. And these proceedings are divisable into two kinds ; sum-
mary and regular : of the former, of which I shall briefly speak, before we
ente*- upon the latter, which will require a more thorough and particular

examination.

By a summary, proceeding (1)1 mean principally such as is directed by
several acts of parliament (for the common law is a stranger to it, unless

in the case of contempts) for the conviction of offenders, and the inflicting

of certain penalties created by those acts of parliament (2). In these there

is no intervention of a jury, but the party accused is acquitted or condemn-
ed by the suffrage of such person .only, as the statute has appointed for

his judge. An institution designed professedly for the greater ease of the

subject, by doing him speedy justice, and by not harassing the freeholders

with frequent and troublesome attendances to try every minute
*ofrence. But it has of late been so far extended, as, if a cheek be £*281]

(1) As to summary proceedings in general, 223.

and the disposition of the courts, especially (2) As to convictiona in general, and th«

where no appeal is given, to rifjuire a stricter forms, see Paley on Convictions ; Boscawen
accuracy than is essential in oth<T cases where on Convictions ; Burn J. tit. Conrictioos ;

there is a trial by jury, sec 1 Stra. 67 ; Burn Chitty's Game Law, 1 vol. 169 to 229. tod S

J. tit. Cot.victions ; 1 East, 649. 655; 5 M. vol. 37 to 132.

& S. 206; 1 Clulty on Uanie Laws, 189 to

Vol. II. 78
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not timely given, to threaten the disuse of our admirqjjle and truly English

trial by jury, unless only in capital cases (3). For,

I. Of this summary nature are ail trials of oifences and frauds contrary

to the laws of the excise, and other branches of the revenue : which are to

be inquired into and determined by the commissioners of the respective de-

partments, or by justices of the peace in the country ; officers, who are all

of them appointed and removable at the discretion of the crown. And
though such convictions are absolutely necessary for the due collection of

the public money, and are a species of mercy to the delinquents, who
would be ruined by the expense and delay of frequent prosecutions by

action or indictment ; and though such has usually been the conduct of the

commissioners, as seldom (if ever) to afford just grounds to complain of

oppression
; yet when we again (a) consider the various and almost innu-

merable branches of this revenue ; which may be in their turns the sub-

jects of fraud, or at least complaints of fraud, and of course the objects of

this summary and arbitrary jurisdiction ; we shall find that the power of

these officers of the crown over the property of the people is increased to

a very formidable height.

II. Another branch of summary proceedings is that before justices of

the peace, in order to inffict divers petty pecuniary mulcts, and corporal pe-

nalties denounced by act of parliament for many disorderly offences ; such

as common swearing, drunkenness, vagrancy, idleness, and a vast variety

of others, for which I must refer the student to the justice-books formerly

cited (6), and which used to be formerly punished by the verdict of a jury

in the court-leet. This change in the administration of justice hath how-

ever had some mischievous effects; as, 1. The almost entire disuse and

contempt of the court-leet, and sheriffs tourn, the king's ancient

[*282] courts of common law, formerly much revered and respected. *2.

The burthensome increase of the business of a justice of the

peace, which discourages so many gentlemen of rank and character from

acting in the commission ; from an apprehension that the duty of their

office would take up too much of that time, which they are unwilling to

spare from the necessary concerns of their famihes, the improvement of

their understandings, and their engagments in other services of the pub-

lic. Though if all gentlemen of fortune had it both in their power, and

inclinations, to act in this capacity, the business of a justice of the peace

would be more divided, and fall the less heavy upon individuals : which

would remove what in the present scarcity of magistrates is really an ob-

jection so formidable, that the country is greatly obliged to any gentleman

of figure, who will undertake to perform that duty, which in consequence

of his rank in life he owes more peculiarly to his cotintry. However, this

backwardness to act as magistrates, arising greatly from this increase of

summary jurisdiction, is productive of, 3. A third mischief: which is, that

this trust, when shghted by gentlemen, falls of course into the hands of

those who are not so ; but the mere tools of office. And then the exten-

(a) See Book I. p. 319, &c. (b) Lambard and Burn.

(3) See observations, Burn J. tit. Convic- perly overruled, 1 East, 655. 1 M, & S. 206 i

tions ; 1 East, 649. Hence it has been a doc- for if the legislature has thought fit to intrust

trine, that a different rule of evidence, as to magistrates or other inferior jurisdictions, with

the strictness of proof, should be required in the decision in certain matters, their proceed-

the case of proceedings on a summary infor- ings ought to be governed by the same rules of

mation, than in an action, see 1 East, 649

;

evidence as affect superior courts.

but that doctrine now seems to have been pro-
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sire power of a justice of tho peace, which even in the hands of men of
honour is highly formidable, will be pruntitutcd to mean and scandalous
purposes, to the low ends of selfish ambition, avarice, or personal resent-

ment. And from these ill consequences wo may collect the prudent fore-

sight of our ancient lawgivers, who suffered neither the property nor the

punishment of the subject to be determined by the opinion of any one or

two men ; and we may also observe the necessity of not deviating any
farther from our ancient constitution, by ordaining new penalties to be in-

flicted upon summary convictions (4).

The process of these summary convictions, it must be owned, is ex-

tremely speedy. Though the courts of common law have thrown in one
check upon them, by malting it necessary to summon the party

accused before he is *condenuied. This is now held to be an in- [*283]
dispensable requisite (c) ; though the justices long struggled the

point ; forgetting that rule of natural reason expressed by Seneca,

" Qui statuit aliquidt parte inaudita altera^

Acquum licet statueHt, haud aequusfuit ;" (5)

(c) Salk. 181. 2 Lord Rayin. 1405.

(4) Unless a power of appeal be expressly

fiven by the legislature, there is no appeal, 6
iast, 514. Wightw. 22. 4 M. & S. 421, as

in proceedings against unqualified persons in

the game laws, 8 T. R. 218. note 6: but the

party has in general a right to a certiorari, to

remove tho conviction into the court of king's

bench, unless that right be expressly taken
away. 8 Term. Rep. 542. But though it

seems to be a principle, that an appeal ought
to be preserved in cases where the certiorari

is taken away, yet in many cases although
there be no appea', yet the certiorari is ex-

Eressly taken away. Per Lord Mansfield,
)ougl. 552. If a statute, authorizing a sum-

mary conviction before a magistrate, give an
appeal to the sessions, who are directed to

hear and Jinally determine the matter, this

does not take away the ct-rtiorari, even after

such an appeal made and determined ; and
lord KenyoB said, " The certiorari being a
beneficiarwrit for the subject, could not be ta-

ken away without express words, and he
thought it was much to be lamented in a va-

riety of eases, that it was taken away at all."

8 T. R. 542. Where an appeal is given, the

magistrates should make known to the con-
victed party his right to appeal, but if ho decline
anpeahng they need not go on to inform him
of the nccessarr steps to be taken in order to

&pp<fal. 3 M. & S. 493. Upon an appeal the

magistrates are bound to receive any Tresh

evidence, although not tendered on the former
hearing. 3 M. & S. 133.

Upon a certiorari the conviction of the ma-
gistrate is removed into tlie superior court,

but there is not (as upon an appeal) any re-

hearing of the evidence or merits ; and the

court can only look to the form of the convic-
tion, and see from that whether or not the par-
ty has bcfn lce;i" '

! tho certio-

rari thorrfore oj. iro of a writ

of error, and no • n to the pro-
ceedings can bo taken. 6 T. R. 376. 8 T.
R. 590. If therefore the magistrate, in order

to sustain his conviction, should misstate tho
evidence or other proceeding before him, the
remedy is by motion founded on affidavits to
the court of K. B. for a rule to shew
why a mandamus should not issue, reqamnc
the magistrate to state the whole of the evi-

dence adduced before him correctly in his

conviction, pursuant to 3 Geo. IV. c. 23. 4
Dovvl. & R. 352. If a magistrate wilfully

misstate material evidence, he will be subject

to a criminal information or indictment. 1

East, 186.

(5) '• He who decides a case without hear-
ing both parlies, though his decision may be
just, is himself unjust ;" which is adopted ai
a principle of law by Lord Coke, in 11 Co,
Rep. 99. A summons is indispensably re-

quired in all penal proceedings of a suminarr
nature by justices of peace. Rex v. Dyer, I

Salk. 181 ; 6 Mod. 41 ; and see the cases coi-

lecled in 8 Mod. 154. note (o). It is declared

by Lord Kenyan to be an invariable rule of
law, Rex v. Bonn, 6 T. R. 198 ; and it is staU
ed by Mr. Sen. Hawkins to be implied m the

construction of all penal statutes. 1 Haw. P.
C. 450. So jealous is the law to enforce this

equitable rule, that the neglect of it by a jus-

tice in proceeding summarily without a pre-

vious summons to the party, has been treated

as a misdemeanor, proper for tho interference

of the couit of King's Bench by information
\

Rex V. Venable8,2 Ld. Ray. 1407; Rrx v.

Simpson, 1 Slra. 46; Rex w. Ai
678; which has been granted up"
of the fact. Rex v. Harwood, Z i^

3 Burr. 1716, 1768 ; Rex v. Constable, 7 D.
and R. 663, 3 M. C. 488. As this is a privi-

lege of common right, which roauires no spe-

cial provision to entitle the defendant to the

advantage of it, so it cannot be taken away
by any custom. Rex v. Cambridge (Univer-

sity), 8 Mod. 163. Upon a sufficient informa-

tion properly laid, the magistrates are bound

to issue a summons, and proceed to aheanng

;

and if they refuse to do so, will b« C0Dip«Ued
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A rule, to which all municipal laws, that are founded on the principles of

justice, have strictly conformed : the Roman law requiring a citation at

the least ; and our common law never suffering any fact (either civil or

criminal) to be tried, till it has previously compelled an appearance by the

party concerned. After this summons, the magistrate, in summary pro-

ceedings may go on to examine one or more witnesses, as the statute

may require, upon oath (6) ; and then make his conviction of the offender.

by mandamus. Rex v. Benn, 6 T. R. 195.
The summons should be directed to the party
against whom the charge is laid ; and should
in general be signed by the justice himself by
whom it is issued. Rex v. Stevenson, 2 East,
365. Where a particulai form of notice is

prescribed by the Act, that must be strictly

pursued. Rex v. Croke, Cowp. 30, The in-

tention of the summons being to afford the
person, accused the means of making his de-
fence, it should contain the substance of the
charge, and fix a day and place for his appear-
ance ; allowing a sufficient time for the at-

tendance of himself and his witnesses. Rex
V. Johnson, 1 Stra. 260. A summons to ap-
pear immediately upon the receipt thereof, has
beeij thought insufficient in one case. 2 Burr.

681. In another, an objection made to the

summons that it was to appear on the same
day, was only removed by the fact of the de-

fendant having actually appeared, and so

waved any irregularity in the notice. Rex v.

Johnson, 1 Stra. 261. It is equally necessary

that it should be to appear at a place certain :

otherwise the party commits no default by not

appearing ; and the magistrate cannot proceed
in the defendant's absence upon a summons
defective in these particulars, without making
himself liable to an information. Rex v.

Simpson, 1 Stra. 46. It has been made a ques-
tion whether the service of the summons must
be personal. It seems in general necessary
that it should be so, unless where personal

service is expressly dispensed with by statute.

Parker, C. /., was of that opinion. 10 Mod.
845. And the provisions specially introduced

into many Acts of Parliaments, to make a
service at the dwelling-house sufficient, seem
to justify the inference, that the law in other

cases is understood to require a service upon
the person. Where personal service is not

necessary, leaving a copy at the house is suffi-

cient ; Rex V. Chandler, 14 East, 268 ; and
the delivery may be to a person on the premif

ees, apparently residing there as a servant.

Id. ibid. These rules apply, however, only to

those cases where the clefendant does not in

fact appear ; for if he actually appears and
pleads, there is no longer any question upon
the sufficiency or regularity of the summons.
1 Stra. 261. Paley on Convictions, 2 ed. by
Dowling, 21, 23.

(6) The magistrate has, in general, no au-
thority to compel the attendance of witnesses
for the purpose of a summary trial ; unless
where it is specially given by Act of Parlia-
ment. This, m many cases, has been done

;

and in sundry Acts the provision is accompa-
nied with a penalty on refusal to attend for the
purpose of being examined. It seems agreed
that the examination of witnesses must be

upon oath, and that no legal conviction can be
founded upon any testimony not so taken.

There is a difference in the manner in which
the Acts are worded, in regards to the mode of

examination to be pursued; for, while some
Acts expressly mention the testimony of wit-

nesses on oath, others, in general terms, autho-

rize the magistrate to hear and determine, or to

convict or give judgment on the examination of
witnesses, without noticing the oath. But such
general expressions seem, in legal construc-

tion, necessarily to refer to the only kind of

testimony known to the law, namely, that

upon oath. " For," says Dalton, " in all cases,

wheresoever any man is authorized to examine
witnesses, such examination shall be taken
and construed to be as the law will, i. e. upon
oath." Dalt. c. 6, § 6 ; and see id. c. 115, c.

164; Plowd. 12, a; Lamb. 517; ex parte Al-
dridge, 4 D. and R. 83 ; 2 M. C. 120 ; Rex v.

Glossopp, 4 B. and A. 616 ; Paley, 33, 34.

AUhoutrh no mode of examination be pointed

out by the statutes giving jurisdiction over the

offence
;
yet, as justice requires that the ac-.

cused should be confronted with the witness-

es against him, and have an opportunity of
cross examination, it is required by law, in the

summary mode of trial now under considera-

tion, that the evidence and depositions should

be taken in the presence of the defendant,

where he appears. For though the legislature,

by a summary mode of inquiry, intended to

substitute a more expeditious process for the

common law method of trial, it could not de-
sign to dispense with the rules of justice, as

far as they are compatible with the method
adopted. Indeed, it may be useful upon this

occasion to notice the general maxim which
has been laid down as a guide to the conduct
of magistrates in regulating all their summa.-
ry proceedings, namely, that " Acts of Parlia-

ment, in what they are silent, are best ex-

pounded according to the use and reason of
the common law." Rex v. Simpson, 1 Stra.

45. Unless, therefore, the defendant forfeits

this advantage by his wilful absence, he ought
to be called upon to plead before any evidence-
is given. 1 T. R. 320. And the witnesses
must be sworn and examined in his presence.
Rex V. Vipont, 2 Burr. 1163. Or, if the evi-

dence has been taken down in his absence,
and is read over to him afterwards, the witness

must at the same time, unless the defendant
upon hearing the evidence should confess the

fact, Rex. v. Hall, 1 T. R. 320, be resworn in

his presence, and not merely called upon to

assert the truth of his former testimony. Rex
V. Crowther, 1 T. R. 125. For the intent of

the rule is, that the witness should be subject-

ed to the examination of the defendant upon
his oath. 2 Burr. 1163 ; and see Rex v. Kid*-
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in writinij : upon which he usually issues his warrant, cither to apprehend
the otrcnder, in case cor|)oral punishment is to be inflicted on him ; or else

to levy the penalty incurred, by distress and sale of his poods. Thi« is,

in general, the method of summary proceedings before a justice or jiistico^

of the peace ; but for particulars wo must have recourse to the several
statutes, which create the ollence, or inflict the punishment : and which
usually chalk out the method by which oflienders are to be convicted.
Otherwise they fall of course under the general rule, and can only be con-
victed by indictment or information at the common law.

III. To this head, of summary proceedings may also bo properly refer-

red the method, immemorially used by the superior courts of justice, of
punishing contempts by attachment, and the subsequent proceedings there-

on.

The contempts, that are thus punished, are cither direct, which openly
insult or resist the powers of the courts, or the persons of the judges who
preside there ; or else are consequential, which (without such gross

indolence or direct opposition) ^plainly tend to create an universal [*284]
disregard of their authority. The principal instances, of either

sort, that have been usually {d) punishable by attachment, are chiefly of the

following kinds. 1. Those committed by inferior judges and magistrates;

by acting unjustly, oppressively, or irregularly, in administering those por-

tions of justice which are intrusted to their distribution : or by disobeying

the king's writs issuing out of the superior courts, by proceeding in a cause

after it is put a stop to or removed by writ of prohibition, certioraH, error,

supersedeas, and the like. For, as the king's superior courts (and especially

the courts of king's bench) have a general superintendance over all inferior

jurisdictions, any corrupt or iniquitous practices of subordinate judges are

contempts of that superintending authority, whose duty it is to keep them
within the bounds of justice. 2. Those committed by sheriflTs, baiUflfs,

goalers, and other officers of the court : by abusing the process of the law,

or deceiving the parties, by any acts of oppression, extortion, collusive be-

haviour, or culpable neglect ofduty (7). 3. Those committed by attorneys

and solicitors, who are also officers of the respective courts : by gross in-

stances of fraud and corruption, injustice to their clients, or other dishonest

practice (8). For the malpractice of the officers reflects some dishonour on
their employers : and, if frequent or unpunished, creates among the people

a disgust against the courts theinaselves. 4. Those committed by jurymen,

in collateral matters relating to the discharge of their oflice : such as ma-
king default, when summoned ; refusing to be sworn, or to give any ver-

(d) 2 Hawk. P. C. 142, &c.

dy, 4 D. and R. 734 ; 2 M. C. 364. This rule 152 ; Rex v. Thompson, 2 T. R. 18 ; Rex v.

is confirmed, rather than contradicted, bv those Swallow, 3 T. R. 284; Paley, 39,40.
cases wherein convictions have been sustain- (7) See Tidd, 8 edit. 308, 9. 312, 3. 231.

ed without expressly alle{.'in<j the evidence to (8) It is not, however, usual for the court to

have been taken in the presence of the defend- interfere in a summary way against an attor-

ant. Rex i'. Baker, 2 Stra. 1240; Rex i». Ai- ney for a mere breach of promise, where thera

ken, 8 Burr. 1786; Rex v. Kempson, Cowp. is nothing criminal, 2 Wils. 371, and see 2
241. For it will be found that in all those Moore, 665. 1 Bin;;. 102, 5; or on account
cases the judgment proceeded upon a pre- of negligence or unskilfulness, 4 Burr. 2060.

sumption collected from the whole conviction, 2 Bla. Rep. 780. 1 Chit. Rep. 651; except it

that the defondnnf wns in fact present, and did be very gross, Say. 50, 169 ; nor for the mi^
hear the <\ i ii, which was always conduct of an attorney indepi-ndcntly of his

admitted to v to the regularity of profession. But see 4 H. St. A. 47. 5 B. &
themagistra'. ings. Rex r. Vipont, A. 898. 8 Chit. Rep. 53. 1 Bingh. 91. 7

2 Burr. 1163 ; auJ scu Kea v. Lovat, 7 T. K. Moore, 424. 437. Tidd. 5 ed. 81.^
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diet ; eating or drinking without the leave of the court, and especially at

the cost of either party ; and other misbehaviour or irregularities of a
similar kind : but not in mere exercise of their judicial capacities, as by giv-

ing a false or erroneous verdict. 5. Those committed by witnesses : by
making default when summoned, refusing to be sworn or examined, or

prevaricating in their evidence when sworn. 6. Those committed by par-

ties to any suit, or proceeding before the court : as by disobedience

[*285] to any *rule or order, made in the progress of a cause ; by non-
payment of costs awarded by the court upon a motion ; or, by non-

observance of awards duly made by arbitrators or umpires, after having en-

tered into a rule for submitting to such determination (e). Indeed the at-

tachment for most of this species of contempts, and especially for non-pay-
ment of costs and non-performance of awards, is to be looked upon rather

as a civil execution for the benefit of the injured party, though carried on
in the shape of a criminal process for a contempt of the authority of the

court (9). And therefore it hath been held that such contempts, and the

process thereon, being properly the civil remedy of individuals for a private

injury, are not released or affected by a general act of pardon. And upon
a similar principle, obedience to any rule of court may also by statute 10
Geo. III. c. 50. be enforced against any person having privilege of parlia-

ment by the process of distress infinite. 7. Those committed by any other

persons under the degree of a peer : and even by peers themselves, when
enormous and accompanied with violence, such as forcible rescous and the

like (/); or when they import a disobedience to the king's great preroga-

tive writs of prohibition, habeas corpus (g-), and the rest (10). Some ofthese

contempts may arise in the face of the court ; as by rude and contume-
lious behaviour ; by obstinacy, perverseness, or prevarication : by breach of
the peace, or any wilful disturbance whatever : others in the absence of
the party ; as by disobeying or treating with disrespect the king's writ, or

the rules or process of the court ; by perverting such writ or process to the

purposes of private malice, extortion, or injustice ; by speaking or writing

contemptuously of the court or judges, acting in their judicial capacity

;

by printing false accounts (or even irue ones without proper permission)

of causes then depending in judgment ; and by any thing, in short, that de-

monstrates a gross want of that regard and respect, which when once
courts of justice are deprived of, their authority (so necessary for the good

order of the kingdom) is entirely lost among the people (11).

[*286] *The process of attachment, for these and the like contempts,

must necessarily be as ancient as the laws themselves. For laws,

without a competent authority to secure their administration from disobe-

dience and contempt, would be vain and nugatory. A power therefore in the

supreme courts of justice to suppress such contempts, by an immediate at-

tachment of the offender, results from the first principles of judicial esta-

blishments, and must be an inseparable attendant upon every superior tri-

(e) See Book III. pag. 17. (g) 4 Burr. 632. Lords' Journ. 7 Feb. 8 Jun.
(/) Styl. 277. 2 Hawk. P. C. 152. Cro. Jac. 419. 1757.

Salk. 586.

(9) By the insolvent acts persons commit- (10) But a peer cannot be attached for non-
ted to prison upon an attachment for non-pay- payment of money, pursuant to an order of
ment of money, awarded to be paid upon a nisi prius, which has been made a rule of
submission to an arbitration, which has been court. 7 T.R.171.448.
made a rule of court, or upon an attachment (11) See 2 R. S. 278, § 10, and p. 634, § 1,

for not paying costs, may have the benefit of &c. regulating the subject of contempt* of
,that statute as insolvent debtors. court.
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bunal. Accordingly we find it actually exercised 08 early as theTannals of

our law extend. And thouf^h a very lenriied author (A) sceniH inclinable to

derive this process from the statute of VVostm. 2. 13 Edw. I. c. 39. (which
ordains, that in case the process of the kinpj's courts be resisted by the pow-
er of any great man, the sherift* shall chastise the resisters by im[)ri8on-

ment, " a qua uoji deliberentur sine speciali praecejjto domini reiris ;" and if

the sherift' himself be resisted, he shall certify to the courts the names of the

principal otfenders, their aiders, consenters, commanders, and favourers,

and by a special writ judicial they shall be attached by their bodies to appear
before the court, and if they be convicted thereof they shall be punished at

the king's pleasure, without any interfering by any other person whatso-

ever), yet he afterwards more justly concludes, that it is apart of the law

of ike land; and, as such, is confirmed by the statute of magna charla.

If the contempt be committed in the face of the court, the oftender may
be instantly apprehended and imprisoned, at the discretion of the judges («),

without any farther proof or examination. But in matters that arise at a
distance, and of which the court cannot have so perfect a knowledge, un-

less by the confession of the party or the testimony of others, if the judges
upon affidavit see sufficient ground to suspect that a contempt has been
committed, they either make a rule on the suspected party to shew cause

why an attachment should not issue against him (j) ; or, in very flagrant

instances of contempt, the attachment issues in the first instance

(k); as it also *does, if no sufficient cause be shewn to discharge, [*287]
and thereupon the court confirms, and makes absolute, the original

rule. This process of attachment is merely intended to bring the party in-

to court : and, when there, he must either stand committed, or put in bail,

in order to answer upon oath to such interrogatories as shall be administer-

ed to him, for the better information of the court with respect to the circum-

stances of the contempt. These interrogatories are in the nature of a

charge or accusation, and must by the course of the court be exhibited

within the first four days (/) : and, if any of the interrogatories is improper,

the defendant may refuse to answer it, and move the court to have it struck

out (m). If the party can clear himself upon oath, he is discharged ; but, if

perjured, may be prosecuted for the perjury {n). If he confesses the con-

tempt, the court will proceed to correct him by fine, or imprisonment, or

both, and sometimes by a corporal or infamous punishment (o). If the

contempt be of such a nature, that, when the fact is once acknowledged,

the court can receive no farther information by interrogatories than it is al-

ready possessed of (as in the case of a rescous) (p), the defendant may be

admitted to make such simple acknowledgment, and receive his judgment
without answering to any interrogatories (12) : but if he wilfully and obsti-

nately refuses to answer, or answers in an evasive manner, he is then clearly

guilty of a high and repeated contempt, to be punished at the discretion of

the court.

It cannot have escaped the attention of the reader, that this method of

(*) Gilb. Hint. C. P. ch. 3. (m) Stra. 444.
(i) Staund. P. C. 73. b. (n) 6 Mod. 73.

( I) Styl. 977. (o) Cro. Car. 146.

(k) Balk. 84. Stra. 185, 564. (p) The Ring v. Elkins, M. 8 Geo. in. B. U.

(/) 6 Mod. 73.

(12) Although the defendant acknowledges intcrrogatoiicB, unlegg thoy are waired by tl»

all the facts charged against him, yet it is the prosecutor^ 6 T. R. 362.

practice of the court to compel him to answer
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making the defendant answer upon oath to a criminal charge, is not

agreeable to the genius of the common law in any other instance (q) ; and
seems indeed to have been derived to the courts of king's bench and com-
mon pleas through the medium of the courts of equity. For the whole

proceeds of the courts of equity, in the several stages of a cause,

£*288] and finally to enforce their decrees, was, till the ^introduction of se-

questrations, in the nature of a process of contempt : acting only in

personam and not in rem. And there, after the party in contempt has an-

swered the interrogatories, such his answer may be contradicted and dis-

proved by affidavits of the adverse party : whereas, in the courts of law,

the admission of the party to purge himself by oath is more favourable to

his liberty, though perhaps not less dangerous to his conscience ; for, if he
clears himself by his answers, the complaint is totally dismissed. And,
with regard to this singular mode of trial, thus admitted in this one parti-

ticular instance, I shall only for the present observe, that as the process by
attachment in general appears to be extremely ancient (r), and has in

more modern times been recognized, approved, and confirmed by several

express acts of parliament (s), so the method of examining the delinquent
himself upon oath with regard to the contempt alleged, is at least of as
high antiquity (^), and by long and immemorial usage is now become the

law of the land.

CHAPTER XXI.

OF ARRESTS.

We are now to consider the regular and ordinary method of proceeding

in the courts of criminal jurisdiction : which may be distributed under

twelve general heads, following each other in a progressive order ; viz.

1. Arrest ; 2. Commitment, and bail : 3. Prosecution ; 4. Process ; 6. Ar-

raignment, and its incidents ; 6. Plea, and issue ; 7. Trial, and conviction

;

8. Clergy ; 9. Judgment, and its consequences ; 10. Reversal of Judg-
ment; 11. Reprieve, or pardon; 12. Execution;—all of which will be
discussed in the subsequent part of this book.

First, then, of^an arrest (1); which is the apprehending or restraining of

one's person, in order to be forthcoming to answer an alleged or suspected

crime. To this arrest all persons whatsoever are, without distinction,

equally liable in all criminal cases : but no man is to he aVrested, unless

charged with such a crime, as will at least justify holding him to bail

when taken. And, in general, an arrest may be made four ways : 1. By
warrant : 2. By an officer without warrant : 3. By a private person also

without a warrant : 4. By an hue and cry.

[*290] *1. A warrant may be granted in extraordinary cases by the pri-

vy council, or secretaries of state (a)(2) ; but ordinarily by justices

ig) See Book III. p. 100, 101. (0 M. 5 Edw. IV. rot. 75, citedin Rast. Eot 268,
(r) Yearb. 20 Hen. VI. c. 37. 22 Edw. IV. c. 29. pi. 5.

(s) Stat. 43 Eliz. c. 6. $ 3. 13 Car. II. st. 2, c, 2, (a) 1 Lord Raym. 65.

$ 4. 9 & 10 W. III. c. 15. 12 Ann. st. 2, c. 15, $ 5.

(1) As to arrests in criminal cases in ge- J. tit. Arrest,
ncral, see 1 Chit, C; L. 2 ed. 11 to 71. Burn. (2) Or by the speaker of the house of com-
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of the peace (3). This they may do in any cases vl ' a juriw-

diction over the oflence ; in order to compel the pei- > appear

before them (6): for it would be absurd to give th«jfri power to examiru; an

oftender, unless tiiey hud also a power to compel him to attend, and Hubmit

to such examination. And this extends undoubtecily to ail trfasons, felo-

nies, and breaches of the peace (4); ahd also to all such olfences as thev

have power to punish by statute (6). Sir Edward Coke indeed (c) hath

laid it down that a justice of the peace cannot issue a warrant to appre-

hend a felon upon bare suspicion ; no, not even till an indictment be ac-

tually found : and the contrary practice is by others {d) held to be grounded

rather upon connivance than the express rule of law ; though now by long

custom established. A doctrine which would in most cases give a loose

to felons to escape without punishment ; and therefore sir Matthew Hale
hath combated it with invincible authority and strength of reason : main-

taining, 1. That a justice of peace hath power to issue a warrant to appre-

hend a person accused of felony, though not yet indicted {e) (6); and, 2.

That he may also issue a warrant to apprehend a person suspected of felo-

ny, though the original suspicion be not in himself, but in the party that

prays his warrant ; because he is a competent judge of the probability of-

fered to him of such suspicion. But in both cases it is fitting to examine

upon oath the party requiring a warrant, as well to ascertain that there is

a felony or other crime actually committed, without which no warrant

should be granted ; as also to prove the cause and probability of suspecting

the party, against whom the warrant is prayed (/). This warrant ought to

be under the hand and seal of the justice (7), should set forth the time and

(ft) 2 Hawk. p. C. 84. (e) 2 Hal. P. C. 108.

(c) 4Inat 176. (/) Ibid. IW.
(d) 2 Hawk. P. C 84.

I

mons (14 Eagl, 1. 163,) or house of lords, (8 1 B. & B. 548. Gow. 84. Fortes. 37. 358, 140.
T. R. 314,) or by a judge of the court of king's 11 St. Tr. 305. 316. 2 Wils. 159. 160, and
bench. 1 Hale, 578 ; and see 48 Geo. III. c. nuisances, when persi.sted in, Vent. 169. I

58. Mod. 76. 5 Mod. 80. 142. 6 M<k1. 180, »ub-
Wh«n the offender is not likely to abscond ject the offender to such crimnial process,

before a warrant can be obtained, it is in g«- And there ar? some misdemeanors for which
neral better to apprehend him by a warrant, particular acts of parliament expressly auiho«
than for a private person, or officer, to atrest rize a justice of tne peace to issue nis war-
him of his own accord, because if the justice rant, as, for keeping a disorderly house, 25
should grant his warrant eironcously, no ac- Geo. II. c. 36. s. 6, or obtzaning money under
tion lies against the party obtaining it. 3 Esp. false pretences. 30 Geo. II. c. 24. In mo-
166, 7. And if a magistrate exceed his juris- dem practice, however, it is not usual for a
diction, the officer who executes a warrant is justice out of sessions to issue a warrant for

nrotected from liability, and the magistrate a hbel on a private individual, or for perjury;
liimsolf cannot be sued imtil after a month's though where an illegal publication is mani-
noticc of action, during which he may tender festly dangerous in its tendency to the public

amends, 24 Geo. II. c. 44, see ante, 1 book, interests, they will exercise that discretion

364. n. 37 ; and no action can be supported with which long practice has invested them.
against the parly procuring the warrant, 4 J. B. Moore, 195. 1 B. & B. 548. Gow, 84.

tlif.nirh the arrest was without cause, unless it This, "also, they will always do on the corn-

can Ix' proved that the warrant was obtained mission of any misdemeanor, which involves

maliciously. I T. R. 535. 3 Esp, R. 136. an attempt to perpetrate a felony. And when
(3) In 'New-York, arrests for any criminal assembled in session, they may issue a war-

offence may be directed by justices of the rant against a party suspected of perjury,

peace, and by the chancellor, judges of the even though he has not been indicted,

supreme court, of the superior court of the (5) Where a statute gives a justice juris-

city of New-York ; circuit ji;'- • "••«'s of diction over an oflicnce, it impliedlv gives him

county courts, mayors, recor^ ier- power to apprehend any person cnargf'd with

men of cities : 5iiprf»me courr ..crs; such offence; and especially after a party has

and by th<- - ues and assistant jus- neglected a summons. 2 Bing. 63. Hawk,
ticcs of th -w-York; and by no b. 2. c, 13, s. 15. 12 Rep. 131. b, 10 Mod. 248.

others, 2K 1. (6) See accordingly, 2 R. S. 706, § 3.

(4) Penury and libels, 4 J. B. Moore, 195. (7) But it seems sufficient if it be ia wnt»

Vol. II. 79
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place of making, and the cause for which it is made, and should be

[*291] directed to the "^constable or other peace-officer (or, it may be, to

any private person by name) (g-) (8), requiring him to bring the

party either generally (9) before any justice of the peace for the county, or

only before the justice who granted it ; the warrant in the latter case being

called a special warrant {h). A general warrant to apprehend all persons

suspectedy without naming or particularly describing any person in special,

is illegal and void for its uncertainty («); for it is the duty of the magistrate,

and ought not to be left to the officer, to judge of the ground of suspicion.

And a warrant to apprehend all persons, guilty of a crime therein specified,

/ is no legal warrant : for the point, upon which its authority rests, is a fact to

be decided on a subsequent trial ; namely, whether the person apprehended

thereupon, be really guilty or not (10). It is therefore in fact no warrant

at all ; for it will not justify the officer who acts under it (k) : whereas a

warrant, properly penned (even though the magistrate who issues it should

exceed his jurisdiction), will by statute 24 Geo. II. c. 44. at all events in-

demnify the officer who executes the same ministerially. And when a
warrant is received by the officer he is bound to execute it, so far as the

jurisdiction of the magistrate and himself extends. A warrant from the

chief, or other, justice of the court of king's bench extends all over the

kingdom : and is teste'd^ or dated, England ; not Oxfordshire, Berks, or other

particular county. But the warrant of a justice of the peace in one county,

as Yorkshire, must be backed, that is, signed by a justice of the

[*292] *peace in another, as Middlesex, before it can be executed
there (11). Formerly, regularly speaking, there ought to have

been a fresh warrant in every fresh county : but the practice of backing
warrants had long prevailed without law, and was at last authorized by
statutes 23 Geo. II. c. 26. and 24 Geo. II. c. 55. And now, by statute

(g) Salk. 176. inadvertently continued in every reign, and under

(A) 2 Haw^k. P. C. 85. every administration, except the four last years of

(i) 1 Hal. P. C. 580. 2 Hawk. P. C. 82. queen Anne, down to the year 1763 ; when such a
(k) A practice had obtained in the secretaries' of- warrant being issued to apprehend the authors,

fice ever since the restoration, grounded on some printers, and publishers of a certain seditious libel^

clauses in the acts for regulating the press, of issu- its validity was disputed ; and the warrant was ad-

ing general warrants to take up (without naming judged by the whole court of king's bench, to be
anv person in particular) the authors, printers, or void, in the case of Money v. Leach. Trin. 5 Geo.
publishers of such obscene or seditious libels, as ///. B. R. After which the issuing of such general
were particularly specified in the warrant. W^hen warrants was declared illegal by a vote of the house
those acts expired in 1694, the same practice was of commons. (Com. Journ. 22 Apr. 1766.)

ing and signed by him, unless a seal is express- directed, it must be directed to the constable,

ly required by a particular act of parliament, and not to the sheriff, unless such power be
Willes Rep. 411. Bull. N. P. C. 83. given by the act. 2 Ld. Raym. 1192. 2 Salk.

In New-York a seal is not required, (2 R. 381. sed vid. 1 H. Bla. 15, notis. These
S. 706, § 3) : and the warrant is to be returned distinctions are now rendered immaterial by
before the officer who issued it. Id. the 5 Geo. IV- c. 18. s. 6, whereby the consta-

(8) It has recently been decided, that war- ble, or any other peace-officer of any parish
rants may be directed to officers either by their or place, may execute any warrant witlun the
particular names or by the description of their magistrate's jurisdiction, whether the warrant
office; and that, in the first case, the officer be addressed to him byname or not; orwhe-
may execute the warrant any where within ther he be a constable or peace-officer, &c.
the jurisdiction of the magistrate who issued of the place in which he executes the war-
it; in the latter case, not beyond the precincts rant.

of his office. And where a warrant of a ma- (9) The warrant need not state the time
gistrate was directed " To the constables of when the party is to be brought before the
W. and to all other his majesty's officers," it magistrate for examination. Fort. 143. 8
was held that the constables of "W. (their T. R. 110.
names not being inserted in the warrant) (10) General warrants to take up loose, idle,

could not execute it out of the district. 1 Bar. and disorderly people, 3 Burr. 1766. and search
& Ores. 288. 2D. & R. 444. If an act of warrants, Hawk. b. 2. c. 13. s. 17. n. 6. are the
parliament direct that a justice shall grant a only exceptions to this rule,
warrant, and do not state to whom it shall be (11) So in New-York. (2 R. S. 707, § 5.)
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13 Geo. III. c. SI. any warrant for appn'|jc»n<ling an Enf?1i " '1<t, who
may have escaped into Scotland, and riVr rers(i^ may be < . and ex-

ecuted by the local map;istrates, and the ollrndor conveyed back to that

part of the united kingdomH, in which such offence waa commited (12).

2. Arrests by olficers., without traiTant, may be executed, 1 . \\y a juHtice

of the peace ; who may himself apprehend, or cause to be apprehended,
by word only, any person committing a felony or breach of the peace in

his presence (/). 2. The sheriff (13), and, 3. The coroner, may apprehend
any felon within the county without warrant. 4. The constable, of whose
office we formerly spoke (m), hath great original and inherent authority

with regard to arrests. He may, without warrant, arrest any one for a
breach of the peace, committed in his view, and carry him before a jugtico

of the peace. And, in case of felony actually committed, or a danger-

ous wounding, whereby felony is like to ensue, he may upon probable

suspicion arrest the felon (14); and for that purpose is authorized (as upon

(0 IHaLP. C.86. (m) See Book I. pag. 355.

(IS) And now by the 44 Geo. IIL c. 92. if

any otfender has escaped from Ireland into

England or Scotland, or vice versa, he may be
apprehended by a warrant endorsed by a jus-
tice of the peace of the coimty or jurisdiction

within which the offender shall be found ; and
he may be conveyed to that part of the united

kingdom, in which the warrant issued, and the

offence is charged to have been committed.
By the 54 Geo. III. c. 186. all warrants is-

sued in England, Scotland, or Ireland, may be
executed in any part of the United Kingdom,
Independently of this the secretary of state

for Ireland may, by his warrant, remove a pri-

soner there to be tried in England, for an of-

fence committed in the latter, 3 Esp. Rep,
178; and an English justice may commit a
person here who has comrnitted an offence in

Ireland, preparatory to sending him thither for

tnal. 2 Stra. 848. 4 Taunt. 34.

"With respect to the time of arresting a per-

son—A person may be apprehended in the

night as well as the day, 9 Co. 66 ; and though

the statufr 29 Car. II, c. 7. s. 6- prohibits ar-

rests on '
ii excepts the cases of trea-

sons, t breaches of the peace : in

these rii : -re, an arrest may be made
on that day, Cald. 291. 1 T. R. 265. Willes,

459.
As to the place in which a party may be ar-

rested. Since the privileges of sanctuary and
abjuration were abolished, by 21 Jac. I. c. 28,

no place affords protection to offenders against

the criminal law. And even the clergy may,
on a criminal rh:\rrro, hr arrested whilst m
their rt, I it is ille-

gal to . whilst in

tnc chur
,

> •

, or going

t It seems extremely doubtful whether this

decision should be followed in the U. S. with-

out a treaty for that purpose : see the case of
Carmra, i/«i.t Polari, in the New-York Ame-
n " r Oct. 7, 1831, decided
l> according to the case
111 , ir of the con.<«titution-

aUty of the law of New-York authorizing the

nirrender of criminals flying from foreign

countries. See the cases there referred to, 4

to or returning from the same on any day.
Bac Ab. Trespass, D. 3. And if a person hav-
ing committed a felony in a foreign country
comes into England, he may be arrested here,
and conveyed and ^iven up to the magistrates
of the country, against the laws ofwhich the of-
fence was committed. 4 Taunt. 34.|

It may be here observed as a general rule,
that if the warrant be materially defective, or
the officer exceed his authority in executing
it, and if he be killed in the attempt, this is

only manslaughter in the party whom he en-
deavoured to arrest, 1 East, P, C. 310, 1 Leach,
206. 6 T. R. 122. 6 East, 308. 1 B. & C,
291 ; and any third person may lawfully inter-

fere to prevent an arrest under it ; doing no
more than is necessary for that purpose. 6
East, 304, 8. 1 Leach. 206.

(13| And the sheriff may arrest, though th«
party be merely suspected of a capital offence,
2 Hale, 87 ; and if the sheriff be assaulted in
the execution of his office, h« may arrest the
offender, 1 Saund. 77, 1 Taunt. 146.

(14) A constable may justify an imprison-
ment, without warrant, on a reasonable charge
of felony made to him, although he afterwards
discharges the prisoner without taking him
before a magistrate, and although it turn out
that no felony was committed by any one,
Holt C. N. P, 478, C^d, 291 ; and the charge
need not specify all the particulars necessary
to constitute the offence. R. & R. C. C. 329.
In general, however, a constable cannot, with-
out an express charge or warrant, justify the
arrest of a supposed offender, upon suspicion

of his guilt, unless some arti has
been committed, ami there is r> ise

for the suspicion that the pari} .,---.:. J La

Johns. Ch. R, 106 (in 1819). S Wheeler's R.
(in 1823). 5 Wheat. R.note 1. Letter of Mr.
Jefferson to Mr. Genet, 11 Sept. 1793, (I

Amer. State Papers, 176.) Mr. Monroe's in-

structions to the Amerirai
~

" id. 9 toI.

p. 347 (in 1813). Mr. I
le-tter to

Gov. Throop, 24 Aug. 1 i
• r. Jurist,

No. 2. p. 304, See also 1 R. S. 164, § 8,ftc.;

t Id. 748, § 46.
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a justice's warrant) to break open doors, and even to kill the felon if he
cannot otherwise be taken ; and, if he or his assistants be killed in attempt-

ing such arrests, it is murder in all concerned (n), 5. Watchmen, either

those appointed by the statute of Winchester, 13 Edw. I. c. 4. to keep
watch and ward in all towns from sun-setting to sun-rising, or such as
are mere assistants to the constable, may virtute officii arrest all offenders,

and particidarly night-walkers, and commit them to custody till the morn-
ing (0) (16).

3. Any private person (and a fortiori a peace-officer) that is

[*293] present when any felony is committed, is bound by the law to *ar-

rest the felon, on pain of fine and imprisonment, if he escapes

through the neghgence of the standers-by (p). And they may justify

breaking open the doors upon following such felon ; and if they kill him,

provided he cannot be otherwise taken, it is justifiable ; though if they are

killed in endeavouring to make such arrest, it is murder [q). Upon proba-

ble suspicion also a private person may arrest the felon, or other person so

suspected (r) (16). But he cannot justify breaking open doors to do it;

(n) 2 Hal. P. C. 88, 89.

(o) Ibid. 98.

ip) 2 Hawk. P, C. 74.

iq) 2 Hal. P. C. 77.

(r) Stat. Geo. II. c.

4 Esp. Rep. 80. Holt C. N. P. 478.
[awk. b. 2. 12. s. 16. 2 Hale, 92. 89. n. f.

Cald. 291 ; and a constable is not justified in

apprehending and imprisoning a person on
suspicion of having received stolen goods, on
the mere assertion of one of the principal fe-

lons. 2 Stark. 167. There are, however, au-
thorities in favour of an exception to this rule

in the case of night-walkers, and persons rea-
sonably suspected of felony, in the night. 3
Taunt. 14. 1 East P. C. 303. Hawk. b. 2. c.

12. s. 20. 2 Hale, 89. 5 Edw. 3. c. 14. 2
Inst. 52. Bac. Ab. tit. Constable, G. And,
by a modern act of parliament, an express pow-
er is given to constables and other peace-offi-

cers, when on duty, to apprehend every per-

son who may reasonably be suspected of hav-
ing, or carrymg, or by any ways conveying, at

any time, after sun-setting and before sun-ris-

ing, goods suspected to be stolen. 22 Geo.
in. c. 68. s. 3. 64 Geo. III. c. 67. s. 16, 17,

18. And other statutes, 32 Geo. III. c. 53. s.

17. 61 Geo. III.c. 119. s. 18 and 24, authorize

constables and other peace-officers to appre-

hend evil-disposed and ^suspected persons and
reputed thieves. Thus, by the 32 Geo. III. c.

53. s. 17, constables, headboroughs, patroles,

and watchmen, are empowered to apprehend
reputed thieves frequenting the streets, high-

ways, and avenues of public resort, and con-

Tey them before a proper magistrate. And in

order to give more effect to the public office at

Bow-street, the 51 Geo. HI. c. 119. s. 24. and
64 Geo. III. c. 37. s. 16, 17, 18. direct two ma-
gistrates of that office (of whom the chief
magistrate must be one), to swear in men to

act as constables for Middlesex, Surrey, Es-
sex, Kent, and Westminster, and enable the
persons so sworn to apprehend offenders

against the peace, both by night and by day,
with all the powers which other constables
possess.

(15) But at common law, no peace-officer is

justified in taking up a night-walker, unless

he has committed some disorderly or suspicious
act. Bac. Ab. Trespass, D. 3. 2 Lord Raym.
IJOl.

(16) Where a felony has been actually com-
mitted, a private person acting with a good
intention, and upon such information as
amounts to a reasonable and probable ground of
suspicion, is justified in apptehending without
a warrant the suspected, person in order to

carry him before a magistrate. Cald. 291.
4 Taunt. 34, 5. Price, 526. But where a
private person had delivered another into the
custody of a constable, upon a suspicion
which appeared afterwards to be unfounded, it

was held that the person so arrested might
maintain an action of trespass for an assault

and false imprisonment against such private

person, although a felony had been actually

committed. 6 T. R. 315.
With respect to interference, and arrests in

order to prevent the commission of a crime,

any person may lawfully lay hold of a lunatic

about to commit any mischief, which, if com-
mitted by a sane person, would constitute a
criminal offence ; or any other person whom
he shall see on the point of committing a trea-

son or felony, or doing any act which will ma-
nifestly endanger the life or person of another,
and may detain him until it may be reasonably
presumed that he has changed his purpose

;

but where he interferes to prevent others fiom
fighting, he should first notify his intention to

prevent the breach of the peace. Hawk. b. 2.

c. 12. s. 19. 1 Hale, 589. 2Rol. Ab. 569. E.
pi. 3. n. 8. Selw. 3d ed. 880. Com. Dig.
Pleader. 3 M. 22. Bac. Abr. Trespass, D. 3.

I East P. C. 304. Thus any one may justify

breaking and entering a party's house and im-

prisoning him, to prevent him from murdering
his wife, who cries out for assistance. 2 B. &
P. 260. Selw. 3d ed. 8S0. Bac. Abr. Tres-
pass, D. 3. And the riding in a body to quell

a riot is lawful, and no information will be

granted for small irregularities in the pursuit
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unci it" eitiior \m\iy kill the other in the attempt^ it is jnniishiughtcr, and no
more («). It is no more, because there is no nmhcions (lesif^n to kill : but

it nraounts to so mueh, because it would be of most porniciouH consequence,

it', under pretence of suspecting felony, any private person might break
open a house, or kill another ; and also because such arrest upon suspicion

is barely permiiied by the law, and not enjoined^ as in the case of those who
are present when a felony is conmiitted.

4. There is yet another species of arrest, wherein both officers and pri-

vate men are concerned, and that is, upon an hue and cry raised upon a
felony committed. An hue (from /mer, to shout, and cry), hultsium et

clamor, is th6 old common law j)rocess of pursuing, with horn and with

voice, all felons, and such as have dangerously wounded another (<). It is

also mentioned by statute Westm. 1. 3 Edw. I. c. 9. and 4 Edw. I. de

officio coronatoris. But the principal statute, relative to this matter, is that

of Winchester, 13 Edw. I. c. 1. and 4. which directs, that from thence-

forth every country shall be so well kept, that immediately upon robberies

and felonies committed, fresh suit shall be made from town to town, and

from county to county ; and that hue and cry shall be raised upon the

felons, and they that keep the town shall follow with hue and cry with all

the town and the towns near ; and so hue and cry shall be made from town

to town, until they be taken and delivered to the sheriff. And,

that such hue and cry may more effectually be made, the *hun- [*294]

dred is bound by the same statute, cap. 3, to answer for all rob-

beries therein committed, unless they take the felon ; which is the founda-

tion of an action agamst the hundred («), m case of any loss by robbery.

By statute 27 Ehz. c. 13. no hue and cry is sufficient, unless made with

both horsemen and footmen. And by statute 8 Geo. II. c. 16. the constable

or like officer, refusing or neglecting to make hue and cry, forfeits 5/. : and
the whole vill or district is still in strictness liable to be amerced, according

to the law of Alfred, if any felony be committed therein and the felon

escapes (17). An institution which hath long prevailed in many of the

eastern countries, and hath in part been introduced even into the Mogul
empire, about the beginning of the last century ; which is said to have ef-

fectually delivered that vast territory from the plague of robbers, by making
in some places the villages, in others the officer of justice, responsible for

all the robberies committed within their respective districts {w). Hue and
cry (x) may be raised either by precept of a justice of the peace, or by a
peace-officer, or by any private man that knows of a felony. The party

raising it must acquaint the constable of the vill with all the circumstances
which he knows of the felony, and the person of the felon ; and thereupon
the constable is to search his own town, and raise all the neighbouring vills,

and make pursuit with horse and foot ; and in the prosecution of such hue
and cry the constable and his attendants have the same powers, protection,

and indemnification, as if acting under a warrant of a justice of the peace.
But if a man wantonly or maliciously raises an hue and cry, without cause,
he shall be severely punished as a disturber of the public peace (y).

(#) 2 Hal. p. C. 83, 83. (w) Mod. Un. Hist. vi. 383, tII. 136.
(I) Bracton, I. X tr. 2, c. 1, ( 1. Mlrr. c. «. ^6. (z) 2 Hal. P. C. 100-104.
(u) 8«c Book ni. pag. 161. (y) 1 Hawk, P. C. 75.

of such a design. I Bla. Rap. 47. 1 B. & P. till he be carried before a mafiatrata, 1 R. Jt

t«4. n. a. 1 East P. C. S04. If a man be IVI.C.C.9S.
found attempting to commit a felony in the (17) These acts are all repealed bjr T uui 8
night, any one may apprehend and detain hini Geo. IV. c. 27.
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In order to encourage farther the apprehending of certain felons, rewards

and immunities are bestowed on such as bring them to justice, by divers

acts of parliament. The statute 4 & 6 W. & M. c. 8. enacts, that such as

apprehend a highwayman, and prosecute him to conviction, shall re-

ceive a reward of 40/. from the public ; to be paid to them (or, if

[*295] *killed in the endeavour to take him, their executors) by the sheriff

of the county ; besides the horse, furniture, arms, money, and other

goods taken upon the person of such robber ; with a reservation of the

right of any person from whom the same may have been stolen : to which

the statute 8 Geo. II. c. 16. superadds 10/. to be paid by the hundred in-

demnified by such taking. By statutes 6 & 7 W. III. c. 17. and 15 Geo.

II. c. 28. persons apprehending and convicting any offender against those

statutes respecting the coinage, shall (in case the offence be treason

or felony) receive a reward of forty pounds; or ten pounds, if it only

amount to counterfeiting the copper coin. By statute 10 & 11 W. III. c.

23. any person apprehending and prosecuting to conviction a felon guilty

of burglary, house-breaking, horse-stealing, or private larceny to the value

of 5s. from any shop, warehouse, coach-house, or stable, shall be excused

from all parish offices. And by statute 5 Ann. c. 31. any person so ap-

prehending and prosecuting a burglar, or felonious house-breaker, (or, if

killed in the attempt, his executors), shall be entitled to a reward of 40/. (z).

By statute 6 Geo. I. c. 23. persons discovering, apprehending, and prose-

cuting to conviction, any person taking reward for helping others to

their stolen goods, shall be entitled to forty pounds. By statute 14 Geo.
II. c. 6. explained by 15 Geo. II. c. 34. any person apprehending and prose-

cuting to conviction such as steal, or kill with an intent to steal, any sheep
or other cattle specified in the latter of the said acts, shall for every such
conviction receive a reward often pounds. Lastly, by statute 16 Geo. II.

c. 15. and 8 Geo. III. c. 15. persons discovering, apprehending, and con-
victing felons and others being found at large during the term for which
they are ordered to be transported, shall receive a reward of twenty
pounds (18).

CHAPTER XXII.

OF COMMITMENT AND BAIL.

When a delinquent is arrested by any of the means mentioned in the

preceding chapter, he ought regularly to be carried before a justice of the

peace (1): and how he is there to be treated, I shall next shew, under the

second head, of commitment and bail.

<z) The statutes 4 & 5 W. & M. c. 8. 6 & 7 W. the sheriffs) are extended to the county-palatine of
III. c. 17. and 5 Ann. c. 31. (together with 3 Geo. I. Durham, by stat. 14 Geo. III. c. 46.

c. 15. § 4, which directs the method of reimbursing

(18) The above acts are repealed by 7 and held that though a constable might be justified

8 Geo. IV. c. 22. 27. 64. and 58 Geo. III. c. in removing him from the church, and detaining

70; and costs are allowed to prosecutors in him till the service was over, yet he oould not
certain cases. legally detain him afterwards to take him before

(1) In a late case, where it was stated the a magistrate, 2 B. & C. 699.
party behayed improperly in a church, it was A watchman should deliver the supposed of-
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The jufltico before whom such prisoner is brought, is bound immediately
to examine the circumstances of the crime alleged (2) : and to this end by
statute 2 & 3 Ph. & IVI. c. 10. he is to take in writing the examination of
such prisoner, and the information of those who bring him (3) : which, Mr.
Lambard observes (a), was the tirst warrant given for the examination of a
felon in the English law. For, at the common law, nemo ttnchatnr prodere
seipsum : and his fault was not to be wrung out of himself, but rather to

be discovered by other means and otlier men. If upon this inquiry it ma-
nifestly appears, that either no such crime was committed, or that the sus-

picion entertained of the prisoner was wholly groundless, in such cases
only it is lawful totally to discharge him. Otherwise he must either be
committed to prison, or give bail : that is, put in securities for his appear-

ance, to answer the charge against him (4). This commitment therefore

(o) Eircnarch. b. 2, c. 7. See pag. 357.

fender over to a constable, or take .him before a
magistrate. Dalt. J. c. 104.

A private person may do the same as a
watchman. In a late case, it was held that a
private person when he took a party endea-
vouring to commit a felony, might detain him,
in order to take him before a magistrate. 1 R.
&M. C.C.93.

(2) A constable arresting a man on suspi-

cion of felony, is bound to take him before a
magistrate as soon as ho reasonably can : and
he has no right to detain a prisoner three days
without takmg him before a magistrate, in or-

der that evidence may be collected in support
of a felony with which he is charged. Wright
V. Court, 6 D. and R. 623. And sco 2 Haw.
P.O. 117.

It is the duty of the magistrate to take and
complete the examination of all concerned,
and to discharge or commit the individual sus-
pected, as soon as the nature of the case will

admit. Fost. 142, 3. But he is allowed a
reasonable time for this purpose, before he
makes his final decision. It seems to have
been formerly considered, that the law intends

three days to be sufficient, and that a magis-
trate cannot justify the detainer of a party
eighteen days uncfer examination. Scavage
V. Tateham, Cro. Eliz. 829 ; 1 Hale, P. C.
685, 6 ; 2 id. 120, 1 ; 2 Haw. P. C. c. 16, s.

12 ; 1 Chit. Cr. L. 72. This point was con-
sidered m a very recent case, Davis w. Cap-
rer,K. B., sittings in banc before Easter term,
829. That was an action against a magis-

trate for false imprisonment. The plaintiff

had been brought before the defendant upon
suspicion of frinnv, and was committed by
him for furtlu "r fourteen days.

The court, \\ ment upon the

whole case, \\ Ivd other ques-

tions, expressed a strong opinion that fourteen

days- was not a reasonable period for commit-
ment for rc-examination, and that a warrant
for such commitment was bad for not setting

forth full and satisfactory reasons for commit-

ting for so long a period ; and they referred to

the case of Scavage v. Tateham, Cro. Eliz.

829, as justifying that opinion. Ed. MS.
(3) The prisoner's examination must not be

upon oath ; that of the witnesses must be. 2
Hale, P. C.52; 1 id. 585; 1 Phil. Ev. 106.

Where magistrates first took the examination
of witnesses, not on oath, in support of a con-
viction, and afterwards swore them to the

truth of their evidence, the court of King's
Bench expressed their disapprobation of the

practice. Rex v. Kiddy, 4 D. and R. 734.

f

The prisoner has no right to the assistance of

an attorney, when under examination on a
charge of felony ; the privilege, when allow-

ed, is entirely a matter of discretion in the

magistrate. Cox v. Coleridge, 2 D. and R.
86 ; 1 B. and C. 37 ; 1 M. C. 142. See, how-
ever, an elaborate note on this important sub-

ject, Paley on Convictions, 2d ed. by Dow-
ling, 28 et seq., where the propriety of that

decision is considered.

(4) Recoffnizanee to Prosecute,—Besides
this commitment and bail, the magistrate

should take the recognizance of the prosecu-

tor to appear and prefer an indictment and
give evidence- at the next sessions of the

peace, or general gaol delivery, as the case

may require, and in case of refusal may com-
mit him to gaol. 1 Halo, 586. 2 Hale, 52.

121. 3 M. & S. 1. See further, Burn J. Re-
cognizance ; Williams J. Recognizance ; 1

Chit. C. L. 90.

Recognizance to give Evidence.—When it ap-
pears that a person brought before the magis-
trate as a witness, may probably be able to

give, material evidence afrnin'^t the prisoner,

he has, in the cases of ri '-r and fe-

lony, by the express pr<i\ statutes

1 & 2 Ph. & M. c. 13. .-. V 3 Ph. &
M. c. 10. s. 2. authority to buid .svich witness
by recognizance or obligation to appear at the

next general gaol delivery, to give evidence
against the party indicted ; and infants and
married women, who cannot legally bind

t In New-York, see accordingly, 2 R. S.

708, § 14, &c. The prisoner is to be allow- witnesses, who are

ed time to send for counsel, who shall be pre-

sent at the examination : and the prisoner is

to be cautioned that he is not bound to answer

any question : ho may also produce his own
witnesses, who are to be examined. If there

be " no probable cause for charging" him, he

is to be (liscbarged. (Id. 20.)
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being only for safe custody, wherever bail will answer the same intention,

it ought to be taken ; as in most of the inferior crimes : but in fe-

[*297] lonies, and other offences of a *capital nature, no bail can be a

security equivalent to the actual custody of the person. For what

is there that a man may not be induced to forfeit, to save his own life 1 and

what satisfaction or indemnity is it to the public, to seize the effects of

them who have bailed a murderer, if the murderer himself be suffered to

escape with impunity ? Upon a principle similar to which the Athenian

magistrates, when they took a solemn oath, never to keep a citizen in

bonds that could give three sureties of the same quality with himself, did

it with an exception to such as had embezzled the public money, or been

guilty of treasonable practices (6). What the nature of bail is, hath been

shewn in the preceding book (c), viz. a. delivery of bailment, of a person to

his sureties, upon their giving (together with himself) sufficient security

for his appearance : he being supposed to continue in their friendly custody,

instead of going to gaol. In civil cases we have seen that every defendant

is bailable ; but in criminal matters it is otherwise. Let us therefore in-

quire, in what cases the party accused ought, or ought not, to be admitted

to bail (5).

And, first, to refuse or delay to bail any person bailable, is an offence

against the liberty of the subject, in any magistrate by the common law (d),

as well as by the statute Westm. 1. 3 Edw. I. c. 15. and the habeas corpus

act, 31 Car. II. c. 2. And, lest the intention of the law should be frustrated

by the justices requiring bail to a greater amount than the nature of the

case demands, it is expressly declared by statute 1 W. & M. st. 2. c. 1.

that excessive bail ought not to be required ; though what bail should be
called excessive, must be left to the courts, on considering the circumstan-

ces of the case, to determine. And, on the other hand, if the magistrate

takes insufficient bail, he is liable to be fined, if the criminal doth not ap-

pear (e) (6), Bail maybe taken either in court, or in some particular cases

a (b) Pott. Antiq. b. 1, c. 18. (d) 2 Hawk. P. C. 90.

(c) See Book III. page 290. (e) Ibid. 89.

themselves, must procure others to be bound somnent in the state-prison, may be discharg-
for them. And if the witness refuse to give ed by a justice of the county whfere he is ar-

8uch recognizance, the magistrate has power rested on giving bail. (2 R. S. 707, § 8.) The
to commit him, this being virtually included in chancellor, the judges of th« supreme court,

his commission, and by necessary consequence circuit judges, and supreme court commission-
upon the above-mentioned statutes. 3 M. & ers may let to bail in all cases: judges of the

S. 1. 1 Hale^, 586. This doctrino was con- county courts may in cases triable before the

firmed in a late case, where a married woman general sessions : a justice of the peace, or

refused to enter into a recognizance for her alderman of a city ; and in the city of New-
appearance at sessions, to give evidence York, a special justice or assistant justice may
against a felon, and the magistrate committed in all cases of misdemeanor, and cases of
her, and the court of king's bench held that felony where the imprisonment in the state-

the commitment was legal. 3 M. & S. 1. prison cannot exceed five years. (2 R. S. 710,
But a justice of the peace is not authorized § 29.) So also the court of oyer and terminer
by law to commit a witness willing to enter may let to bail any one committed before in-

into a recognizance for his appearance to give dictment found upon any charge whatever
5

evidence against an offender, merely because and the court of general sessions has the like

such witness is unable lo find a surety to join power as to offences triable in that court. (Id.

him in such recognizance, nor ought the jus- §30,31.) Persons already indicted, if entitled

tice to require such surety: the party's own to bail, can be let to bail only by the court
recognizance (at?the peril of commitment) is having jurisdiction to try the offence : or if it

all that ought to be required
;
per Graham, B. be not sitting, then by the chancellor, a su-

Bodmin Sum. Ass. 1817, 1 Burn J. 24 ed. preme court judge or commissioner, or a cir-

1013. cuit judge : or, if the offence may be tried in

See accordingly, 2 R. S. 709, § 21, &c. a court of general sessions, then by a judge

(5) In New-York, anyone accused of any of the county court. (Id. 728, § 66.)
offence not punishabk with death or irapn- (6) And even if the criminal does appear,
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by the shorifT (7), coroner, or other ninrriHtrato (8) : but most usually by
the justices of the peace (9). Regularly, in all olTences either
against the common *lasv or act of parliament, that are below r*298]
iMony, the oflender ou^ht to be admitted to bail, unh^ss it be pro-
hibited by some special act of parliament (/). In order, therefore, more
precisely to ascertain what offences are bailable,

Let us next see, who may nni be admitted to bail, or what oflences are
not bailable. And here I shall not consider any one of those cases in
which bail is ousted by statute, from prisoners convicted of particular offen-
ces : for then such imprisonment without bail is part of their sentence and
punishment. But, where the imprisonment is only for safe custody before
the conviction, and not for punishment afterwards, in such cases bail is
ousted or taken away, wherever the offence is of a very enormous nature :

for then the public is entitled to demand nothing less than the highest se-
curity that can be given, viz. the body of the accused ; in order to insure
fliat justice shall be done upon him, if guilty. Such persons, therefore, as
the author of the mirror observes (o-), have no other sureties but the four
walls of the prison. By the ancient common law, before {h) and since (t)

tlie conquest, all felonies were bailable, till murder was excepted by statute ;

so that persons might be admitted to bail before conviction almost in every
case. But the statute Westm. 1. 3 Edw. I. c. 15. takes away the power
of bailing in treason, and in divers instances of felony. The statutes 23
Hen. VI. c. 9. and 1 & 2^ Ph. & Mar. c. 13. give farther regulations in
this matter (10) ; and upon the whole we may collect (A;), that no justice

(/) 2 Hal- P- C. 127. tus perplegios dimitti, praeter quam in placito de
Kg) c- 2, 5 24. homicidio, ubi ad Urrorem aliter atatutum est.
(A) 2 Inst. 189. (Glanv. /. 14, c. 1.)
(i) In omnibus placiti.o de felonia solet aecusa- (k) 2 Inst. 133. 2 Hal. P. C. 199.

yet, if the bail weie taken corruptly, the ma- charge of felony, or suspicion of felony, be-
gistrate would continue liable to an informa- fore one or more justice or justices of the
tion or indictment. 2 T. R. 190. peace, and the charge shall be supported by

(7) Sed qUajre if a sheriff has this power? positive and credible evidence of the fact, or
it seems not. See 4 T. R. 505. 2 H. Bla. by such evidence as, if not explained or con-
418. Lamb. 15. tradicted, shall, in the opinion of the justice

(8) The court of king's bench, or any jiadge or justices, raise a strong presumption of the
thereof, in vacation, may at their discretion guilt of the person charged, such person shall

admit persons to bail in all cafies whatsoever; be committed to prison by such justice or jus-
8«e 3 East, 163. 6 T. R. 169 ; but none can tices, in the manner thereinafter mentioned

;

claim this benefit do jure. 2 Hale, 129. As but if there shall be only one justice present,

to when this court will bail, see 1 Chit, C. L. and, the whole evidence given before him shall

2 cd. 98, 9. be such as neither to raise a strong presump-
(9) The 24 Geo. II. c. 55, enacts, that tion of guilt, nor to warrant the dismissal of

where a warrant has been backed, and the the charge, such justice shall order the person
party accused has been taken out of the coun- charged to be detained in custody, until he or

ty where the supposed offence has been com- she sliall be taken before two justices at the

mittcd, any justice of the county where he least; and where any person so taken, or any
was taken, may, if the offence be bailable, person in the first instance taken before two
take bail ; and the same provision is extend- justices, ^^11 be charged with felony, or on
ed to Ireland, by 44 Geo. III. c. 92. a. 1 ; and suspicion or felony, and the evidence given in

the 45 Geo. III. c. 92, and the 48 Geo. III. c. support of the charge shall, in their opinion,

58. R. 2, enact, that where the offender escapes not be such as to raise a strong presumption

from one part of the United Kingdom to the of the guilt of the person charged, and to rc-

other, he may be bailed by anv judge or jus- quite his or her committal, or such evidence

tice of that part of the United Kingdom where shall be adduced on behalf of the person charg-

he was apprehended, unless the judge who ed, as shall in their opinion weanen the pre-

granted the warrant has written the words sumption of his or her guilt, but there shall

* no< fcai7a6/e" on the back of the process. notwithstanding appear to them, in either of

Sec, as to New-York, 2 R. S. 707, & 5, &c. such cases, to be sufficient giound for ju.liriaj

(10) These statutes are all repealed by the inquiry into his or her guilt, the person r'
-

7 G. IV. c. 61 ; by g. 1 of which it is enacted, ed shall be admitted to hail, bv such u-

thitwheie any person tball be taken on a tict-s in the manner thereinafter menti

Vol. II. SO
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pf the peace can bail, 1. Upon an accusation of treason: nor, 2. Of mur-

der : nor, 3. In case of manslaughter, if the prisoner be clearly the slayer,

and not barely suspected to be so ; or if any indictment be found against

him : nor, 4. Such as, being committed for felony, have broken prison ; be-

cause it not only carries a presumption of guilt, but is also superadding one

felony to another : 5. Persons outlawed ; 6. Such as have abjur-

[*299] ed the realm : 7. ^Approvers, of whom we shall speak in a sub-

sequent chapter, and persons by them accused : 8. Persons taken

with the mainour, or in the fact of felony ; 9. Persons charged with arson

:

10. Excommunicated persons, taken by writ de excommunicato capiendo :

all which are clearly not admissible to bail by the justices. Others are of a

dubious nature ; as. 11. Thieves openly defamed and known : 12. Persons

charged with other felonies, or manifest and enormous offences, not being

of good fame: and 13. Accessaries to felony, that labour under the same
want of reputation. These seem to be in the discretion of the justices,

whether bailable or not. The last class are such as must be bailed upon

offering sufficient surety ; as, 14. Persons of good fame, charged with a

bare suspicion of manslaughter, or other inferior homicide ; 15. Such per-

sons, being charged with petit larceny, or any felony not before specified :

or, 16. With being accessary to any felony. Lastly, it is agreed that the

court (/) of king's bench (or any judge (m) thereof in time of vacation)

may bail for any crime whatsoever, be it treason (n), murder (o), or any

other offence, according to the circumstance of the case. And herein the

wisdom of the law is very manifest. To allow bail to be taken commonly
for such enormous crimes, would greatly tend to elude the public justice :

and yet there are cases, though they rarely happen, in which it would be

hard and unjust to confine, a man in prison, though accused even of the

greatest offence. The law has therefore provided one court, and only one,

which has a discretionary power of bailing in any case : except only, even

to this high jurisdiction, and of course to all inferior ones, such persons as

are committed by either house of parliament, so long as the

[*300] *session lasts : or such as are committed for contempts by any

of the king's superior courts of justice (p).

Upon the whole, if the offence be not bailable, or the party cannot find

bail, he is to be committed to the county gaol by the mittimus of the justice,

or warrant under his hand and seal, containing the cause of his commit-

ment : there to abide till delivered by due course of law (q) (11). But

(/) 2 Inst. 189. Latch. 12. Vaugh. 157. Comb. (o) In omnibus placitis de felonia solet accusa-
111.298. 1 Comyns Dig. 495. tus per plegios dimitti, praeterquam in placito de

(m) Skin. 683. Salk. 105. Stra. 911. 1 Comyns homicidio. (Glan. I. 14, c. 1.) Sciendum tamen
Dig. 497. quod, in hoc placito, non solet accusatus per plegios

(n) In the reign of queen Elizabeth it was the dimitti, nisi ex regiae potestatis heneficio. {Ibid,)

unanimous opinion of the judges, that no court c. 3.)
could bail upon a commitment, for a charge of (p) Staundf. P. C. 73. b.

high treason by any of the queen's ]fltvy council. Iq) 2 Hal. P. C. 122.

(1 Anders. 298.)
h *-

provided always that nothing therein contain- charged by due course of law." And where
ed shall be construed to require any such jus- the commitment is in the nature of punish-
tice or justices to hear evidence on behalf of ment, the time of imprisonment must be
any person so charged, unless it shall appear stated, and if it be until the party be discharg-
tohim or them to be meet and conducive to ed by due course of law it will be bad, 5 B.
the ends ofjustice to hear the same." & A. 895 ; but where in other respects the
As to the law of New-York, see note f to time of imprisonment is sufficiently stated,

note 3, p. 296, ante. the unnecessary addition of the words " until

(11) This is not the form where the offence he be discharged by due course of law," will

is bailable and the party cannot find bail; in not vitiate. 3 M. & S. 283. And as to the
that case it is to keep the prisoner in custody form of th« mittimus in general, see 1 Chit.
•• for want of sureties, or until he shall be dis- C. L. 109 to 116. Sd ed.
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this imprisonment, as has been said, is only for safe custody, and not for

punishment : therefore in his dubious interval between the commitment
and trial, a prisoner ouirht to be used with the utmost humanity ; and nei-

ther be loaded with needless fetters, or subjected to other hardships than

such as are absolutely requisite for the purpose of confinement only;

though what are so requisite, must too often be left to the discretion of the

gaolers ; who are frequently a merciless race of men, and, by being con-

versant in scenes of misery, steeled against any tender sensation. Yet

the law (as formerly held) would not justify them in fettering a prisoner,

unless where he was unruly, or had attempted to escape (r) : this being

the humane language of our ancient lawgivers («), " custodies poenam sibi

commissorum non avp;tant^ nee cos torqucant ; sed omni saevitia remota^

pietateque adhihila, judicia debite exeqiiantur.^^

CHAPTER XXIII.

OF THE SEVERAL MODES OF PROSECUTION.

The next step towards the punishment of offenders is their prosecution,

or the manner of their formal accusation (1). And tliis is either upon a

previous finding of the fact by an inquest or grand jury ; or without such

previous finding. The former way is either by presentment or indictment,

I. A presentment, generally taken, is a very comprehensive term ; in/

eluding not only presentments properly so called, but also inquisitions of

office, and indictments by a grand jury. A presentment, properly speaking,

is the notice taken by a grand jury of any oflTence from their own know-
ledge or observation (a), without any bill of indictment laid before them at

the suit of the king ; as the presentment of a nusance, a libel, and the like

;

upon which the officer of the court must afterwards frame an indictment (6),

before the party presented can be put to answer it. An inquisition of office

is the act of a jury summoned by the proper officer to inquire of matters

relating to the crown, upon evidence laid before them. Some of these arc

(r) 2 Inst. 381. 3 Inst. 34. (a) Lamb. Eirenarch. I. 4, c. 5.

(#) Fleu /. 1, c. 36. (b) 2 lust 739.

__^ ^._ » _

—

.—

.

(I) It may here be useful briefly to consider There is no general statute of limitations ap-
the time when the prosecution should be com- plicable to criminal proceedings. I Hale, 158.

mcnced. The habeas corpui act provides, Lieutenant-colonel Wall was tried and ex«-
that a person committed for treason or felony cuted, for a murder committed 20 years be-
rauit be indicted in the ensuing term or ses- fore. And it has been repeatedly held, that

sions, or the party must be bailed, unless it no length of time can legalize a public nui-

be shewn upon oath, that the witne.sses for sance, although it may affonl aft answer to an
the prosecution could not be produced at the action of a priviite mdividual, 7 Esist, 199,
preceding session. 31 Car. II. c. 2. s. 7. ante, 167. note (12).
(See accordingly, 2 R. S. 737, § 28, &c.) In New-York, indictments for murder may
This regulation applies, however, only to per- be found at any time ; in all other cases, in-

sons actually confined upon suspicion, and is dictments must be found and filed in the pro-

solely intended to prevent the protracting of per office, within three years after the corn-

arbitrary imprisonment; so that it does not mission of the offence: but the time during

preclude the crown from preferring an indict- which the defendant has not been an inhabit-

ment at any distance of time from the actual ant of the state, or usually resident in it, 19

perpetration of the offence, unless some par- not to be computed pari of th« tiine. (t R.
ticular statute limits the tun* of prosecuting. S. 726, § S7.)
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in themselves convictions, and cannot afterwards be traversed or denied
;

and therefore the inquest, or jury, ought to hear all that can be alleged on
both sides. Of this nature are all inquisitions o? felo de se (2) ; of flight

in persons accused of felony (2) ; of deodands, and the like (2) ; and pre-

sentments of petty offences in the sheriff's tourn or court -leet, whereupon
the presiding officer may set a fine. Other inquisitions may be af-

[*Ji02] terwards traversed and examined ; as particularly the coroner's *in-

quisition of the death of a man, when it finds any one guilty of

homicide (3) ; for in such cases the offender so presented must be arraign-

ed upon this inquisition, and may dispute the truth of it
;
^which brings it

to a kind of indictment, the most usual and effectual means of prosecution,

and into which we will therefore inquire a little more minutely.

II. An indictment (c) is a written accusation of one or more persons of a
crime or misdemesnor, preferred to, and presented upon oath by, a grand
jury. To this end the sheriflT of every county is bound to return to every

session of the peace, and every commission of oyer and terminer^ and of
general gaol-delivery, twenty-four good and lawful men of the county,

some out of every hundred, to inquire, present, do, and execute all those

things, which on the part of our lord the king shall then and there be
commanded them {d) (4). They ought to be freeholders, but to what
amount is uncertain (e) : which seems to be casus omissus , and as proper to

be supplied by the legislature as the qualifications of the petit jury which
were formerly equally vague and uncertain, but are now settled by several

acts of parliament. However, they are usually gentlemen of the best

figure in the county (5). As many as appear upon this panel are sworn
upon the grand jury, to the amount of twelve at the least, and not more
than twenty-three ; that twelve may be a majority. Which number, as

well as the constitution itself, we find exactly described, so early as the

laws of king Ethelred (/). " Exeant seniores duodecim thani, et praefecius

cum eis^ et jurent super sanctuarium quod eis in manus daiur, quod nolint

ullum innocentem accusare, nee aliquem noxium celare.'^ In the time of

(c) See Appendix, ^1. (e) Ibid. 155.

id) 2 Hal. P. C. 154, (/) V7ilk. LL. Angl. Sax. 117.

(2) But such an inquisition is now con- that the justification is true, the plaintiff may
sidered traversable. 1 Saund, 363. note L be immediately put upon his trial for the crime
Impey's Off. Cor. 437. alleged against him,- without the intervention

(3) Upon this inquisition the party accused of a grand jury. 5 T. R. 293. But the ver-

may be tried without the intervention of the diet must be found in some court, which has
grand jury, 2 Hale, 61. 3 Canrp. 371. 2 competent jurisdiction over criminal matters,

Leach, 1095. Russ. & R. C. C. 240. S. C.
;

or otherwise it seems to have but Httle force,

and if an indictment be found for the same 2 Hale, 151. Hawk. b. 2. c. 25. s. 6. An af-

offence, and the defendant be acquitted on the fidavit taken at nisi prius on a (rial, may also

one, he must be arraigned on the other, to be received by the court of king's bench, as
which he may, however, effectually plead his the foundation of a criminal information
former acquittal. 2 Hale, 61. against another. 4 T. R. 285.

Verdict in an Action.—There is also a mode (4) As to the mode of summoning and prov-

in which a party may be put on his trial with- ing the attendance of the grand jury, see 1

out any written accusation, viz. the verdict of Chit. C. L. 310, 1 : and as to the time of sum-
a jury in a civil cause. 2 Hale, 150. 4 T. moning, id. 311. 6 Geo. IV. c. 50. s. 25.

R. 293. 3 Esp. 134. Thus in an action for As to the law of New-York, see 2 R. S.
taking away goods, if the jury found that they 720, &c. ; and id. 411.
were taken feloniously, the verdict served also (5) The qualifications and exemptions of

as an indictment. 2 Hale, 151. Hawk. b. 2. grand jurors are now pointed out by the 6
c. 15. s. 6. Com. Dig. Indictment, C. Bac. Geo. IV. c. 50. s. 1, 2. As to how many
Ab. Indictment, B. 5. And, at the present times they may be called on to serve, see 1

day, in an action for slander, in which the Chit. C. L. 308. b. c. 2 ed. 6 Geo. IV. c. 50,
plaintiff is charged with a criminal offence, s. 62.
and the defendant justifies ; if the jury find
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king Richard the First (according to Tlovedeh) the process of electing the

grand jury ordained by that prince, was ns follows : four knights were to he
taken from the county at large, who chose two more out of every hundred

;

which two associated to themselves ten other principal freemen, and those

twelve were to answer concerning all particulars relating to their

own district. This number was probably *found totj large and [*303]
inconvenient ; but the traces of this institution still remain in that

some of the jury niust be summoned out of every hundred. This grand
jury are previously instructed in the articles of their inquiry, by a charge
from the judge who presides upon the bench. They then withdraw, to

sit and receive indictments, which are preferred to them in the name of the

king, but at the suit of any private prosecutor; and they are only to hear

evidence on behalf of the prosecution : for the finding of an indictment is

only in the nature of an inquiry or accusation, which is afterwards to be
tried and determined ; and the grand jury are only to inquire upon their

oaths, whether there be sufficient cause to call upon the party to answer it.

A grand jury, however, ought to be thoroughly persuaded of the truth of
an indictment so far as their evidence goes ; and not to rest satisfied

merely with remote probabiUties : a doctrine that might be applied to very

oppressive purposes {g).

The grand jury are sworn to inquire, only for the body of the county,

pro corpore comitatus ; and therefore they cannot regularly inquire of a fact

done out of that county for which they are sworn, unless particularly

enabled by an act of parliament. And to so high a nicety was this matter

anciently carried, that where a man was wounded in one county, and died

in another, the offender was at common law indictable in either, because

no complete act of felony was done in any one of them : but by statute

2 & 3 Edw. VI. c. 24. he is now indictable in the county where the party

died. And, by statute 2 Geo. II. c. 21, if the stroke or poisoning be in

England, and the death upon the sea, or out of England ; or, vice versd

;

the offenders and their accessaries may be indicted in the county where
either the death, poisoning, or stroke shall happen (6). And so in some
other cases : as particularly, where treason is committed out of the realm,

it may be inquired of in any county within the realm, as the king shall di-

rect, in pursuance of statutes 26 Hen. VIII. c. 13, 33 Hen. VIII. c. 23, 35
Hen. VIII. c. 2, and 5 & 6 Edw. VI. c. 11. And counterfeiters,

washers, or minishers *of the current coin, together with all man- [*304]
ner of felons and their accessaries, may by statute 26 Hen. VIII.

c. 6, (confirmed and explained by 34 & 35 Hen. VIII. c. 27. § 75, 76) be
indicted and trfed for those oflJences, if committed in any part {h) of Wales,
before the justices of gaol-delivery and of the peace in the next adjoining

county of England, where the king's \vrit runneth : that is, at present in

the county of Hertford or Salop ; and not, as it should seem, in the county
of Chester or Monmouth : the one being a county-palatine where the king*s

writ did not run, and the other a part of Wales, in 26 Hen. VIII. (i).

Murders also, whether committed in England or in foreign parts (A), may
by virtue of the statute 33 Hen. VIII. c. 23. be inquired of and tried by the

king's spsoial commission in any shire or place in the kingdom. By sta-

Cf) State Trials, IV. 183. (*) Ely's ca»e, at the Old Bail T^ - 1720.

(A) Stra. 533. 3 Mod. IM. Boache's case, Dec. 1775.
(i) See Hardr. 66.

(6) See accordingly, 2 R. S. 727, § 47, 48.
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tute 10 & 11 W. III. c. 25. all robberies and other capital crimes, com-
mitted in Newfoundland, may be inquired of and tried in any county in

England. Offences against the black act, 9 Geo. I. c. 22, may be inquired

of and tried in any county of England, at the option of the prosecutor (/).

So felonies in destroying turnpikes, or works upon navigable rivers, erected

by authority of parliament, may, by statutes 8 Geo. II. c. 20. and 13 Geo.
III. c. 84, be inquired of and tried in any adjacent county. By statute

26 Geo. II. c. 19. plundering or stealing from any vessel in distress or

wrecked, or breaking any ship contrary to 12 Ann. st. 2. c. 18 (m), may
be prosecuted either in the county where the fact is committed, or in any
county next adjoining ; and, if committed in Wales, then in the next ad-

joining English county : by which is understood to be meant such English

county as by the statute 26 Hen. VIII. above mentioned, had before a
concurrent jurisdiction with the great sessions of felonies committed in

Wales {n). Felonies committed out of the realm, in burning or

[*305] destroying the king's ships, ^magazines, or stores, may by sta-

tute 12 Geo. III. c. 24. be inquired of and tried in any county of

Englaiid, or in the place where the offence is committed. By statute 13
Geo. III. c. 63. misdemesnors committed in India may be tried upon in-

formations or indictments in the court of king's bench in England ; and
a mode is marked out for examining witnesses by commission, and trans-

mitting their depositions to the court. But in general, all offences must
be inquired into as well as tried in the county where the fact is committed.

Yet if larceny be committed in one county, and the goods carried into

another, the offender may be indicted in either ; for the offence is complete
in both (o) (7). Or he may be indicted in England, for larceny in Scot-

land, and carrying the goods with him into England, or vice versa ; or

for receiving in one part of the united kingdom goods that have been stolen

in another (p). But for robbery, burglary, and the like, he can only be

indicted where the fact was actually committed ; for though the carrying

away and keeping of the goods is a continuation of the original taking,

and is therefore larceny in the second county, yet it is not a robbery or

burglary in that jurisdiction (8). And if a person be indicted in one

county for larceny of goods originally taken in another, and be thereof

convicted or stands mute^ he shall not be admitted to his clergy
;
provided

the original taking be attended with such circumstances, as would have

ousted him of his clergy by virtue of any statute made previous to the

year 1691 (q) (9).

(l) So held by all the judges, H. 11 Geo. III. in was moved in arrest ofjudgment, that Chester and
the case of Richard Mortis, on a case referred from not Salop was the next adjoining English county,

the Old Bailey. But all the judges (in Mich. 15 Geo. III.) held the

(m) See page 24.5. prosecution to be regular.

(n) At Shrewsbury summer assises, 1774, Parry (o) 1 Hal. P. C. 507.

and Roberts were convicted of plundering a vessel (p) Stat. 13 Geo. III. c. 31.

which was wrecked on the coast of Anglesey. It (y) Stat. 25 Hen. VIII. c, 3. 3 W. & M. c. 9.

(7) See accordingly, 2 R. S. 727, § 50. united kingdom, whether within the king's

(8) Contra in New-York ; see 2 R. S. 727, dominions or without, any justice of the coun-

§ 50. ty or place where the person so charged shall

(9) The law respecting venue in criminal be, may take cognizance of the charge, and

prosecutions has been recently revised and proceed therein as if it had been committed

•implified, and is now as follows : — within the limits of his ordinary jurisdiction

;

As to murder. By 9 Geo. IV. c. 31, § 7, if and if any person so charged shall be commit-

any British subject shall be charged in Eng- ted for trial, or admitted to bail, a commission

land with any murder or manslaughter, or with shall be directed to such persons and into

being accessary before the fact to any murder such county or place as shall be appointed by

or naanslaughter, committed on land out of the th« lord chanc«llor, for the speedy trial of any



PUBLIC WRONGS. 249

When the grand jury have heard the evidence, if they think it a ground-

loss accusation, they used formerly to indorse on the back of the bill, *' t/>--

noramus ;" or, we know nothing of it ; intimating, that though the facts

might possibly be true, that truth did not appear to them : but now, they

assert in English, more absolutely, " not a true bill ;" or, (which is the

better way) " not found ;" and then the party is discharged without farther

uch offender ; and such persons shall have
power to hear and determine all such offences,

within the county or nlacc limited in their

commission by a jury oi such county or place,

"nicea had
ounty (

in the same manner as if the offei

been actually committed in such county or

f)lace : and by § 8, where any person being le-

oniously struck, poisoned, or hurt, upon the

sea, or at any place out or England, snail die

of such stroke, &c. in England, or vice ver-

sa, every offence committed in respect of any
such case, whether the same shall amount to

the offence of murder, or manslaughter, or be-

ing accessary before the fact to murder, or af-

ter the fact to murder or manslaughter, may be
tried and punished in the county or place in

England m which such death, stroke, &c.
shall happen in the same manner, in all re-

spects, as if such offence had been wholly
committed in that county or place.

As to offences committed on the borders of
counties. By 7 Geo. IV. c. 64, § 12, where
any felony or misdemeanor shall be committed
on the boundary or boundaries of two or more
counties, or within 300 yards thereof, or shall

be begun in one county and completed in an-
other, every such felony or misdemeanor may
be tried and punished in any of the said coun-
ties, in the same manner as if it had been ac-
tually and wholly committed therein.

f

As to offences committed on persons. or pro-

perty in coaches or vessels. J By 7 Geo. IV. c,

64, § 13, when any felony ot misdemeanor shall

be committed on any person, or on or in respect
of any property in or upon any coach, waggon,
cart, or other carriage whatever, employed in

any journey, or on board any vessel whatever
employed on any voyage upon any inland na-
vigation, such felony "or misdemeanor may be
tried and punished in any county through any

Kart whereof such coach, &c., or vessel, shall

ave passed in the course of the journey or
voyage during which such felony or misde-
meanor shall have been committed, in the

same manner as if it had been actually com-
mitted in such county ; and where any part of
any highway or navigation shall constitute the
boundary of any two counties, such felony or
misdemeanor may be tried and nunishod in ei-

ther of the said counties througn, or adjoining

to, or by the boundary of any nart whereof
such coach, &c., or vessel, shafi nave passed,
in the course of the journey or voyage during
which 'such felony or misdemeanor shall have
been committed, in the same manner as if it

had been actually committed in such county.
As to larceny generallv. Bv the Larceny

Act, 7 and 8 Geo. IV. c. 29. § '76, if any per-

son having ferociously taken any property in

any one part of the united kingdom, shall sS-

t 2 R. S. 727, § 45.

: The act 2 R. S. 7«7, § 44. applies only to

terwards have it in his possession in any other
part, he may be indicted for larceny in that part

where he shall so have such property in his

possession, as if he had actually stolen it

there ; and if any person having knowingly re-

ceived, in any one part of the united kingdom,
any stolen property, which shall have been sto-

len in any other part, he may be indicted for

such offence in that part where he shall so re-

ceive such property, as if it had been original-

ly stolen in that part.§

As to accessaries. By 7 Geo. IV. c. 64, §
9, accessaries before the fact in any felony, may
be tried in any court that has jurisdiction to

try the principal offender, though the of-

fence of such accessaries may be committed
on the high seas, or on land, within or without

the king's dominions ; and if the principals' of-

fence is committed m one county, and the

other offence in another, such accessaries

may be tried in either ; and by § 10, a similar

provision is made with respect to accessaries

after the fact to felony.

As to treasons. By 33 H. VIII. c. 2. (which
is not repealed by 1 and 2 P. and M. c. 10, see

1 East, P. C. l'D3,) all treasons or misprisions

of treasons committed out of the realm, may
be tried in the court of King's Bench, by a
jury of the county in which the court sits, or

by a special commission in any county of Eng-
land. See 1 Chit. Cr. L. 188.

An indictment for bigamy may, by 9 Geo.
IV. c. 31 , § 22, be tried in the county where
the offender is apprehended, or is in custody,

the same as if the offence had been actually

committed there.

In an indictment for a libel the venue must
be laid in the county where the publication

took place.

Indictments for offences against the cus-

toms and excise may be tried in any county of
England. See 6 Geo. IV. c. 108. ss. 74 and
78 ; and 7 and 8 Geo. IV. c. 53, § 43.

Offences committed in a county of a city or

town, may be tried in the county at large.

See 38 Geo. III. c. 52 ; 51 Geo. III. c. 100
;

60 Geo. III. c. 4 ; 1 Geo. IV. c. 4. If the in-

dictment states the felony to have been com-
mitted in the county at large, and it was com-
mitted in the county of a city or town, this is

bad. Rex v. Mellor, R. and R. C. 144. But
if the offence be properly laid in the county
of a town, and the indictment is preferred

in the county at larce, it need not be aver-

red that that is the next adjoining county
to the county of the town. Rex t'. Groff. id.

179. The 26 H. VIII. c. 6, 6 6, which make,
felonies in Wales triable in the next English

county, extends to felonies created since that

statute. Rex v. Wyndham, id. 197.

travelling hv water.

§ 2 R. S: 727, § 43, 50.
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answer. But a fresh bill may afterwards be preferred to a subsequent
grand jury. If they are satisfied of the truth of the accusation,

[*206] they then ^indorse upon it, " a true bill ;" anciently, " billa vera.^^

The indictment is then said to be found, and the party stands in-

dicted. But to find a bill there must at least twelve of the jury agree : for

so tender is the law of England of the lives of the subjects, that no man
can be convicted at the suit of the king of any capital offence, unless by the

unanimous voice of twenty-four of his equals and neighbours : that is, by
twelve at least of the grand jury, in the first place, assenting to the accu-

sation : and afterwards, by the whole petit jury, of twelve more, finding

him guilty, upon his trial. But if twelve of the grand jury assent, it is a
good presentment, though some of the rest disagree (r). And the indict-

ment, when so found, is publicly delivered into court.

Indictments must have a precise and sufficient certainty (10). By sta-

(r) 2 Hal. P. C. 161.

(10) The following general rules, as to the

form of the indictment, may be found useful.

The indictment must state the facts of the

crime with as much certainty as the nature of

the case will admit. Cowp. 682. 5 T, R.
611-623. Therefore, an indictment charging
the defendant with obtaining money by false

pretences, without stating what were the par-

ticular pretences, is insufficient. 3 T. R. 681.

The cases of indictment for being a common
scold or barrator, or for keeping a disorderly

house, or for conspiracy, may be considered
as exceptions to the general rule. 2 T. R,
686. 1 T. R. 754. 2 B. & A. 205. And an
indictment for endeavouring to incite a sol-

dier to commit an act of mutiny, or a servant

to rob his master, without stating the particu-

lar means adopted, may also be considered as

an exception, 1 E. & P. 180.

The indictment ought to be certain to every

intent, and without any intendment to the

contrary. Cro. Eliz. 490. Cro. Jac. 20. But
this strictness does not so far prevail, as to

render an indictment invalid in consequence
of the omission of a letter, which does not

change the word into another of different sig-

nification, as undertood for understood, and re-

cevd for received, 1 Leach, 134, 145 ; and if the

sense be clear, nice objections ought not to be

regarded, 5 East, 259; and in stating mere
matter of inducement, not so much certainty

is required as in stating the offence itself. 1.

Ventr. 170. Com. Dig. Indictment, G. The
charge must be sufficiently explicit to support

itself; for no latitude of intention can be al-

lowed to include any thing more than is ex-

pressed. 2 Burr. 1127. 2 M. & S. 381. And
every crime must appear on the face of the re-

cord with a scrupulous certainty, Cald. 187,

so that it may be understood by every one, al-

leging all the requisites that constitute the of-

fence ; and that every averment must be so

stated, that the party accused may know the

general nature of the crime of which he is ac-

cused, and who the accusers are, whom he
will be called upon to answer. 1 T. R. 69

;

and as a branch of this rule it is to be observ-

ed, that in describing some crimes, technical

phrases and expressions are required to be

used, to express the precise idea which the

law entertains of the offence ; see the instan-
ces in the text. The offence must be positive-
ly charged, and not stated by way of^ recital,

so that the. words " that whereas" prefixed,

will render it invalid. 2 Stra. 900. n. 1. 2
Lord Ray, 1363. Stating an offence in the
disjunctive is bad. 2 Stra. 901. 200. and see
further, 1 Chit. C. L. 2 ed. 236. Repugnan-
cy, in a material matter, may be fatal to the
indictment. 5 East, 254. But though the
indictment must in all respects be certain, yet
the introduction of averments altogether su-

perfluous and immaterial will seldom preju-
dice. For if the indictment can be support-
ed without the words which are bad, they may
on arrest of judgment be rejected as surplus-
age. 1 T. R. 322. 1 Leach, 474. 3 Stark.

26 ; and see further as to repugnancy and
surplusage, 1 Chit. C. L. 2 ed. 332. 238.
&c.

Presumptions of law need not be stated, 4
M. & S. 105. 2 Wils. 147 ; neither need facts

of which the court will ex officio take notice.

See ante. Shook, 293. note (1). It is not ne-
cessary to state a conclusion of law resulting

from the facts of a case, it suffices to stat« the
facts' and leave the court to draw the inference.

2 Leach, 941. Neither is it necessary to state

mere matter of evidence, which the piosecutor
proposes to adduce, unless it alters the of^

fence ; for if so, it would make the indict-

ment as long as the evidence. 1 Stra. 139.
140. Forst. 194. 4 B. & A. 205. In gene-
ral, all matters of defence must come from the
defendant, and need not be anticipated or stat-

ed by the prosecutor. 5 T. R. 84. 2 Leach,
680. 2 East, 19. And it is never necessary
to negative all the exceptions which, by some
other statute than that which creates the of-

fence, might render it legal, for these must be
shewn by defendant for nis own justification.

2 Burr. 1036. 1 Bla.Rep. 230. Facts which
lie more particularly within the defendant's

than the prosecutor's knowledge, need not be
shewn with more than a certainty to a com-
mon intent. 5 T. R. 607. Hawk. b. 2. c. 25.

s. 112, If notice be necessary to raise the

duty which the defendant is alleged to have
broken, it should be averred ; but where
knowledge must be presumed, and the event
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tute 1 Hen. V. c. 5. all incUctmcnta must set forth the christian name, sir-

name, and addition of the state, and dc^j^rec, mystery, town or place, and
the county of the oflendcr : and all this to identify his person (11). The
time, and place, arc also to be ascertained by naming the day, and town-
ship, in which the tact was committed : though a mistake in these poinb*

is in general not held to be material, j)rovidcd the time be laid previous to the

finding of the indictment, and the place to be within the jurisdiction of the

court ; unless where the place is laid, not merely as a venue, but as part of
the description of the fact (s) (12). But sometimes the time may be very
material, where there is any situation in point of time assigned for the pro-

secution of offenders : as by the statute 7 Will. III. c. 3. which enacts, that

no prosecution shall be had for any of the treasons or misprisions therein

mentioned (except an assassination designed or attempted on the person
of the king), unless the bill of indictment be found within three years after

the offence committed (/) : and in case of murder, the time of the death

(#) 2 Hawk. p. C. 435. (0 Fost. 2^19.

lies alike in the knowledj^e of all men, it is

never necessary either to state or prove it. 5
T. R. 621 . If a request or demand is necessa-
ry to complete the offence, it must be stated

in the indictment. 8 East, 52, 3. 1 T. R.
316. Cald. 354. Where an evil intent accom-
panying an act is necessary to constitute such
act a crime, the intent must be alleged in the

indictment and proved. 2 Stark. 245. R. &
R. C. C. 365. 1 Hale, 561. 2 East, P. C.
514,5. 2 R. & R. C. C. S17. Indictments
must be in English. 4 Geo. II. c. 26, 6 Geo.
II. c. 6. But if any document in a foreign

layguage, as a libel, be necessarily introduced,

it should be set out in the original tongue,
and then translated, shewing its application, 6
T. R. 162. 7 Moore, 1 ; but it has been said

to be both needless and dangerous to trans-

late it. 1 Saund. 242. n. 1. By the same
acts, statutes 4 Goo. II. c. 26. and 6 Geo. II.

c. 14. all indictments must be in words at

length, and therefore no abbreviations can be
admitted. 2 Hale, 170, n. g. Nor can any
figures be allowed in indictments, but all num-
bers must be expressed in words at length

;

but to this rule there is an exception, in case
of forgery, and threatening letters, when a fac
nimile of the instrument forged must be given
in the indictment. 2 Hale, 170. 146.
As to the insertion of several counts in an

indictment, see 1 Chit. C. L. 248 to 250; and
as to when part of a count may be found, id.

250 to 252. As to the joindei of several offen-

ces, id. 253 to 156. As to variances, id. 2 ed.

293, 294. As to the amendment of indict-

ments, id. 297 to 298; and when an indict-

ment may be quashed, id. 299 to 304. As to

the power of a court of equity to stay indict-

ment, id. t ed. 304. A.i to when an action as
well as an indictment may be brought, sec
ante. 6.

(11) In New York, these and other deft^rts

of form not fendinsj to the prejudice of the

defendant, do not affed an mdiclment. (2 R.
S. 728, § 62.)

(12) By 7 Geo. IV. e. 64, § 20, " no judg-
ment upon any indictment or mforraation. for

any felony or misdemeanor, whether after ver-

Vol. II.

diet or outlawry, or by confession, default, or
otherwise, shall be stayed or reversed for want
of the averment of any matter unnecessary
to be proved ; nor for the omission of the
words, ' as appears by the record,' or, * with
force and arms,' or, * against the peace ;' nor
for the insertion of the words, * against the
form of the statute,' instead of, ' against the
form of the statutes,' or vice versa ; nor for

that any person or persons mentioned in the
indictment or information, is or are designated
by a name of office, or other descriptive ap-
pellation, instead of his, her, or their proper
name or names ; nor for omitting to state the
time at which the offence was committed, in

any case where time is not the essence of
the offence ; nor for stating the time imper-
fectly ; not for stating the offence to have been
committed on a day subsequent to the finding
of the indictment or exhibiting the informa-
tion, or on an impossible day, or on a day that
never happened ; nor for want of a proper or
perfect venue, where the court shall appear by
the indictment or information to have had ju-
risdiction over the offence." The objections
enumerated in this clause are no longer avail-
able, either in arrest of judgment, oi by writ
of error, because it enacts that judgment shall
not be staycdy which applies to motions in ar-
rest of judgment ; or reversed^ which applies to
writs of error. But, it seems, that any of
these objections will still be available on de-
murrer, where the prisoner prays judgment in
his favour, and if his demurrer is allowed,
judgment is neither stayed nor reversed, but
given in his favour. See further on this sub-
ject. Car. Cr. L. 46, et seq., and the caae«
there cited.

If the name of a prisoner is unknown, and
he refuses to disclose it, an indiotment against
him as a nerson whose name is to the jurora
unknown, but who is personally brought be-
fore the jurors by the keeper of the prison,

will be sufficient. Rex v. . R. and R. C.
C. 489. But an mdictmrnt against him as a
person to the jurors unknown, without some-
thing to ascertain whom the grand jury mvant
to designate, is insufficient. Id. ibid.

81
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must be laid within a year and a day after the mortal stroke was given*

The offence itself must also be set forth with clearness and certainty ; and
in some crimes particular words of art must be used, which are so appro-

priated by the law to express the precise idea which it entertains

[*307] of the *offence, that no other words, however synonymous they

may seem, are capable of doing it. Thus, in treason, the facts

must be laid to be done, " treasonably and against his allegiance ;" an-

ciently, '''' proditorie et contra ligeantiae suae debitiim : " else the indictment

is void. In indictments for murder, it is necessary to say that the party

indicted "murdered," not "killed," or " slew," the other; which till the

late statute was expressed in Latin by the word ^^murdravit (i^." In all

indictments for felonies, the adverb " feloniously," ^^felonice^^^ must be used ;

and for burglaries also, " hurglariter," or in English " burglariously :" and
all these to ascertain the intent. . In rapes, the word " rajjmV," or " ra-

vished," is necessary, and must not b§,expressed by any periphrasis ; in

order to render the crime certain. So in larcenies also, the words " felo-

nice cepit et asportavity feloniously took and carried away," are necessary to

every indictment ; for these only can express the very offence. Also in

indictments for murder, the length and depth of the wound should in gene-

ral be expressed, in order that it may appear to the court to have been of a

mortal nature : but if it goes through the body, then its dimensions are im-

material, for that is apparently sufficient to have been the cause of the death.

Also, where a limb, or the like, is absolutely cut off*, there such description

is impossible (v). Lastly, in indictments, the value of the thing, which is

the subject or instrument of the offence, must sometimes be expressed. In

indictments for larcenies this is necessary, that it may appear whether it

be grand or petit larceny ; and whether entitled or not to the benefit of

clergy (13) ; in homicide of all sorts it is necessary ; as the weapon with

which it is committed is forfeited to the king as a deodand.

The remaining methods of prosecution are without any previous finding

by a jury, to fix the authoritative stamp of verisimihtude upon the accusa-

tion. One of these by the common law, was when a thief was taken ivith

the mainour^ that is, with the thing stolen upon him in manu. For he might,

when so detected flagrante delicto^ be brought into court, ar-

[*308] raigned, and tried, without indictment: as by the *Danish law

(m) See Book III. page 321. (») 5 Rep. 122.

(13) There are some recent enactments, re- be laid in the commissioners, without naming
spectin^ indictments for larceny, which it them. By 7 and 8 Geo. IV. c. 29, (} 21, in in-

seems important to notice here. By 7 Geo. dictments foi stealing records, &c., it is un-

IV. c. 64, § 14, " to remove the difficulty of necessary to allege cither that the article is

stating the names of all the owners of proper- the property of any person, or that it is of any
ty in the case of partners and other joint own- value. | By i 22 a similar provision is made
ers," the property of partners may be laid in respecting wills. By § 44, where the mate-

any one partner by name, and another, or rials therein enumeiated are fixed in any
others. I By § 15. property belonging to conn- square, street, or other like place, it is unne-
tiies, &c., may be laid in the inhabitants, with- cessary to allege them to be the property of

out naming them. By § 16, property ordered any person. And by § 46, in indictments

for the use of the poor of parishes, &c., may against tenants and lodgers for stealing pro-

be laid in the overseers, without naming them; perty from houses or apartments let to them,

and materials, &c., for repairing highways, the property mfay be laid either in the owner
may be laid to be the property of the survey- or person letting to hire. For the cases bear-

er, without naming him. By § 17, property ing upon this subject, see Car. Cr. L. 25, et

of turnpike trustees may bo laid in the trus- seq.; Col. Crim. Slat. 329 : and see a full and

tees, without naming them. And by § 18, able summary of the law of larceny, id. 325»

property under commissioners of sewers may 343.

t See 2 R. P. 727, § 46. I 5> R. PS. 680, § 69.
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he might he takoii and hanged upon the spot, without accusation or

trial (ic). Hut this |>roccodini; was taken away hy Hoveral .statutes in the

reign of Edward the Tliird {x) : though in Scotland a similar process re-

mains to tliis day {y). So that the only .species of proceeding at the suit of

the king, without a prcviou.s indictment or presentment by a grand jury, now
seems to be that ot inforinatwji,

III. Informations arc of two sorts : first, those which are partly at the

suit of the king, and partly at that of a subject ; and secondly, such as are

only in the name of the king. The former are usually brought upon penal

statutes, which inflict a j)enalty upon conviction of the ofliunder, one part

to the use of the king, and another to the use of the informer; and are a

sort of qui tarn actions (the nature of which was explained in a former
book) (r), only carried on by a criminal instead of a civil process : upon
which I shall therefore only observe, that by the statute 31 Eliz. c. 5. no
prosecution upon any penal statute, the suit and benefit whereof are limited

in part to the king and in part to the prosecutor, can be brought by any
common informer after one year is expired since the commission of the of-

fence ; nor on behalf of the crown after the lapse of two years longer ; nor,

where the forfeiture is originally given only to the king, can such prosecu-

tion be had after the expiration of two years from the commission of the of-

fence (14).

The informations that are exhibited in the name of the king alone, are

also of two kinds : first, those which are truly and properly his own suits,

and filed ex officio by his own immediate officer, the attorney-general

;

secondly, tho.9e in which, though the king is the nominal prosecutor, yet it

is at the relation of some private person or common informer ; and they are

filed by the king's coroner and attorney in the court of king's bench, usu-

ally called the master of the crown-ofiice, who is for this purpose the standing

officer of the public. The objects of the king's own prosecutions,

filed ex officio by his own attorney-general, are properly such *enor- [*309]
mous misdemesnors, as peculiarly tend to disturb or endangtsr his

government, or to molest or affront him in the regular discharge of his royal

functions. For ofl^ences so high and dangerous, in the punishment or pre-

vention of which a moment's delay would be fatal, the law has given to

the crown the power of an immediate prosecution, without waiting for any
previous application to any other tribunal : which power, thus necessary,

not only to the ease and safety, but even to the very existence of the execu-
tive magistrate, was originally reserved in the great plan of the English
constitution, wherein provision is wisely made for the due preservation of
all its parts. The objects of the other species of informations, filed by the

master of the'crown-oflice upon the complaint or relation of a private sub-

ject, are any gross and notorious misdemesnors, riots, batteries, libels, and
other immoralities of an atrocious kind (a), not peculiarly tending to disturb

the government (for those are left to the care of the attorney-general), but

which, on account of their magnitude or pernicious example, deserve the

most public animadversion (15). And when an information is filed, either

{w) Slifmh. itjure Siuon. I. 3, c. .">. (z) See Book III. page 161.

(x) 2 Hal. P. C. 14. (a) 2 Hawk. P. C. -itiO.

(y) Lord Kaims, I. 331.

(14) See 2 R. S, 297, § 29, &c. take into con.sideration th« whole of the cir-

(15) And see further as to for what causes cumsfanccR of the charpe before they lend

the court will grant this information, 1 Chit, their sanction to this «xtraordinary mode of

C L. 2 ed. 849 to 856. The court will always prosecution. They will obsenre the time of
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thus, or by the attorney-general ex officio, it must be tried by a petit jury of
the county where the offence arises : after which, if the defendant be found
guilty, the court must be resorted to for his punishment.

There can be no doubt but that this mode of prosecution by information
(or suggestion), filed on record by the king's attorney-general, or by his

coroner or master of the crown-office in the court of king's bench, is as
ancient as the common law itself (6). For as the king was bound to pro-

secute, or at least to lend the sanction ofhis name to a prosecutor, whenever
the grand jury informed him upon their oaths that there was a sufficient

ground for instituting a criminal suit : so, when these his immediate officers

were otherwise sufficiently assured that a man had committed a gross mis-
demesnor, either personally against the king or his government, or against

the public peace and good order, they were at liberty, without waiting for

any farther intelligence, to convey that information to the court of

[*310] king's bench by a ^suggestion on record, and to carry on the

prosecution in his majesty's name. But these informations (of

every kind) are confined by the constitutional law to mere misdemesnors
only : for, whenever any capital offence is charged, the same law requires

that the accusation be warranted by the oath of twelve men, before the

party shall be put to answer it. And, as to those offences, in which infor-

mations were allowed as well as indictments, so long as they were confined

to this high and respectable jurisdiction, and were carried on in a legal and
regular course in his majesty's court of king's bench, the subject had no
reason to complain. The same notice was given, the same process was
issued, the same pleas were allowed, the same trial by jury was had, the

same judgment was given by the same judges, as if the prosecution had
originally been by indictment. But when the statute 3 Hen. VII. c. 1.

had extended the jurisdiction of the court of star-chamber, the members of
which were the sole judges of the law, the fact, and the penalty; and
when the statute 11 Hen. VII. c. 3. had permitted informations to be
brought by any informer upon any penal statute, not extending to life or

member, at the assizes or before the justices of the peace, who were to

hear and determine the same according to their own discretion : then it was,
that the legal and orderly jurisdiction of the court of king's bench fell into

disuse and oblivion, and Empson and Dudley, (the wicked instruments of
king Henry VII.) by hunting out obsolete penalties, and this tyrannical

(b) 1 Show. 118.

making the application, and whether a long complained of. 3 B. & A. 432.
interval has elapsed since the injur_y, and to (16) If an information, or an indictment for
what cause it may be fairly ascribed ; also the a misdemeanor removed into the court of
evidence on which the charge is founded, and king's bench by certiorari, be not of such im-
weigh the probabihties which it seems to offer

:

portance as to be tried at the bar of the court,
they will also examine the character and mo- it is sent down by writ of nisi prius into the
tives of the applicant, at least his share in the county where the crime is charged to have
matter before them ; and they will look for- been committed, and is there tried by a corn-
ward to the consequences of the measure they mon or special jury, hke a record in a' civil ac-
are requested to grant, in the peculiar situa- tion ; and if the defendant is found guilty, he
tion of the defendant. 1 Bla. Rep. 542. In must afterwards receivejudgment from the court
applications of this nature for libels, the appli- of king's bench. But where an indictment for

cant must, unless the charge be general, shew treason or felony is removed by certiorari, the
his mnocence of the matter imputed to him. law upon the subject will be found fully stated
See Dougl. 284, 387. 588. 1 Burr. 402. 6 T. by lord Hale in 2 P. O. 41.
R. 294. 4 id. 285. 3 B. & A. 595. I D. & If the treason of felony is to be tried at nisi

R. 197. 2 Chit. Rep. 163. In applications prius under the 14 Hen. VI. c. 1., then the
against magistrates, the applicant must direct- court sends a transcript of the record, and not

)y impute corrupt motives for the misconduct the record itself. 2 Hal. P. C. 3. 4 Co. 74,
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moilo of proaocution, with other oppressive devices (r) continually hnrasHed

the subject, and shamefully enriched the crown. The latter of these acts

wai soon indeed repealed by statute 1 II en. VIII. c. 6. but the court of

star-chamber continued in high vigour, and daily increasing its authority,

for more than a century longer ; till finally abolished by statute 16 Car. I.

c. 10.

Upon this dissolution of the old common law {d) authority of tlie court

of king's bench, as the ciislos morum of the nation, being found necessary

to reside somewhere for the peace and good government of the

kingdom, was again revived in ^practice (e). And it is observable, [*311]
that in the same act of parliament which abolished the court of

star-chamber, a conviction by information is expressly reckoned up, as one
of the legal modes of conviction of such persons as should offend a third

time against the provisions of that statute (/). It is true, sir Matthew
Hale, who presided in this court soon after the time of such revival, is

said (g) to have been no friend to this method of prosecution : and, if so, the

reason of such his dislike was probably the ill use which the master of the

crown-office then made of his authority, by permitting the subject to be
harassed with vexatious informations, whenever applied to by any mali-

cious or revengeful prosecutor ; rather than his doubt of their legality, or

propriety upon urgent occasions (h). For the power of filing informations,

without any control, then resided in the breast of the master : and, being
filed in the name of the king, they subjected the prosecutor to no costs,

though on trial they proved to be groundless. This oppressive use of them,
in the times preceding the revolution, occasioned a struggle, soon after the

accession of king William (t), to procure a declaration of their illegsdity by
the judgment of the court of king's bench. But sir John Holt, who then

presided there, and all the judges, were clearly of opinion, that this proceed-
ing was grounded on the common law, and could not be then impeached.
And, in a few ye£u*s afterwards, a more temperate remedy was applied in

parliament, by statute 4 and 5 W. & M. c. 18. which enacts, that the clerk

of the crown shall not file any information without express direction from
the court of king's bench : and that every prosecutor, permitted to promote
such information, shall give security by a recognizance of twenty pounds
(which now seems to be too small a sum) to prosecute the same with ef-

fect ; and to pay costs to the defendant, in case he be acquitted thereon,

unless the judge, who tries the informafion, shall certify there was rea-

sonable cause for filing it ; and, at all events, to pay costs, unless
*the information shall be tried within a year after issue joined. [*312]
But there is a proviso in this act, that it shall not extend to any
other informations than those which are exhibited by the master of the

crown-office : and, consequently, informations at the king's own suit, filed

by his attorney-general, are no way restrained thereby.

There is one species of informations, still farther regulated by statute 9
Ann. c. 20. viz. those in the nature of a writ of quo warranto ; which was
shewn, in the preceding book (A-), to be a remedy given to the crown
against such as had usurped or intruded into any office or franchise. The
modem information tends to the same purpose as the ancient writ, being

(e) 1 And. 157. (^) 5 Mod. 4G0.
id) 5 Mod. 464. (*) 1 Snund. 301. 1 Sid. 174.
(e) Styl. Rep. 217. 245. Styl. Pract. Ri^. tit. In- (i) M.l W.&: M. 5 Mod. 459. Comb. 141. Far.

formaUon, page 187. {edit. 1657.) 2 Sid. 71. 1 Sid. 361. 1 Show. 106.
J38. (k) S€eBook III. page 288.

(/) But. W Car. I c. 10, $ 6
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generally mado use of to try the civil rights of .such franchises ; though it

is commenced in the same manner as other informations are, by leave of
the court, or at the will of the attorney-general : being properly a criminal

prosecution, in order to fine the defendant for his usurpation, as well as to

oust him from his office
;
yet usually considered at present as merely a civil

proceeding (17), (18).

These are all the methods of prosecution at the suit of the king. There
yet remains another, which is merely at the suit of the subject, and is called

an appeal.

IV. An appeal, in the sense wherein it is here used, does not signify

any complaint to a superior court of an injustice done* by an inferior one,

which is the general use of the word ; but it here means an original suit,

at the time of its first commencement (/). An appeal, therefore, when
spoken of as a criminal prosecution, denotes an accusation by a private

subject against another, for some heinous crime ; demanding punishment
on account of the particular injury suffered, rather than for the offence

against the pubUc. As this method of prosecution is still in force, I cannot

omit to mention it : but as it is very little in use, on account of the

[*313] *great nicety required in conducting it, I shall treat of it very

briefly ; referring the student for more particulars to other more
voluminous compilations [m) (19).

This private process, for the punishment of public crimes, had probably

its original in those times when a private pecuniary satisfaction, called a

iveregild, was constantly paid to the party injured, or his relations, to ex-

piate enormous offences. This was a custom derived to us, in common
with other northern nations (n), from our ancestors, the ancient Germans

;

among whom, according to Tacitus (o), " liiitur homicidiiim certo armento-

rum ac pecorum numero ; recipitque satisfactionem universa domus (p)." In

the same manner by the Irish Brehon law, in case of murder, the Brehon
or judge was used to compound between the murderer and the friends of

the deceased who prosecuted him, by causing the malefactor to give unto

them, or to the child or wife of him that was slain, a recompense which

they called an eriach {q). And thus we find in our Saxon laws (particu-

larly those of king Athelstan) (r) the several weregilds for homicide esta-

blished in progressive order from the death of the ceorl or peasant, up to

that of the king himself (s). And in the laws of king Henry I. {t) we have

an account of what other offences were then redeemable by weregild, and

what were not so {u). As therefore during the continuance of this cus-

(/) It is derived from the French, ^^appeller," the (r) Judic, Civit. Lund. Wilk. 71.

verb active, which signifies to call upon, summon, (s) The weregild of a ceorl was 260 thrysmas,

or challenge one; and not the verb neuter, which that of the Idng 30,000; each thrysma being equal

signifiesthesameastheordinarysenseof "appeal" to about a shilUng of our present money. The
in English. weregild of a subject was paid entirely to the rela-

(to) 2 Hawk. P. C. ch. 23. tions of the party slain; but that of the king was
In) Stiernh. dejure Sueon. I. 3, c. 4. divided ; one half being paid to the public, the other

(o) de M. O. c. 21. to the royal family.

(») And inanother place, (c. 12.) ^^Delictis,pro («) c. 12.

modo poenarum, eqiwrum pecorumque numero con- (u) In Turkey this principle is still carried so

victi mulctanUir. Pars mulctae regi vcl civitati

;

far, that even murder is never prosecuted by the

pars ipsi qui v indieattir, vel propinquis ejus, ex- officers of the government, as with us. It is the

solvitur." business of the next relations, and them only, to

(g) Spenser's State of Ireland, p. 1513, edit, revenge the slaughter of their kinsmen ; and if they

Hughes. rather choose (as they generally do) to compound

(17) Because an information in the nature T. R. 484.

of a quo warranto is considered merely as a (18) See 2 R. S. 581, &c.
civil proceeding, the court of king's bench (19) i\ppeals offelony are abolished in New-
will grant a new trial, though the verdict York: (2 R. S. 748, § 43) : in England, by 59

should have been given for the defendant. 2 Geo. III. c. 46.
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h)iii, a process was crrtaitily given, for recovering the wcrcgild by

ihc party to Nvliom it was due; it seemn that, wlien ^thesc of- [*314.]

fences by dt^f^rec^s grew no longer redt;cniable, the private; |>roccas

was still continued, in order to insure the inlliction of punishment upon the

offender, though the party injured was allowed no pecuniary compensation

for the ollbnce.

IJut, though appeals were thus in the nature of prosecutions for some
atrocious injury committed more immediately against an individual, yet it

also was anciently permitted, that any subject might appeal another sub-

ject of high treason, either in the courts of conunon law (?t'), or m parlia-

ment, or (for treasons committed beyond the seas) in the court of the high

constable and marshal. The cognizance of appeals in the latter still con-

tinues in force ; and so late as 1631 there was a trial by battel awarded

in the court of chivalry, on such an appeal of treason (x) : but that in the

first was virlualhj abolished {y) by the statutes 5 Edw. III. c. 9. and 25

Edw. III. c. 24, and in the second ex^pressly by statute 1 Hen. IV. c. 14.

So that the only appeals now in force, for things done within the realm,

are appeals of felony and mayhem.
An appeal o{ felony may be brought for crimes committed either agaifist

the parties themselves, or their relations. The crimes against the parties

themselves arc larceny, rape, and arson. And for these, as well as for may-

hem, the persons robbed, ravished, maimed, or whose houses are burnt,

may institute this private process. The only crime against one's rela-

tion, for which an appeal can be brought, is that of killing him, by either

murder or manslaughter. But this cannot be brought by ev«ry relation :

but only by the wife for the death of her husband, or by the heir male for

the death of his ancestor ; which heirship was also confirmed, by an ordi-

nance of king Henry the First, to the four nearest degrees of blood {z). It

is given to the wife on account of the loss of her husband : therefore, ifshe

marries again, before or pending her appeal, it is lost and gone ; or, if she

marries after judgment, she shall not demand execution. The heir, as

was said, must also be heir male, and such a one as was the

*next heir by the course of the common law, at the time of the [*316]
killing of the ancestor. But this rule hath three exceptions : 1

.

If the person killed leaves an innocent wife, she only, and not the heir,

shall have the appeal : 2. If there be no wife, and the heir be accused of

the murder, the person, who next to him would have been heir male, shall

bring the appeal : 3. If the wife kills her husband, the heir may appeal

her of the death. And, by the statute of Gloucester, 6 Edw. I. c. 9. all

appeals of death must be sued within a year and a day after the completion

of the felony by the death of the party : which seems to be only declara-

tory of the old common law : for in the Gothic constitutions we find the

same ^^ prczscrijytio annalis, qucn currii adversus aciorcm, side homicidaei non

constet iniraannuma coidefacta, nee quenquaminUreaarcrtialeiacctiset (a)."

These appeals Tmay be brought previous to an indictment: and if the

appellee be acquitted thereon, he cannot be ' afterwards indicted for the

same offence. In like manner as by the old Gothic constitution, if any

offender gained a verdict in his favour, when prosecuted by the party in-

jured he was also understood to be acquitted of any crown i)rosccution for

the matter for monry, nntliin:;more is said about it. (Ru»hw. vol. % part 2. p. 112.)

Lady M. W. Montagua, Ictl. 42 ) / ] HaJ. P. C. 34;).

(10) Britt. c. 22. Mirr. c. 2^7.
'r) By Donald lord R'^a at^nut T>iivi4 Danifo \ -liorah. dfjnrf >
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the same offence (6) : but, on the contrary, if he made his peace with the

king, still he might be prosecuted at the suit of the party. And so, with

us, if a man be acquitted on an indictment of murder, or found guilty, and
pardoned by the king, still he ought not (in strictness) to go at large, but
be imprisoned or let to bail till the year and day be past, by virtue of the

statute 3 Hen. VII. c. 1. in order to be forthcoming to answer any appeal

for the same felony, not having as yet been punished for it, though, if he
hath been found guilty of manslaughter on an indictment, and hath had
the benefit of clergy, and suffered the judgment of the law, he cannot af-

terwards be appealed ; for it is a maxim in law, that " nemo bis punitur pro
eodem delicto" Before this statute was made, it was not usual to indict a
man for homicide within the time limited for appeals ; which produced

very great inconvenience, of which more hereafter (c).

[*316] *If the appellee be acquitted, the appellor (by virtue of the sta-

tute of Westm. 2. 13 Edw. I. c. 12.) shall suffer one year's im-

prisonment, and pay a fine to the king, besides restitution of damages to

the party for the imprisonment and infamy which he has sustained : and,

if the appellor be incapable to make restitution, his abettors shall do it for

hirh, and also be liable to imprisonment. This provision, as was foreseen

by the author of Fleta {d), proved a great discouragement to appeals ; so

that thenceforward they ceased to be in common use.

If the appellee be found guilty he shall suffer the same judgment, as if

he had been convicted by indictment : but with this remarkable difference ;

that on an indictment, which is at the suit of the king, the king may par-

don and remit the execution ; on an appeal, which is at the suit of a pri-

vate subject, to make an atonement for the private wrong, the king can no
more pardon it, than he can remit the damages recovered on an action of

battery (c). In like manner as, while the weregild continued to be paid as

a fine for homicide, it could not be remitted by the king's authority (/).
And the ancient usage was, so late as Henry the Fourth's time, that all

the relations of the slain should drag the appellee to the place of execu-

tion (g-) : a custom founded upon that savage spirit of family resentment,

which prevailed universally through Europe after the irruption of the

northern nations, and is peculiarly attended to in their several codes of

law : and which prevails even now among the wild and untutored inhabit-

ants of America : as if the finger of nature had pointed it out to mankind,

in their rude and uncultivated state {h). However, the punishment of the

offender may be remitted and discharged by the concurrence of all parties

interested ; and as the king by his pardon may frustrate an indict-

£*317] ment, so the appellant by his release may ^discharge an ap-

peal {i) ;
" namquilibetpotest renunciare juri pro se'mtroducto (20). '^

ib) Stievnh.dcjureGoth.l.'i,c.5. (f)LL.Edm.§3.
(c) See page 335. iff) -M. H Hen. IV. 12. 3 Inst. 131.

Id) ^. 1, c. 34, §48. (A) Robertson, Cha. V. i. 45.

(c) 2 Hawk. P. C. 392. (0 1 Hal. P. C. 9.

(20) These appeals had become nearly ob- when called upon to plead, pleaded " not guil-

solete, but the right still existing was claimed, ty, and that he was ready to defend himself by

and in part was exercised, in the year 1818, by his body ;" and taking his glove off, he threw

William Ashford, eldest brother and heir at it upon the floor of the court. A counterplea

law of Mary Ashf»rd, who brought a writ, of was afterwards delivered in by the appellant,

appeal against Abraham Thornton'ior the mur- to which there was a replication. A general

der of his sister. Thornton had been tried at demurrer followed, and joinder thereon. See

the Warwick Summer assises, 1817, for the a full detail of the proceedings in that smgu-

murder, and acquitted, though under circum- lar case, in the Report of it, under the name

jstances of strong suspicion. The appellee, of Ashford i?. Thornton, 1 B. and.A.405. It
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These are the several methods of prosecution iii>iitut«'d by the laws of

England for the punishment of offences ; of which that by indictment is

the most general. I shall therefore confine my subsequent observations

principally to this method of prosecution ; remarking by the way the most

material variations that may arise, from the method of proceeding by either

information or appeal.

CHAPTER XXIV.

OF PROCESS UPON AN INDICTMENT.

We are next, in the fourth place, to inquire into 4he manner of issuing

process (1), after indictment found, to bring in the accused to answer it. We
have hitherto supposed the offender to be in custody before the finding of

the indictment ; in which case he is immediately (or as soon as conve-

nience permits) to be arraigned thereon. But if he hath fled, or secretes him-

self, in capital cases ; or hath not, in smaller misdemesnors, been bound
over to appear at the assises or sessions, still an indictment may be prefer-

red against him in his absence ; since, were he present, he could not be

heard before the grand jury against it. And, if it be found, then process

must issue to bring him into court ; for the indictment cannot be tried, un-

less he personally appears : according to the rules of equity in all cases,

and the express provision of statute 28 Edw. III. c. 3. in capital ones, that

no man shall be put to death, without being brought to answer by due pro-

cess of law (2).

The proper process on an indictment for any petit misdemesnor, or on a

penal statute, is a writ of venire facias, which is in the nature of a sum-
mons to cause the party to appear. And if by the return to such venire it

appears that the party hath lands in the county whereby he may be dis-

treined, then a distress infinite shall be issued from time to time till he ap-

pears. But if the sheriflf returns that he hath no lands in his baili-

wick, (then upon his non-appearance) a writ of capias *shall is- [*319]
sue, which commands the sheriff* jto take his body, and have him

was held in that case, that, where in an appeal case, the first of the kind that had occurred for

of death, the appellee wages his battle, the -more than half a century, (see Bigby r. Ken-
counterplea, to oust him of this mode of trial, nedy, 6 Burr. 2643. 2 W. Bl, 713 ; Rex v.

must disclose such violent and strong pre- Taylor, 6 Burr. 2793 ; Smith v. Taylor, id.

sumptions of guilt, as to leave no possible ibid : the last cases upon the subject, where
doubt in the minds of the court ; and, there- the mode of nrococding is detailed at large,)

fore, that a counterplea, which only stated led to the total abolition of appeals of murder,
strong circumstances of suspicion, was insuf- as well as of treason, felony, or other otfences,

iicient. It was alao held, that the appeMee together with wagers of battle, by the passing
may reply fiesh matter, tending to shew his in- of the statute 59 G. III. c. 46.
nocenco, as, an alibi, and his former acquittal (1) As to process in general, see Dalt. J. c.

of the same offence on an indictment. But it 195 ; Com. Dig. Process, A. 1 ; Bum J. Pro-
was doubted whether, when the counterplea is cess; Williams J. Process; 1 Chit. C. L. f
per se insufficient, or where the replication is cd. 337 to 870.

a good answer to it, the court should give judg- (2) In New-York, the defendant must bo
ment that the appellee be allowed his wager of personally present at a trial for felony. On
battle, or that he go without day. Therefore, trials for other offences, he mav appear in pof-

the appellant praying no further judgment, the son or by attorney. (2 R. S. '734, § 13.) His
court, oy consent of both parties, ordered that appearance is compelled by a warrant for his

judgment should be stayed in the appeal, and arrest, (id. 728. § 55) or by proceeding against

that the appellee should ba discharged. This his bail. (Id 729" & 709.)

Vol. II. 82
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at the next assises ; and if he cannot be taken upon the first capias^ a se-

cond and third shall issue, called an alias, and a pluries capias. But, on
indictments for treason or felony, a capias is the first process : and, for trea-

son or homicide, only one shall be allowed to issue (a), or two in the case of
other felonies, by statute 25 Edw. III. c. 14, though the usage is to issue

only one in any felony ; the provisions of this statute being in most cases

found impracticable (6). And so, in the case of misdemesnors, it is now
the usual practice for any judge of the court of king's bench, upon certi-

ficate of an indictment found, to award a writ of capias immediately, in or-

der to bring in the defendant (3). But if he absconds, and it is thought

proper to pursue him to an outlawry, then a greater exactness is necessary.

For, in such case, after the several writs have issued in a regular number,
according to the nature of the respective crimes, without any effect, the

offender shall be put in the exigent in order to his outlawry ; that is, he

shall be exacted, proclaimed, or required to surrender, at five county

courts ; and if he be returned qtiinto exactus, and does not appear at the

fifth exaction or requisition, then he is adjudged to be outlawed, or put out

of the protection of the law : so that he is incapable of taking the benefit

of it in any respect, either by bringing actions or otherwise (4).

The punishment for outlawries upon indictments for misdemesnors, is

the same as for outlawries upon civil actions (of which, and the previous

process by writs of capias^ exigi facias, Vindi proclamation, we spoke in the

preceding book) (c) ; viz. forfeiture of goods and chattels. But an out-

lawry in treason or felony amounts to a conviction and attainder of the of-

fence charged in the indictment, as much as if the offender had been found

guilty by his country (d) {b\. His life is however still under the

[*320] protection of the law, as hath formerly been ^observed (e) : so that

though anciently an outlawed felon was said to have caput lupinum,

and might be knocked on the head like a wolf, by any one that should meet
him (/) ; because, having renounced all law, he was to be dealt with as

in a state of nature, when every one that should find him might slay him :

yet now, to avoid such inhumanity, it is holden that no man is entitled to

kill him wantonly or wilfully ; but in so doing is guilty of murder (g-), un-

less it happens in the endeavour to apprehend him (/i). For any person

may arrest an outlaw on a criminal prosecution, either of his own head, or

by writ or warrant of capias utlagatum, in order to bring him to execution.

But such outlawry may be frequently reversed by writ of error ; the pro-

ceedings therein being (as it is fit they should be) exceedingly nice and

circumstanfial : and, if any single minute point be omitted or misconduct-

ed, the whole outlawry is illegal, and may be reversed : upon which re-

versal the party accused is admitted to plead to, and defend himself against,

the indictment.

(o) See Append. § 1. (e) See page 178.

(h) 2 Hal. P. C. 195. (/) Mirr. c. 4. Co. Litt. 128.

(c) See Book III. pag. 283, 284. {g) 1 Hal. P. C. 497.

{d) 2 Hal. P. C. 205. (A) Bracton,/^;. 125.

(3) Now, by the 48 Geo. III. c. 58., when any cept in cases of treason. (2 R. S. 745, § 20.)

person is charged with an offence below the (5) In most cases now in which a person

degree of felony, one of the judges may, on convicted by a veidict is deprived of clergy, a

an affidavit thereof, or on the production of person outlawed will also be ousted of clergy ;

an indictment, or an information filed, issue yet some few instances may perhaps still re-

his warrant for apprehending and holding him main where a person outlawed will have cler-

to bail ; and if he neglects or refuses to be- gy, though if he had been tried for the same

come so bound, he may be committed to gaol offence, he would not have been entitled to

until he conforms, or is discharged. that privilege. See Foster, 358. 2 I.eaoh.

(4) Outlawry is abolished in^New-York, ex- Hawk. 481. 4 T. R. 543.
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Thus much for process to brinj:^ in tho ofTcnder afler indictment found
;

during which stage of the prosecution it is, that writs o^ certiorari facias (6)

are usually had, though they may bo had at any time before trial (7),

to certify and remove tho indictment, with all the proceedings thereon,

from any inferior court of criminal jurisdiction into the court of king's

bench (8) ; which is the sovereign ordinary court ofjustice in causes crimi-

nal. And this is frequently done for one of these four purposes ; cither, 1.

To consider and determine the vaJidity of appeals or indictments and the

proceedings thereon ; and to quash or confirm them as there is cause : or,

2. Where it is surmised that a partial or insufficient trial will probably be
had in the court below, the iadictment is removed, in order to have the pri-

soner or defendant tried at the bar of the court of king's bench, or before

the justices of nisi privs : or, 3. It is so removed, in order to plead the

king's pardon there : or, 4. To issue process of outlawry against

the offender, in those *counties or places where the process of the [*321]
inferior judges will not reach him {i). Such writ of certiorari,

when issued and delivered to the inferior court for removing any record or

other proceeding, as well upon indictment as otherwise, supersedes the juris-

diction of such inferior court, and makes all subsequent proceedings therein

entirely erroneous and illegal ;• unless the court of king's bench remands
the record to the court below, to be there tried and determined. A certi'

orari may be granted at the instance of either the prosecutor or the defend-

ant : the former as a matter of right, the latter as a matter of discretion

;

and therefore it is seldom granted to remove indictments from the justices of
gaol-delivery, or after issue joined or confession of the fact in any of the

courts below {k).

At this stage of prosecution also it is, that indictments found by the

grand jury against a peer must in consequence of a writ of certiorari be
certified and transmitted into the court of parliament, or into that of the

lord high steward of Great Britain ; and that, in places of exclusive jurisdic-

tion, as the two universities, indictments must be delivered (upon chal-

lenge and claim of cognizance) to the courts therein established by char-

ter, and confirmed by act of parliament, to be there respectively tried and
determined.

(O 2 Hal. p. C. 210. (*) 2 Hawk. P. C. 287. 4 Burr. 749.

(6) As to this writ in general, see Fitz. K. risdiction, .'so it may award a certiorari to, re-

B. 245. a ; Bac. Ab. Certiorari, A. ; Com. Di{». move proceedings from them, unless they are
Certiorari, A. 1; Bum J. Certiorari; Wil- expressly ^exempted from such superintend-
liams J. Certiorari ; 1 Chit. G. L. 2 ed. 371 ence by the statutes creating them. 2 Haw.
to 402. P. C. 286 ; Rex v. Young, 2 T. R. 473 ; Rex

(7) In N«w-York, no certiorari lies to re- v. Jukes, 8 T. R. 542. But certiorari cannot
move an indictment from the general sessions bo taken away by any general, but only by ex-

to the supreme court or oyer and terminer be- press, negative words. Rex v. Reeve, 1 W.
fore trial : nor does it lie to remove an indict- Bl. 231 ; and a statute, taking away certiora-

ment from the oyer and terminer to the su- ri, does not take it from the crown, unless ex-
preme court before trial, unless allowed by a pressly mentioned. Rex v.

, 2 Chit,
justice of the supremo court or a circuit R. 136 ; and see Rex w. Tindal, 15 East, S39,
judge. (2 R. S. 732, § 81, &c.) n. Certiorari lies from tho court of King's

(8) For the definition and history of the Bench to justices, even in cases which they
writ of certiorari, see Fitz. N. B. 554. As the are empowered finallv to hear and determine,
court of King's Bcneh has a general superin- I Haw. P. C. 286 ; Rex v. Mor*?ly, 2 Burr,
tendenco over all other courts of criminal ju- 1040 ; Hartley v. Hooker, Cowp. 624.
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CHAPTER XXV.

OF ARRAIGNMEMT AND ITS INCIDENTS (1).

When the offender either appears voluntarily to an indictment, or was
before in custody, or is brought in upon criminal process to answer it in the

proper court, he is immediately to be arraigned thereon ; which is the fifth
' stage of criminal prosecution.

To arraign (2), is nothing else but to call the prisoner to the bar of the
court, to answer the matter charged upon him in the indictment (a) (3).
The prisoner is to be called to the bar by his name ; and it is laid down in

our ancient books (6), that, though under an indictment of the highest
nature, he must be brought to the bar without irons, or any manner of
shackles or bonds ; unless there be evident danger of an escape, and then
he may be secured with irons. But yet in Layer's case, a. d. 1722, a
difference was taken between the time of arraignment and the time of trial

;

and accordingly the prisoner st^bd at the bar in chains during the time of
his arraignment (c) (4).

[*323] *When he is brought to the bar, he is called upon by name to

hold up his hand : which, though it may seem a trifling circum-
stance, yet is of this importance, that by the holding up of his hand constat

de pensona, and he owns himself to be of that name by which he is called (d).

However, it is not an indispensable ceremony ; for, being calculated merely
for the purpose of identifying the person, any other acknowledgment will

answer the purpose as well ; therefore, if the prisoner obstinately and con-
temptuously refuses to hold up his hand, but confesses he is the person
named, it is fully sufficient (e) (5).

Then the indictment is to be read to him distinctly in the English tongue
(which was law, even while all other proceedings were in Latin), that he
may fully understand his charge. After which it is to be demanded of him,
whether he be guilty of the crime whereof he stands indicted, or not guilty.

By the old common law the accessary could not be arraigned till the prin-

cipal was attainted, unless he chose it ; for he might waive the benefit of
the law : and therefore principal and accessary might, and may still, be ar-

raigned, and plead, and also be tried together. But otherwise, if the prin-

cipal had never been indicted at all, and stood mute, had challenged above
thirty-five jurors peremptorily, had claimed the benefit of clergy, had ob-
tained a pardon, or had died before attainder, the accessary in any of these

(a) 2 Hal. P. C. 216. 2 Hawk. P. C. 308.

(6) Bract. I. 3, de coron. c. 18, $ 3. Mirr. c. 5, (c) State Trials, VI. 230.
sect. 1, ^ 54. Flet. I. 1, c. 31, § 1. Brli. c. 5. Staundf. (d) 2 Hal. P. G. 219.
P. C. 78. 3 Inst. 34. Kel. 10. 2 Hal. P. C. 219. (e) Raym. 403.

(1) See further as to arraignment and its see 1 Chit. C. L. 2 ed. 403 to 414. post, 351.
incidents, 1 Chit. C. L. 414 to 431 ; Burn's J. (4) And it has since been held, that the
Arraignment; Williams J. Arraignment. court has no authority to order the irons to be

(2) This word in Latin- (lord 'Hale says) is taken off, till the prisoner has pleaded, and
no other than ad rationem ponere, and in the jury are charged to try him. Waite's case,
French, ad reson, or abbreviated a resn, 2 Leach, 34.

Hal. P. C. 216. (5) It is not usual to require a peer to hold

(3) As to obtaining a copy of the indictment, up his hand. 2 Hale, 219. n. a. Hawk. b. 2.
assigning counsel, appearing and defending c. 28. s. 2.

by attorney, and defending in forma pauperis,
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cases could not be arrai^jnod : for non constHit whether any felony was com-

mitted or no, till the principal was attainted ; and it niif^ht so happen that

the accessary should be convicted one day, and the principal acquitted the

next, which would be absurd. However, this absurdity could only hapjien,

where it was possible that a trial of the princijjal might be had, subse-

quent to that of the accessary ; and therefore the law still continues, that

the accessary shall not be tried, so long as the principal remains

liable to be tried hereafter. But by statute *1 Ann. c. 9. (6) if [^324]

the principal be' once convicted, and before attainder (that is, be-

fore he receives judgment of death or outlawry), he is delivered by pardon,

the benefit of clerijy, or otherwise ; or if the principal stands mute, or chal-

lenges peremptorily above the legal number of jurors, so as never to be

convicted at all ; in any of these cases, in which no subsequent trial can be

had of the principal, the accessary may be proceeded against, as if the

principal felon had been attainted ; for there is no danger of future contra-

diction. And upon the trial of the accessary, as well after as before the

conviction of the principal, it seems to be the better opinion, and founded

on the true spirit of justice (/), that the accessary is at liberty (if he can)

to controvert the guilt of his supposed principal, and to prove him innocent

of the charge, as wdl in point of fact as in point of law (7).

WTien a criminal is arraigned, he either stands mute, or confesses the fact

;

which circumstances we may call incidents to the arraignment : or else ho
pleads to the indictment, which is to be considered as the next stage of pro-

ceedings (8). But, first, let us observe these incidents to the arraignment,

of standing mute, or confession.

I. Regularly a prisoner is said to stand mute, when, being arraigned for

treason, or felony, he either, 1. Makes no answer at all: or, 2. Answers
foreign to the purpose, or with such matter as is not allowable ; and will

not answer otherwise : or, 3. Upon having pleaded not guilty, refuses to

put himself upon the country (g). If he says nothing, the court ought ex

afficio to impanel a jury to inquire whether he stands obstinately mute, or

whether he be dumb ex visitatione Dei. If the latter appears to be the case,

the judges of the court (who are to be of counsel for the prisoner,

and to see that he hath law and justice) shall proceed to the trial, and ex-

amine all points as if he had pleaded not guilty {h) (9). But whether

(/) Foster, 365, &c. (A) 2 Hawk. P. C. 327.

\g) 2 Hal. P. C. 316.

(6) See also the 22 Geo. III. c. 58. 29 Geo. principal felon is not attainted, it is enacted,

II. c. 30; and as to New-York, see 2 R. S. that accessaries may be prosecuted affor the

727, § 49: allowing any accessary to be conviction of the principal felon, thou." '

tried, though the principal has been pardoned principal felon bo not attainted. Sec
or otherwise discharged after conviction. as to arraignment, 1 Curw. Haw. P. (

(7) See the 7 G. IV. c. 64, by s. 9 of which 1 Chit. Cr. L. 414. The statute mentioned la

accessaries before the fact, whether in cases the text is repealed by the statute 7 Geo. IV.
of felony at common law, or by virtue of any c. 64.
statute or statutes made or to be made, may (8) In Kew-York, the defendant, when ar-

be tried as such, or ns for substantive felonies, raigned, is asked if he demands a trial, and if

by any <• '
"

:i to try the he does not confess himself _
' a of not

principal f ices be' com- guilty is entered. (2 R. S. Thus
mitted on nd, if the of- the law as to standing mute i

fences be comiiiillcd in dilFcrcul counties, may (9) By 7 and 8 G. IV. c. 2S, a. 1, uj.

be tried in either. prisoner pleads ** not guilty," without

Bv s. 10, accessaries after the fact may be he shall be put on his trial by j"rv rin

tried by any court having jurisdiction over the 2, if he refuses to plead, the co : r

Erincipal felons, as in the preceding s. ; and, a plea of "Not Guilty" to be .1

y s. 11, in order that all accessaries maybe proceed as in other cases. But iiio laiur is

convicted and punished, in cases where the discretionary ; and where there is any real
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[*325] judgment of death can be given against such a ^prisoner who
hath never pleaded, and can say nothing in arrest of judgment, is

a point yet undetermined («).

If he be found to be obstinately mute (which a prisoner hath been held

to be that hath cut out his own tongue) {k), then, if it be on an indictment

of high treason, it hath long been clearly settled, that standing mute is an
equivalent to a conviction, and he shall receive the same judgment and ex-

ecution (l). And as in this the highest crime, so also in the lowest species

of felony, viz. in petit larceny, and in all misdemesnors, standing mute hath

always been equivalent to conviction. But upon appeals or indictments

for other felonies, or petit treason, the prisoner was not, by the ancient law,

looked upon as convicted, so as to receive judgment for the felony ; but

should, for his obstinacy, have received the terrible sentence ofpenance, or

peine (which, as will appear presently, was probably nothing more than a

corrupted abbreviation ofprisone) forte et dure.

Before this was pronounced the prisoner had not only trina admonitio, but

also a respite of a few hours, and the sentence was distinctly read to him,

that he might know his danger (m) ; and, after all, if he continued ob-

stinate, and his offence was clergyable, he had the benefit of his clergy

allowed him, even though he was too stubborn to pray it (n). Thus tender

was the law of inflicting this dreadful punishment ; but if no other means
could prevail, and the prisoner (when charged with a capital felony) con-

tinued stubbornly mute, the judgment was then given against him without

any distinction of sex or degree. A judgment, which was purposely or-

dained to be exquisitely severe, that by that very means it might rarely be

put in execution (10).

(i) 2 Hal. P. C. 317. (m) 2 Hal. P. C. .120.

(k) 3 Inst. 178. (n) Ibid. 321. 2 Hawk. P. C. 332.
(l) 1 Hawk. P. C. 329. 1 Hal. P. C. 317.

doubt whether the refusal to plead arises from be detained until his majesty's pleasure should
obstinacy or inability, the court may, and be known.
will, impanel a jury to try that question. In As to the law of New-York, see preceding
case of insanity, this is specially provided for note : no insane person can be tried, sentenc-
by the unrepealed statute of 39 and 40 G. III. ed, or punished. (2 R. S. 697, § 1.)

c. 94, s. 1 of which enacts, that the jury, in (10) Aulus Gellius with more truth has made
case of any person charged with treason, &c., the same observation upon the cruel law of
proving upon the trial to be insane, shall de- the Twelve Tables, De inope debitore secando,

clare whether he was acquitted by them on ^^ Eo consilio tanta immanitas pcenae denunciata
account of insanity, and the court shall order est^ ne ad earn unquam perveniretur ;^' for he
him to be kept in custody till his majesty's adds^ " dissectum esse antiquitus neminem equi-

pleasure be known, and his majesty may give dem neque legi nequeaudivi" lib. 20. c. 1. But
an order for the safe custody of such insane with respect to the horrid judgment of the peine

person; and s. 2 enacts, th-at insane persons, forte et dure, the prosecutor and the court could

mdicted for any oflence, and found to be in- exercise no discretion, or show no favour to a
sane by a jury, to be impanelled on their ar- prisoner who stood obstinately mute. And in

raignment, shall be ordered by the court to be the legal history of this country there are nu-
kept in custody till his majesty's pleasure be merous instances of persons, who have had
known. The latter section has been held to resolution and patience to undergo so terrible

extend to cases of misdemeanor. Rex v. a death in order to benefit their heirs by pie-

Little, R. and R. C, C. 430. In Rex v. Ro- venting a forfeiture of their estates, which
berts. Car. Cr. L. 57, a prisoner would not would nave been the consequence of a convic-

plead, and a jury being impanelled to try tion by a verdict. There is a memorable story of

whether he stood fmute by the visitation of an ancestor of an ancient family in the north of

God, his counsel^claimedjj a right to address England. In a fit of jealousy he killed his

the jury, as this was an issue with the affirma- wife ; and put to death his children who were
live on the prisoner. This was allowed by at home, by throwing them from the battle-

Park and Abbot, Js. The prisoner's counsel ments of his castle : and proceeding with an

addressed the jury, and called witnesses to intent to destroy his only remaining child, an

prove he was insane. The jury found that he infant nursed at a farm-house at some distance,

was so, and Park, J., directed that he should he was intercepted by a storm of thunder and
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The rack, (ir qmstion, to extort a confession from criiniimls, is a

practice of a dilforent nature ; this having been only *UHe(l to com- [*326]
pel a man to put himself upon hia trial ; th-at being a species of

trial in itself. And the trial by rack is utterly unkno>vn to the law of

England ; though once when the dukes of Exeter and Suflblk, and other

ministers of Henry IV. had laid a design to introduce the civil law into

this kingdom as the rule of government, for a beginning thereof they erect-

ed a rack for torture ; which was called in derision the Duke of Exeter's

daughter, and still remains in the tower of London (o) ; where it was oc-

casionally used as an engine of state, not of law, more than once in the

reign of queen Elizabeth (p). But when, upon the assassination ofVil-

liers duke of Buckingham by Felton, it was proposed in the privy council

to put the assassin to the rack, in order to discover his accomplices ; the

judges being consulted, declared unanimously, to their own honour and the

honour of the English law, that no such proceedings was allowable by the

laws of England (9). It seems astonishing that this usage of administer-

ing the torture, should be said to arise from a tenderness to the lives of

men : and yet this is the reason given for its introduction in the civil law,

and its subsequent adoption by the French and other foreign nations (r)

:

viz. because the laws cannot endure that any man should die upon the

evidence of a false, or even a single witness ; and therefore contrived this

method that innocence should manifest itself by a stout denial, or guilt by
a, plain confession. Thus rating a man's virtue by the hardiness of his

constitution, and his guilt by the sensibility of his nerves !—But there needs

only to state accurately (s), in order most effectually to expose this inhuman
species of mercy, the uncertainty of which, as a test and criterion of truth,

was long ago very elegantly pointed out by Tully: though he

lived in a state wherein it was *usual to torture slaves in order to [*327]
furnish evidence :

" <a?nen," says he, *' ilia tormenia gubcrnat dolor,

moderatur naturacujusque turn animi turn coiyoris, regit quaesitor^Jlectit libi-

do, corrumpit spes, infirmai metus, ut in lot rerum anguatiis nihil veritati loci

relinquatur (<)."

The English judgment of penance for standing (it) mute was as fol-

lows ; that the prisoner be remanded to the prison from whence he came ;

and put into a low, dark chamber ; and there be laid on his back, on the

bare floor, naked, unless where decency forbids : that there be placed upon
his body as great a weight of iron as he could bear, and more ; that he

have no sustenance, save only on the first day, three morsels of the worst

bread ; and, on the second day, three draughts of standing water, that

should be nearest to the prison-door ; and in this situation this should be

alternately his daily diet till he died, or (as anciently the judgment ran) till

he answered (r).

It hath been doubted whether this punishment subsisted at the common

(o) 3 Inst. 35. matical ; " Tho force of tho muscles and the sftnsi-

(p) BaiT.n2.496. bility of the nervos of an innoccfit porson being gi-

(q) Biwhw. Coll. 1. 638. vcn, it is required to find Uie degree of pai« neces-

(r) Col. I. 9, t. 41, /. 8, &. t. 47, /. 16. Fortcsq. dc sary to make him confess himself guilty of a given

J^L. Anjr. r.. 22. criiiie."

{s) The marquis Beccaria (ch. 16. ), in an exqui- (t) Pro Sulla, 28.

site piece of raillery, has propoiwl thin problem, («) 2 Hal. P. C. 319. 2 Hawk. P. C. 329.

with a gravity and precision that are truly mathe- (r) Britton, c 4, k. 22. Flel. /. 1, t. 34, $ 33.

lightning. This awakened in his breast the to justice, in order to secure his estates to this

compunctions of conacioncc. He dasisted from child, h« had the resolution to die under tho

his purpose, and having surrendered himself dreadful judgment ofpeint forU tt dure.
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law {w)i or was introduced in consequence of the statute Westm. 1. 3
Edw. I. c. 12. (x) which seems to be the better opinion. For not a word
ofit is mentioned inGlanvil or Bracton, or in any other ancient author, case, or

record (that hath yet been produced), previous to the reign of Edward I

;

but there are instances on record in the reign of Henry III. (y), where per-

sons accused of felony, and standing mute, were tried in a particular man-
ner, by two successive juries, and convicted : and it is asserted by the

judges in 8 Hen. IV. that, by the common law before the statute, standing

mute on an appeal amounted to a conviction of the felony {z).

[*328] This statute of Edward I. directs such persons *" as will not put

themselves upon inquests of felonies before the judges at the suit

of the king, to be put into hard and strong prison (soient mys en la prisone

fort et dure) as those which refuse to be at the common law of the land."

And, immediately after this statute, the form of the judgment appears in

Fleta and Britton to have been only a very strait confinement in prison,

with hardly any degree of sustenance ; but no weight is directed to be

laid upon the body, so as to hasten the death of the miserable sufferer

;

and indeed any surcharge of punishment on persons adjudged to penance,

so as to shorten their lives, is reckoned by Home in the mirror (a) as a
species of criminal homicide. It also clearly appears, by a record of 31

Edw. III. (6), that the prisoner might then possibly subsist for forty days

under this hngering punishment. I should therefore imagine that the

practice of loading him with weights, or, as it was usually called, pressing

him to death, was gradually introduced between 31 Edw. III. and 8 Hen.
IV., at which last period it first appears upon our books (c) ; being intended

as a species of mercy to the delinquent, by delivering him the sooner from
his torment : and herice I presume it also was, that the duration of the

penance was then first (d) altered ; and instead of continuing till he answer-

ed, it was directed to continue till he died, which must very soon happen
under an enormous pressure.

The uncertainty of its original, the doubts that were conceived of its

legality, and the repugnance of its theory (for it was rarely carried into

practice) to the humanity of the laws of England, all concurred to require

a legislative abolition of this cruel process, and a restitution of the ancient

common law : whereby the standing mute in felony, as well as in treason

and in trespass, amounted to a confession of the charge. Or, if the cor-

ruption of the blood and the consequent escheat in felony had been re-

moved, the judgment of pczne for^te et dure might perhaps have

[*329] still innocently remained, *as a monument of the savage rapacity

with which the lordly tyrants of feodal antiquity hunted after

escheats and forfeitures ; since no one would ever have been tempted to

undergo such a horrid alternative. For the law was, that by standing

mute, and suffering this heavy penance, the judgment, and of course the

corruption of the blood and escheat of the lands, were saved in felony and
petit treason, though not the forfeiture of the goods : and therefore this

lingering punishment was probably introduced, in order to extort a plea :

without which it was held that no judgment of death could be given, and

so the lord lost his escheat. But in high treason, as standing mute is

{w) 2 Inst. 179. 2 Hal'. P. C. 322. 2 Hawk. P. C. serra convict dc felony. (M. SH.IF. 2.)

330. (a) ch. 1, § 9.

(a;) Staundf. P. C. 149. Barr. 82. (b) 6 Raym. 13.

(y) Eralyn on 2 Hal. P. C. 322. - (c) Yearb. 8 Hen. IV. 1. -
.

(z) M common ley, avantle statute de West. V, c. (d) Etfv.it dit, que le eontraire avail esire fait

12, si aseunust estrs appeal, et ust cstrc rmite, ill dvvantces heurs-. {Ibid. 3.)
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e<[uivuh'nt to a conviction, the ^anie judfjnu nt, thu tfamo corruption of

blood, and the same forfeitures always utl( nd<d it, as in otlier casea of

conviction (e). And very lately, to the honour of our lawn, it hath been

enacted by statute 12 Geo. III. c. 20. that every person who, being ar-

raigned for felony and piracy, shall stand mute or not answer directly la

the offence, shall be convicted of the same, and the same judgment and
execution (with all their consequences in every respect) shall be thereupon

awarded, as if the person had been convicted by verdict or confession of

the crime (11). And thus much for the demesnor of a prisoner upon his

arraignment, by standing mute ; which now, in all cases, amounts to a
constructive confession.

II. The other incident to arraignments, exclusive of the plea, is the pri-

soner's actual confession of the indictment. Upon a simple and plain con-

fession, the court hath nothing to do but to award judgment : but it is usu-

ally very backward in receiving and recording such confession, out of ten-

derness to the life of the subject ; and will generally advise the prisoner

to retract it, and plead to the indictment (/).
But there is another species of confession, which we read much of in

our ancient books, of a far more complicated kind, which is called

approvement. And that is when a *person, indicted of treason or [*330]
felony, and arraigned for the same, doth confess the fact before plea

pleaded ; and appeals or accuses others, his accomplices, in the same crime,

in order to obtain his pardon. In this case he is called an approver or pro-

ver, probatory and the party appealed or accused is called the appellee..

Such approvement can only be in capital offences ; and it is, as it were,

equivalent to an indictment, since the appellee is equally called upon to

answer it : and if he hath no reasonable and legal exceptions to make to

the person of the approver, which indeed are very numerous, he must put

himself upon his trial, either by battel, or by the country ; and if van-

quished or found guilty, must sutler the judgment of the law, and the ap-

prover shall have his pardon ex dehito jtisliiiae. On the other hand, if the

appellee be conqueror, or acquitted by the jury, the approver shall receive

judgment to be hanged, upon his own confession of the indictment ; for

the condition of his pardon has failed, viz. the conviction of some other

person, and therefore his conviction remains absolute.

But it is purely in the discretion of the court to permit the approved

thus to appeal, or not : and, in fact, this course of admitting approvements

hath been long disused : for the truth was, as sir Matthew Hale observes,

that more mischief hath arisen to good men by these kind of approve-

ments, upon false and malicious accusations of desperate villains, than

benefit to the public by the discovery and conviction of real oflenders.

And therefore, in the times when such appeals were more frequently ad-

mitted, great strictness and nicety were held therein (^) : though, since their

(e) 2 Hawk. P. C. 331. U) 2 Hal. P. C. ch. 29. 2 Hawk. P.'C ch. 24.

(/) 3 UoJ. P. C. 225.

(11) Two instances have occurred since not guilty, rather than a confession. For it

the pa.4siD2 of this statute, of persons who re- would operate more poweifully as an eiample,
fiisr.l to plead, and who in C'lnsequence were and be more satisfactory to the minds of th»
r^.ni' tniied and executed. One was at the public, if the |»risoner should siiffci death aOer
Old B.iiley, for murder, in 1777; the other a public manifestation v( his guilt by cv»«

was for burglary, at the summer asitises at dence, than that he shoukJ be ordered for ei*-.

Well«, in 1792. It might perhaps have been cution only from the presumption which ansea
a greater improvement of U>e law, if the pri- from his obstinate silence. See note 8, p^
soner's silence had been considered a plea of 324, as to law of New-York.

Vol. II. 83
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discontinuance, the doctrine of approvements is become a matter of more
curiosity than use. I shall only observe, that all the good, whatever it be,

that can be expected from this method of approvement, is fully provided

for in the cases ofcoining, robbery, burglary, house-breaking, horse-stealing,

and larceny to the value of five shillings from shops, warehouses,

[-*331] stables, and coach-houses, by statutes 4 & 5 W. & M. c. 8. *6 &
7 W. III. c. 17, 10 & 11 W. III. c. 23, and 5 Ann. c. 31, which

enact, that if any such offender, being out of prison, shall discover two or

more persons, who have committed the like offences, so as they may be

convicted thereof; he shall in case of burglary or house-breaking receive

a reward of 40/. and in general be entitled to a pardon of all capital offen-

ces, excepting only murder and treason ; and of them also in the case of

coining (/i). And if any such person, having feloniously stolen any lead,

iron, or other metal, shall discover and convict two offenders of having ille-

gally bought or received the same, he shall by virtue of statute 29 Geo.

II. c. 30. be pardoned for all such felonies committed before such discove-

ry (12). It hath also been usual for the justice of the peace, by whom
any persons charged with felony are committed to gaol, to admit some one

of their accomplices to become a witness (or, as it is generally termed,

king's evidence) against his fellows ; upon an implied confidence, which

the judges of gaol-delivery have usually countenanced and adopted, that

if such accomplice makes a full and complete discovery of that and of till

other felonies to which he is examined by the magistrate, and afterwards

gives his evidence without prevarication or fraud, he shall not himself

be prosecuted for that or any other previous offence of the same de-

gree (0 (13).

(h) The pardon for discovering offences against (i) The king v. Rudd ; Mich. 16 Geo. III. on a

the coinage act of 15 Geo. II. c. 28. extends only case reserved from the OJd Bailey, Oct. 1775.

to all suck oftences.

(12) These acts are now repealed ; see notes

17 and 18, p. 294, 295, ante.

(13) In the case of Mrs. Rudd, in which
this subject is clearly and ably explained by
lord Mansfield, and again by Mr. J. Aston, in

delivering the opinion of ail the judges, (Cowp.
331.) it is laid down that no authority is given

to a justice of peace to pardon an offender,

and to tell him he shall be a witness at all

events against others. But where the evi-

dence appears insufficient to convict two or

more without the testimony of one of them,

the magistrate may encourage a hope that he,

who will behave fairly and disclose the whole

truth, and bring the others to justice, shall

himself escape punishment. But this discre-

tionary power axercised by the justices of

peace is founded in practice only, and cannot

control ^16 authoiity of the court o"" gaol-deli-

very, and exempt at all events the accomplice

from being prosecuted. A motion is always
made to the judge for leave to admit an ac-

complice to be a witness, and unless he should

see some peculiar reason for a contrary con-

duct, he will prefer the one to whom this en-

couragement has been given by the justice of

peace. This admission to be a witness amounts
to a promise of a recommendation to mercy,
upon condition that the accomplice make a

full and fair disclosure of all the circumstan-

ces of the crime, for which the other piison-

ers are tried, and in which he has been con-
cerned in concert with them. Upon failure

on his part with this condition, he forfeits all

claim to protection. And upon a trial some
years ago at York, before Mr. J. Buller, the ac-

complice, who was admitted a witness, denied

in his evidence all that he had before confess-

ed, upon which the prisoner was acquitted

;

but the judge ordered an indictment to be
preferred against this accomplice for the same
crime, and upon his previous confession, and
other circumstances, he was convicted and ex-

ecuted. And if the jury were satisfied with
his guilt, there can be no question with regard
both to the law and justice of the case.

The learned commentator says, that the ac-
complice thus admitted a witness, shall not

afterwards be prosecuted for that or an^ o</ier

previous offence of the same degree. Mrs.
Rudd's case does not warrant the extent of

that position, for the decision of that case, and
what is advanced by Mr. J. Aston (Cowp.
341.), and as the editor conceives the reason

and principles of this doctrine, will not extend

the claim of the witness to mercy beyond
those offences in which he has been connected

with the prisoners, and concerning which he has

previously undergone an examination. And
with regard to these crimes he ma}| be cross-

examined by the counsel for the prisoner, but

of course he may refuse to criminate himself
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CHAPTER XXVI.

OF PLEA, AND ISSUE (1).

AVe are now to consider the plea of the prisoner, or defensive matter

alleged by him on his arraignment, if he does not confess or stand mute.

This is either, 1. A plea to the jurisdiction ; 2. A demurrer ; 3. A plea in

abatement; 4. A special plea in bar; or, 5. The general issue.

Formerly there was another plea, now abrogated, that of sanctuary

;

which is however necessary to be lightly touched upon, as it may give

some light to many parts of our ancient law ; it being introduced and con-

tinued during the superstitious veneration that was paid to consecrated

ground in the times of popery. First then, it is to be observed, that if a
person accused of any crime (except treason, wherein the crown, and sa-

crilege, wherein the church, was too nearly concerned) had fled to any

church, or church-yard, and within forty days after went in sackcloth and

confessed himself guilty before the coroner, and declared all the particular

circumstances of the offence ; and thereupon took the oath in that case

provided, viz, that he abjured the realm, and would depart from thence

forthwith at the port that should be assigned him, and would never return

another, both may be convicted, if the jury
think the accomplice deserving of credit. Rex

I

of other charges, against which that prosecu-

tion affords him no protection. The evidence

and information of an accomplice taken ac-

cordmg to the statutes 1 & 2 Ph. & M. c. 13.

and 2 and 3 Ph. & M. c. 10. may be read

against a prisoner, upon proof of the death of

the accomplice ; but it can have no effect, un-

less it is corroborated in the same manner as

his living testimony. Weslbeer's case. Leach,
14. See further, as to the evidence of an ac-

complice, 1 Chitty's Grim. L. 603. and Stark,

on Evid. part IV. 17.

It has now been absolutely decided that

an accomplice admitted as kmg's evidence,

and performing the condition on which he is

admitted as a witness, is not entitled, as mat-
ter of right, to be exempted from prosecution for

other offences with which he is charged, but

that it will be matter in the discretion of the

judge whether he will recommend him for a
pardon or not. Rex v. Lee, R. and R. C. C.
361 ; RcxD. Brunton, id. 454. Even the equi-

taf}le claim of an accomplice to a pardon, on
condition of his making a full and fair confes-

sion, does not extend to ptosecutions f t other

offences in which he was not concerned with the

prisoner : with respect to such offences, there-

fore, he is not bound to answer on cross-exami-

nation. Lee's, Duce's, and West's cases, 1

Phil. Ev. 37. But the judges will not, in ge-

neral, admit an accomplice asking's evidence,

although applied to for that purf>ose by the

counsel for the prosecution, if it appear that

he is charged with any other felony than that

on the trial of which he is to be a witness. 2
C. and P. 411 ; Car. Cr. L. 62. Where an
accomplice is confirmed in his evidence

against one prisoner, but not with respect to

V. Davvbet and others, 2 Stark. N. P. C. 34;
Car. Cr. L. 67, 2d ed. And see Rex. v. Daw-
ber, 3 Stark. 34-5, n. where it is said, that if

the testimony of an accomplice be confirmed
so far as it relates to one prisoner, but not as
to another, the one may be convicted on the
testimony of the accomplice, if the jury deem
him worthy of credit. An accomplice does
not require confirmation as to the person
charged, provided he is confirmed in the parti-

culars of^ his story. Rex v. Birkett and Bra-
dy, R and R. C. C. 251. And the corrobora-
tion of his evidence need not be on every ma-
terial point, but he must be so confirmed as to
convince the jury that his statement is correct
and true. Ri;x v. Barnard, 1 C. and P. 88. A
[)erson indicted for a misdemeanor may be iegal-

y convicted upon the uncorroborated evidence
of an accomplice. Rex v. Jones, 2 Camp.
132. So may a person indicted for a capital
offence. Jordaine v. Lashbrook. 7 T. R. 609.
But the testimony of accomplices alone is sel-

dom of sufficient weight with a jury to convict
the offenders ; the temptation to commit per-
jury being so great, where the witness bv ac-
cusing another may escape himself. "The
practice, therefore, is to advise the jury to re-
gard the evidence of an accomplice, only so
far as he may be confirmed, m some part of
his testimony, by unimpeachable testimony.
PImI. Ev. 34, 3d ed. And see id. c. 4, & 2. aiid

the several authorities there cited andf consi-

dered.

(1) As to pleas in general, in original pro-

ceedings, see 1 Chit. C. L. 2 ed. 434 to 476.
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without leave from the king ; he by this means saved his life, if he
i[*333] observed the conditions of the oath, by going with a cross in *his

hand, and with all convenient speed, to the port assigned, and
•embarking. For i£^ during this forty days' privilege of sanctuary, or in

his road to the sea-side, he was apprehended and arraigned in any court,

for this felony, he might plead the privilege of sanctuary, and had a right

to be remanded, if taken out against his will («). But by this abjuration

his blood was attainted, and he forfeited all his goods and chattels (6).

The immunity of these privileged places was very much abridged by the

statutes 27 Hen. YIII. c. 19. and 32 Hen. VHI. c. 12. And now by the

statute 21 Jac. I. c. 28. all privilege of sanctuary, and abjuration conse-
quent thereupon, is utterly taken away and abolished.

Formerly also the benefit of clergy used to be pleaded before trial or

conviction, and was called a declinatory plea ; which was the name also

given to that of sanctuary (c). But, as the prisoner upon a trial has a
chance to be acquitted, and totally discharged ; and, if convicted of a cler-

gyable felony, is entitled equally to his clergy after as before conviction

;

this course is extremely disadvantageous ; and therefore the benefit of
clergy is now very rarely pleaded ; but, if found requisite, is prayed by the

convict before judgment is passed upon him (2).

I proceed, therefore, to the five species of pleas before mentioned.

I. A plea to the jurisdiction^ is where an indictment is taken before a
<iOurt that hath no cognizance of the offence ; as if a man be indicted for

a. rape at the sheriff^'s tourn, or for treason at the quarter sessions : in these,

or similar cases, he may except to the jurisdiction of the court, without an-

swering at all to the crime alleged {d) (3).

H. A demurrer to the indictment. This is incident to criminal

|[*334] cases, as well as civil, when the fact alleged is ^allowed to be
true, but the prisoner joins issue upon some point of law in the

indictment, by which he insists that the fact, as stated, is no felony, trea-

son, or whatever the crime is alleged to be. Thus, for instance, if a man
were indicted for feloniously stealing a greyhound ; which is an animal in

which no valuable property can be had, and therefore it is not felony, but

only a civil trespass, to steal it : in this case the party indicted may demur
to the indictment; denying it to be felony, though he confesses the act of

taking it. Some have held (c), that if, on demurrer, the point of law be

adjudged against the prisoner, he shall have judgment and execution, as if

convicted by verdict. But this is denied by others (/), who hold, that in

such case he shall be directed and received to plead the general issue, not

guilty, after a demurrer determined against him (4). Which appears the

more reasonable, because it is clear, that if the prisoner freely discovers the

(ffl) Mirr. c. 1. ^ 13. 2 Hawk. P. C. 335. .(d) Ibid. 256.

(ft) 2 Hawk. P. C. 52. (e) 2 Hal. P. C. 257.

(c) 2 Hal. P. C. 236,. (/) 2 Hawk. P. C. 334.

(2) Benefit of clergy is abolished in all 352 ; or where the objection proves, that no
reases of felony by 7 and 8 Geo. IV.. c. 28, court in England can try the indictment, 6
K 6. East, 583 ; and an objection to the jurisdiction,

(3) An affidavit -of the truth of the plea apparent on the face of the proceedings, may
must be made, be taken advantage of on demurrer. 1 T.

In some cases the defendant may take ad- R. 316.

•vantage of the want of jurisdiction, under the (4) This rule holds good in indictments for

plea oT not guilty; as where a statute directs felonies, but not for misdemeanors. 8 East^

tthe offence shall be tried only within a certain 112.

ijpioundary, or by certain magistrates, 1 East,
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fi\ct in court, nnJ rofcrs it to the opinion of the court, whether it be felony

er no ; and upon the fact thus shcjwn it appears to hv felony ; the court

will not record the confession, but admit him afterwards to plead not

guilty (g). And this seems to be a case of the same nature, being for the

most part a mistake in point of law, and in the conduct of his pleading

;

and though a man by mispleading may in some cases lose his property,

yet the law will not sufibr him by such niceties to lose his life. How-
ever, upon this doubt, demurrers in indictments are seldom used : since the

same advantages may be taken upon a i)lea of not guilty : or afterwards

in arrest ofjudgment, when the verdict has established the fact.

III. A plea in abatement (5) is principally f^or a misnomer, a wrong name,

or false addition to the prisoner. As, i^ James Allen, «-c»//eman, is indicted

by the name ofJohn Allen, esquire, he may plead that he has the name of

James, and not of John : and that he is a gentleman, and not an •

esquire. And, if either fact is found by a jury, then the *indict- [*335]
ment shall be abated, as writs or declarations may be in civil ac-

tions ; of which we spoke at large in the preceding book {li) (6). But,

ki the €nd, there is little advantage accruing to the prisoner by means of

these dilatory pleas; because, if the exception be allowed, a new bill of

indictment may be framed, according to what the prisoner in his plea avers

to be his true name and addition. For it is a rule, upon all pleas in abate-

ment, that he, who takes advantage of a flaw, must at the same time

shew how it may be amended. Let us therefore next consider a more
substantial kind of plea, viz.

IV. Special pleas in bar : which go to the merits of the indictment, and
give a reason why the prisoner ought not to answer it at all, nor put him-

self upon his trial for the crime alleged. These are of four kinds : a former

acquittal, a former conviction, a former attainder, or a pardon. There are

many other pleas, which may be pleaded in bar of an appeal (t) ; but these

are applicable to both appeals and indictments.

1. First, the plea ofautrefoits acquit (7), or a former acquittal, is grounded

on this universal maxim of the common law of England, that no man is to

be brought into jeopardy of his life more than once for the same oflence.

And hence it is allowed as a consequence, that when a man is once fairly

found not guilty upon any indictment, or other prosecution, before any court

having competent jurisdiction of the offence {j), he may plead such ac-

quittal in bar ofany subsequent accusation for the same crime (8). There-

{fi

) 2 Hal. P. C. 225. (i) 2 Hawk. P. C. cb. 23.

) See book HI. pag. 302. (» 3 Mod. 194.

(5) Ad afBdavit of the truth of the plea must 3B. andC.502. And if it is irregularly plead-
:be filed, 4 i^5 Ann. c. 16. s. 11. ed, and the ac<iuittal which it sets forth a|)-

See also 2 R. S. 731, § 71. pears to have been obtained by collusion, the

(6) These defects are cured in England by court will strike the plea off the file. Rex v.

7 Geo. IV. c. 64, § 19 ; and in Now-York, by Taylor, 5 D. and R. 521 ;
3* B. and C. 612.

2 R. S. 728, § 52. A plea of autrefois acquit cannot be pleaded

(7) As to this plea in general, see 1 Chit, unless the facts charged in the second indict-C L. 2 cd. 452 to 461. 2 Hale, 240 to 250. ment, would, if true, have sustained the first.

Hawk. b. 2. c. 35. Com. Dig. Indictment, L. Re.\ v. Vanderconib, 2 East, P. C. 519. If, in

Bum J. Indictment, XI. 4 to 45, and see the a plea of autrefois acquit, the prisoner were
notes on the precedents of that plea, in 4 Chit, to insist on two distinct records of acquittal,

Cr. L. 2 ed. his plea would be bad for duplicity. But sem-
(8) But such a plea must be strictly regular ble, that if he insisted upon the wrong, the

both in form and substance ; for, in cases of court would, in a capital case, take care that

misderaeaoor, if it is held bad on demurrer he did not suffer by it. Rex v Sheen. 2 C.
final judgment may be entered up against the and P. 635. And if the prisoner could have
d«fendant. Rex r, Taylor, 5 D. w>d R. 422; bten legally convicted on the firit indictment
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fore an acquittal on an appeal is a good bar to an indictment on the same
offence. And so also was an acquittal on an indictment a good bar to an
appeal, by the common law (k) : and therefore, in favour of appeals, a
general practice was introduced, not to try any person on an indictment of
homicide, till after the year and day, within which appeals may be brought,

were past ; by which time it often happened that the witnesses died, or the

whole was forgotten. To remedy which inconvenience, the sta-

[*336] tute 3 Hen. VII. c. 1. enacts, that ^indictments shall be pro-

ceeded on, immediately, at the king's suit, for the death of a man,
without waiting for bringing an appeal ; and that the plea of autrefoits

acquit on an indictment, shall be no bar to the prosecuting of any appeal.

2. Secondly, the plea o? autrefoits convict (9), or a former conviction for

the same identical crime, though no judgment was ever given, or perhaps

will bo (being suspended by the benefit of clergy or other causes), is a good
plea in bar to an indictment. And this depends upon the same principle

as the former, that no man ought to be twice brought in danger of his life

for one and the same crime (/). Hereupon it has been held, that a con-

viction of manslaughter, on an appeal or an indictment, is a bar even in

another appeal, and much more in an indictment, of murder ; for the fact

prosecuted is the same in both, though the offences differ in colouring and
in degree. It is to be observed, that the pleas of autrefoits acquit and au-

trefoits convict^ or a former acquittal, and former conviction, must be upon
a prosecution for the same identical act and crime. But the case is other-

wise, in

3. Thirdly, the plea of autrefoits attaint^ or a former attainder; which is

a good plea in bar, whether it be for the same or any other felony. For
wherever a man is attainted of felony, by judgment of death either upon a
verdict or confession, by outlawry, or heretofore by abjuration ; and whether

upon an appeal or an indictment : he may plead such attainder in bar to

any subsequent indictment or appeal, for the same or for any other felo-

ny (m). And this because, generally, such proceeding on a second prose-

cution cannot be to any purpose ; for the prisoner is dead in law by the

first attainder, his blood is already corrupted, and he hath forfeited all that

he had : so that it is absurd and superfluous to endeavour to attaint him a

second time. But to this general rule, however, as to all others, there are

some exceptions ; wherein, cessante ratione, cessat et ipsa lex. As,

[*337] 1. Where the former attainder is reversed for error, for then it *is

the same as if it had never been. And the same reason holds,

where the attainder is reversed by parliament, or the judgment vacated by
the king's pardon, with regard to felonies committed afterwards. 2. Where
the attainder was upon indictment, such attainder is no bar to an appeal :

for the prior sentence is pardonable by the king; and if that might be

pleaded in bar of the appeal, the king might in the end defeat the suit of

the subject, by suffering the prior sentence to stop the prosecution of a

(k) 2 Hawk. P. C. 373. (m) Ibid. 375.

(J) 2 Hawk. P. C. 377.

upon any evidence that mi^ht have been ad- special plea of autrefoits acquit has been found
duced,his acquittal on that indictment may be against him. Rex v. Welch, Car, Cr. L. 56.

successfully pleaded to a second indictment

;

(9) As to this plea in general, see 1 Chit.

and it is immaterial whether the proper evi- C. L. 462, 3. 2 Hale, 251 to 255. Hawk,
dence was adduced at the trial of the first in- b. 2. c. 36. s, 10 to 17. Burn J. Indictment,

dictment or not. Id. ibid. A prisoner indict- XI.
ed for felony may plead not guilty after his
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second, niul then, wlien the time of appealing is elapsed, granting the de-
linquent a pardon. 3. An attainder in felony is no bar to an indictment of
treason : because not only the judgment and manner of death are different,

but the forfeiture is more extensive, and the land goes to different persons.
4. Where a person attainted of one felony, is afterwards indicted as prin-

cipal in another, to which there are also accessaries, prosecuted at the same
time ; in this case it is held, that the plea o^ autrefoils allaint is no bar, but
he shall be compelled to take his trial, for the sake of public justice ; be-
cause the accessaries to such second felony cannot be convicted till after

the conviction of the principal (/?). And from these instances we may col-

lect that a plea of anfrefoils attaint is never good, but when a second trial

would be quite superfluous (o) (10).

4. Lastly, a pardon may be pleaded in bar ; as at once destroying the
end and purpose of the indictment, by remitting that punishment which
the prosecution is calculated to inflict. There is one advantage that at-

tends pleading a pardon in bar, or in arrest of judgment, before sentence is

past ; which gives it by much the preference to pleading it after sentence
or attainder. This is, that by stopping the judgment it stops the attainder,

and prevents the corruption of the blood ; which, when once corrupted by
attainder, cannot afterwards be restored, otherwise than by act of parlia-

ment. But as the title of pardons is applicable to other stages of prosecu-
tion ; and they have their respective force and efficacy, as well

after as before conviction, outlawry, or ^attainder ; I shall there- [*338]
fore reserve the more minute considerations of them, till I have
gone through every other title except only that of execution.

Before I conclude this head of special pleas in bar, it will be necessary
once more to observe, that though in civil actions when a man has his elec-

tion what plea in bar to make, he is concluded by that plea, and cannot re-

sort to another if that be determined against him (as if, on action of debt,

the defendant pleads a general release, and no such release can be proved,

he cannot aflerwards plead the general issue, nil debef^ as he might at first

:

for he has made his election what plea to abide by, and it was his own
folly to choose a rotten defence) ; though, I say, this strictness is observed
in civil actions, qnia interest reipublicae ut sit finis litittm : yet in criminal

prosecutions in favorem vitae, as well upon appeal as indictment, when a
prisoner's plea in bar is found against him upon issue tried by a jury, or

adjudged against him in point of law by the court ; still he shall not be
concluded or convicted thereon, but shall have judgment o(respondeat ouster,

and may plead over to the felony the general issue, not guilty (p). For
the law allows many pleas, by which a prisoner may escape death ; but

only one plea, in consequence whereof it can be inflicted ; viz. on the

general issue, after an impartial examination and decision of the fact, by
the unanimous verdict of a jury (11). It remains therefore that I consider,

V. The general issue, or plea of not guilty (q), upon which plea alone

(«) Poph. 107. (;,) 2 Hal. P. C. 239.
(o) Staund. P. C. 107. (g) See Append . $ 1.

(10) By the 7 and 8 G. IV. c. 28, s. 4, it ia (11) But this is confined to cases of felony ;

enacted that no plea setting forth any attain- a defendant havini^ pleaded in bar in all cases
der, shall be pleaded in bar of any indictment, of misdemeanor, is precluded from the bene-
uuli'^s th-- atiainder be for the same offence fit of the plea of not cuiffy, if the plea of bar
a« that (!,ar_" I \n the indictment: by which should be found insufficient, 8 East. 107. 1

enactment th.- plea of autrefois attaint seems M. & S. 184. 3 B. & C. 502. 2 B. & C.
to be at an end. 512, unless on demurrer. Trcm. P. C. 189.

In Ncw-York there is no atlamder. 6 East, 583. 602. Sec ante, 335, note 8.
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tho prisoner can receive his final judgment of death. In case of an indict^

ment of felony or treason, there can be no special justification put in by
way of plea. As, on an indictment for murder, a man cannot plead that it

was in his own defence against a robber on the highway, or a burglar ; but

he must plead the general issue, not guilty, and give this special matter in

evidence. For (besides that these pleas do in effect amount to the general

issue ; since, if true, the prisoner is most clearly not guilty) as the

[*339] facts in treason are *laid to be done proditorie et contra ligeaniiae

suae debiimn, and, in felony, that the killing was done felonice

;

these charges, of a traitorous or felonious intent, are the points and very

gist of the indictment, and must be answered directly, by the general nega-

tive not guilty ; and the jury upon the evidence will take notice of any
defensive matter, and give their verdict accordingly, as effectually as if it

were, or could be, specially pleaded. So that this is, upon all accounts^

the most advantageous plea for the prisoner (r) (12).

When the prisoner hath thus pleaded not guilty, npn culpahiliSf or nieni

culpable ; which was formerly used to be abbreviated upon the minutes,

thus, " non (or nient) cul.,^^ the clerk of the assise, or the clerk of the arraigns,

on behalf of the crown, replies, that the prisoner is guilty, and that he is

ready to prove him so. This is done by two monosyllables in the same
spirit of abbreviation, " cuL prit.^^ which signifies first that the prisoner is

guilty (cm/, ctdpable, or culpabilis)^ and then that the king is ready to prove

him so ;
prttpraesto sum, or paratus verijicare. This is therefore a replica-

tion on behalf of the king viva voce at the bar ; which was formerly the

course in all pleadings, as well in civil as in criminal causes. And that

was done in the concisest manner : for when the pleader intended to de-

mur, he expressed his demurrer in a single word, ^^judgment ;" signifying

that he demanded judgment, whether the writ, declaration, plea, <^c. either

in form or matter, were sufficiently good in law : and if he meant to rest

on the truth of the facts pleaded, he expressed that also in a single sylla-

ble, " prit ;" signifying that he was ready to prove his assertions : as may
be observed from the year-books and other ancient repositories of law (5).

By this replication the king and the prisoner are therefore at issue ; for we
may remember, in our strictures upon pleadings, in the preceding book (<),

it was observed, that when the parties come to a fact, which is affirmed on
one side and denied on the other, then they are said to be at issue

[*340] in point *of fact : which is evidently the case here, in the plea of

oioji cut, by the prisoner ; and the replication of cul. by the clerk.

And we may also remember, that the usual conclusion of all affirmative

pleadings, as this of cul. or guilty is, was by an averment in these words,
" and this he is readij to verify ; et Jwc ptaratus est verijicare ;" which same
thing is here expressed by the single word ^^prtt."

How our courts came to express a matter of this importance in so odd

(r) 2 Hal. P. C. 258. («) See book III. pag. 312.

(s) North's life of Guildford, 98.

(12) In cases of indictments or informations ing, shew that he is entitled to the benefit of
for misdemeanors, the above rule, as to plead- that exception, or proviso ; and there are many
ing the general issue, does not apply with the pleas of this description in the ancient en^

same degree of strictness ; for there are some tries. 2 Leach, 606. But the principal, and
cases where a special plea is not only allow- indeed almost the only cases, in which special

able, but even requisite. Thus, if the de- pleas to the merits are necessary, are in the

fendant fall within any exception or proviso, case of indictments for neglecting to repair

which is not contained in the purview of the highways and bridges. As to th

statute creating the offence, he may, by plead- general, 1 Chit. C. L. 473 to 477.
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find obscure a maiuirr, ' rem tanlam lam nes:li(^entery** can hardly bo pro-

nounced with certainty. It may |)erha|)H, liowever, be accounted for by
supposing, that these were at first short notes, to help the memory of the

clerk, and remind him what he was to reply ; or else it was the short me-
thod of taking down in court, upon the minutes, the replication and aver-

ment ;
*' ciU. pnt :" which afterwards the ignorance of succeeding clerks

adopted for the very words to be by them spoken («).

But however it may have arisen, the joining of issue (which though
now usually entered on the record (m), is no otherwise joined (x) in any
part of the proceedings) seems to be clearly the meaning of this ob-

scure expression (y) : which has puzzled our most ingenious etymologists

and is commonly understood as if the clerk of the arraigns, immediately on
plea pleaded, had fixed an opprobrious name on the prisoner, by asking him
" culprit, how wilt thou be tried ?" for immediately upon issue joined it is

inquired of the prisoner, by what trial he will make his innocence appear

(13). This form has at present reference to appeals and approve-

ments only wherein the appellee has his choice, either to try the *ac- [*341]
cusation by battel or by jury. But upon indictments, since the

abolition of ordeal, there can be no other trial but by jury, perpais, or by the

country : and therefore, if the prisoner refuses to put himself upon the in-

quest in the usual form, that is, to answer that he will be tried by God
and the country {z), if a commoner ; and, if a peer,by God and his peers (a);

the indictment, if in treason, is taken pro confesso ; and the prisoner, in

cases of felony, is adjudged to stand mute, and if he perseveres in his ob-

stinacy, shall now (6) be convicted of the felony (14).

(«) Of tliis ignorance wc may aoe daily instances ken in'his conjectures, has observed tliat the proper
In the abuse of two lepal tcrnidof ancient P'rench

;
answer is, " bij God or the country," that is, cither

one, the prologuf to all proclamations, " oycz" or by ordeal orljyjury ; because the (|uestion supposes
liear ye, which is gonptally pronounced most un- an option in the prisoner. And certainly it gives
meaningly, " O yes ;" the other, a more pardonable some countenance to this observation, tliat the trial

mistake, rti. when a jury are all sworn, the officer by ordeal used formerly to be called judicium Dei.
bids tlic crier number them, for which the word in But it should seem, that when the question gives

law-french is " countez ;" but .we now hear it pro- the prisoner an option, his answer nmst be positive ;

nounced in very gfK)d English, " count these." and not in the disjunctive, which returns tlie option

(») See Appendix, ^ I. back to the prosecutor.

(x) 2 Hawk. P. C. :W9. (a) Keylinge, 57. State Trials, vassim.

(y) 2 Hal. P. C. 258. (6) Stat. 12 Geo. in. c. 20.

(i) A k?arned author, who is very seldom mista-

(13) Mr. Christian has the following note and these syl'ables being pronounced aloud
on this e.xplanation :—The learned judge's ex- by the clerk to give the court and prisoner an
planation of prit from praesto .nnm, or paratus opportunity of hearing the accuracy of the
rtr'{/icare, however ingenious, is certauily in- minute, and being immediately followed by
consistent both with the principles and prac- the question, How wilt thou be tried ? na-
tice of special pleading. After the general turally induced the ignorant part of the au-
issue, or the plea of not guilty, there' could be dience to suppose that culprit was an appella-

no replication ; or the words parnttis ver\ficare tion given to the prisoner. As a confirmation

cotild not possibly have been used. This plea of the conjecture that prit is a corruption for

in Latin was entered thus upon th« record

:

pnt, the clerk of the arraigns at this day, im-
Non indf est c.idpahilii , ft pro bono ct main ponit mediately after the arraignment, writes upon
.%e *uprr patriam ; after this the attornf-y-gene- the indictment, over the name of the prisoner,

ral, the king's coroner, or clerk of assize, pnts. And Roger North informs us, that in

cotild onlv join issue by facit similiUr, or he ancient times, when pleadings in the court*

doth the like. (See App. p. 3. at the end of were ore tenut, " if a serjeant in the common
this book.) If then I might be allowed to pleas m\A judgment, i\ii.i was a demurrer; if

indulge a conjecture of my own, I should pri%t, that was an issue to the country."—Life

think that pri/was an easy corruption of^ ""^
]'CIs ^""l^" ?o'X^'??r' mo i .

written (or ponit by the clerk, as a minute that J^f) ?y V"** » G. IV. c. 28, s. 1, it .s en-

issue was joined, or porut k sup^ patriam ; or »?'^'*' '^""^ '[ ^"7 P"^*^"' ".^^ having privilege

.

r r
f^f peerage, being arraigned upon any indict-

pnt « might be converted into print or prext, mcnt for treason, felony, or piracy, shall plead
as it is sometimes written. Cul was probably thereto a plea of " not euilty," he shall, by
intended to denote the plea, and prit the issue

:

such plea, without any fut'h-" f^^ny ho deem-

VoL. II. 84
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When the prisoner has thus put himself upon his trial, the clerk answers
in the humane language of the law, which always hopes that the party's

innocence rather than his guilt may appear, "God send thee a good delive-

rance." And then they proceed, as soon as conveniently may be, to the

trial ; the manner of which will be considered at large in the next chapter.

CHAPTER XXVII.

OF TRIAL AND CONVICTION.

The several methods of trial and conviction of offenders established by
the laws of England, were formerly more numerous than at present,

through the superstition of our Saxon ancestors : who, like other ncrthern

nations, were extremely addicted to divination : a character which Tacitus

observes of the ancient Germans (a). They therefore invented a consi-

derable number of methods of purgation or trial, to preserve innocence from
the danger of false witnesses, and in consequence of a notion that God
would always interpose miraculously to vindicate the guiltless.

I. The most ancient (6) species of trial was that by ordeal : which was
peculiarly distinguished by the appellation of judicium Dei ; and some-
times vidgaris j^urgatio, to distinguish it from the canonical purgation,

which was by the oath of the party. This was of two sorts (c), either j^re-

ordeal, or ttJa/cr-ordeal ; the former being confined to persons of higher

rank, the latter to the common people (d). Both these might be performed

by deputy : but the principal was to answer for the success of the trial

;

the deputy only venturing some corporal pain, for hire, or perhaps

[*343] for friendship (e). Fire-ordeal was ^performed either by taking

up in the hand, unhurt, a piece of red-hot-iron, of one, two, or three

pounds weight ; or else by walking barefoot, and blindfold, over nine red-

hot ploughshares, laid lengthwise at unequal distances : and if the party

escaped being hurt, he was adjudged innocent ; but if it happened other-

wise, as without collusion it usually did, he was then condemned as guilty.

However, by this latter method queen Emma, the mother of Edward the

Confessor, is mentioned to have cleared her character, when suspected of

familiarity with Alwyn bishop of Winchester (/).

Water-ordeal was performed, either by plunging the bare arm up to the

(o) de mor. Germ. 10. calidum sifuerit homo liber ; per aquam, si fuerit

(b) LI.. Inae. 3, c. 77. rusticus. (Glanv. I. 14, c. 1.)

(c) Mirr. c. 3, § 23. (e) This is still expressed in that common form of

{d) Tenetur se purgare is qui accusatur, per Dei speech, "of going tlirough fire and water to serve

judicium; scilicetper calidumferrum,velper aquam, another."

pro diversitate conditionis hominum : per ferrum (/) Tho. Rudbome Hist. maj. Winton. I. 4, c. 1.

ed to have put himself upon the country for stand mute, or will not answer directly/, to

trial, and the court shall, in the usual manner, the indictment or information, in every such

order a jury for the trial of such person ac- case it shall be lawful for the court, if it shall

cordingly. In consequence of this wise en- so think Jit, to order the proper officer to enter

actment, the absurd ceremony of asking a pri- a plea of " not guilty" on behalf of such per-

soner how he will be tried, has been wholly son ; aiid the plea so entered shall have the

discontmued. By s. 2 of the same statute it same force and effect, as if such person had

is enacted, that if any person being arraigned actually pleaded the same. Vide ante 324,

upon, or charged with any indictment for trea- note (9), the law in England ; note 8, the law

f:on, felony, piracy, or misdemeanor, shall in Now-York.
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rll)ow in boilinjr water, and oscapinjr unhurt tlicreby : or by casting the

person suspected into a river or pond of cold water ; and, if he floated

tJiorein without any action of swimming, it was deemed an evidence of his

puilt ; but, if he sunk, ho was accpiitted. It is easy to trace out the tra-

ditional rcHcs of this wator-ordcal, in the ignorant barbarity still practised

in many countries to discover witches by casting them into a pool of wa-
ter, and drowning them to prove their innocence. And in the eastern em-
pire the tire-ordeal was used to the same purpose by the emperor Theodore
Lascaris ; who, attributing his sickness to magic, caused all those whom
he suspected to handle the hot iron : thus joining (as has been well re-

marked) (o-) to tlie most dubious crime in the world, the most dubious proof
of innocence.

And indeed this purgation by ordeal seems to have been very ancient
and very universal, in the times of superstitious barbarity. It was
known to the ancient Greeks : for in the *Antigone of Sophocles [*344]
(^), a person, suspected by Creon of a misdemesnor, declares him-
self ready " to handle hot iron, and to walk over fire," in order to manifest
his innocence ; which, the scholiast tell us, was then a very usual purga-
tion. And Grotius (?) gives us matiy instances of water-ordeal in Bithy-

nia, Sardinia, and other places. There is also a very peculiar species of
water-ordeal, said to prevail among the Indians on the coast of Malabar ;

where a person accused of any enormous crime is obliged to swim over
a large river abounding with crocodiles, and, if he escapes unhurt, he is

reputed innocent. As, in Siam, besides the usual methods of fire and wa-
ter ordeal, both parties are sometimes exposed to the fury of a tyger let

loose for that purpose ; and, if the beast spare either, that person is account-

ed innocent ; if neither, both are held to be guilty; but if he spares both,

the trial is incomplete, and they proceed to a more certain criterion (k).

One cannot but be astonished at the folly and impiety of pronouncing
a man guilty, unless he was cleared by a miracle ; and of expecting that

all the powers of nature should be suspended by an immediate interposi-

tion of Providence to save the innocent, whenever it was presumptuously
required. And yet in England, so late as king John's time, we find grants

to the bishops and clergy to use the judicium fcrri, aquae^ et ignis (/). And,
both in England and Sweden, the tilergy presided at this trial, and it was
only performed in the churches or in other consecrated ground : for which
Stiernhook (m) gives the reason ;

''* non defuit illis operae et laborispreiium

;

semper enim ah ejusmodi judicio aliquid lucri sacerdolibus ohveniebat.^^ But,
to give it its due praise, we find the canon law very early declaring against

trial by ordeal, or vulgaris purgatio^ as being the fabric of the devil, " ciivi

sit contra praeceptum Domini^ non ientabis DominumDeum tuum (n)."

Upon this authority, though the canons *themselves were of [*345J
no validity in England, it was thought proper (as had been done
in Denmark above a century before) (o) to disuse and abolish this trial en-

tirely in our courts of justice, by an act of parliament in 3 Hen. III. ac-

cording to sir Edward Coke (p), or rather by an order of tlie king in coun-
cil iq).

II. Another species of purgation, somewhat similar to the former, but

(^) Sp. L. b. 12, C. 5. (n) Decrrf. part 2, cans. 2, qu. 5, dist. 7. Decre-
(k) V. 270. tat. lib. 3, t.«-50, r. 9, & Gloss, ibid.
(i) On Numb. v. 17. (o) Mod. Un. Hist, xxxii. 105.

(*) Mod. Univ. Hist. vil. 286. (p) « Rep. 32
(/) Spelm. Olosa. 4.35. Iq) 1 Rym. Poed. S33. Rpelm. liioat. s.

(w) Dejvre Sueonum, I. 1, c. 8. Pryn. Rec. Append, 20. Seld. Kadm.fol. 4S
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probably sprung from a presumptuous abuse of revelation in the ages of

dark superstition, was the corsned or morsel of execration : being a piece

of cheese or bread, of about an ounce in weight, which was consecrated

with a form of exorcism ; desiring of the Almighty that it might cause
convulsions and paleness, and find no passage if the man was really guilty ;

but might turn to health and nourishment, if he was innocent (r) : as the

water of jealousy among the Jews (5) was, by God's special appointment,

to cause the belly to swell, and the thigh to rot, if the woman was guilty

of adultery. This corsned was then given to the suspected person, who
at the same time also received the holy sacrament (/) : if indeed the cors-

ned was not, as some have suspected, the sacramental bread itself; till

the subsequent invention of transubstantiation preserved it from profane

uses with a more profound respect than formerly. Our historians assure

us, that Godwin earl of Kent, in the reign of king Edward the Confessor, ab-

juring the death of the king's brother, at last appealed to his corsned, " per
buccellam deglutiendam abjuravii {u)" which stuck in his throat and killed

him. This custom has long since been gradually abohshed, though the

remembrance of it still subsists in certain phrases of abjuration retained

among the common people {w).

[*346] ^However, we cannot but remark, that though in European
countries this custom most probably arose from an abuse of re-

vealed religion, yet credulity and superstition will, in all ages and in all

climates, produce the same or similar effects. And therefore we shall not

be surprised to find, that in the kingdom of Pegu there still subsists a
trial by the corsned, very similar to that of our ancestors, only substitut-

ing raw rice instead of bread (x). And, in the kingdom of Monomotapa,
they have a method of deciding lawsuits equally whimsical and uncertain.

The witness for the plaintiff chews the bark of a tree, endued with an
emetic • quahty ; which, being sufficiently masticated, is then infused in

water, which is given the defendant to drink. If his stomach rejects it,

he is condemned : if it stays with him, he is absolved, unless the plaintiff

will drink some of the same water ; and, if it stays with him also, the suit

is left undetermined (y).

These two antiquated methods of trial were principally in use among
our Saxon ancestors. The next, which still remains in force, though very

rarely in use, owes its introduction among us to the princes of the Norman
line. And that is,

III. The trial by battel (1), duel, or single combat ; which was another

species of presumptuous appeals to Providence, under an expectation that

Heaven would unquestionably give the victory to the innocent or injured

party. The nature of this trial in cases of civil injury, upon issue joined

in a writ of right, was fully discussed in the preceding book (z) : to which
I have only to add, that the trial by battel may be demanded at the election

of the appellee, in either an appeal or an approvement; and that it is car-

ried on with equal solemnity as that on a writ of right : but with this

difference, that there each party might hire a champion, but here they

(r) Spelm. GZ. 439.
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must fight in thiir pro^jor persons. And therefore if the *ap- [*347]
pellant or approver be a woman, a priest, an infant, or of the age

of sixty, or lame, or blind, he or she may counterplead and refuse the wa-

ger of battel ; and compel the aj)pellec to put himself upon the country.

Also peers of the realm, bringing an appeal, shall not be challenged to

wage battel, on account of the dignity of their persons ; nor the citizens

of London, by special charter, because fighting seems foreign to their edu-

cation and employment. So likewise if the crime be notorious ; as if the

thief be taken with the mainoury or the murderer in the room with a bloody

knife, the appellant may refuse the tender of battel from the appellee («) ;

for it is unreasonable that an innocent man should stake his life against

one who is already half-convicted.

The form and manner of waging battel upon appeals are much the

same as upon a writ of right ; only the oaths of the two combatants are

vastly more striking and solemn (6). The appellee, when appealed ©f

felony, pleads 7wt guilty^ and throws down his glove, and declares he will

defend the same by his body : the appellant takes up the glove, and re-

plies that he is ready to make good the appeal, body for body. And there-

upon the appellee, taking the book in his right hand, and in his left the

right hand of his antagonist, swears to this effect :
" Hoc audit homo^ quern

per manum ieneo," <^c. " Hear this, O man, whom I hold by the hand,

who callest thyself John by the name of baptism, that 1, who call myself

Thomas by the name of baptism, did not feloniously murder thy father,

William by name, nor am any way guilty of the said felony. So help

me God, and the saints ; and this I will defend against thee by my body,

as this court shall award." To which the appellant replies, holding the

bible and his antagonist's hand in the same manner as the other :
" Hear

this, O man, whom I hold by the hand, who callest thyself Thomas by
the name of baptism, that thou art perjured ; and therefore per-

jured, because that thou feloniously didst murder my *father, Wil- [*348]
liam by name. So help me God, and the saints ; and this I will

prove against thee by my body, as this court shall award (c)." The bat-

tel is then to be fought with the same weapons, viz. batons, the same
solemnity, and the same oath against amulets and sorcery, that are used
in the civil combat : and if the appellee be so far vanquished, that he can-
not or will not fight any longer, he shall be adjudged to be hanged imme-
diately ; and then, as well as if he be killed in battel, providence is deemed
to have determined in favour of the truth, and his blood shall be attainted.

But if he kills the appellant, or can maintain the fight from sunrising till

the stars appear in the evening, he shall be acquitted. So also if the ap-
pellant becomes recreant, and pronounces the horrible word of craven^ he
shall lose his liberam legem^ and become infamous ; and the appellee shall

recover his damages, and also be for ever quit, not only of the appeal, but
of all indictments likewise for the same offence (2).

(a) 2 Hawk. P. C. 427, prosecutor, that he was related to thedecoasrci (for
(*) FIct. /. 1, c. 34. 2 Hawk. P. C. 436. none but near rclation.M were permitted ti) prosecute
(e) There in a strikioK rewmblance between this in that court), and that the prisoner was the cause

proce«wand thntof the court of Areopajtu** at Athena of his death ; the prisoner, tJiat he was innocentof
for murder; wherein the prosecuUir and prisoner the charge against him. (Pott. Antiq.b. i, c. 19.)
were both Hwom In tlie most solemn manner : Uie

(2) The last time that the trial by battel atable of England to preside at the trial, who
was awarded in it is country, was in the ca.sc proclaimed a day for the duel, on which th«
of Ior(l Rae and Mr. Ram«ay, in the 7 Ch. I. romhatanls were to appear with a spear, a
The king by his commission appoiuted a con- long sword, a short sword, and a dagger ; but
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IV. The fourth method of trial used in criminal cases is that by the

peers of Great Britain, in the court of parliament, or the court of the lord

high steward, when a peer is capitally indicted : for in case of an appeal, a
peer shall be tried by jury {d) (3). Of this enough has been said in a for-

mer chapter (e) ; to which I shall now only add, that in the method and
regulation of its proceedings, it difiers little from the trial per pairiam, or by
jury ; except that no special verdict can be given in the trial of a peer (/);

because the lords of parliament, or the lord high steward (if the

[*349] trial be *had in his court), are judges sufficiently competent of
the law that may arise from the fact : and except also, that the

peers need not all agree in their verdict ; but the greater number, consist-

ing of twelve at least, will conclude, and bind the minority {g).

V. The trial by jury, or the country, per patriam, is also that trial by
the peers of every Englishman, which, as the grand bulwark of his

liberties, is secured to him by the great charter {h) :
" nullus liber homo ca~

piahir, vel imprisonetur, aut exulet, aid aliquo alio modo destruatur, nisi per
legale judicium parium suorum, v el per legem terrae,"

The antiquity and excellence of this trial, for the settHng of civil pro-

perty, has before been explained at large (?*). And it will hold much
stronger in criminal cases ; since, in times of difficulty and danger, more
is to be apprehended from the violence and partiality of judges appointed
by the crown, in suits between the king and the subject, than in disputes

between one individual and another, to settle the metes and boundaries of
private property. Our law has therefore wisely placed this strong and
twofold barrier, of a presentment and a trial by jury, between the liberties

of the people, and tlie prerogative of the crown. It was necessary, for

preserving the admirable balance of our constitution, to vest the executive

power of the laws in the prince : and yet this power might be dangerous
and destructive to that very constitution, if exerted without check or con-

trol, by justices of oyer and terminer occasionally named by the crown
;

who might then, as in France or Turkey, imprison, dispatch, or exile any
man that was obnoxious to the government, by an instant declaration, that

such is their will and pleasure. But the founders of the English law
have with excellent forecast contrived, that no man should be called to

answer to the king for any capital crime, unless upon the preparatory accu-

sation of twelve or more of his fellow-subjects, the grand jury : and that the

truth of every accusation, whether preferred in the shape of in-

[*350] dictment, information, or appeal, *should afterwards be confirmed

by the unanimous suffrage of twelve of his equals and neighbours,

indifferently chosen and superior to all suspicion. So that the hberties of

England cannot but subsist so long as this pcdladiiim remains sacred and

inviolate ; not only from all open attacks (which none will be so hardy as

to make), but also from all secret machinations, which may sap and un-

dermine it; by introducing new and arbitrary methods of trial, by justices

(d) 9 Rep. 30. 2 Inst. 49. ter, 247.
(e) See page 259. (A) 9 Hen. III. c. 29.

(/) Hatt. 116. •
(t) See Book III. page 379.

ig) Kelynge, 56. stat. 7 W. III. c. 3, § 11. Fos-

the combat was prorogued to a further day, treason and felony, and mi.=iprision of these ;

before which the king revoked the commis- but in all other criminal prosecutions they are

sion. See an account of the proceedings, 11 tried like commoners by a jury. 3 Inst. 30.

Harg. St. Ti. 124. See also 3 book, 337. See 1 book, 401. note 11.

(3) The nobility ara tried by their peers for
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of the peace, commissioners of the rcvemie, and cotirtg of conscience.

And however convenient these may appear at first (as doubtless all arbitra-

ry powers, well executed, arc the most convenient)., yet let it be a^ain re-

membered, that delays and little inconveniences in the forms of jiistice, arc

the price that all free nations must pay for their liberty in mor<; substantial

matters ; that these inroads upon this sacred bulwark of the nation arc

fundamentally opposite to the spirit of our constitution ; and that, though
be<run in trifles, the precedent may gradually increase and spread, to the

utter disuse of juries in questions of the most momentous concern.

What was said of juries in general, and the trial thereby, in civil cases,

will greatly shorten our present remarks, with regard to the tri;d of rriW-
nal suits ; indictments, informations, and appeals ; which trial I shall con-

sider in the same method that I did the former ; l;y following the order and
course of the proceedings themselves, are the most clear and perspicuous

way of treating it.

WTien therefore a prisoner on his arraignment (4) has pleaded not f^uilly^

and for his trial hath put himself upon the country, which country the

jury are, the sheriff of the county must return a panel of jurors, liberos cl

Ufrales homineSj de vicineio ; that is, freeholders, without just exception, and
of the visne or neighbourhood ; which is interpreted to be of the county

where the fact is committed ( ;) (5). If the proceedings are before the

court of king's bench, there is time allowed, between the assign-

ment and the trial, for a jury to be *impanelled by a writ o^ venire [*35l3

facias to the sheriff, as in civil causes : and the trial in case of a

misdemesnor is had at nisi piHus,, unless it be of such consequence as to

merit a trial at bar ; which is always invariably had when the prisoner is

tried for any capital offence (6), (7). But, before commissioners of oyer

and terminer and gaol-delivery, the sheriff, by virtue of a general precept di-

rected to him beforehand, returns to the court a panel of forty-eight jurors,

to try all felons that may be called upon their trial at that session ; and

therefore it is there usual to try all felons immediately, or soon, after their

arraignment. But it is not customary, nor agreeable to the general course

of proceedings (unless by consent of parties, or where the defendant is ac-

tually in gaol), to try persons indicted of smaller misdemesnors at the same
court in which they have pleaded not guilty, or traver led the indictment.

But they usually give security to the court, to appear at the next assises

or session, and then and there to try the traverse, giving notice to the pro-

secutor of the same (8).

( 7 ) 2 Ilal. p. C. 264. 2 Hawk. P. C. 403.

(4) As to jury nroccss in general, see 1 court of oyer and terminer for capital offences,

Chit. C. L 2 ed. 506 to 517. unless removed by certiorari to the supreme

(5) Now by the 6 Geo. IV. c. 50. s. 13, the court, and then the record is carried down for

jury are to come from the body of the county, trial at the circuit, not at bar. (2 R. S. 732,

ana the want of hundredors is no longer a § 82,84.) As to the time of trial, see id. 737,

cause of challenge. § 28, &c. : and ante p. 301. note (1).

The qualifications of petty jurors on the (8) Now, by the 60 Geo. III. and 1 Geo.
trial are now clearly pointed out by tlio 6 Geo. IV. c. 4. s. 3, if the defendant has been com-

IV. c. 60. s. 1. mitted to custody, or held to bail for a misde-

By the 6 Geo. IV. c. 60. «. 15, the panel meaner, twenty days before the session of the

must be returned annoxed to the venire facias, peace, session of oyer and terminer, great

(6) See how indictments for capital offences session, or session of gaol-dolivrry, at which

may b« tried at niMi nriiu, p. 309. notes, ante, the indictment was found, the defendant shall

when offences may be tried at bar, sec 1 Chit, plead, and the trial shall fake place at such

C. L. 497, 8. ' session, unless a writ of rrriioran be award-

(7) In Ncw-Yrirk fl.p fr.il •< K. fnro the cd. And by section 5, where a drfendant, in-



282 PUBLIC WRONGS.

In cases of high treason, whereby corruption of blood may ensue (ex-

cept treason in counterfeiting the king's coin or seals), or misprision of

such treason, it is enacted by statute 7 W. III. c. 3. first that no person

shall be tried for any such treason, except an attempt to assassinate the

king, unless the indictment be found within three years after the offence

committed (9) : next that the prisoner shall have a copy of the indictment

(which includes the caption) (k), but not the names of the witnesses, five

days at least before the trial ; that is, upon the true construction of the act,

before his arraignment (/) ; for then is his time to take any exceptions

thereto, by way of plea or demurrer : thirdly, that he shall also have a copy

of the panel of jurors two days before his trial : and, lastly, that he shall

have the same compulsive process to bring in his witnesses ^br him as was
usual to compel their appearance against him. And by statute 7 Ann. c.

21. (which did not take place till after the decease of the late pre-

[*352] tender), all persons, indicted for high treason or misprision *there-

of, shall have not only a copy of the indictment, but a list of all

the witnesses to be produced, and of the jurors impanelled, with their pro-

fessions and places of abode, delivered to him ten days before the trial, and
in the presence of two witnesses ; the better to prepare him to make his

challenges and defence. But this last act, so far as it affected indictments

for the inferior species of high treason, respecting the coin and the royal

seals, is repealed by the statute 6 Geo. III. c. 53, else it had been impossi-

ble to have tried those offences in the same circuit in which they are in-

dicted : for ten clear days, between the finding and the trial of the indict-

ment, will exceed the time usually allotted for any session of oyer and ter-

miner (m) (10). And no person indicted for felony is, or (as the law stands)

ever can be, entitled to such copies, before the time of his trial (ri).

(k) Fost. 229. Append.
{I) Ibid. 230.

(m) Fost. 250.

(m) 2 Hawk. P. C. 410.

dieted for a misdemeanor at any session of the
peace, session of oyer and terminer, great
session, or session of gaol-delivery, not having
been committed to custody, or held to- bail to

appear to answer for such offence, twenty
days before the session at which the indict-

ment was found, but who shall have been com-
mitted to custody, or held to bail to appear to

answer for such offence at some subsequent
session, or shall have received notice of such
indictment having been found, twenty days
before such subsequent session, he shall plead

at such subsequent session, and trial shall

take place at such session, unless a certiorari

be awarded before the jury be sworn for such
trial. But on sufficient cause shown, the

court may allow further time for trial. Id. s. 7.

In cases of indictments for obtaining goods,

&c. by false pretences, and sending threaten-

ing letters, with intent to extort money, &c.
and other misdemeanors punishable under the

30 Geo. II. c. 24, it is enacted by that act, s.

17, that every such offender, bound over to

the general quarter sessions of the peace, or
sessions of oyer and terminer, and gaol-delive-

ry, of the county where the oflence was com-
mitted, shall be tiied at such general quarter
sessions of the peace, or sessions of oyer and
terminer, and gaol-delivery, which shall be
held ne.xt after his apprehension, unless th«

court sliall think fit to put o^ the trial, on

just cause made out to them. So also by the

39 & 40 Geo. III. c. 87. s> 22', persons indict-

ed for a misdemeanor, in receiving stolen

goods, under the 2 Geo. III. c. 28, are to be
tried immediately, without being allowed the

delay of a traverse. 2 East. P. C. 754. As
to traverses in general, in criminal proceed-
ings, see 1 Chit. C. L. 486.

(9) This limitation as to the time of finding

an indictment applies in New-York, to all of-

fences except murder, and in all cases the de-
fendant may have a copy of the indictment

(2 R. S. 726, § 37, id. 728, § 63,) and of the

list of the jurors : (id. 414, § 31,) he may also

have gratuitously subpoenas to compel the at-

tendance of witnesses. (Id. 729, § 59.)

(10) By 39 and 40 Geo. III. c. 93, in all

cases of high treason, in compassing or ima-
gining the death of the king,- and of misprision

of such treason, where the overt act alleged

in the indictment is the assassination of the
king, or a direct attempt against his life or
person, the party accused shall be indicted

and tried in the same manner and upon the

like evidence as if charged with murder. But
the judgment and execution shall remain the

same as in other cases of high treason. And
by 6 Geo. IV. c. 50, § 21, when any person is

indicted for high treason or misprision of treai-

son, in any court except K. B,, a list of the

petty jury, with their names, professions, and
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When the trial is called on, the jurors are to be sworn, as they appear,

to the number of twelve, unless they are challenged by the party (11).

Challenges may here be made, either on the part of the king, or on that

of the prisoner ; and cither to the whole array, or to the separate polls, for

the very same reasons that they may bo made in civil causes (o). For it

is here at least as necessary, as there, that the sherifi* or returning officer

be totally indifferent ; that where an alien is indicted, the jury should be de

meiiietate^ or half foreigners, if so many are found in the place (12) ;
(which

does not indeed hold in treasons (p), aliens being very improper judges of

the breach of allegiance (13) ; nor yet in the case of Egyptians (14) under

(o) See Book III. pag. 350. (j>) a Hawk. F. C. 420. 2 Hal P. C. 271.

places of abodw, shall bo given at the same
time that the copy of the indictment is deli-

vered to the party indicted, which shall be ten

days before arraignment, and in the presence

of two or more credible witnesses ; and when
any person is so indicted in K. B., a copy of

the indictment shall be delivered as before

mentioned, but the list of the petty jury, made
out as before mentioned, may be delivered to

the party indicted, after arraignment, so that

it be ten days before trial. Proviso, not to

extend to interfere with the provisions of 39
and 40 Geo. III. c. 93, nor to cases of treason

relating to the coin.

Where the jury panel is incorrect, a motion
may be made on the part of the crown, in the

court of gaol delivery, for leave to the sheriff

to amend the panel. 1 East, P. C. 113.

(11) By 6 Geo. IV. c. 50, § 27, if any man
shall be returned as, a juror for the trial of any
issue, in any of the courts in the Act mention-
ed, who shall not be qualified according to the

Act, the want of such qualification snail be
good cause of challenge, and he shall be dis-

charged upon such challenge, if the court

shall be satisfied of the fact ; and if any man
returned as a juror for the trial of any such
issue shall bo qualified in other respects ac-

cording to the Act, the want of freehold shall

not on such trial*in any case, civil or crimi-

nal, bo accepted as good cause of challenge,

either by the crown or the party, nor as cause
for discharging the man so returned upon his

own application. Proviso, not to extend to any
special juror.

By § 28, no challenge shall be taken to any
panel of jurors for want of a knight being re-

turned in such panel, nor any array quashed
by reason ofany such challenge.

By 6 29, in all inquests to be taken before

any of the courts in the Act mentroTied,

wher> •" *^~ ' — i" ~ -"-".". howsoever it be,

notw by them that sue
for III "f those innuest«,

or some of tli« m, be not mdifferent for the

kmg ; yet such inquests shall not remam un-
taken for that cause ; but if they that sue for

the king will challenge any of those jurors,

they shall assign of their challenge a cause

certain, and the truth of the same challenge
shall be inquired of according to the custom
of the court ; and it shall be proceeded to the
taking of the same inquisition, as it shall be
found, if the challenges be true or not, after

the discretion of the court : and no person ar-

raigned for murder or felony, shall be admitted
to any peremptory challenge above the num-
ber of twenty. |
And by 7 and 8 Geo. IV. c. 28, § 3, if any

person indicted for any treason, felony, or
piracy, shall challenge peremptorily a greater
number of the men returned to be of the juiv
than such person is entitled by law so to chal-
lenge, in any of the said cases, every peremp-
tory challenge, beyond the number allowed oy
law in any of the said cases, shall be entirely

void, ana the ttial of such person shall proceed
as if no such challenge had been made.

(12) The 6 Geo. IV. c. 50, § 47, provides,
that nothing in that Act contained shall ex-
tend or be construed to extend to deprive any-

alien indicted or impeached of any felony or

misdemeanor of the right of being tried by
a jury de medietate linguaj ; but that, on the

prayer of every alien so indicted or impeach-
ed, the sherilT, or other proper minister, siiall,

by command of the court, return for one half

of the jury a competent number of aliens, if

so many there be in the town or place where
the trial is had, and if not, then so many
aliens as shall be found in the same town or

place, if any : and that no such alien juror
shall be liable to be challenged for want of
freehold, or of any other qualification required

by the Act ; but every such alien may be chal-

lenged for any other cause, in like manner as
if he were qualified by the Act. J

(13) The privilege is taken away from per-

sons indicted of high treason by the 1 and 2
P. and M. c. 10, which directs that all trials

for that offence shall take place as at common
law.

(14) The 28 E. III. c. 13, on which this

rignt of aliens was founded, was repealed as
to Egyptians bv the I and 2 P. and M. c. 4, §
3, and the 5 Eliz. c. 20. which enacted that

they should be tried by the inhabitants of the

county where they were arrested, and not per

t In New-York, on every indictment for an challenge for cause. (2 R. S. 734. h

offence punishable with death, or imprison- t In New-York, no alien can cl;

mcnt in a state-prison for ten years or more,
the defendant may challenge prremptorily 20
and no more ; the district attorney can only

10,11.)
aim a jury"

partly of aliens on an indictmem, (2 R. S.

734, & 7.) nor in anv suit whatever. (Id. 419,

§53.5

Vol. IL 86
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the statute 22 Hen. VIII. c. 10,) that on every panel there should be a
competent number of hundredors (16) ; and that the particular jurors should

be omni exceptione majores ; not liable to objection either 'propter honoris re-

spectunif propter defectum^propter affectum, or propter delictum (16).

[*353] *Challenges upon any of the foregoing accounts are styled chal-

lenges for cause; which may be without stint in both criminal

and civil trials. But in criminal cases, or at least in capital ones, there is,

infavorem vitae, allowed to the prisoner an arbitrary and capricious species

of challenge to a certain number of jurors, without shewing any cause at

all ; which is called a peremptory challenge : a provision full of that ten-

derness and humanity to prisoners, for which our English laws are justly

famous (17). This is grounded on two reasons. 1. As everyone must
be sensible, what sudden impressions and unaccountable prejudices we are

apt to conceive upon the bare looks and gestures of another ; and how
necessary it is, that a prisoner (when put to defend his life) should have a
good opinion of his jury, the want of which might totally disconcert him

;

the law wills not that he should be tried by any one man against whom
he has conceived a prejudice, even without being able to assign a reason

for such his dislike. 2. Because, upon challenges for cause shewn, if the

reason assigned prove insufficient to set aside the juror, perhaps the bare

questioning his indifference may sometimes provoke a resentment ; to pre-

vent all ill consequences from which, the prisoner is still at liberty, if he
pleases, peremptorily to set him aside.

This privilege, of peremptory challenges, though granted to the pri-

soner, is denied to the king by the statute 33 Edw. I. st. 4. which enacts,

that the king shall challenge no jurors without assigning a cause certain,

to be tried and approved by the court (18). However it is held, that the

king need not assign his cause of challenge, till all the -panel is gone
through, and unless there cannot be a full jury without the person so chal-

lenged. And then, and not sooner, the king's counsel must shew the cause :

otherwise the juror shall be sworn {q) (19).

The peremptory challenges of the prisoner must however have

[*354] some reasonable boundary ; otherwise he might never *be tried.

This reasonable boundary is settled by the common law to be the

number of thirty-five ; that is, one under the number of three full juries.

For the law judges that five-and-thirty are fully sufficient to allow the

most timorous man to challenge through mere caprice ; and that he who
peremptorily challenges a greater number, or three full juries, has no inten-

(y) 2 Hawk. P. C. 413. 2 Hal. P. C. 271.

medietatem linguae ; but that provision was
repealed by the 23 G. III. c. 51, and Egyptians

are now dealt v/ith under the Vagrant Acts

as rogues and vagabonds. Vide ante, 167, n.

10.

, (15) The right to challenge for want of hun-

dredors is now taken away by the 6 Geo. IV.

c. 60. s. 13.

(16) As to qualificati(rns of jurors in New-
YorTv, see2R. S. 411.

(17) A peremptory challenge is not allowed

ui the trial of collateral issues. Fost. 42. Nor
ill any trial for a niisdeineanor, 2 Harg. St. Tr.

808, and 4 H. St, Tr. 1.

As to law of New-York, sec note (j) p. 332,

mi*.

(18) And see a similar provision in 6 Geo,
IV. c. 50. s. 29.

(19) And the practice is the same both in

trials for misdemeanors and for capital offen-
ces. 3 Harg. St. Tr. SI 9. Where there is a
challenge for cause, two persons in court not
of the jury are sworn to try whether the jury-
man cliallenged will try the prisoner indiffe-

rently. Evidence is then produced to sup-
port the challenge, and according to the ver-
dict of the two tryers, the juryman is admit-
ted or rejected. A juryman was thus set

aside in O'Coigly's trial for treason, because,
upon looking at the prisoners, he had uttered

the words, " damned rascals." Sec. O'Coigly's
trial.
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tion to he tried at nil. Ami thrrofore it dealt with ono who peremptorily
challenges above thirty-five, and will not retract hi.s challenge, as with one
who stands mute or reluses liis trial ; by sentencing him to the peine forte
ct dure in felony, and by attainting him in treason (r). And so the law
stands at this day with regard to treason ofany kind.

But by statute 22 Hen. VIII. c. 14. (which, with regard to felonies,

stands unrepealed by statute 1 & 2 Ph. & Mar. c. 10.) by this statute, I

say, no person arraigned for felony, can be admitted to make any more
than twenty peremptory challenges. Rut how if the prisoner will peremp-
torily challenge twenty-one, what shall be done ? The old opinion was,
that judgment of ptiiie forte ct dure should be given, as where he chal-

lenged thirty-six at the common law (s) : but the better opinion seems to

be (/), that such challenge shall only be disregarded and overruled. Be-
cause, first, the common law doth not inflict the judgment of penance for

challenging twenty-one, neither doth the statute inflict it ; and so heavy a

judgment (or that of conviction, which succeeds it) shall not be imposed
by implication. Secondly, the words of the statute are, " that he be not

admitted to challenge more than twenty ;" the evident construction ofwhich
is, that any farther challenge shall be disallowed or prevented : and there-

fore being null from the beginning, and never in fact a challenge, it can
subject the prisoner to no punishment ; but the juror shall be regularly

sworn (20).

If, by reason of challenges or the default of the jurors, a sufli-

cient number cannot be had of the original panel, a tales *may be [*356]
awarded as in civil causes (?t), till the number of twelve is sworn,
" well and truly to try, and true deliverance make, between our sovereign

lord the king, and the prisoner whom they have in charge ; and a true ver-

dict to give, according to their evidence."

When the jury is sworn, if it be a cause of any consequence, the indict-

ment is usually opened, and the evidences marshalled, examined, and en-

forced by the counsel for the crown, or prosecution. But it is a settled rule

at common law, that no counsel shall be allowed a prisoner upon his trial,

upon the general issue, in any capital crime, unless some point of law shall

arise proper to be debated [w) (21). A rule, which (however it may be

palliated under cover of that noble declaration of the law, when rightly

understood, that the judge shall be counsel for the prisoner ; that is, shall

see that the proceedings against him are legal and strictly regular) {x)

seems to be not at all of a piece with the rest of the humane treatment of

prisoners by the English law. For upon what face of reason can that as-

sistance be denied to save the life of a man, which yet is allowed him in

prosecutions for every petty trespass 1 Nor indeed is it strictly speaking a

part of our ancient law : for the mirrour (i/), having observed the necessity

of counsel in civil suits, " who know how to forward and defend the cause,

by the rules of law and customs of the realm," immediately afterwards

(r) 2 Hal. P. C. 288. (x) Sir Edw. Coke (3 Inst. 137.) gives another
(*) 2 Hawk. P. C. 414. additional reason for this refusal, " because the evi-

(!) 3. Inrt. 227. 2 Hal. P. C. 270. dence to convict a prisoner should J)c so manifest,
(m) See Book HI. pa(;e 3f)-l. But in mere com- asitcould not be cuiiiradicted." Wliicli, lord Not-

missionsof gaol delivery, no fa/M can be awarded; tingham (when high steward) declare«l, (3Bt.Tr.
though the court may ore tenvs order a new panel 720.) was the only good reason that could be given
to be returned instanter. (4 Inst. 68. 4 St Tr. 728. for it.

Cooke's Case.) (y) c. 3, $ 1.

{K) 2 Hawk. P. C. 400.

(20) See note (t) p. 352 ante, and id. noie (21) CoMnsel are allowed in all ca«e« in

11. New-Vork. (2 R. S. 165, 1 R. 8. 93.)
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subjoins ; " and more necessary are they for defence upon indictments and

appeals of felony, than upon other venial causes (2) (22)." And the judges

themselves are so sensible of this defect, that they never scruple to allow a

prisoner counsel to instruct him what questions to ask, or even to

[*356] *ask questions for him, with respect to matters of fact : for as to

matters of law, arising on the trial, they are entitled to the assist-

ance of counsel. But, lest this indulgence should be intercepted by supe-

rior influence, in the case of state-criminals, the legislature has directed by
statute 7 W. III. c. 3. that persons indicted for such high treason, as works
a corruption of the blood, or misprision thereof (except treason in counter-

feiting the king's coin or seals), may make their full defence by counsel,

not exceeding two, to be named by the prisoner and assigned by the court

or judge : and the same indulgence, by statute 20 Geo. II. c. 30, is ex-

tended to parliamentary impeachments for high treason, which were except-

ed in the former act (23) (24).

(z) Father Parsons theJesuit, and after him bishop
EUys, (of English liberty, ii. 66.) have imagined,
that the benefit of counsel to plead for them was
first denied to prisoners by a law ofHen. I. meaning
(I presume) chapters 47 and 48 of the code which is

usually attributed to that prince. "Z)e causis crimi-
nalibus vel capitalibus nemo qucerat consilium :

quin implacitatus statim perneget, sine omnipeti-
tione consilii.—In aliis omnibus potest et debet uti

eonsilio.^^—But this consiiitim, I conceive, signifies

only an imparlance, and the petitio consilii is crav-
ing leave to imparl; (See Book III. page 298.)

wliich is not allowable in any criminal prosecution.
This will be manifest by comparing this law with
a contemporarj- passage in the grand coustumier of
-Normandy, <ch. 85.) which speaks of imparlances
in personal actions. " Apres ce, est tenu le querelle

a respondre ; et aura congie dc soy consetller, s^il

le demande ; et quand il sera conseille, il peul nyer
Icfaict dont ill est accuse.'" Or, as it stands in the
Lat. text, (.edit. 1539,) " Querelatus autem postea
tenetur respondcre ret habcbit licentiam consulendi,
si requirat ; habito autem consilio, debet factum
negare quo accusatus esi.'^

(22) The prisoner is not allowed counsel to

plead his cause before the jury in any felony,

whether it is capital, or within the benefit of

clergy ; nor in a case of petty larceny. But
in misdemeanors the prisoner or defendant is

allowed counsel as in civil actions, but even
here the defendant cannot have the assistance

of counsel to examine the witnesses, and re-

serve to himself the right of addressing the jury.

1 Ry. & M. C. C. 166. 3 Camp. 98.

The maxim that the judge is counsel for

the prisoner, signifies nothing more than that

the judge shall take care that the prisoner

does not suffer from the want of counsel. The
judge is counsel only for public justice, and
to promote that object alone all his inquiiies

and attention ought to be directed. Upon a
trial for the mujder of a male child, the coun-

sel for the prosecution concluded his case

without asking the sex of the child, and the

judge would not permit him afterwards to call

a witness to prove it, but, in consequence of

the omission, he directed the jury to acquit

the prisoner. But to the honour of that judge,

it ought to be stated, that he declared after-

wards in private his regret for his conduct.

This case is well remembered, but it ought
never to be cited but with reprobation.

(2S) And see further as to the allowance
and assigning of counsel, 1 Chit. C. L, 2 ed.

407 to 411. Upon the trial of issues which
do not turn upon the question of guilty or not

guilty, but upon collateral facts, prisoners

under a capital charge, whether for treason or

felony, always were entitled to the full assist-

(24^ The law restricting the aid of counsel
on iridictments still prevails in England. It

has generally b«en repealed in the U. S., and,

ance of counsel. Fost. 232. 42.
It is very extraordinary that the law of Eng-

land should have denied the assistance of
counsel when it is wanted most, viz. to de-
fend the life, the honour, and all the property
of an individual. It is the extension of that

maxim of natural equity, that every one shall

be heard in his own cause, that warrants the
admission of hired advocates in courts of ju.s-

tice ; for there is much greater inequality in

the powers of explanation and persuasion m
the natural state of the human mind, than
when it is improved by education and experi-

ence. Amongst professional men of esta-

blished character, the difference in their skill

and management is generally so inconsider-
able, that the decision of the cause depends
only upon the superiority of the justice in the
respective cases of the litigating parties.

Hence the practice of an advocate is abso-
lutely necessary to the administration of sub-
stantial justice. An honourable barrister will

never mis-state either law or facts within his
own knowledge, but he^.is justified in urging
any argument, whatever may be his own opi-

nion of the solidity or justness of it, which
he may think will promote the interests of his

client ; for reasoning in courts of justice and
in the ordinary affairs of life seldom admits of
geometrical demonstration ; but it happens
not unfrequently that the same argument,
which appears sophistry to one, is sound logic

in the mind of another, and every day's ex-
perience proves that the opinions of a judge
and an advocate are often diametrically oppo-

as is believed, much to the benefit of the com-
munity, and without the evils apprehended in

England.
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The doctrine of evidence upon pleas of the crown, is, in mo«t respects,

the same as that upon civil actions. There arc however a few leading

points, wherein, by several statutes, and re solutionH, a dilFcrence is made
between civil and criminal evidence.

First, in all cases of high treason, petit treason, and misprision of trea-

son, by statutes 1 Kdw. VI. c. 12. and 5 and 6 Edw. VI. c. 11. hvo lawful

witnesses are required to convict a prisoner ; unless he shall willingly and

without violence confess the same (25). By statute 1 & 2 Ph. & Mar. c.

10. a farther exception is made to treasons in counterfeiting the king's seals

or signatures, and treason concerning coin current within this realm : and

more particularly by c. 11. the ofiences of importing counterfeit foreign

money current in this kingdom, and imj)airing, counterfeiting, or forging

any current coin. The statutes 8 & 9 W. III. c. 25, and 15 &
*16 Geo. II. c. 28. in their subsequent extensions of this species of [*357]
treason, do also provide, that the offenders may be indicted, ar-

raigned, tried, convicted, and attainted, by the like evidence, and in such

manner mid form as may be had and used against offenders for counterfeit-

ing the king's money. But by statute 7 W. III. c. 3. in prosecutions for

those treasons to which that act extends, the same rule (of requiring hco

witnesses) is again enforced ; with this addition, that the confession of the

prisoner, which shall countervail the necessity of such proof, must be in

open court. In the construction of which act it hath been holden (a), that a

confession of the prisoner, taken out ofcourt, before a magistrate or person

having competent authority to take it, and proved by two witnesses, is suf-

ficient to convict him of treason. But hasty unguarded confessions, made
to persons having no such authority, ought not to be admitted as evidence

under this statute. And indeed, even in cases of felony at the common
law, they are the weakest and most suspicious of all testimony ; ever liable

to be obtained by artifice, false hopes, promises of favour, or menaces ;

(o) Foster, 240—244.

site. Many circumstances may occur, which Hence, in all criminal prosecutions, especially

will justify or compel an individual member where the prisoner can have no counsel to

of the profession to refuse the defence of a plead for him, a banister is as much bound
particular client, but a cause can hardly be to disclose all those circumstances to the jury,
conceived which ought to1)e rcicctcd by all and to reason upon them as fully, which are
the bar ; for such a conduct in the profession favourable to the prisoner, as tJiose which are
would excite so strong a prejudice against the likely to support the prosecution.
party, as to render him in a great degree con- When this note was written, the editor (Mr.
demned before his trial. Let the circumstan- Christian) observes, that he was not aware
ces against a prisoner be ever so atrocious, it that the general observations contained in it

is still the duty of the advocate to see that his were sanctioned by so great authorities as
client is convicted according to those rules Cicero and Panaetius. Ciceto makes the dis-

and forms, which the wisdom of the legisla- tinction that it is the duty of the judge to

ture has established as the best protection of pursue the truth ; but it is permitted to an
the liberty and the security of the subject, advocate to urge what has only the semblance
But the conduct of counsel in the prosecution of it. He says he would not have ventured
of criminals, ought to be very different from himself to have advanced this (especially when
that which is required from them in civil ac- he was writing upon philosophy), if it had not
tions, or when they are engaged on the side also been the opinion of the gravest of the
of the prisoner ; in the latter cases they are the stoics, Panaetius. " Judicis est semper in
advocates of their client only, and speak but cansis verum sequi ; patroni nonnunquam vc-
by his instruction and permission ; in the for- risimile, etiam si minus sit verum, defrndere :

mer they are the advocates r.f public justice, quod scribere (praesertim cum dc philosophid

or, to speak more professionallv, they are the scriberem) non audcrem, nisi idem placcret

advocates of the king, who, in all criminal cravissitno stoicorum Pansetio." Cic. de Off.
prosecutions, is the representative of the peo- lib. 2. c. 14.

Ele; and both the king and the country must (25) See ants 3a2, note 10, and 2 R. S.
c better satisfied with the acquittal of the in- 733, § 15.

nooent, than with the oonviction of th« guilty.
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seldom remembered accurately, or reported with due precision ; and inca-

pable in their nature of being disproved by other negative evidence (26).

By the same statute 7 W. III. it is declared, that both witnesses must be
to the same overt act of treason, or one to one overt act, and the other to

another overt act, of the same species of treason (6), and not of distinct

heads or kinds : and no evidence shall be admitted to prove any overt act

not expressly laid in the indictment (27). And therefore in sir John Fen-
wick's case in king William's time, where there was but one witness, an
act of parliament (c) was made on purpose to attaint him of treason, and
he was executed (d). But in almost every other accusation one positive

witness is sufficient. Baron Montesquieu lays it down for a rule (e), that

those laws which condemn a man to death in any case on the deposition of

a single witness, are fatal to liberty ; and he adds this reason, that the wit-

ness who affirms, and the accused who denies, make an equal

[*358] balance (/) ; there is a necessity therefore to call *in a third man
to incline the scale. But this seems to be carrying matters too

far : for there are some crimes, in which the very privacy of their nature

excludes the possibility of having more than one witness ; must these

therefore escape unpunished 1 Neither indeed is the bare denial of the

person accused equivalent to the positive oath of a disinterested witness.

Incases of indictments for perjury, this doctrine is better founded ; and

there our law adopts it : for one witness is not allowed to convict a man for

perjury; because then there is only one oath against another («*). In

cases of treason also there is the accused's oath of allegiance, to counter-

poise the information of a single witness ; and that may perhaps be one

reason why the law requires a double testimony to convict him : though

the principal reason, undoubtedly, is to secure the subject from being sacri-

ficed to fictitious conspiracies, which have been the engines of profligate

and crafty politicians in all ages.

Secondly, though from the reversal of colonel Sidney's attainder by act

of parliament in 1689 {h) it may be collected (i), that the mere similitude

of hand-writing in two papers shewn to a jury, without other concurrent

testimony, is no evidence that both were written by the same person ;
yet

undoubtedly the testimony of witnesses, well acquainted with the party's

hand, that they believe the paper in question to have been written by him,

is evidence to be left to a jury (j) (28).

(6) See St. Tr, II. 144. Foster, 235. (7t) St. Tr. VIII. 472.

(c) Stat. 8 W. III. c. 4. (i) 2 Hawk. P. C. 431.

(d) St. Tr. V. 40. (i) Lord Preston's case, A. D. 1690. St. Tr. IV.
(c) Sp. L. b. 12, c. 3. 453. Francis's case, Ji. D. 1716. St. Tr. VI. 69.

(/) Beccar. c. 13. Layer's case, A. D. 1722. Ibid. 279. Henzey's case,

{g) 10 Mod. 194. A. D. 1758. 4 Burr. 644.

(26) it seems to be now clearly eslablished, confession so obtained cannot be received in

that a free and voluntary confession by a per- evidence, on account of the uncertainty and
son accused of an offence, whether made be- doubt whether it was not made rather from a
fore his apprehension or after, whether on a motive of fear or of interest, than from a sense
judicial examination or after commitment, of guilt. Phil. Ev. 86. The prisoner's state-

whether reduced into writing or not, in short, ment must not be taken upon oath, and if he
that any voluntary confession, made by a pri- has been sworn, it cannot be received in evi-

soner to any person, at any time or place, is dence. A confession is evidence only against
strong evidence against him ; and, if satisfac- the person confessing, not against others, al-

torily proved, sufficient to convict without any though they are proved to be his accomplices,
corroborating circumstance. But the confes- See Phil. Ev. c. 5, s. 5, and the authorities

sion must be voluntary, not obtained by im- there collected on this subject,

proper influence, nor drawn from the prisoner (27) See accordingly, 2. R. S. 735, § 15,

by means of a threat or promise : for however &c.
slight the promise •r threat may have been, a (28) But the proof of hand-writing is not
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'riurtlly, by the 8tatuto 21 Jac. I. c. 27. a mothtr of a bastard chiUl, con-

ctaling iUs death, iniust prove by one witness that the child was born

dead ; otherwise such conceahnent shall be evidence of her having mur-

dered it {k) (29).

Fourthly, all presumptive evidence of felony should be admitted cau-

tiously ; for the law holdj, that it is better that ten guilty i)erson3

escape, than that one innocent suffer. *And sir Matthew llale in [*359]

particular (/) lays down two rules most prudent and necessary to

be obsei-ved : 1. Never to convict a man for stealing the goods of a person

unknown, merely because he will give no account how he came by them,

unless an actual telony be proved of such goods ; and, 2. Never to convict

any person of murder or manslaughter, till at least the body be found

dead ; on account of two instances he mentions, where persons were exe-

cuted for the murder of others, who were then alive, but missing.

Lastly, it was an ancient and commonly received practice (w) (derived

from the civil law, and which also to this day obtains in the kingdom of

France) (n), that, as counsel was not allowed to any prisoner accused of a

capital crime, so neither should ho bo suffered to exculpate himself by the

testimony of any witnesses. And therefore it deserves to be remembered

to the honour of Mary L (whose early sentiments, till her marriage with

PhiHp of Spain, seem to have been humane and generous) (o), that when
she appointed sir Richard Morgan chief justice of the common pleas, she

injoined him, " that notwithstanding the old error, which did not admit any

witness to speak, or any other matter to be heard, in favour of the adver-

sary, her majesty being party ; her highness's pleasure was, that whatso-

ever could be brought in favour of the subject should be admitted to be

heard: and moreover, that the justices should not persuade themselves to

sit in judgment otherwise for her highness than for her subject (p)." After-

wards, in one particular instance (when embezzling the queen's military

stores was made felony by statute 31 Eliz. c. 4.), it was provided, that any

person impeached for such felony, " should be received and admitted to

make any lawful proof that he could, by lawful witness or otherwise, for

his discharge and defence :" and in general the courts grew so heartily

ashamed of a doctrine so unreasonable and oppressive, that a prac-

tice was ^gradually introduced of examining witnesses for the pri- [*360]

soner, but not upon oath (q) : the consequence of which still was,

that the jury gave less credit to the prisoner's evidence, than to that pro-

duced by tile crown. Sir Edward Coke (r) protests very strongly against

this tyrannical practice ; declaring that he never read in any act of parlia-

ment, book-case, or record, that in criminal cases the party accused should

not have witnesses sworn for him-; and therefore there was not so much
as scinliila jut-is against it («). And the house of commons were so sensi-

ble of this absurdity, that, in the bill for abolishing hostilities between Eng-
land and Scotland (<), when felonies committed by Englishmen in Scotland

(k) HiH- imcr 198. fp) ITollinRBh. 1112. St. Tr. 1. 72.

(/) 2 Hal. P. C. '290. '</ J I?ulst. 117. Cro. Car. 292.

(w) St. Tr. l.piusim. ' '^ Inst. 79.

(n) Domat publ. iawi b. 3, t 1. Montcttq. S<i. I. :.<) iiiio ali>o2Ha].P. C 283, and Lis summary,
p. 29, c. 11. 2W.

(o) Sec pa«c 17. (0 Stat. 4 Jac. I. c. 1.

evidence in hit^h treason, unlcRs the papers Stark, on Evk). index, Hand-writing,

are ibund in the cuiitody of the prLtoner. 1 (29) Repealed by 43 G. III. c. 58, which is

Burr. 644. And sec further as to this evi- abo repealed by 9 G. IV. c. 31. Soo s. 14 of

dcnce, Phil, on £vid. index, Haiid-writuig. the latter statute, ante 198, note 91.
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were ordered to be tried in one of the three northern counties, they insisted

on a clause, and carried it (m) against the efforts of both the crown and
the house of lords, against the practice of the courts in England, and the

express law of Scotland (ly), " that in all such trials for the better dis-

covery of the truth, and the better information of the consciences of the

jury and justices, there shall be allowed to the party arraigned the benefit

of such credible witnesses to be examined upon oath as can be produced
for his clearing and justification." At length by the statute 7 W. III. c.

3. the same measure of justice was established throughout all the realm,

in cases of treason within the act : and it was afterwards declared by sta-

tute 1 Ann. St. 2. c. 9. that in all cases of treason and felony all witnesses

for the prisoner should be examined upon oath, in like manner as the wit-

nesses against him (30).

When the evidence on both sides is closed, and indeed when any evi-

dence hath been given, the jury cannot be discharged (unless in cases of evi-

dent necessity) {x) till they have given in their verdict (31); but are to

consider of it, and deliver it in, with the same forms as upon civil causes :

only they cannot, in a criminal case with touches Hfe or member, give a
privy verdict {y). But the judges may adjourn while the jury are with-

drawn to confer, and return to receive the verdict in open court {z). And
such public or open verdict may be either general, guilty, or not

[*361] guilty ; *or special, setting forth all the circumstances of the

case, and praying the judgment of the court, whether, for instance,

on the facts stated, if it be murder, manslaughter, or no crime at all. This
is where they douht the matter of law, and therefore chuse to leave it to

the determination of the court ; though they have an unquestionable right

of determining upon all the circumstances, and finding a general verdict,

if they think proper so to hazard a breach of their oaths : and if their ver-

dict be notoriously wrong, they may be punished, and the verdict set aside

by attaint at the suit of the king ; but not at the suit of the prisoner {a)

(32). But the practice, heretofore in use of fining, imprisoning, or other-

wise punishing jurors, merely at the discretion of the court, for finding their

verdict contrary to the direction of the judge, was arbitrary, unconstitu-

tional, and illegal : and is treated as such by sir Thomas Smith, two hun-

dred years ago ; who accounted " such doings to be very violent, tyrannical,

and contrary to the liberty and custom of the realm of England (6)." For,

as sir Matthew Hale well observes (c),it would be a most unhappy case

for the judge himself, if the prisoner's fate depended upon his directions ;

—

unhappy also for the prisoner ; for, if the judge's opinion must rule the ver-

dict, the trial by jury would be useless. Yet in many instances (rf), where
contrary to evidence the jury have found the prisoner guilty, their verdict

(u) Com. Jourii. 4. 5. 12, 13. 15. 29. 30 Jun. 1607. (z) 3 St. Tr. 731. 4 St. Tr. 231. 455. 485.

^ {to) Com. Journ. 4 Jun. 1007. («) 2 Hal. P. C. 810.

(a;) Co. Litt. 227. - 3 Inst. 110. Post. 27. Gould's (A) Smith's Commonw. 1. 3, c. 1.

ease, Hil. 1764. ' (c) 2 Hal. P. C. 313.

iy) 2 Hal, P. C. 300. 2 Hawk. P. C. 439. (rf) 1 Lev. 9. T. Jones, 163. St. Tr. X. 416.

(30) See note 9, p. 352, law of New-York. (32) As to the liability of jurors to punish-

(31) It is now settled, that when a criminal ment, see 1 Chit. G. L. 527 to 531. Cluaere,

trial runs to such a length as it cannot be con- if an attaint could in any case be maintained
eluded in one day, the court, by its own au- against a jury. Hawk. P. C. b. 1. c, 72. s. 5.

thority, may adjourn till the next morning
;

id. b. 2. c. 22. s. 20. 23. Vaughan, 164 ; and
but the jury must be somewhere kept together, see 6 Geo. INT. c, 50. s. 60, which abolishes

that they may have no communication but with the writ of attaint.
each other. 6 T. R. 527. See further as to It is abolished also in New-York. 2 R. S
this, 1 Chit. C . L, 2 ed. 632. 421

, § 69.
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hath been mercifully set aside, and a new trial granted by the court of
king's bench : for in such case, as hath been said, it cannot be set right

by attaint. But there hath yet been no instance of granting a new trial

where the prisoner was acqttitled upon the tirst (c) (33).
If the jury therefore find the prisoner not guilty, ho is then for ever quit

and dischariied of the accusation ((/), except he be appealed of felony within

the time limited by law. And upon such his acquittal, or discharge
for want of ^prosecution, ho shall be immediately set at large with- [*362]
out payment of any fee to the gaoler (e). But if the jury find

him guilty (/), he is then said to be convicted of the crime whereof he
stands indicted. Which conviction may accrue two ways ; either by his

confessing the ofTcnce and pleading guilty ; or by his being found so by
the verdict of his country.

When the ofTender is thus convicted, there are two collateral circum-
stances that immediately arise. 1. On a conviction (or even upon an acquit-

tal where there was a reasonable ground to prosecute, and in fact a bona

fide prosecution) for any grand or petit larceny or other felony, the reasonable
expenses ofprosecution, and also, if the prosecutor be poor, a compensation
for his trouble and loss of time, are by statutes 25 Geo. II. c. 36. and 18 Geo.
III. c. 19. to be allowed him out of the county stock, if he petitions the judge
for that purpose : and by statute 27 Geo. II. c. 3. explained by the same
statute IS Geo. III. c. 19. all persons appearing upon recognizance or

subpoRua to give evidence, whether any indictment be preferred or no, and
a^well without conviction as with it, are entitled to be paid their charges,

with a farther allowance (if poor) for their trouble and loss of time (34). 2.

On a conviction oflarceny in particular, the prosecutor shall have restitu-

tion of hrs goods, by virtue of the statute 21. Hen. VIII. c. 11. (35). For

(c) 2 Hawk. P. C. 442. was con\icted of any capital offence by his judges,
(rf) Th»* civil law in such case only discharges the form of pronouncing that conviction was some-

him from the same accuser, but not from the same thing peculiarly delicate ; not that he was guilty,
.'ion. /i/. 48. 2. 7, $ 2. but that he had not been enough upon his guard:
at. 14 Geo. III. e. 20. '^ parum cavissevidetur." (Festtis, 325.)

1.1 the Romau republic, when the prisoner

(53) No new trial can be granted in cases ceiving any chattel, money, valuable security,
offelony. or treason. Rex. v. Mawbey, 6 T. or other property whatsoever, shall be indict-
R. 638 ; and see 13 East. 416, n. (6). But in ed for any such offence, by, or on the behalf of
cases of misdemeanor, it is entirely discre- the owner of the property, or his executor or
lionary in the court whether they will grant administrator, and convicted thereof, in such
or refu!»e a new trial. Id. ibid. A new trial case the property shall be restored to the
c' _ neral. be granted on the part of owner or nis representative; and the court
ti r, after the defendant has been before whom any such person shall be so con-
"' n th«>ugh the verdict appears to victed, shall have power to award from time to
be a^amsl evidence. But it seems to bo the time writs of restitution for the said property,
better opinion, that where the verdict was ob- or to order the restitution thereof in a summary
tained by the fraud of th J defendant, or in con- manner: provided, that if it shall appear be-
sequence of irregularity in his proceedings, fore any award or order made, that anv valua-
as by keeping back the prosecutor's witness- ble security shall have been bon4 fide paid
es, or neglecting to give due notice of trial, or discharged bv some person or body corpo-
a new trial may be granted. 1 Chit. Cr. L. rate liable to ffie payment thereof, or, being
657. a negotiable instiument, shall have been bo«
(34) These Acts are now all repealed, and n^ fide taken or received by transfer or de-

new provisions on the same subject are made livery, by some person or body corporate, for
by 7 G. IV. c. 64, s. 62 et teq. ; see ante 295, a jus't and valuable consideration, without any
in notis. notice, or without any reasonable cause to

(35) Repealed by 7 and 8 G. IV. c. 27, and suspect that the same had by any felony or

by 7 and 8 G. IV. c. 29. «. 67. " to encourage misdemeanor been stolen, taken, obtained, or
the prosecution of offenders," it is enacted, converted as aforesaid, in such case the court
that ifany person guilty of any felony or mis- shall not award or order the restitution of such
demeanor, under that Act, in stealing, taking, security.
obJaining, or ccmverting, or in knowmgly re- The proviso in this olause seems to bs

Vol. II. 86
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by the common law there was no restitution of goods upon an indictment,

because it is at the suit of the king only ; and therefore the party was en-

forced to bring an appeal of robbery, in order to have his goods again (g).
But, it being considered that the party prosecuting the offender by indict-

ment, deserves to the full as much encouragement as he who prosecutes

by appeal, this statute was made, which enacts, that if any person be con-

victed of larceny, by the evidence of the party robbed, he shall have full

restitution of his money, goods, and chattels ; or the value of them out of

the offender's goods, ifhe has any, by a writ to be granted by the justices.

And the construction of this Act having been in a great measure conform-

able to the law of appeals, it has therefore in practice superseded the use of

appeals in larceny. For instance : as formerly upon appeals (h),

[*363] so now upon indictments of larceny, this writ of restitution *shall

reach the goods so stolen, notwithstanding the property (i) of them
is endeavoured to be altered by sale in market overt {k). And though this

may seem somewhat hard upon the buyer, yet the rule of law is that

" spoliatus debet, ante omnia, restilui ,*" especially when he has used all the

diligence in his power to convict the felon. And, since the case is reduced

to this hard necessity, that either the owner or the buyer must suffer ; the

law prefers the right of the owner, who has done a meritorious act by pur-

suing a felon to condign punishment, to the right of the buyer, whose merit

is Only negative, that he has been guilty of no unfair transaction. And it

is now usual for the court, upon the conviction of a felon, to order, without

any writ, immediate restitution of such goods, as are brought into court^to

be made to the'several prosecutors. Or else, secondly, without such writ

of restitution, the party may peaceably retake his goods, wherever he hap-

pens to find them (/), unless a new property be fairly acquired therein.

Or, lastly, if the felon be convicted and pardoned, or be allowed his clergy,

the party robbed may bring his action of trover against him for his goods
;

and recover a satisfaction in damages. But such action lies not before

prosecution ; for so felonies would be made up and healed (m) : and also

recaption is unlawful, if it be done with intention to smother or compound
the larceny ; it then becoming the heinous offence -of theft-bote, as was
mentioned in a former chapter (?i) (36).

It is not uncommon, when a person is convicted of a misdemeanor,

which principally and more immediately affects some individual, as a battery,

imprisonment, or the like, for the court to permit the defendant to speak loith

the prosecutor, before any judgment is pronounced ; and, if the prosecutor

declares himself satisfied, to inflict but a trivial punishment (37). This is

done, to reimburse the prosecutor his expenses, and make him some pri-

vate amends, without the trouble and circuity of a civil action. But

(ff) 3 Inst. 242. (I) Sec book III. page 4.

(A) Bracton, de Coron. c. 32. (m) 1 Hal. P. C. 546.

(i) See book II. page 450. (n) See page 133.

(k) 1 Hal. P. C. 543.

new, and the enacting part of it makes some there is no market overt, even a bonS fide pur-

very important alterations in the law, as the chaser is not protected from the real owner,

former Act of Parliament extended only to ca- (see 1 John. R.) though the owner should not

ses of prosecutions of thieves, and not receiv- prosecute the thief,

crs, and did not include property lost by false (36) See ante 133, notes,

pretences, or by other misdemeanors. (37) See the law of compounding misde-

In New-York, stolen property is returned to meanors, &c. in New-York, ante p. 133, note

the owner on his paying to tne officers reason- 22, and 2 R. S. 730, ^6, &c.

able expenses, (2. "R. S. 746, § 31) : and a*
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It surely is a dangerous practice : *and, though it may be in- [*364]
trusted to the prudtnce and discretion of the judges in the superior

courts of record, it ought never to be allowed in local or inferior jurisdictions,

such as the quarter sessions ; where prosrcutions for assaults are by this

means too frequently commenced, rather for private lucre than for the great

ends of public justice. Above all, it should never be suffered, where the

testimony of the prosecutor himself is necessary to convict the defendant :

for by this means, the rules of evidence are entirely subverted ; the prose-

cutor becomes in effect a plaintiff*, and yet is suffered to bear witness for

himself. Nay, even a voluntary forgiveness, by the party injured, ought

not in true policy to intercept the stroke of justice. " This," says an ele-

gant writer (o), who pleads with equal strength for the certainty as for the

Unity of punishment, " may be an act of good-nature and humanity, but it

is contrary to the good of the public. For, although a private citizen may
dispense with satisfaction for his private injury, he cannot remove the ne-

cessity of public example. The right of punishing belongs not to any one
individual in particular, but to the society in general, or the sovereign who
represents that society : and a man may renounce his own portion of this

right, but he ccmnot give up that of others."

f

CHAPTER XXVIII.

OF THE BENEFIT OF CLERGY (1).

After trial and conviction, the judgment of the court regularly follows,

unless suspended or arrested by some intervening circumstance ; of which
the principal is the benefit ofclergy (2) : a title of no small curiosity as well

as use ; and concerning which I shall therefore inquire : 1. Into its origi-

nal, and the various mutations which this privilege of clergy has sustained.

2. To what persons it is to be allowed at this day. 3. In what cases.

4. The consequences of allowing it.

I. Clergy, the privilegium clericale, or in common speech, the benefit of
clergy^ had its original from the pious regard paid by Christian princes to

the church in its infant state ; and the ill use which the popish ecclesias-

tics soon made of that pious regard. The exemptions which they granted

to the church, were principally of two kinds : 1. Exemption of places con-

secrated to religious duties, from criminal arrests, which was the founda-

tion of sanctuaries : 2. Exemption o{ ihe persons of clergymen from crimi-

nal process before the secular judge in a few particular ceises, which was
the true original and meaning of the pvivilegium clericale.

But the clergy increasing in wealth, power, honour, number, and inte-

rest, began soon to set up for themselves : and that which they obtained

(tf) Becc. ch. 46.

(1) Benefit of Clergy do«» not exist in Clergy; Williams J. Felony, V. ; Bum J.

New-York nor in England. Sec last note to Clergy ; II. ; Com. Dig. Justices, Y. ; Bac.
thig chapter. Ab. Felony, G. ; 1 Chit. C. L. « ed. W7 lo

(2) As to this iubiect in ganeral, See 2 Hal«, 690.
339to3dl ; md«x,CUrgy; Fott. C. L. mdex,
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by the favour of the civil government, they now claimed as their in-

[*366] herent right : and as a %ight of the highest nature, indefeasible,

and jure dirino (a). By their canons therefore and constitutions

they endeavoured at, and where they met with easy princes obtained, a

vast extension of these exemptions : as well in regard to the crimes

themselves, of which the hst became quite universal (6) ; as in regard to

the persons exempted, among whom were at length comprehended not

only every little sul3ordinate officer belonging to the church or clergy, but

even many that were totally laymen.

In England, however, although the usurpations of the pope were very

many and grievous, till Henry the Eighth entirely exterminated his supre-

macy, yet a total exemption of the clergy from secular jurisdiction could

never be thoroughly effected, though often endeavoured by the clergy (c) :

and therefore, though the ancient privilegium clericale was in some capital

cases, yet it was not universally allowed. And in those particular cases^ the

use was for the bishop or ordinary to demand his clerks to be remitted out

of the king's courts, as soon as they were indicted : concerning the allow-

ance of which demand there was for many years a great uncertainty {d) :

till at length it was finally settled in the reign of Henry the Sixth, that

the prisoner should first be arraigned ; and might either then claim his

benefit of clergy, by way ofdeclinatory plea ; or, after convictisn^ by way
of arresting judgment. This latter way is most usually practised, as it is

more to the satisfaction of the court to have the crime previously ascertain-

ed by confession or the verdict of a jury : and also it is more advantageous

to the prisoner himself, who may possibly be acquitted, and so need not the

benefit of his clergy at all.

Originally the lavr was held, that no man should be admitted to

[*367] the privilege ofclergy, but such as had the *hahilum et tonsuram cleri-

calem (e). But in process oftime a much wider and more compre-
hensive criterion was established : every one that could read (a mark of

great learning in those days of ignorance and her sister superstition) being

accounted a clerk or cleruiis, and allowed the benefit of clerkship, though

neither initiated in holy orders, nor trimmed with the clerical tonsure. But
when learning, by means of the invention of printing, and other concur-

rent causes, began to be more generally disseminated than formerly ; and
reading was no longer a competent proof of clerkship, or being in holy

orders ; it was found that as many laymen as divines were admitted to the

privilegium clericale : and therefore by statute 4 Hen. VII. c. 13. a distinc-

tion was once more drawn between mere lay scholars, and clerks that were
really in orders. And, though it was thought reasonable still to mitigate^

the severity of the law with regard to the former, yet they were not put

upon the same footing with actual clergy ; being subjected to a slight de-

gree of punishment, and not allowed to claim the clerical privilege more
than once. Accordingly the statute directs that no person once admitted

to the benefit of clergy, shall be admitted thereto a second time, unless he
produces his orders : and in order to distinguish their persons, all laymen
who are allowed this privilege shall be burnt with a hot iron in the brawn
of the left thumb. This distinction between learned laymen, and real

clerks in orders, was abolished for a time by the statutes 28 Hen. VIII. c.

(a)' The principal argument upon which they (c) Keilw. 180.
founded this exemption was that text of Scripture

;
(d) 2 Hal. P. C. 377.

" Touch not mine anointed, and do my prophets no (e) 2 Hal. P. C. 372. M. Paris, A. D. 1259. See
harm." (Keilw. 181.) Book I. p. 24.

fb) See Book HI. page 69.
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1. and 32 Hen. VIII. c. 3. but it is held (e) to have been virtually restored

by statute 1 Kdw. VI. c. 12. which statute nlso enacts, that lords of par-

liament and peers ot' the realm, havinjj^ phiee and voice in parliament,

may have the benetit ot' their peerage, ecpiivalent to that of clergy, for the

first otVence (although they cannot read, and without being burnt in the

hand), tor all olVences then clergyable to commoners, and also for the

crimes of house-breaking, highway-robbery, horse-stealing, and robbing of

churches (3).

*After this burning the laity, and before it the real clergy, were [*368}
discharged from the sentence of the law in the king's court, and
delivered over to the ordinary, to be dealt with according to the ecclesias

tical canons. Whereupon the ordinary, not satisfied with the proofs ad-

duced in the profane secular court, set himself formally to work to make a
purgation of the offender by a new canonical trial ; although he had been
previously convicted by his country, or perhaps by his own confession {j )"

This trial was held before the bishop in person, or his deputy ; and by a

jury of twelve clerks : and there, first, the party himself was required to

make oath of his own innocence ; next, there was to be the oath of twelve

compurgators, who swore they believed he spoke the truth ; then, witnesses

were to be examined upon oath, but on behalf of the prisoner only : and
lastly, the jury were to bring in their verdict upon oath, which usually

acquitted the prisoner ; otherwise, if a clerk, he was degraded, or put to

penance (g-). A learned judge, in the beginning of the last century (/i),

remarks with much indignation the vast complication of perjury and sub-

ornation or perjury, in this solemn farce of a mock trial ; the witnesses,

the compurgators, and the jury, being all of them partakers in the guilt

:

the delinquent party also, though convicted before on the clearest evidence,

and conscious of his own oflfence, yet was permitted and almost compelled

to swear himself not guilty *. nor was the good bishop himself, under whose
countenance this scene of wickedness was daily transacted, by any means
exempt from a share of it. And yet by this purgation the party was re-

stored to his credit, his liberty, his lands, and his capacity of purchasing

afresh, and was entirely made a new and an innocent man.
This scandalous prostitution of oaths, and the forms of justice, in the

almost constant acquittal of felonious clerks by purgation, was
the occasion, that, upon very heinous and ^notorious circumstan- [*369]
ces of guilt, the temporal courts would not trust the ordinary with

the trial of the offender, but delivered over to him the convicted clerk,

absque purgatione facienda : in which situation the clerk convict could not

(e) Hob. 294. 2 Hal. P. C 375. ig) 3 P. Wms. 447. Hob. 289.

(/) Staunford, P. C. 138. *. {h, Hob. 291.

(3) Upon the conviction of the duchess of age was only an extension of the benefit of cler-

K r^ bijamy, it was argued by the at- gy, and therefore granted only to those who
alThurlow. thai peeresses were were or might be entitled to Uiat benefit; but
iv 1 Efiw. Vr. c. 12. like peers to as no female, peeress or commoner, at that

: but it was the unani- time was entitled to the benefit of clergy, so
'S, that a peeress con- it was not the intention of the legislature to

^ _. !ony ought to be im- grant to any fcmair the privilege of peerage.
rnc'iiiiieiy di-scliarged without being burnt And in my opinion the argument of the attor-

in the hand, or without being liable to any im- ney-i;enfral is much more convincing and »a-

prisonrnent. II H. St. Tr. 264. If the duch- tisfanory. as a legal demonstration, than the

ess hadhf-rn admitted, like a commoner, only art;umcnts of the counsel on tho other side, or

to the bcnr-fit «if clcriry, burning in the hand the teasons stated for the opinions of the

at that time could not have been dispensed with, judges.
The argument was. that the privilege of peer-
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make purgation ; but was to continue in prison during life, and was inca-

pable of acquiring any personal property, or receiving the profits of his

lands, unless the king should please • to pardon him. Both these courses
were in some degree exceptionable ; the latter being perhaps too rigid, as
the former was productive of the most abandoned perjury. As therefore

these mock trials took their rise from factious and popish tenets, tending

to exempt one part of the nation from the general municipal law ; it be-
came high time, when the reformation was thoroughly established, to abolish

so vain and impious a ceremony.
Accordingly the statute of IS Eliz. c. 7. enacts, that, for the avoiding

of such perjuries and abuses, after the offender has been allowed his cler-

gy, he shall not be delivered to the ordinary, as formerly; but, upon such
allowance and burning in the hand, he shall forthwith be enlarged and de-

livered out of prison ; with proviso, that the judge may, if he thinks fit,

continue the offender in gaol for any time not exceeding a year. And
thus the law continued, for above a century, unaltered, except only that

the statute of 21 Jac. I. c. 6. allowed, that women convicted of simple lar-

cenies under the value often shillings should (not properly have the bene-
fit ofclergy, for they were not called upon to read ; but) be burned in the

hand, and whipped (4), stocked, or imprisoned for any time not exceeding
a year. And a similar indulgence, by the statutes 3 & 4 W. & M. c. 9.

and 4 & 5 W. & M. c. 24. was extended to women, guilty of any clergy-

able felony whatsoever ; who were allowed once to claim the benefit of
the statute, in like manner as men might claim the benefit of clergy, and to

be discharged upon being burned in the hand, and imprisoned for any time
not exceeding a year. The punishment of burning in the hand, being
found ineffectual, was also changed by statute 10 & 11 W. III. c. 23. into

burning in the most visible part of the left cheek, nearest the nose : but
such an indelible stigma being found by experience to render offenders

desperate, this provision was repealed, about seven years afterwards, by
statute 5 Ann. c. 6, and till that period, all women, all peers of parliament

and peeresses, and all male commoners who could read, were dis-

[*370] charged *in all clergyable felonies ; the males absolutely, if clerks

in orders ; and other commoners, both male and female, upon

branding ; and peers and peeresses without branding, for the first offence :

yet all liable (excepting peers and peeresses), if the judge saw occasion, to

imprisonment not exceeding a year. And those men who could not read,

if under the degree of peerage, were hanged.

Afterwards indeed it was considered, that education and learning were

no extenuations of guilt, but quite the reverse : and that, if the punish-

ment of death for simple felony was too severe for those who had been

liberally instructed, it was, a fortiori, too severe for the ignorant also. And
thereupon by the same statute 5 Ann. c. 6. it was enacted, that the bene-

fit of clergy should be granted to all those who were entitled to ask it,

without requiring them to read by way of conditional merit (5). And ex-

(4) Whipping of women is abolished by 1 to say why judgment of death should not be

Geo. IV. c. 57. pronounced upon thenl ? And they are then

(5) The statute enacts, that if a person told to kneel down, and pray the benefit of the

convicted of a clergyable offence shall pray the statute. It would have perhaps been more

bene^tofthisact,he shall not be required to consistent with the dignity of a court of jus-

read, but shall betaken to be, and punished tice to have granted the benefit of clergy with-

as, a clerk convict. HenCe persons convicted out requring an unnecessary form, the meaning

of manslaughters, bigamies, and simple grand ' of which very few comprehend. And if the

larcenies, &c. are still asked what they have prisoner should obstinately refuse to pray
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pcrioncc having shewn that so very universal a lenity was frequently in-

convenient, and an encouragement to commit the lower degrees of felony ;

and that, though capital punishments were too rigorous for these inferior

offences, yet no pimishment at ail (or next to none) was as much too gen-

tle ; it was further enacted by the same statute, that when any person is

convicted of any theft, or larceny, and burnt in the hand for the same ac-

cording to the ancient law, he shall also, at the discretion of the judge, be
committed to the house of correction or public workhouse, to be there kept

to hard labour, for any time not less than six months, and not exceeding

two years ; with a power of inflicting a double confinement in case of the

party's escape from the first. And it was also enacted by the statutes 4

Geo. I. c. 11. and 6 Geo. I. c. 23. that when any persons shall be convict-

ed of any larceny, either grand or petit, or any felonious stealing or taking

of money or goods and chattels either from the person or the house of any
other, or in any other manner, and who by the law shall be entitled to the

benefit of clergy, and liable only to the penalties of burning in the hand or

whipping, the court in their discretion, instead of such burning in the hand
or whipping, may direct such offenders to be transported to America (or, by
the statute 19 Geo. III. c. 74. to any other parts beyond the seas)

for seven years : and, if they *return or are seen at large in this [*371]
kingdom within that time, it shall be felony without benefit of

clergy. And by the subsequent statutes 16 Geo. II. c. 15. and 8 Geo. III.

c. 15. many wise provisions are made for the more speedy and effectual

execution of the laws relating to transportation, and the conviction of such
as transgress them (6). But now, by the statute 19 Geo. III. c. 74. all-

offenders liable to transportation may, in lieu thereof, at the discretion of

the judges, be employed, if males, except in the case of petty larceny, ia

hard labour for the benefit of some public navigation ; or, whether males or

females, may, in all cases, be confined to hard labour in certain penitentiary

houses, to be erected by virtue of the said act, for the several terms therein

specified, but in no case exceedmg seven years ; with a power of subse-

quent mitigation, and even of reward, in case of their good behaviour.

But if they escape and are re-taken, for the first time an addition of three

years is made to the term of their confinement ; and a second escape is

felony without benefit of clergy.

In forming the plan of these penitentiary houses, the principal objects

have been, by sobriety, cleanliness, and medical assistance, by a regular

series of labour, by solitary confinement during the intervals of work, and
by due religious instruction, to preserve and amend the health of the un-
happy offenders, to inure them to habits of industry, to guard them from
pernicious company, to accustom them to serious reflection, and to teach
them both the principles and practice of every christian and moral duty.

And if the whole of this plan be properly executed, and its defects be
timely supplied, there is reason to hope that such a reformation may be
effected in the lower classes of mankind, and such a gradual scale of pu-
nishment be affixed to all gradations of guilt,- as may in time supersede
the necessity of capital punishment, except for very atrocious crimes.

It is also enacted by the same statute, 19 Geo. III. c. 74. that instead of
burning in the hand (which was sometimes too slight and sometimes too

disgraceful a punishment) the court in all clergyable felonies may impose
a pecuniary fine ; or (except in the case of manslaughter) may order the

the benefit of the statute, it seems to be an un- pronounce sentence of death upon him.
avoidable consequence that the judge must (6) See ante, 132, note 17, the exieting ^a^^.
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offender to be once or oftener, but not more than thrice, either publicly or

privately whippet^ ; such private whipping (to prevent collusion or abuse)

to be inflicted in the presence of two witnesses, and in case of female
offenders in the presence of females only. Which fine or whipping shall

have the same consequences as burning in the hand ; and the offender, so

fined or whipped, shsdl be equally liable to a subsequent detainer or impri-

sonment.

In this state does the benefit of clergy at present stand ; very consider-

ably different from its original institution : the wisdom of the EngHsh legis-

lature having, in the course of a long and laborious process, extracted by
a noble alchemy rich medicines out of poisonous ingredients ; and convert-

ed, by gradual mutations, what was at first an unreasonable exemption of
particular popish ecclesiastics, into a merciful mitigation of the general

law, with respect to capital punishment.

From the whole of this detail we may collect, that however in times of
ignorance and superstition that monster in true policy may for a while sub-

sist, of a body of men, residing in the bowels of a state, and yet independ-
ent of its laws ;

yet, when learning and rational religion have a little en-

lightened men's minds, society can no longer endure an absurdity so gross,

as must destroy its very fundamentals. For, by the original contract of
government, the price of protection by the united force of individuals is that

of obedience to the united will of the community. This united will is de-

clared in the laws of the land : and that united force is exerted in their due,

and universal, execution.

II. I am next to inquire, to what persons the benefit of clergy is to be
allowed at this day : and this must be chiefly collected from what

[*372] has been observed in the preceding ^article. For, upon the

whole, we may pronounce, that all clerks in orders are, without

any branding, and of course without any transportation, fine, or whipping

(for those are only substituted in lieu of the other), to be admitted to this

privilege, and immediately discharged ; and this as often as they offend (i).

Again, all lords of parliament and peers of the realm having place and
voice in parliament, by the statute 1 Edw. VI. c. 12. (which is likewise

held to extend to peeresses) {k) shall be discharged in all clergyable and
other felonies provided for by the act, without any burning in the hand or

imprisonment, or other punishment substituted in its stead, in the same
manner as real clerks convict : but this is only for the first offence. Lastly,

all the commons of the realm, not in orders, whether male or female, shall

for the first offence be discharged of the capital punishment of felonies

within the benefit of clergy, upon being burnt in the hand, whipped* or

fined, or suffering a discretionary imprisonment in the common gaol, the

house of correction, one of the penitentiary houses, or in the places oflabour

for the benefit of some navigation ; or, in case of larceny, upon being

transported for seven years, if the court shall think proper. It hath been

said, that Jews, and other infidels and heretics, were not capable of the

benefit of clergy, till after the statute 5 Ann. c. 6, as being under a legal

incapacity for orders (/). But I much question whether this was ever

ruled for law, since the re-introduction of the Jews into England, in the

time of Oliver Cromwell. For, if that were the case, the Jews are still in

the same predicament, which every day's experience will contradict : the

(i) 2 Hal. P. C. 375. (I) 2 HaL P. C. 373. 2 Hawk. P. C. 338. Foet,

\k) Duchess of Kingston's case in Parltament, 306.

22 Apr. 1776.
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statute of queen Anno, having ccrUiinly made no alteration in this respect

;

it only dispensing with the necessity of reading in those persons, who, in

case they could read, were iwfbrc the act entitled to the benefit of their

clergy.

III. The third point to be considered is, for what crimes the privilegium
chHcahj or bemjtit of clergy, is to be allowed. And, it is to be observed,
that neither in high treason nor in petit larceny, nor in any mere misdemes-
nors, it was indulged at the common law ; and therefore we may lay it

down for a rule that it was allowable only in potit treason and capital felo-

nies : which for the most part became legally entitled to this

* indulgence by the statute de clero, 25 Kdw. HI. st. 3. c. 4. which [*373]
provides that clerks convict for treasons or felonies, touching other

persons than the king himself or his royal majesty, shall have the privi-

lege of holy church. But yet it was not allowable in all felonies what-
so(!ver : for in some it was denied even by the common law, viz. insidiatio

vianim^ or lying in wait for. one on the highway; depopulatio agrornm, or

destroying and ravaging a country (w) ; and comhustio domorum, or arson,

that is, the burning of houses {n) : all which are a kind of hostile acts,

and in some degree border upon treason. And farther, all these identical

crimes, together with petit treason, and very many other acts of felony,

are ousted of clergy by particular acts of parliament ; which have in

general been mentioned under the particular offences to which they be-

long, and therefore need not be here recapitulated. Upon all which sta-

tutes for excluding clergy I shall only observe, that they are nothing else

but the restoring of the law> to the same rigour of capital punishment in

the first offence, that was exerted before the privilegiumclericale was at all in-

dulged ; and which it still exerts upon a second offence in almost all kinds

of felonies, unless committed by clerks actually in orders. But so tender

is the law of inflicting capital punishment in the first instance for any in-

ferior felony, that notwithstanding by the marine law, as declared in statute

28 Hen. VIII. c. 15. the benefit of clergy is not allowed in any case what-

soever ; yet, when offences are committed within the admiralty-jurisdic-

tion, which would be clergyable if committed by land, the constant course

is to acquit and discharge the prisoner (o) (7). And to conclude this head
of inquiry, we may observe the following rules : 1. That in all felonies,

whether new created or by common law, clergy is now allowable, unless

taken away by express words of an act of parliament (p), 2. That, where
clergy is taken away from the principal, it is not of course taken away
from the accessary, unless he be also particularly included in the words of

the statute (9). 3. That when the benefit of clergy is taken away from

the offence (as in case of murder, buggery, robbery, rape, and burglar}',) a
principal in the second degree being present, aiding and abetting

the crime, is as well *excluded from his clergy as he that is princi- [*374]
pal in the first degree : but, 4. That, where it is only taken

away from the person committing the offence, (as in the case of stabbing, or

committing larceny in a dwelling-house, or privately from the person), his

(m) 2 Hal. P. C. 333. (p) 2 Hal. P. C. 330.

(n) 1. Ilnl. P. C. .346. (q) 2 Hawk. P. C. 342.

(o) Moor, 756. Fc-t. 288.

(7) But now by 39 Geo. III. c. S7, offences mitted on shore; and see the 43 Geo III. c
committed on the high seas are to be consider- 113, s. 6, 66 G«o. III. c. 27. ». 3.

cd and treat»»d in the same maLnncr as if com-

Vol. H. 87
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aider and abettors are not excluded ; through the tenderness of the law,

which hath determined that such statutes shall be taken literally (r).

IV. Lastly, we are to inquire what the consequences are to the party,

of allowing him this benefit of clergy. I speak not of the branding, fine,

whipping, imprisonment, or transportation ; which are rather concomitant

conditions, than consequences of receiving this indulgence. The conse-

quences are such as affect his present interest, and future credit and capa-

city : as having been once a felon, but now purged from that gnilt by the

privilege of clergy ; which operates as a kind of statute pardon.

x\nd, we may observe, 1. That by this conviction he forfeits all his

goods to the king ; which being once vested in the crown, shall not after-

wards be restored to the offender {s). 2. That, after conviction, and till he
receives the judgment of the law, by branding, or some of its substitutes,

or else is pardoned by the king, he is to all intents and purposes a felon,

and subject to all the disabihties and other incidents of a felon (0. 3.

That after burning, or its substitute,^ or pardon, he is discharged for ever

of that, and all other felonies before committed, within the benefit of clergy
;

but not of felonies from which such benefit is excluded : and this by sta-

tutes 8 Eliz. c. 4. and 18 Eliz. c. 7. 4. That by -burning, or its substi-

tute, or the pardon of it, he is restored to all capacities and credits, and the

possession of his lands, as if he had never been convicted {ti). 5. That what
is said with regard to the advantages of commoners and laymen, subse-

quent to the burning in the hand, is equally applicable to all peers and cler-

gymen, although never branded at all, or subjected to other punishment in

its stead. For they have the same privileges, without any burning, or any
substitute for it, which others are entitled to after it (ir) (8), (9).

(r) 1 Hal. p. C. 529. Fost. 356, 357. (w) 2 Ilak P. C. 389. 5 Rep. 110.
(s) 2 Hal. P. C. 388. (k;) 2 Hal. P. C. 389, 390.

(0 3P. Wms.4^7.

(8) The various statutes mentioned in the a pardon under the great seal ; by section 2,

course of this chapter, as relating to henefit that offenders convicted of clergyable felonies

of clergy, have been either expressly repealed,, enduring the punishment adjudged, such pu-
or rendered inoperative, by the passing of the nishment should have the effect of burning in

recent statute, 7 and 8 Geo, IV. c. 28
; § 6 of the hand ; by section 3, that clerks should be

which enacts, that benefit of clergy, with re- liable to punishment, as if not in orders ; and
spect to persons convicted of felony, sltall be by section 4, that the allowance of the benetit

abolished ; but that nothing therein contained of clergy to any person who should, after the

shall prevent the joinder in any indictment of • passing of that Act, be convicted of any felo-

any counts which might have been joined be- ny, should not render the person to whom such
fore the passing of the Act. benefit was allowed, dispunishable for any

Section 7 of the same statute enacts, that other felony, by him or her committed before

no person convicted of felony shall suffer the time of such allowance, any law, custom,
death, unless it be for some felony which was or usage, to the contrary, notwithstanding,

excluded from the benefit of clergy before, or (9) In New-York there are two state-pri-

on the first day of the (then) present session sons, and there is in each county a county
of parliament, or which has been or shall be gaol: in the last, persons convicted of the small-
made punishable with death by some statute er offences are confined. The principle adopt-
passed after that day. ed in all is that of " social silent labour :" the
The 6 Geo. IV. c. 25, entitled " An Act for prisoners labouring together, but never apeak-

defining the rights of capital convicts whore- ing fo any one without the permission of their

ceive pardon, and of convicts after having keepers. (2 R. S. 755. § II, &c.) In these
been punished for clergyable felonies ; for prisons are confined all persons guilty of any
placing clerks in orders on the same footing offences below murder, treason, or arson in the

with other persons as to felonies ; and for limit- first degree ; which alone are punishable with
ing the effect of the benefit of clergy ;" had death. (2 R. S. 656, § 1, &c.) The princi-

previously enacted, by section 1, that in case pie of absolute silence was not introduced till

of free pardons, the prisoner's discharge, and recently into any prison but that at Auburn
;

in case of conditional pardons, the perform- reasonable hopes are entertained that it will

ance of the condition, should have the effect of prove beneficial.



CHAPTER XXIX.

OF JUDGMENT AND ITS CONSEQUENCES.

We are now to consider the next stage of criminal prosecution, after

trial and conviction are past, in such crimes and misdemesnors as are
either too high or too low to be included within the benefit of clergy : which
is that of judfrmenf. For when, upon a capital charge, the jury have
brought in tlieir verdict guilty, in the presence of the prisoner ; he is either

immediately, or at a convenient time soon after, asked by the court, if he
has any thing to offer why judgment should not be awarded against him.
And in case the defendant be found guilty of a misdemesnor (the trial of
which may, and does usually, happen in his absence, after he has once ap-
peared), a capiat is awarded and issued, to bring him in to receive his judg-
ment ; and, if he absconds, he may be prosecuted even to outlawry (1). But
whenever he appears in person, upon either a capital or inferior conviction,

he may at this period, as welt as at his arraignment, offer any exceptions
to the indictment, in arrest or stay ofjudgment : as for want of sufficient cer-

tainty in setting forth either the person, the time, the place, or the offence.

And, if the objections be valid, the whole proceedings shall be set aside ;

but the party may be indicted again {a). And we may take notice, 1.

That none of the statutes o{ jeofails (6), for amendment of errors,

extend to indictments or proceedings in criminal cases ; *and [*376]
therefore a defective indictment is not aided by a verdict, as de-

fective pleadings in civil cases are. 2. That, in favour of life, great strict-

ness has at all times been observed, in every point of an indictment. Sir

Matthew Hale indeed complains, * that this strictness is grown to be a
blemish and inconvenience in the law, and the administration thereof: for

that more offenders escape by the over-easy ear given to exceptions in in-

dictments, than by their own innocence (c)." And yet no man was more
tender of life than this truly excellent judge (2).

A pardon also, as has been before said, may be pleaded in arrest ofjudg-

ment, and it has the same advantage when pleadecj here, as when pleaded

upon arraignment ; viz. the saving the attainder, and of course the corrup-

tion of blood ; which nothing can restore but parliament, when a pardon

is not pleaded till after sentence. And certainly, upon all accounts, when

(a) 4 Rod. 45. . (c) 2 Hal. P. C. 193.

(b) See Book HI. p. 407.

(1.) Outlawry is abolished in New-York, turning such process, or of any of the jurors

;

except on convictions for treason. (2 R. S. nor bi-cause any person has served upon the

745. § 20.) jury who has not been returned as a juror by

{2) Thf* !?iw upon thi^? snhjfef has been ma- the sheriff or other officer ; and that-where the

t

" IV". c. 64. oftonce cliarged lias been created by any sta-

Mote (12), tute, or subjected to a prtater de«;'ree of pu-

I'h enacts, nishment, or txcluded from the benefit of

thai no judgimnt utit-r veidicl upon .any in- clergy by any statute, the indictment or in-

dictment or information of any feUmy or mis- formation shall, after verdict, be h<;!d sufficient

demeanor, shall be stayed, or reversed, for to warrant the punishment prescribed ''X^®
want of a similiter ; nor by reason that the jury statute, if it describe the offence in tho words

process has been awarded to a wrons officer of the statute. As to amt-ndments of indict-

upon an insufficient sujigestion ; nor for any ments, &c. vide ante, 306, note 12. Set id,

misnomer or misdescription of the officer re- note 11, law of New-York,
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a man hath obtained a pardon, he is in the right to plead it as soon as

possible.

Praying the benefit of clergy may also be ranked among the motions in

arrest of judgment : of which we spoke largely in the preceding chapter.

If all these resources fail, the court must pronounce that judgment which

the law hath annexed to the crime, and which hath been constantly men-

tioned, together with the crime itself, in some or other of the former chap-

ters. Of these some are capital, which extend to the life of the offender,

and consist generally in being hanged by the neck till dead ; though in

very atrocious crimes other circumstances of terror, pain, or dis-

[*377] grace, are superadded ; as, in treasons* of all kinds, being drawn

or dragged to the place of execution ; in high treason affecting

the king's person or government, embowelling alive, beheading, and quar-

tering (3) ; and in murder, a public dissection. And, in case of any trea-

son committed by a female, the judgment is to be burned alive (3). But

the humanity of the English nation has authorised, by a tacit consent, an

almost general mitigation of such parts of these judgments, as savours of

torture or cruelty : a sledge or hurdle being usually allowed to such trai-

tors as are condemned to be drawn ; and there being very few instances

(and those accidental or by negligence) of any person's being embowelled

or burned, till previously deprived of sensation by strangling. Some pu-

nishments consist in exile or banishment, by abjuration of the realm, or

transportation : others in loss of liberty, by perpetual or temporary impri-

sonment. Some extend to confiscation, by forfeiture of lands, or move-
ables, or both, or of the profits of lands for life : others induce a disability,

of holding offices or employments, being heirs, executors, and the like.

Some, though rarely, occasion a mutilation or dismembering, by cutting

off the hand or ears ; others fix a lasting stigma on the offender, by slit-

ting the nostrils, or branding in the hand or cheek. Some are merely pe-

cuniary, by stated or discretionary fines : and lastly, there are others that

consist principally in their ignominy, though most of them are mixed with

some degree of corporal pain ; and these are inflicted chiefly for such

crimes, as either arise from indigence, or render even opulence disgraceful.

Such as whipping, hard labour in the house of correction or otherwise, the

pillory, the stocks, and the ducking-stool.

Disgusting as this catalogue may seem, it will afford pleasure to an
English reader, and do honour to the English law, to compare it with that

shocking apparatus of death and torment, to be met with in the criminal

codes of almost every other nation in Europe. And it is moreover one of

the glories of our English law, that the species, though not always the

quantity or degree, of punishment is ascertained for every ofience
;

[*378] and that it is not left in the breast of any *judge, nor even of a
jury, to alter that judgment, which the law has beforehand or-

dained, for every subject alike, without respect of persons. For, if judg-
ments were to be the private opinions of the judge, men would then be
slaves to their magistrates ; and would live in society, without knowing
exactly the conditions and obligations which it lays them under. And
besides, as this prevents oppression on the one hand, so on the other it

stifles all hopes of impunity or mitigation; with which an offender might
flatter himself, if his punishment depended on the humour or discretion of

(3) Seeante, p. 93, & p. 204, these punish' of inflicting the punishment of death is by
in«nts altered. In New-York, the only mode hanging. (2 R. S. 659, §25.)
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ihr coTirt. Wherrns, whore an established penalty is annexed to crimes,

th^ criminal may rrad their certain consequence in that law ; which ought

to be the unvaried rule, as it in the indexible judf»c, of his actions.

The discretionary tines and discretionary lenj;th of imprisonment, which

our courts are enabled to impose, may eeem an exemption to this rule.

IJut the jrcneral nature of the punishment, viz. by fine or imprisonment, is,

in these cases, fixed and determinate : thoufrh the duration and quantity

of each must frequently vary, from the aggravations or otherwise of the

offence, the quality and condition of the parties, and from ionumerable

other circumstancee. The qnanlum^ in pariicular, of pecuniary fines, nei-

ther can, nor ought to be ascertained by an invariable law. The value of

money itself changes from a thousand causes ; and, at all events, what is

ruin to one man's fortune, may be matter of indillcrence to another's. Thus
the law of the twelve tables at Rome fmed every person, that struck an-

other, five-and-twenty denai-ii : this, in the more opulent days of the em-
pire, grew to be a punishment of so little consideration, that Aulus Gellius

tells a story of one Lucius Neratius, who made it his diversion to give a

blow to whomsoever he pleased, and then tender them the legal forfeiture.

Our statute law has not therefore often ascertained the quantity of fines,

nor the common law ever ; it directing such an ofTence to be punished by
fine in general, without specifying the certain sum ; which is fully

sufficient, when we consider, that *however unlimited the power [*3793
of the court may seem, it is far from being wholly arbitrary ; but

its discretion is regulated by law. For the bill of rights [d) has particu-

larly declared, that excessive fines ought not to be imposed, nor cruel and
unusual punishments inflicted (which had a retrospect to some unprecedent-

ed proceedings in the court of king's bench, in the reign of king James
the Second) : and the same statute farther declares, that all grants and
promises of fines and forfeitures of^ particular persons before conviction,

are illegal and void. Now the bill of rights was only declaratory of the

old constitutional law : and accordingly we find it expressly holden, long

before (e), that all such previous grants are void ; since thereby many times

undue means, and more violent prosecution, would be used ibr private

lucre, than the quiet and just proceeding of law would permit.

The reasonableness of fines in criminal cases has also been usually re-

gulated by the determination of ma<rna carta^ c. 14. concerning amerce-
ments for misbehaviour by the suitors in matters of civil right. " Libei'

homo non amercietur pro parvo delicto, nisi secundum modum ipsius delicti;

et pro mafn^no delicto, secundum ma^niiudinem delicti ; salvo contcnemenio sua ;

et mercator eodem modo, salva mercandisa sua ; et villanus eodem modo amei'-

cietw\ salvo u;aina{r%o stto.^* A rule that obtained even in Henry the Se-
cond's time (/), and means only, that no man shall have a larger amerce-
ment imposed upon him, than his circumstances or personal estate will

bear ; saving to the landholder his contenement (4), or land ; to the trader

his merchandize ; and to the countryman his wainage, or team and instru-

ments of husbandry. In order to ascertain which, the great charter also di-

(d) Stat 1 VV. &, M. su 2, c. 2. (/ ) Glanv. /. 9, c. 8, ic 11.
(e>a4nrt-48. .

(4) Lorfl Cokft says, that " contentment slg- conntenanr* of the villain, and it was great
nifipth his roiiiit«nanrc, as the armour of a r«-as«ln to save his wainage, for otherwise the
soldier is his countenance, the bofjk? of a scho- miserable creature was to carry the burden on
lar his countenance, and the like." 2 Inst, his back." Ibid.
28. He also adds, that " the wainc^um is the
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rects, that the amei^cement, which is always inflicted in general terms {^^ sit

in misericordia"), shall be set, po7ialur, or reduced to a certainty, by the
oath of good and lawful men of the neighbourhood. Which method of liqui-

dating the amercement to a precise sum, was usually performed in the
superior courts by the assessment or affeerment of the coroner, a sworn
officer chosen by the neighbourhood, under the equity of the statute Westm.
1. c. 18 ; and then the judges estreated them into the exchequer (g-).

But in the court-leet and court-baron it is still performed by
[*380] *affeerors, or suitors sworn to affeere, that is, tax and moderate the

general amercement according to the particular circumstances
of the ofience and the offender {h). Amercements imposed by the supe-
rior courts on their own officers and ministers were affeered by the judges
themselves ; but when a peculiar muJct was inflicted by them on a stran-

ger (not being party to any suit), it was then denominated ^fine (i) ; and
the ancient practice was, when any such fine was imposed, to inquire by a
jury " quantum hide regi dare valeat per annum, salva sustentatione sua, et

uxorisy et liberorum suorum {j).''^ And since the disuse of such inquest,

it is never usual to assess a larger fine than a man is able to pay, without
touching the implements of his livelihood ; but to inflict corporal punish-
ment, or a limited imprisonment, instead of such fine as might amount to

imprisonment for life. And this is the reason why fines in the king's court
are frequently denominated ransoms, because the penalty must otherwise
fiiU upon a man's person, unless it be redeemed or ransomed by a pecu-
niary fine (k) ; according to an ancient maxim, qui non habet in crumena
luat in corpore. Yet, where any statute speaks both of fine and ransom,
it is holden that the ransom shall be treble to the fine at least (/).

When sentence of death, the most terrible and highest judgment in the

laws of England, is pronounced, the immediate inseparable consequence
from the common law is attainder. For when it is now clear beyond all

dispute, that the criminal is no longer fit to live upon the earth, but is to be
exterminated as a monster and a bane to human society, the law sets a
note of infamy upon him, puts him out of its protection, and takes no far-

ther care of him than barely to see him executed (5). He is then called

attaint, aitinctus, stained or blackened. He is no longer of any credit or

reputation ; he cannot be a witness in any court : neither is he capable of

performing the functions of another man : for, by an anticipation of his

punishment, he is already dead in law (m). This is after judgment ; for

there is great difference between a man convicted and attainted : though

they are frequently through inaccuracy confounded together.

[*381] After conviction *only a man is hable to none of these disabilities ;

for there is still in contemplation of law a possibility of his inno-

cence. Something may be offered in arrest of judgment : the indictment

may be erroneous, which will render his guilt uncertain, and thereupon the

present conviction may be quashed : he may obtain a pardon, or be allow-

ed the benefit of clergy : both which suppose some latent sparks of me-
rit, which plead in extenuation of his fault. But. when judgment is

ig) F. N. B. 76. ij) Gilb. Exch. c. 5.

(A) The afteeror's oath is conceived in the very {k) Mirr. c. 5, § 3.' Lamb. JE/reworcA. 575,

terms of magna charta. Fitzh. Survey, ch. 11. \l) Dyer, 232.

(i) 8 Rep. 40. (tu) 3 Inst. 213.

(5) This must be taken with some qualifi- kill him without warrant would be murder,
cation ; for the person of an attainted felon is Fost. 73.

still under the protection of the law, and to See note 6. p. 395. post.
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pronounced, both law and fact conspire to prove him coniphlely

:in i\ ; and there is not the remotest jxKS.sibihty left of nny thinj^ to bo

said in his tiivour. Upon judgment therefore of <leath, m 'are, the

attainiler of a criminal commences : or upon such circ ii; ; nn arc

equivalent to jud*;ment of death ; as jud«;ment of outlawry on a capital

crime, pronounced for absconding or fleeing from justice, which tacitly

confesses the guilt. And therefore either upon judgment of outlawry, or

of death, for treason or felony, a man shall be said to be attainted.

The consequences of attainder are forfeiture and corruption of blood.

1. Forfeiture is twofold ; of real and personal estates. First, as to real es-

tates : by attainder in high treason (u) a man forfeits to the king all his land.-*

and tenements of inheritance, whether fee-simple orfee-tail, and all his rights

of entry on lands or tenements which he had at the time of the offence

committed, or at any time afterwards, to be for ever vested in the crown
;

and also the profits of all lands and tenements, which he had in his own
right for life or years, so long as such interest shall subsist. This forfeit-

ure relates backwards to the time of the treason committed : so as to avoid

all intermediate sales and incumbrances (o), but not those before the fact

:

and therefore a wife's jointure is not forfeitable for the treason of her hus-

band ; because settled upon her previous to the treason committed.

But her dower * is forfeited by the express provision of statute 6 & G [382*]
Edw. VI. c. 11. And yet the husband shall be tenant by the

courtesy of the wife's lands, if the wife be attainted of treason (p) : for that

is not prohibited by the statute. But, though after attainder the forfeiture

relates back to the time of the treason committed* yet it does not take ef-

fect unless an attainder be had, of which it is one of the fruits ; and there-

fore if a traitor dies before judgment pronounced, or is killed in open rcbel-

lion, or is hanged by martial law, it works no forfeiture of his lands : for he

never was attainted of treason (q). But if the chief justice of the king's

bench (the supreme coroner of all England) in person, upon the view of

the body of one killed in open rebellon, records it and returns the record

into his own court, both lands and goods shall be forfeited (r).

The natural justice of forfeiture or confiscation of propejty, for treason («),

is founded on this consideration : that he who hath thus violated the fun-

damental principles of government, and broken his part of the original

contract between king and people, hath abandoned his connexions with so-

ciety ; and hath no longer any right to those advantages, which before be-

longed to him purely as a member of the community ; among which social

advantages, the right of transferring or transmitting property to others is

one of the chief. Such forfeitures moreover, whereby his posterity must
sufTer as well as himself, will help to restrain a man, not only by the sense

of his duty, and dread of personal punishment, but also by his passions

and natural alTections ; and will interest every dependant and relation he

has, to keep him from offending : according to that beautiful sentiment of

Cicero (<), " nee vero mefuipt quam sit acerbum, parcntum scelera fdiomvi
poenis lui : sed hoc praeclare legibns compnratum est^ vt caritas liberorvm

amiciores parentes reipublicac redderet.'^ And therefore Aulus Cascellius, a
Roman lawyer in the time of the triumvirate, used to boast that he
had two reasons for *despising the power of the tyrants ; his old [*383]

(«) Co. Litt. 3«>2. 3 Iiirf. 319. I'fial. P, C. 340. (7) Co, Litt. 13.

2 Hawk. P. C. 4 18.
-

(r) 4 Ren. 57.
{o) 3 Inrt. 21 1

.

(.») Sep Book i. pn«. 259.

if) 1 Hal. P. C. 359. (/) ad Drutum, tp. 12.
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age and his want of children: for children are pledges to the prince

of the father's obedience (/). Yet many nations have thought, that this

posthumous punishment savours of hardship to the innocent ; especially

for crimes that do not strike at the very root and foundation of society, as

treason against the government expressly does. And therefore, though
confiscations were very frequent in the times of the earlier emperors, yet

Arcadius and Honorius in every other instance but that of treason thought it

more just, " ibi essepoenam, uhi noxa est ;" and ordered that " peccata suos te^

neant aiiciores^nec uUerius progrediatiirnulus, qiiam reperiatur delictum (y)
;"

and Justinian also made a law to restrain the punishment of relations (w),

which directs the forfeiture to go, except in the case of crimen majestatis,

to the next ( f kin to the delinquent. On the other hand the Macedonian laws

extended even the capital punishment of treason, not only to the children,

but to all the relations of the delinquent (iv): and of course their estates

must be also forfeited, as no man was left to inherit them. And in Germa-
ny, by the famous golden bulle (x) (copied almost 'uer6tt<m from Justinian's

code) (</), the lives of the sons of such as conspire to kill an elector are

spared, as it is expressed, by the emperor's particidar bounty. But they are

deprived of all their effects and rights of succession, and are rendered inca-

pable of any honour, ecclesiastical or civil :
" to the end that, being always

poor and necessitous, they may for ever be accompanied by the infamy of

their father ; may languish in continual indigence ; and may find (says

this merciless edict) their punishment in living, and their relief in dying."

With us in England, forfeiture of lands and tenements to the crown for

treason is by no means derived from the feodal policy (as has been already

observed) (z), but was antecedent to the establishment of that sys-

£*3S4] tem in this island ; *being transmitted from our Saxon ances-

tors (a), and forming a part of the ancient Scandinavian constitu-

tion (6). But in certain treasons relating to the coin (which, as we for-

merly observed, seem rather a species of the crimen falsi, than the crimen

laesae majestatis)^ it is provided by some of the modern statutes (c) which

constitute the offence, that it shall work no forfeiture of lands, save only

for the life of the offender ; and by all, that it shall not deprive the wife of

her dower {d). And, in order to abohsh such hereditary punishment en-

tirely, it was enacted by statute 7 Ann. c. 21. that, after the decease of the

late pretender, no attainder for treason should extend to the disinheriting of

any heir, nor to the prejudice of any person other than the traitor himself.

By which, the law of forfeitures for high treason would by this time have

been at an end, had not a subsequent statute intervened to give them a

longer duration. The history of this matter is somewhat singular, and

worthy observation. At the time of the union, the crime of treason in

Scotland was, by the Scots law, in many respects diflerent from that of

treason in England ; and particularly in its consequence of forfeitures of

entailed estates, which was more peculiarly English
;
yet it seemed neces-

sary, that a crime so nearly affecting government should, both in its es-

sence and consequences, be put on the same footing in both parts of the

united kingdoms. In new-modelling these laws, the Scotch nation and

the English house of commons struggled hard, partly to mauitain, and

{t) Gravin, 1, ^ 68. {%) See Book II. pag. 251.

(v) Corf. 9. 47.22. {a) LL.Jlclfr.c.A. Canut.c.M.
(u) JSTov. 134, c. 13. (/») Stiernh. dejure Goth. I. 2, c. 6, & I. 3, c. 3.

(w) au. Curt./. 6. (c) Stat. 5 Eliz. c. 11. 18 Eliz. c. 1.

(x)cap.24. ^ id) Ibid. 8 & 9 W. III. c. 26. 15&16Geo. II.

(y) 1. 9, «. 8, L 5. c. 38.



PUBLIC WRONGS. 807

partly to acquire, a total immtinity from forfeiture and corruption of blood ;

which the house of lords as firmly resisted. At length a compromise was
agreed to, which is established by this statute, viz. that the same crimes,
aiul no other, should be treason in Scotland that are so in Kngland ; and
that the English forfeitures and corruption ot blood should take place in

Scotland till the death of the then pretender ; and then cease throughout the

whole of Great Brittain (e) : the lords artfidly |)r()posing this

temporary clause, in *hopes (it is said) (/) that the prudence of [*386]
succeeding parliaments would make it perpetual (g-). This has
partly been done by the statute 17 Geo. 11. c. 39. (made in the year pre-

ceding the late rebellion) the operation of these indemnifying clauses be-

ing thereby still farther suspended till the death of the sons of the preten-

der (h) (6).

In petit treason and felony, the offender also forfeits all his chattel inte-

rests absolutely, and the profits of all estates of freehold during life ; and
after his death, all his lands and tenements in fee simple (but not those in

tail) to the crown, for a very short period of time : for the king shall have
them for a year and a day, and may commit therein what waste he pleases

;

which is called the king's year, day, and waste (t). Formerly the king
had only liberty of committing waste on the lands of felons, by pulling

down their houses, extirpating their gardens, ploughing their meadows, and
cutting down their woods. And a punishment of^ a similar spirit appears

to have obtained in the oriental countries, from the decrees of Nebuchad-
nezzar and Cyrus in the books of Daniel (k) and Ezra (/) ; which, besides

the pain of death inflicted on the delinquents there specified, ordain, *' that

their houses shall be made a dunghill." But this tending greatly to the

prejudice of the public, it was agreed, in the reign of Henry the First, in

this kingdom, that the king should have the profits of the land for one year

and a day, in lieu of the destruction he was otherwise at liberty to com-
mit (m) : and therefore magna carta (n) provides, that the king shall only

hold such lands for a year and a day, and then restore them to the lord of the

fee ; without any mention made of waste. But the statute 17 Edw. II. de

praerogativa regis seems to suppose, that the king shall have his

year, day, and waste ; and not the *year and day instead of waste. [*386]
"Which sir Edward Coke (and the author of the Mirror, before him)

very justly look upon as an encroachment, though a very ancient one, of

the royal prerogative (o). This year, day, and waste, are now usually

compounded for ; but otherwise they regularly belong to the crown ; and,

after their expiration, the land would have naturally descended to the heir

(e) BurnPt'sHiat. .^. D. 1709. Book I. pag. 244.)

(/) C(ni.«i(l<raJions on the law of forfeiture, 6. (i) 2 Inst 37.

0?-) S.-.- F<)*<t.2.T0. (*) ch. ii{. v. 29.

(A) Tlu'jiistirc and pxpodiency of this provision (/) ch. vi. v. 11.

were defended at the time with much learning and (m) Mirr. c. 4, ^ IG. Flet. 1. 1, c. 28.
Flrenpthnf argument in the cnn.tidcratinn.i onthe (n) 9 Hen. III. c. 02.

law of forfeiture, 6nlpuhti»hcd A. D. 1744. (See \o) Mirr. c. 5, $2. 2 Inst. 37.

(6) By the 39 Geo. III. c. 93. the clause in high treason, petit treason, murder, or abetting,

the 7 Ann. c. 21. and that in the 17 Geo. II. c. &c. the same, shall extend to the disinheriting

39. limitmg the periods when forfeiture for any heir, nor to the prejudice of the right or ti-

treason should be abolished, are repealed. So tie of any person, except the offender during

that the law of forfeiture in cases of high trea- his life only, and every person to whom the right

son, is now the same as it was by the common or interest of any lands or tenements should or

law, or as it stood prior to the seventh year of might after the death of such offender har*
the reign of queen Anne. Also by M Geo. appertained, if no guch attliinder had b««B
III.c. 145. no attainder for felony, except in may enter thereon.

Vol. II. 88
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(as in gavelkind tenure it still does), did not its feodal quality intercept such

descent, and give it by way of escheat to the lord. These forfeitures for

felony do also arise only upon attainder ; and therefore a felo de se forfeits

no land of inheritance or freehold, for he never is attainted as a felon (p).

They likewise relate back to the time of the offence committed, as well as

forfeitures for treason ; so as to avoid all intermediate charges and convey-

ances. This may be hard upon such as have unwarily engaged with the

offender : but the cruelty and reproach must lie on the part, not of the law,

but of the criminal ; who has thus knowingly and dishonestly involved

others in his own calamities.

These are all the forfeitures of real estates created by the common law,

as consequential upon attainders by judgment of death or outlawry. I here

omit the particular forfeitures created by the statutes of praemunire and
others : because I look upon them rather as a part of the judgment and
penalty, inflicted by the respective statutes, than as consequences of such

judgment ; as in treason and felony they are. But I shall just mention,

as a part of the forfeiture of real estates, the forfeiture of the profits of

lands during life : which extends to two other instances, besides those

already spoken of; misprision of treason (9), and striking in Westminster-

hall, or drawing a weapon upon a judge there sitting in the king's courts

of justice (r).

The forfeiture of goods and chattels accrues in every one of the

[*387] higher kinds of offence : in high treason or misprision *thereof,

petit treason, felonies of all sorts, whether clergyable or not, self-

murder or felony de se, petit larceny, standing mute, and the above-men-

tioned offences of striking, &c. in Westminster-hall. For flight also, on
an accusation of treason, felony, or even petit larceny, whether the party

be found guilty or acquitted, if the jury find the flight, the party shallfor-

feit his goods and chattels : for the very flight is an offence, carrying with

it a strong presumption of guilt, and is at least an endeavour to elude and
stifle the course of justice prescribed by the law. But the jury very seldom

find the flight (s) : forfeiture being looked upon, since the vast increase of

personal property of late years, as too large a penalty for an offence, to

which a man is prompted by the natural love of liberty (7).

There is a remarkable difference or two between the forfeiture of lands,

and of goods and chattels. 1. Lands are forfeited upon attainder, and not

before : goods and chattels are forfeited by conviction. Because in many
of the cases where goods are forfeited, there never is any attainder ; which
happens only where judgment of death or outlawry is given : therefore in

those cases the forfeiture must be upon conviction or not at all ; and, being

necessarily upon conviction in those, it is so ordered in all other cases, for

the law loves uniformity. 2. In outlawries for treason or felony, lands are

forfeited only by the judgment : but the goods and chattels are forfeited

by a man's being first put in the exigent, without staying till he is quinto

exactvs, or finally outlawed ; for the secreting himself so long from justice,

is construed a flight in law (t). The forfeiture of lands has relation to the

(p) 3 Inst. 55. (s) Staundf. P. C. 183. b.

(q) Ibid. 218. (t) 3 Inst. 232.
(r) Ibid. 141.

(7) By 7 and 8 G. I V. c. 28, s. 5, it is enact- concerning his lands, tenements, or goods, nor
ed, " that where any person shall be indicted whether he fled for such treason or felony.'*

for treason or felony, the jury impwincllefJ to The practice had been wholly discontinusd Saf

try such person shall not be charged to inquire some years.
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tiiuo of tho tact cominittoil, so as to avoid all flubsoqurnt sales and incum-
brances ; but the tbrfeiture of goods and chattels has no relation back-
wards ; so that those only which a man has at the time of conviction shall

be forfeited. Therefore a traitor or felon may bond fidt sell any of his

chattels, real or personal, for the sustenance of himself and family be-
tween the fact and conviction (m) ; for personal property is of
*so fluctuating a nature, that it passes through many hands in a [*388]
short time ; and no buyer could be safe, if he were liable to return

the goods which he hud fairly bought, provided any of the prior vendors
had committed a treason or felony. Yet if they be collusively and not
bond fide parted with, merely to defraud the crown, the law (and particu-

larly the statute 13 Eliz. c. 5.) will reach them ; for they are all the while

truly and substantially the goods of the offender : and as he, if acquitted,

might recover them himself, as not parted with for a good consideration ;

so in case he happens to be convicted^ the law will recover them for the

king.

II. Another immediate consequence of attainder is the corruption of blood,

both upwards and downwards ; so that an attainted person can neither in-

herit lands or other hereditaments from his ancestors, nor retain those he
is already in possession of, nor transmit them by descent to any heir ; but

the same shall escheat to the lord of the fee, subject to the king's superior

right of forfeiture : and the person attainted shall also obstruct all descents

to his posterity, wherever they are obliged to derive a title through him to

a remoter ancestor (v).

This is one of those notions which our laws have adopted from the feo-

dal constitutions, at the time of the Norman conquest ; as appears from
its being unknown in those tenures which are indisputably Ssixon, or

gavelkind : wherein, though by treason, according to the ancient Saxon
laws, the land is forfeited to the king, yet no corruption of blood, no im-

pediment of descents, ensues ; and, on judgment of mere felony, no escheat

accrues to the lord. And therefore as every other oppressive mark of feodal

tenure is now happily worn away in these kingdoms, it is to be hoped, that

this corruption of blood, with all its connected consequences, not only of

present escheat, but of future incapacities of inheritance even to the twen-

tieth generation, may in process of time be abolished by act of parliament

:

as it stands upon a very different footing from the forfeiture of

lands for high ^treason, affecting the king's person or government. [*389]
And indeed the legislature has, from time to time, appeared very

inclinable to give way to so equitable a provision : by enacting, that, in

certain treasons respecting the papal supremacy (ic) and the public coin (x),

and in many of the new-made felonies, created since the reign of Henry
the Eighth by act of parliament, corruption of blood shall be saved. But
as in some of the acts for creating felonies (and those not of the most atro-

cious kind) this saving was neglected, or forgotten, to be made, it seems to

be highly reasonable and expedient to antiquate the whole of this doctrine

by one undistinguishing law : especially as by the afore-mentioned statute

of 7 Ann. c. 21. (the operation of which is postponed by statute 17 Geo.
II. c. 39.) after the death of the sons of the late pretender, no attainder for

treason will extend to the disinheriting any heir, nor the prejudice of any

iu) 2 Hawk. P. C. 454. (i) Stat 5 Eliz. c. 11. 18 Ellz. c. 1. 6k,9W.
(*) See Book II. pag. 351. HI. c. 86. 15 & 16 Geo. II. c. -Hi.

i») BUt.5£Uz.c 1.
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person, other than the offender himself ; which virtually abolishes all cor-

ruption of blood for treason, though (unless the legislature should interpose)

it will still continue for many sorts of felony (8).

CHAPTER XXX.

OF REVERSAL OF JUDGMENT.

We are next to consider how judgments, with their several connected

consequences, of attainder, forfeiture, and corruption of blood may be set

aside. There are two ways of doing this ; either by falsifying or revers-

ing the judgment, or else by reprieve or pardon.

A judgment may be falsified, reversed, or avoided, in the first place,

without a writ of error, for matters foreign to or dehors the record, that is,

not apparent upon the face of it ; so that they cannot be assigned for error

in the superior court, which can only judge from what appears in the re-

cord itself : and therefore if the whole record be not certified, or not truly

certified, by the inferior court, the party injured thereby (in both civil and
criminal cases) may allege a diminution of the record, and cause it to be
rectified. Thus, if any judgment whatever be given by persons who had
no good commission to proceed against the person condemned, it is void ;

and may be falsified by shewing the special matter without writ of error.

As, where a commission issues to A. and B., and twelve others, or any of

them, of which A. or B. shall be one, to take and try indictments ; and
any of the other twelve proceed without the mterposition or pre-

£*391] sence *of either A. or B. : in this case all proceedings, trials, con-

victions, and judgments, are void for want of a proper authority

in the commissioners, and may be falsified upon bare inspection without the

trouble of a writ of error (a) ; it being a high misdemesnor in the judges
so proceeding, and little (if any thing) short of murder in them all, in case

the person so attainted be executed and suffer death. So likewise if a
man purchases land of another ; and afterwards the vendor is, either by
outlawry or his own confession, convicted and attainted of treason or felo-

ny previous to the sale or alienation ; whereby such land becomes liable to

forfeiture or escheat : now upon any trial, the purchaser is at liberty, with-

out brmging any writ of error, to falsify not only the time of the felony or

treason supposed, but the very point of the felony or treason itself; and is

not concluded by the confession or the outlawry of the vendor ; though
the vendor himself is concluded, and not suffered now to deny the fact,

which he has by confession or flight acknowledged. But if such attain-

der of the vendor was by verdict, on the oath of his peers, the alienee

cannot be received to falsify oi contradict the fact of the crime committed
;

though he is at liberty to prove a mistake in /ime, or that the offence was
committed after the alienation, and not before (6).

(a) 2 Hawk, P. C. 459. (J) 3 Inst. 231. 1 Hal. P. C. 361.

(8) In New-York, no forfeiture is caused by lawry his goods are all forfeited absolutely,
any offence except upon an outlawry for trea- and his lands during his life^ (Id. 656, § 3.)
son, (2 R. S. 701 § 22 :) and on such out-
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Secondly, a judgment may be reversed by writ oferi'or (1) : which hcs

from all interior criminal jurisdictions to the court of kind's bench, and from

the king's bench to the house of peers ; and may be brought for notorious

niistiikes in the judgment or other parts of the record : as where a man is

found guilty of perjury and receives the judgment of felony, or for other

less palpable errors ; such as any irregularity, omission, or want of form

in the process of outlawry, or proclamations ; the want of a proper addition

to the defendant's name, according to the statute of additions ; for not pro-

perly naming the sheriff or other officer of the court, or not duly describing

where his county court was held ; for laying an offence commit-

ted in the time of the late king, to be done *against the peace of [*392]
the present ; and for other similar causes, which (though allowed

out of tenderness to life and liberty) are not much to the credit or advance-

ment of the national justice (2). These writs of error, to reverse judg-

ments in cases of misdemesnors, are not to be allowed of course, but on
sufficient probable cause shewn to the attorney-general ; and then they

are understood to be grantable ofcommon right, and ex debitojustitiae. But
writs of error to reverse attainders in capital cases are only allowed far gra-
tia ; and not without express warrant under the king's sign manual, or at

least by the consent of the attorney-general (c). These therefore can
rarely be brought by the party himself, especially where he is attainted

for an ofTence against the state : but they may be brought by his heir, or

executor, after his death, in more favourable times ; which may be some
consolation to his family. But the easier, and more effectual way, is,

Lastly, to reverse the attainder by act of parliament. This may be and
hath been frequently done, upon motives of compassion, or perhaps from
the zeal of the times, after a sudden revolution in the government, without

examining too closely into the truth or validity of the errors assigned.

And sometimes, though the crime be universally acknowledged and con-

fessed, yet the merits of the criminal's family shall after his death obtain a
restitution in blood, honours, and estate, or some, or one of them, by act of
parliament; which (so far as it extends) has all the effect of reversing the

attainder without casting any reflections upon the justice of the preceding
sentence (3).

The effect of falsifying, or reversing, an outlawry, is that the party shall

be in the same plight as if he had appeared upon the capias ; and, if it be
before plea pleaded, he shall be put to plead to the indictment ; if, afler

conviction, he shall receive the sentence of the law ; for all the other pro-

ceedings, except only the process of outlawry for his non-appear-
ance, *remain good and effectual as before. But when judgment [*393]
pronounced upon conviction, is falsified or reversed, all former pro-

ceedings are absolutely set aside, and the party stands as if he had never
been at all accused ; restored in his credit, his capacity, his blood, and his

estates : with regard to which last, though they may be granted away by
the crown, yet the owner may enter upon the grantee, with as little cere-
mony as he might enter upon a disseisor (rf). But he still remains liable

(c) 1 Vera. 170. 175. (d) 2 Hawk. P. C. 4f>2.

(1) Seethe history and nature of writs of (2) Sec ante 306, 376, these informalities
error in criminal cases stated by lord Mans- now cured. As to writs of error in New-
field with great ability and clearness, in 4 York, sec 2 R. S. 739. &c.
Burr. 2530, 1, 2 ; as to the mode and practice (3) This was done with respect to the for-
of obtaining the writ, see 1 Chit. C. L. 2 ed. fcited estates in Scotland, by sUtute 24 Geo.
749 to 761. III. c. 67.
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to another prosecution for the same offence ; for the first being erroneous,

he never was in jeopardy thereby.

CHAPTER XXXI.

OF REPRIEVE AND PARDON.

The only other remaining ways of avoiding the execution of the judg-
ment are by a reprieve or a pardon ; whereof the former is temporary only,

the latter permanent.

I. A reprieve (1), from reprendre, to take back, is the withdrawing of a

sentence for an interval of time : whereby the execution is suspended.

This may be, first, ex arhitrio judicis (2); either before or after judgment;
as, where the judgment is not satisfied with the verdict, or the evidence is

suspicious, or the indictment is insufficient, or he is doubtful whether the

offence be within clergy; or sometimes if it be a small felony, or any fa-

vourable circumstances appear in the criminal's character, in order to give

room to apply to the crown for either an absolute or conditional pardon.

These arbitrary reprieves may be granted or taken off by the justices of

gaol deHvery, although their session be finished, and their commission ex-

pired : but this rather by common usage, than of strict right {a).

Reprieves may also be ex necessitate legis : as, where a woman is capi-

tally convicted, and pleads her pregnancy ; though this is no cause to stay

the judgment, yet it is to respite the execution till she be delivered.

[*395] This is a mercy ^dictated by the law of nature, in favorem prolis

;

and therefore no part of the bloody proceedings, in the reign of

queen Mary, hath been more justly detested than the cruelty, that was
exercised in the island of Guernsey, of burning a woman big with child :

and when, through the violence of the flames, the infant sprang forth at the

stake, and was preserved by the by-standers, after some deliberation of the

priests who assisted at the sacrifice, they cast it again into the fire as

a young heretic (6). A barbarity which they never learned from the laws

of ancient Rome ; which direct (c), with the same humanity as our own,
" quod praegnantis midieris damnatae poena differaiur, quoad pariat ;"

which doctrine has also prevailed in England as early as the first memorials

of our law will reach (d). In case this plea be made in stay of execution,

the judge must direct a jury of twelve matrons or discreet women to inquire

the fact : and ifthey bring in their verdict quick with child (for barely, -with

(0) 2 Hal. p. C. 412. (c) i^. 48. 19, 3.

ib) Fox, Acts and Mon. {d) Flet. 1. 1, c. 38.

(1) As to reprieves in general, seel Hale, can grant a reprieve, (not even the judges);

368 to 370, 2 Hale 412 to 412. Hawk. b. 2. c. but the sheriff, with the concurrence of the cir-

61. s. 8,9, 10. Williams, J. Execution and cuit judge, or, in his absence, with the concur-

Reprieve. 1 Chit. C. L. 757 to 762. rence of any judge of the court which tried the

In addition to the reprieves mentioned by the convict, may summon a jury to try whether a
learned cornmentator is that ex mandatio regis, convict sentenced to the punishment of death is

or from the mere pleasure of the crown, ex- insane ; or, in case of a woman, whether or

pressed in any way to the court by whom the not she be quick with child : and if the jury find

execution is to be awarded. 2 Hale, 412. in the affirmative, execution ofsentence will be

1 Hale, 368. Hawk. b. 2. c. 51. s. 8. suspended. ( 2 R. S. 658, § 15, &c.)

(2) IiB New-^York none but the governor
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child^ unless it be alive in the womb, is not Rufficient) execution shall be

staid generally till the next session ; and so from session to session, till

either she is delivered, or proves by the course of nature not to have been

with child at all. But if she once hath had the benefit of this reprieve,

and been delivered, and afterwards becomes pregnant again, she shall not

be entitled to the benefit of a farther rej^'pite for that cause (c). For she

may now be executed before the child is quick in the womb ; and shall

not, by her own incontinence, evade the sentence ofjustice (3).

Another cause of regular reprieve is, if the offender becomes non compos^

between the judgment and the award of execution (/) : for regularly, as

was formerly [s;;) observed, though a man be compos when he commits
a capital crime, yet if he becomes non csmpos after, he shall not be indict-

ed ; if after indictment, he shall not be convicted ; if after convic-

tion, he shall not receive judgment ; if after judgment, he *shall [*396]
not be ordered forexecution : for, ^^furiosiis solofurore punilur^^^ and

the law knows not but he might have offered some reason, if in his senses,

to have stayed these respective proceedings. It is therefore an invariable

rule, when any time intervenes between the attainder and the award of

execution, to demand of the prisoner what he hath to allege, why execu-

tion should not be awarded against him : and if he appears to be insane,

the judge in his discretion may and ought to reprieve him (4). Or, the

party may plead in bar of execution ; which plea may be either pregnancy,

the king's pardon, an act of grace, or diversity of person, viz. that he is

not the same as was attainted and the like. In this last case a jury shall

be impanelled to try this collateral issue, namely, the identity of his person ;

and not whether guilty or innocent ; for that has been decided before.

And in these collateral issues the trial shall be inslanter (A), and no time

allowed the prisoner to make his defence or produce his witnesses, unless

he will make oath that he is not the person attainted (t) : neither shall

any peremptory challenges of the jury be allowed the prisoner {j) ; though

formerly such challenges were held to be allowable, whenever a man's
life was in question {k).

II. If neither pregnancy, insanity, non-identity, nor other plea, will avail

to avoid the judgment, and stay the execution consequent thereupon, the

last and surest resort is in the king's most gracious pardon ; the grant-

ing of which is the most amiable prerogative of the crown. Law (says

an able writer) cannot be framed on principles of compassion to guilt ; yet

justice, by the constitution of England, is bound to be administered in mer-
cy ; this is promised by the king in his coronation oath, and it is that act

of his government, which is the most personal, and most entirely his own (/).

The king himself condemns no man ; that rugged task he leaves to his

(O 1 Hal. P.O. 369. (j) 1 Lev. 61. Fost.42.46.
(/) Ibid. 370. (i) Staundf. P C. 163. Co. Litt. 157. Hall. Sum.
U) S«-e paee 24. 259.

(*) 1 Sid. 72. See Append. ^ 3. (0 Law of Forfeit. 99.
(i) Fost. 42.

(3) It is usual for the clerk of a.ssize to ask ly is as much an object of compassion and
women, who receive sentence of death, if they humanity as the first.

have any thing to say, why execution shall (4) See ante, 25. n. as to the trial of an in-

not be awarded according to the judgment, sane person.
A- tlio execution of the law in the first in- Bv the 56 Geo. III. c. 117, provision is

• I;".- is rf>spited not from a regard for the matle for convicted criminals who become in-

niMtfi.r. but from tenderness towards the in- sane. See also the 55 Geo. III. c. 46, and
nocent infant; if then it should happen that 5 Geo. IV. c. 71.
she become quick of a second child, this sure-
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[*397] courts ofjustice : the great operation of his sceptre is *mercy.
His power of pardoning was said by our Saxon ancestors (m) to

be derived a lege sucz dignitatis : and it is declared in parliament, by stat.

27 Hen. VHI. c. 24. that no other person hath power to pardon or remit
any treason or felonies whatsoever : but that the king hath the whole and
sole power thereof, united and knit to the imperial crown of this realm (n).

This is indeed one of the great advantages of monarchy in general,

above any other form of government ; that there is a magistrate, who has
it in his power to extend mercy, wherever he thinks it is deserved : holding
a court of equity in his own breast, to soften the rigour of the general
law, in such criminal cases as merit an exemption from punishment. Par-
dons (according to some theorists) (o) should be excluded in a perfect le-

gislation, where punishments are mild but certain : for that the clemency
of the prince seems a tacit disapprobation of the laws. But the exclusion
of pardons must necessarily introduce a very dangerous power in the judge
or jury, that of construing the criminal law by the spirit instead of the

letter (p) ; or else it must be holden, what no man will seriously avow,
that the situation and circumstances of the offender (though they alter not

the essence of the crime) ought to make no distinction in the punishment.
In democracies (5), however, this point of pardon can never subsist ; for

there nothing higher is acknowledged than the magistrate who administers

the laws: and it would be impolitic for the power of judging and of par-

doning to centre in one and the same person. This (as the president

Montesquieu observes) {q) would oblige him very often to contradict him-
self, to make and to unmake his decisions : it would tend to confound all

ideas of right among the mass of the people ; as they would find it diffi-

cult to tell, whether a prisoner were discharged by his innocence,

[*398] or obtained a pardon through favour. In ^Holland therefore, if

there be no stadtholder, there is no power of pardoning lodged in

any other member of the state. But in monarchies the king acts in a su-

perior sphere ; and, though he regulates the whole government as the first

mover, yet he does not appear in any of the disagreeable or invidious parts

of it. Whenever the nation see him personally engaged, it is only in works
of legislature, magnificence, or compassion. To him therefore the people

look up as the fountain of nothing but bounty and grace ; and these re-

peated acts of goodness, coming immediately from his own hand, endear

the sovereign to his subjects, and contribute more than any thing to root

in their hearts that filial affection, and personal loyalty, which are the sure

establishment of a prince.

Under this head of pardons, let us briefly consider, 1. The object of par-

don : 2. The manner of pardoning : 3. The method of allowing a pardon

:

4. The effect of such pardon, when allowed.

1. And, first, the king may pardon all offences merely against the crown,

or the public ; excepting, 1. That, to preserve the liberty of the subject,

the committing any man to prison out of the realm, is by the habeas corpus

(m) L. L. Edw. Conf. c. 18. (o) Becear. ch. 46.

(ra) And this power belongs only to a king defac- (/>) Ibid. ch. 4.

to, and not to a king de jure during the time of {q) Sp. L. b. 6, c. 5.

usurpation. (Bro. Abr. t. charter depardon, 22.)

(6) In New-York, and in the states gene- can pardon all offences except on impeach-

rally, this power is vested in the governor of ments, and may grant conditional pardons,

the state : in the U. S. it is the prerogative of See 2 R. S. 743, § 21.

the President. See the Constitutions. They
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net, 31 Car. 11. c. 2, jiia<le a prcrmimiret unpardonable ev» ii \>y the kinj^.

.Nor, 2. Can the king pardon, where private justice i.s principally concerned
in the prosecution ol* oU'enderH :

" non potest rex frraliam facere cum iiijmia

tt damno alivitini (r).^^ Thcreibre in appeals of all kinds (which are the

vsuit, not of the king, but oftlie party injured) the prosecutor may release,

but the king cannot pardon {s). Neither can he pardon a common nui-

sance, while it remains unredressed, or so as to prevent an abatement of it,

though afterwards he may remit the fine : because, though the prosecution
is vested in the king to avoid multiplicity of suits, yet (during its

continuance) this offence savours more of the nature of a. private* in- [*399]
jury to each individual in the neighl)ourhood, than of a public
w rong (/). Neither, lastly, can the king pardon an otl'ence against a popu-
lar or penal statute, after information brought ; for thereby the intbrmer
hath acquired a private property in his parf. of thci penalty (r).

There is also a restriction of a peculiar nature, that affects the preroga-
tive of pardoning, in case of parliamentary impeachments ; viz. that the

king's pardon cannot be pleaded to any such impeachment, so as to impede
the inquiry, and stop the prosecution of great and notorious offenders.

Therefore when, in the reign of Charles the Second, the earl ofDonby was
impeached by the house of commons of high treason, and other misde-
mesnors, and pleaded the king's pardon in bar of the same, the commons
alleged (m), " thaf there was no precedent that ever any pardon was grant-

ed to any persons impeached by the commons of high treason, or other high
crimes^, depending the impeachment;^^ and thereupon resolved (ti'), "that
the pardon so pleaded was illegal and void, and ought not to be allowed in bar
of the impeachment of the commons of England ;" for which resolution they

assigned {x) this reason to the house of lords, " that the setting up a par-

don to be a 6ar ofan impeachment defeats the whole use and effect of im-
peachments ; for should this point be admitted, or stand doubted, it would
totally discourage the exhibiting any for the future ; whereby the chief

institution for the preservation of the government would be destroyed.'*

Soon after the revolution, the commons renewed the same claim, and
voted (y),

'* that a pardon is not pleadable in bar of an impeachment." And,
at length, it was enacted by the act of settlement, 12 & 13 W. III. c. 2.

*'that no pardon under the great seal of England shall be pleadable to an
impeachment by the commons in parliament." But, after the impeach-

ment has been solemnly heard and determined, it is not under-

stood that the *king's royal grace is farther restrained or abridged : [*400]
for, after the impeachment and attainder of the six rebel lords in

1715, three of them were from time to time reprieved by the crown, and
at length received the benefit of the king's most gracious pardon (6).

(r) 3 Inst. 236. (m) Com. Joiim. 28 Apr. 1079.

(») Ibid. 237. («>) Ihid. 5 May lti79.

(t) 2 Hawk. P. C. 391. (x) Ibid. 26 May 1079.

(p) 3 In«t. 238. (y) Jbid. June 1689

(6) Mr. Chri.stian has the following note : meiitex,et nont rmprschrz en cest present parle-

—The following remarkable record, in which ment tie ine ne de mcmfrre, fyn ne de raunceon,
it is both acknowledged by the commons and de forfaiture dea trrret, tennemenx, biens, ou
asserted by the king, proves that the king's chateaux, leaqvrux snnt oh serront troves en ou-
prerogative to pardon delinquents convicted run drfaut eneontre Irur ligennce, et la tenure de

\n impearhmcnts, is as ancient as the constitu- /<-ur riit trremnit : maia y'i7.* ne terront jamme*
tiori itself. ronsdUcra ne officera du roi, mala en tout o'latex

Item pi if I 'rr dit seigneur le de la c.ourte le roi et de ronatil aa touz Jours,

roi (fue uul j nuUy peraone, Kt aur ceo soit en present parUmentfait esicUut

ftetit ne gra:. ronm^'il rl mt- a'il pleat au roi, et de touz autrct en temps a

Vol. II. 89
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2. As to the manner of pardoning. 1. First, it must be under the great

seal. A warrant under the privy seal, or sign manual, though it may be

a sufficient authority to admit the party to bail, in order to plead the king's

pardon, when obtained in proper form, yet is not of itself a complete irre-

vocable pardon {z) (7). 2. Next, it is a general rule, that, wherever it

may reasonably be presumed the king is deceived, the pardon is void (a).

Therefore any suppression of truth, or suggestion of falsehood, in a char-

ter of pardon, will vitiate the whole ; for the king was misinformed (6).

3. General words have also a very imperfect effect in pardons. A pardon

of all felonies will not pardon a conviction or attainder of felony (for it is

presumed the king knew not ofthese proceedings), but the conviction or at-

tainder must be particularly mentioned (c) ; and a pardon of felonies

will not include piracy {d) ; for that is no felony punishable at the common
law. 4. It is also enacted by statute 13 Rio. II. st. 2. c. 1. that no pardon

for treason, murder, or rape shall be allowed, unless the offence be par-

ticularly specified therein ; and particularly in murder it shall be expressed

whether it was committed by lying in wait, assault, or malice prepense.

(z) 5 St. Tr. 166. 17b.

(a) 2 Hawk. P. C. 383.

(b) 3 Inst. 238.

(c) 2 Hawk. P. C.383.
id) 1 Hawk. P. C. 99.

ventr en cos semblables, pur prqfit du roi et du
roialme.

Responsio.—Le roi entfra sa volente^ come
mieltz lui semblera. Rot. Pari. 50 Ed. III. n.

188.
After the lords have delivered their sen-

tence of guilty, the commons have the power
ofpardoning the impeached convict, by refus-

ing to demand judgment against him, for no
judgment can be pronounced by the lords till

it is demanded by the commons. Lord Mac-
clesfield was found guilty without a dissenting

voice in the house of lords ; but when the ques-
tion was afterwards proposed in the house of

commons, that this house will demand judg-
ment of the lords against Thomas earl ofMac-
clesfield, iiocca.s\oncd a. warm debate, but (the

previous question being first moved) it was car-

ried in the affirmative by a majority of 136
voices against 65. Com. Journ. 27 May,
1725. 6H. St. Tr. 762. In lord Strafford's

trial, the commons sent the following message
to the lords : " That this house hold it neces-

sary and fit, that all the members of the house

may be present at the trial : to the end every

one may satisfy his own conscience in the giv-

ing of their vote to demand judgment." Com-
mons' Journals, 11th of March, 1640.

In the impeachment of Warren Hastings,

esq. it was decided, after much serious and
learned investigation and discussion, by a
very great majority -Jn each house of parlia-

ment, that an impeachment was not abated by
a dissolution of the parliament, though almost

, all the legal characters of each house voted in

the minorities.

(7) By 7 and 8 Geo. IV. c.28, § 13, it is

enacted, *' that where the king's majesty shall

be pleased to extend his royal mercy to any of-

fender convicted of felony, punishable with
death or otherwise, and by warrant under his

royal sign manual, countersigned by one of his

prmcipal secretaries of state, shall grant to

such offender either a free or conditional par-

don ; the discharge of such offender out of
custody in the case of a free pardon, and the
performance of the condition in the case ofa
conditional pardon, shall have the effect of a
pardon under the great seal for such offender,

as to the felony for which such pardon shall

be so granted. Provided, always, that no free

p&rdon, nor any such discharge in consequence
thereof, nor any conditional pardon, nor the
performance of the condition thereof in any of
the cases aforesaid, shall prevent or miti-

gate the punishment to which the offender
might otherwise be lawfully sentenced on a
subsequent conviction, for any felony commit-
ted after the granting of any such pardon."
This section is in substance a re-enactment
of § 1 of the unrepealed statute 6 Geo. IV. c.

25, with the exception of the proviso, which
is new.
By 39 Geo, III. c. 47, the king may autho-

rize the governor of any place to which con-
victs are transported, to remit, either absolute-
ly or conditionally, the whole, or any part of
their term of transportation ; which remission
shall be of the same effect as if his majesty
had signified his intention of mercy under the
sign manual ; and the names of such convicts
are to be inserted in the next general pardon
which shall pass the great seal.

And by § 26 of the 5 Geo. IV. c. 84, it is

enacted, that a felon under sentence or order
of transportation, receiving a remission of the
sentence from the governor of New South
Wales, or any other colony, who may be au-
thorized to grant the same, while such felon
shall reside in a place where he may lawfully
reside, under such sentence, order, or remis-
sion, may sue for the recovery of any properly
acquired by him since his conviction, or for any
damage or injury sustained by him. This en-
actment was introduced shortly after the de-
cision of the court of K. B. in the case of Bul-
lock V. Dodds, 2 B. and A. 258.
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1 r Edward Cok(^ obscrvna (e) that it was not the intention of
ti I, that the kin^ should ever pardon murder under these ag-

gravations ; and thcrel'orc they prudently laid the pardon under these re-

strictions, because thry did not conceive it possible that the king would
ever excuse an otfence by name, which was attended with such liigh ag-
gravations. And it is remarkable enough, that there is no precedent

of a pardon in tlie register for any other homicide, than that *which [*40l]
happens se dejendendo or per infortunium : to which two species the

king's pardon was expressly confined by the statutes 2 Edw. III. c. 2. and
14 Edw. III. c. 16. which declare that no pardon of homicide shall be
granted, but only where the king may do it by llie oalh of his crown; that

is to say, where a man slayeth another in his own defence, or by misfor-

tune. But the statute of Richard the Second, before mentioned, enlarges

by implication the royal power
;
provided the king is not deceived in the

intended object of his mercy. And therefore pardons of murder were
always granted with a non obstante of the statute of king Richard, till the

time of the revolution ; when the doctrine of non obstante^s ceasing, it was
doubted whether murder could be pardoned generally ; but it was deter-

mined by the court of king's bench (/), that the king may pardon on an
indictment of murder, as well as a subject may discharge an appeal. Un-
der these and a few other restrictions, it is a general rule, that a pardon

shall be taken most beneficiedly^br the subject, and most strongly against

the king.

A pardon may also be conditional ; that is, the king may extend his mer-
cy upon w hat terms he pleases ; and may annex to his bounty a condition

eitlier precedent or subsequent, on the performance whereof the validity of

the pardon will depend ; and this by the common law (g). Which prero-

gative is daily exerted in the pardon of felons, on condition of being con-

fined to hard labour for a stated time, or of transportation to some fo-

reign country for life, or for a term of years ; such transportation or ba-

nishment (^) being allowable an(l warranted by the habeas corpus act, 31

Car. II. c. 2. § 14. and both the imprisonment and transportation ren-

dered more easy and effectual by statutes 8 Geo. III. c. 15. and 19 Geo.

III. c. 74. (8)

3. With regard to ithe manner of allowing pardons : we may
observe, that a pardbn by act of parliament is more *beneficial [*402]
than by the king's charter ; for a man is not bound to plead it, but

the court must ex officio take notice of it (i) ; neither can he lose the benefit

of it by his own laches or negligence, as he may of the king's charter of

pardon (fc). The king's charter of pardon must be specially pleaded, and

(e) 3 Inst 336. first inflicted as a punishment by statute 39 £liz.

(/)Salk.499. c.4.

(i) 2 Hawk. P.O. 394. (i) Fost. 43.

(A) Transportation is 8aid(Bar.353.)to have been (k) 2 Hawk. P. C. 397.

(8) The 8 Geo. III. c. 15, is repealed by the to which such ofTender hath been or shall be

5 Geo. IV. c. 84, and the 19 Geo. III. c. 74, adjudged for the same, the punishment so en-

by the 7 and 8 Geo. IV. c. 27. And by 9 Geo. durcd hath and shall have the hke efiVcts and

I V. c. 32, § 3, reciting, that il is expedient to consequences as a pardon under the great seal

prevent all doubts respecting the civil rights as to the felony whereof the offender was so

of persons convicted of felonies not capital, convicted : provided always, that noihinc

who have undergone the punishment to which therein contained, nor the enduring of such

they were adjudfrcd, it is enacted, that where pnnishment, shall prevent or mitigate any pu-

anv offender hath been or shall be convicted nishment to which the offender might othcr-

of any felony not punishable with death, and wise be lawfully sentenced on a sulwequent

hath endured or snail endure the punishment conviction for any other feloDy.
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that at a proper time : for if a man is indicted, and has a pardon in his pocket,

and afterwards puts himself upon his trial by pleading the general issue,

he has waved the benefit of such pardon (/). But, if a man avails himself
thereof, as soon as by course of law he may, a pardon may either be
pleaded upon arraignment, or in arrest ofjudgment, or in the present stage of
proceedings, in bar of execution. Anciently, by statute 10 Edw. III. e. 2.

no pardon of felony could be allowed, unless the party found sureties for

the good behaviour before the sheriff and coroners of the county (m).

But that statute is repealed by the statute 5 & 6 W. & M. c. 13, which,

instead thereof, gives the judges of the court a discretionary power to

bind the criminal, pleading such pardon, to his good behaviour, with two
sureties, for any term not exceeding seven years.

4. Lastly, the effect of such pardon by the king, is to make the offender

a new man ; to acquit him of all corporal penalties and forfeitures annexed
to that offence for which he obtains his pardon ; and not so much to restore

his former, as to give him a new credit and capacity. But nothing can re-

store or purify the blood when once corrupted, if the pardon be not allow-

ed till after attainder^ but the high and transcendent power of parliament.

Yet if a person attainted receives the king's pardon, and afterwards hath

a son, that son may be heir to his father, because the father being made a
new man, might transmit new inheritable blood ; though, had he been
born before the pardon, he could never have inherited at all (n) (9),

CHAPTER XXXIL

OF EXECUTION (1).

There now remains nothing to spe*ak*-af, but execution; the completion

of human punishment. And this, in all cafes, as well capital as other-

wise, must be performed by the legal officer, the sheriff or his deputy

;

whose warrant for so doing was anciently by precept under the hand and
seal of the judge, as it is still practised in the court of the lord high stew-

ard, upon the execution of a peer (a) : though, in the court of the peers

in parliament, it is done by writ from the king (6). Afterwards it was es-

tablished (c), that, in case of life, the judge may command execution to be

done without any writ. And now the usage is, for the judge to sign the

calendar, or list of all the prisoners' names, with their separate judgments
in the margin, which is left with the sheriff. As, for a capital felony, it is

written opposite to the prisoner's name, " let him be hanged by the neck ;"

formerly in the days of Latin and abbreviation (d), " sus. per col.^'' for " sus^

pendatur per collum." And this is the only warrant that the sheriff has for

so material an act as taking away the life of another (e). It may certainly

(Z) Hawk. p. C. 396. (i) Sec Append. ^ 5.

(to) Salk. 499. (c) Finch, L. 478.
(n) See Book H. page 254. {d) Staundf. P. C. 182.
(a) 2 Hal. P. C. 409. (e) 5 Mod. 22.

(9) A son born after the attainder may in- escheat jsro dcfectu haeredis. 1 H. P. C. 358.
herit if he has no elder brother living born be- (1) As to this in general, see 1 Chit. C. L.
fore the attainder, otherwise the land will 2 ed. 779 to 811.
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niior(i matte I- ot spoculation, thnt in civil cnu«os tlioro should he surli n va-

riety of writs of oxoriifion to recover n tritlirij; (lel)f, issued in the king's

name, and under the seal of the court, without which the sheriff

*cannot legally stir one step ; and yet that the execution of a [*404]
man, the most important and terrible task of any, should d(»pend

upon a marginal note (2) (3).

The sheriff, upon receipt ofhis warrant, is to do execution within a con-
venient time ; which in the country is also left at large (4), (5). In London
indeed a more solemn and becoming exactness is used, both as to the

warrant of execution, and the time of executing thereof : for the recorder,

after reporting to the king in person the case of the several prisoners, and
receiving his royal pleasure, that the law must take its course, issues his

warrant to the sheritis ; directin,^- them to do execution on the day and at

the place assigned (/). And in the court of king's bench, if the prisoner be
tried at the bar, or brought there by habeas corpus^ a rule is made for his ex-

ecution ; either specifying the time and place (£>•), or leaving it to the discre-

tion of the sheriff (/t). And, throughout the kingdom, by statute 25
Geo. II. c. 37. it is enacted, that, incase of murder, the judge shall in hia

sentence direct execution to be performed on the next day but one after

sentence passed (t). But, otherwise, the time and place of execution are

by law no part of the judgment (k) (6). It has been well observed (/),

that it is of great importance that the punishment should follow the crime as

early as possible ; that the prospect of gratification or advantage, which
tempts a man to commit the crime, should instantly awake the attendant

idea of punishment. Delay of execution serves only to separate these

ideas ; and then the execution itself affects the minds of the spectators ra-

ther as a terrible sight, than as the necessary consequence of transgression.

The sheriffcannot alter the manner of the execution by substituting one

(f) 3«e Append. ^ 4. (k) So held by the twelve judges, Mich. 10 Geo.

Or) St.Trifils, VI.332. Fost. 43. IH.
(A) See Append. ^ 3. (Z) Beccar. ch. 19.

(») See page 902.

(2) Though it be true that a marginal note variations, as in Lancashire, no calendar is left

of a calendar, signed by the judge, is the only with the gaoler, but one is sent to the secie-

warrant that the sheriff has for the execution tary of state.

of a convict, yet it is made with more caution Ifithe judge thinks it proper to reprieve a
and solemnity than is represented by the capital convict, he sends a memorial or certi-

learned commentator. At the end of the as- ficate <o </ic king\'i most excellent mnjesti/, df-

sizes the clerk of assize makes out in writing rected to the secretary of state's office, stating

four lists of all the prisoners, with separate co- that, from favourable circumstances appearing
lumns, containing their crimes, verdicts, and at the trial, he recommends him to his majes-
s<!ntences. leaving a blank column, in which, ty's mercy, and to a pardon upon condition of

»f the judge has reason to vary the course transportation or some slight punishment.

—

of the law, he writes opposite the names of This recoinmendation is always attended to.

the rnpitnl ronvjct*;. -fn he reprieved, re.tpiUfl, (3) In New-York tlie judgment is entered

t' ' "" calendars, being fully on the minutes of the clerk, (2 R. S.

f 1, by the judge 738, § 5,) and the defendant may procure »
ai i:.'ned by them, record fo be made up. Id. ^ 4.

and one i.s givtn la* the slu-riff, one to the (4) In New-York, the time for executing

gaoler, and the judge and the clerk of as- tlio sentence of death is not lens than four

size each keep another. If the sheriff receives nor more than eight weeks. (2R.S. 658, ^
afterwards no special order from the judge, II.)

he execute* the judgment of the law m the (5) In general the court do not appoint tho

usual manner, agreeably to the directions of time of execution. 3 Burr. 1812.

his calemiar. In every county this impor- (6) See 3 Burr. 1812, And even the above

tant subject is settled with- great delibera- statute is only directory as to awarding the daiy

tion bv the judge and the clerk of assize, be- of execution, and docs not render it an essen-

fore U»e judge leaves the assiza-town ; but tial lequisite. Russ. &. R. C. C. 230»

probably in 'iifi'Tfut rountie'; v-iid «nnio slight
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death for another, without being guilty of felony himself, as has

[*406] been formerly said (m). It is held also *by sir Edward Coke (n)

and sir Matthew Hale (o), that even the king cannot change the pu-

nishment of the law, by altering the hanging or burning (7) into behead-
ing ; though, when beheading is part of the sentence, the king may remit

the rest. And, notwithstanding some examples to the contrary, sir Edward
Coke stoutly maintains, that ^'-judicandum est legihus, non exemplis.^^ But
others have thought (|9), and more justly, that this prerogative, being found-

ed in mercy, and immemorially exercised by the crown, is part of the com-
mon law. For, hitherto, in every instance, all these exchanges have been

for more merciful kinds of death ; and how far this may also fall within

theking'spower of granting conditional pardons {viz. by remitting a severe

kind of death, on condition that the criminal submits to a milder), is a
matter that may bear consideration. It is observable, that when Lord Staf-

ford was executed for the popish plot in the reign ofking Charles the Second,

the then sheriffs of London, having received the king's writ for beheading

him, petitioned the house of lords, for a command or order from their lord-

ships, how the said judgment should be executed ; for, he being prosecuted

by impeachment, they entertained a notion (which is said to have been
countenanced by Lord Russel) that the king could not pardon any part of

the sentence {q). The lords resolved (r), that the scruples of the sheriffs

were unnecessary, and declared, that the king's writ ought to be obeyed.

Disappointed of raising a flame in that assembly, they immediately signi-

fied (s) to the house of commons by one of the members, that they were
not satisfied as to the power of the said writ. That house took two days

to consider of it ; and then (0 sullenly resolved, that the house was content

that the sheriffdo execute lord Stafford, by severing his head from his body.

It is further related, that when afterwards the same lord Russel was con-

demned for high treason upon indictment, the king, while he remit-

£*406] ted the ignominious part of the ^sentence, observed, " that his

lordship would now find he was possessed of that prerogative, which

in the case of lord Stafford he had denied him (it)." One can hardly de-

termine (at this distance from those turbulent times) which most to disap-

prove of, the indecent and sanguinary zeal of the subject, or the cool and
cruel sarcasm of the sovereign.

To conclude : it is clear, that if, upon judgment to be hanged by the

neck till he is dead, the criminal be not thoroughly killed, but revives, the

sheriff must hang him again {iv). For the former hanging was no execu-

tion of the sentence ; and, if a false tenderness were to be indulged in such

cases, a multitude of collusions might ensue. Nay, even while abjura-

tions were in force (x), such a criminal, so reviving, was not allowed to

take sanctuary and abjure the realm ; but his fleeing to sanctuary was held

an escape in the officer (y).

And, having thus arrived at the last stage of criminal proceedings, or exe-

cution, the end and completion of human punishment^ which was the sixth

and last head to be considered under the division ofpublic wrongs, the fourth

) See page 179. (s) Com. Journ. 21 Dec. 1680.
n) 3 Inst. 52. {t) Ibid. 23 Dec. 1680.
o) 2 Hal. P. C. 412. (m) 2 Hume. 360.

(p) Fost. 270. F. N. B. 244. h. 19 Rym. Foed. (w) 2 Hal. P. C. 412. 2 Hawk. P. C. 463.
34. (x) See page 326.

(q) 2 Hum. Hist, of G. B. 328. (y) Fitz. Mr. t. corons. 33. Finch, L. 467.
(r) Lords' Journ. 21 Dec. 1680.

(7) Now abolished, see ante, 376. note (3).
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and last object (S( tho. laws of England ; it may now Roem high time to

put a peiiod to those ('ominentaries, which, the author ih very sensible,

have already swelled to too great a length. But he cannot dismiss the stu-

dent, for whose use alone these rudiments wore originally coinpiled, without

endeavouring to recall to his memory some principal outlines of the legal

constitution of this country ; by a short historical review of the most consi-

derable revolutions, that have happened in the laws of England, Trom the

earliest to the present times. And this task he will attempt to discharge,

however impeiifectly, in the next or concluding chapter.

CHAPTER XXXIIL

OF THE RISE, PROGRESS, AND GRADUAL IMPROVE-
MENTS, OF THE LAWS OF ENGLAND.

Before we enter on the subject of this chapter, in which I propose, by
way of supplement to the whole, to attempt an historical review of the

most remarkable changes and alterations, that have happened in the laws

of England, I must first of all remind the student, that the rise and progress

of many principal points find doctrines have been already pointed out in the

course of these Commentaries, under their respective divisions ; these hav-

ing therefore been particularly discussed already, it cannot be expected

that I should re-examine them with any degree of minuteness ; which
would be a most tedious undertaking. What I therefore at present pro-

pose, is only to mark out some outlines of our English juridical history,

by taking a chronological view of the state of our laws, and their successive

mutations at different periods of time.

The several periods, under which I shall consider the state of our legal

polity, are the following six: 1. From the earliest times to the Norman
conquest : 2. From the Norman conquest to the reign of King Edward
the First : 3. From thence to the reformation : 4. From the refor-

mation to the *restoration of king Charles the Second : 5. From [*408]
thence to the revolution in 1688: 6. From the revolution to the

present time.

I. And, first, with regard to the ancient Britons, the aborigines of our isl-

and, we have so little handed down to us concerning them with any tole-

rable certainty, thfit our inquiries here must needs be very fruitless and de-

fective. However, from Caesar's account of the tenets and discipline of
the ancient Druids in Gaul, in whom centered all the learning of these

western parts, and who were, as he tells us, sent over to Britain (that is, to

the island of Mona or Anglesey), to be instructed ; we may collect a few
points, which bear a great affinity and resemblance to some of the modem
doctrines of our English law. Particularly the very notion itself of an
oral unwritten law, delivered down from age to age, by custom and tradi-

tion merely, seems derived from the practice of the Druids, who never
committed any of their instructions to writing : possibly for want of let-

ters ; since it is remarkable that in all the antiquities, unquestionably Bri-

tish, which the industry of the moderns has discovered, there is not in any
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©f them the least trace of any character or letter to be found. The parti-

ble quality also of lands by the custom of gavel-kind, which still obtains in

many parts of England, and did universally over Wales till the reign of Hen-
ry VIII. is undoubtedly of British original. So likewise is the ancient di-

vision of the goods of an intestate between his widow and children, or next

of kin ; which has since been revived by the statute of distributions. And
we may also remember an instance of a slighter nature mentioned in the

present volume, where the same custom has continued from Caesar's time

to the present ; that of burning a woman guilty of the crime of petit trea-

son by killing her husband (1).

The great Variety of nations, that successively broke in upon

[*409] and destroyed both the British inhabitants and *constitution, the

Romans, the Picts, and after them, the various clans of Saxons

and Danes, must necessarily have caused great confusion and uncertainty

in the laws and antiquities of the kingdom ; as they were very soon in-

corporated and blended together, and therefore we may suppose, mutually

communicated to each other their respective usages (a), in regard to the

rights of property and the punishment of crimes. So that it is morally

impossible to trace out with any degree of accuracy, ivhen the several mu-
tations of the common law were made, or what was the respective origi-

nal of those several customs we at present use, by any chemical resolution

of them to their first and component principles. We can seldom pronounce,

that this custom was derived from the Britons ; that was left behind by the

Romans ; this was a necessary precaution against the Picts ; that was in-

troduced by the Saxons ; discontinued by the Danes, but afterwards re-

stored by the Normans*
Wherever this can be done, it is matter of great curiosity, and some use '.

but this can very rarely be the case ; not only from the reason above men-
tioned, but also from many others. First, from the nature of traditional

laws in general ; which, being accommodated to the exigencies of the

times, suffer by degrees insensible variations in practice (6) : so that,

though upon comparison we plainly discern the alteration of the law from

what it was five hundred years ago, yet it is impossible to define the pre-

cise period in which that alteration accrued, any more than we can dis-

cern the changes of the bed of a river, which varies its shores by continual

decreases and alluvions. Secondly, this becomes impracticable from the

antiquity of the kingdom and its government : which alone, though it had
been disturbed by no foreign invasions, would make it impossible to search

out the original of its laws ; unless we had as authentic monuments
thereof, as the Jews had by the hand of Moses (c). Thirdly,

[*410] *this uncertainty of the true origin of particular customs must
also in part have arisen from the means, whereby Christianity was

propagated among our Saxon ancestors in this island ; by learned foreign-

ers brought over from Rome and other countries, who undoubtedly carried

with them many of their own national customs ; and probably prevailed

upon the state to abrogate such usages as were inconsistent with our holy

religion, and to introduce many others that were more conformable thereto.

And this perhaps may have partly been the cause, that we find not only

some rules of the mosaical, but also of the imperial and pontifical laws,

blended and adopted into our own syste'm.

(a) Hal. Hist. C. L. 62. (c) Hal. Hist. C. L. 59.

(b) Ibid. 57. _____»_
(1) But this is now alter^cTby 9 Geo. IV. c. 31. See ante, page 204.

i
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A farther reason may also be given for tho great variety, and of course

the uncertain origifial, of our ancient established customs ; even after tho

Saxon govcmmont was firmly estal)lished in this island : viz, the subdivi-

sion of the kingdom into an heptarchy, consisting of seven independent

kingdoms, peopled and governed by different clans and colonies. This
must necessarily create an infinite diversity of laws : even though all those

colonies, of Jutes, Angles, Anglo-Saxons, and the like, originally sprung

from the same mother-country, the great northern hive ; which poured

forth its warlike progeny, and swarmed all over Europe, in the sixth and
seventh centuries. This multiplicity of laws will necessarily be the case

in some degree, where any kingdom is cantoned out into any provincial

establishments ; and not under one common dispensation of laws, though
under the same sovereign power. Much more will it happen, where seven
unconnected states are to form their own constitution and superstructure

of government, though they all begin to build upon the same or similar

foundations.

When therefore the West Saxons had swallowed up all the rest, and king

Alfred succeeded to the monarchy of England, whereof his grandfather

Egbert was the founder, his mighty genius prompted him to undertake a
most great and necessary work, which he is said to have execut-

ed in as *masterly a manner : no less than to new-model the con- [*411]
stitution ; to rebuild it on a plan that should endure for ages ;

and, out of its old discordant materials, which were heaped upon each
other in a vast and rude irregularity, to form one uniform and well connect-

ed whole. This he effected, by reducing the whole kingdom under one
regular and gradual subordination of government, wherein each man was
answerable to his immediate superior for his own conduct and that of his

nearest neighbours : for to him we owe that master-piece ofjudicial polity,

the subdivision of England into tithings and hundreds, if not into counties
;

all under the influence and administration of one supreme magistrate, the

king ; in whom, as in a general reservoir, all the exectative authority of

the law was lodged, and from whom justice was dispersed to every part of

the nation by distinct, yet communicating, ducts and channels ; which
wise institution has been preserved for near a thousand years unchanged,
from Alfred's to the present time. He also, like another Theodosius, col-

lected the various customs that he found dispersed in the kingdom, and
reduced and digested them into one uniform system or code of laws, in his

Dom-bec, or libej' judicialis. This he compiled for the use of the court-

baron, hundred, and county-court, the court-lcet, and sheriff's tourn ; tri-

bunals, which he established, for the trial of all causes civil and criminal,

in the very districts wherein the complaint arose : all of them subject

however to be inspected, controlled, and kept within the bounds of the

universal or common law, by the king's own courts ; which were then
itinerant, beiag kept in the king's palace,,and removing with his house-
hold in those royal progresses, which he continually made from one end of
the kingdom to the other.

The Danish invasion and conquest, which introduced new foreign cus-

toms, was a severe blow to this noble fabric : but a plan 'so excellently

concerted, could never be long thrown aside. So that, upon the expulsion

of these intruders, the English returned to their ancient law ; retaining,

however, some few of the customs of their late visitants ; which
went *under the name of Dane-Laixe : as the coc'c compiled by [*412]

Vol. H. 90
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Alfred was called the West-Saxon-Lage ; and the local constitutions of
the ancient kingdom of Mercia, which obtained in the countries nearest

to Wales, and probably abounded with many British customs, were
called the JVlercen-Lage. And these three laws were, about the beginning
of the eleventh century, in use in different counties of the realm : the pro-

vincial polity of counties, and their subdivisions, having never been altered

or discontinued through all the shocks and mutations of government, from
the time of its first institution ; though the laws and customs therein used,

have (as we shall see) often suffered considerable changes.
Forking Edgar (who, besides his military merit, as founder of the Eng-

lish navy, was also a most excellent civil governor), observing the ill

effects of three distinct bodies of laws, prevailing at once in separate parts

of his dominions, projected and begun what his grandson king Edward
the Confessor afterwards completed ; viz. one uniform digest or body of

laws to be observed throughout the whole kingdom ; being probably no
more than a revival of king Alfred's code, with some improvements sug-

gested by necessity and experience
; particularly the incorporating some

of the British or rather Mercian customs, and also such of the Danish as

were reasonable and approved, into the fVest-Saxon-Lage^ which was still

the groundwork of the whole. And this appears to be the best supported

and most plausible conjecture (for certainty is not to be expected) of the

rise and original of that admirable system of maxims and unwritten cus-

toms, which is now known by the name of the common law, as extending

its authority universally over all the realm ; and which is doubtless of

Saxon parentage.

Among the most remarkable of the Saxon laws we may reckon, 1.

The constitution of parliaments, or rather, general assemblies of the prin-

cipal and wisest men in the nation : the wittena-gemote, or commune con-

silium of the ancient Germans, which was not yet reduced to the

[*413] forms and ^distinctions of our modern parliament ; without whose
concurrence, however, no new law could be made, or old one

altered. 2. The election of their magistrates by the people ; originally

even that of their kings, till dear-bought experience evinced the conveni-

ence and necessity of establishing an hereditary succession to the crown.

But that of all subordinate magistrates, their military officers or heretochs,

their sheriffs, their conservators of the peace, their coroners, their port-

reeves (since changed into mayors and bailiffs), and even their tything-men

and borsholders at the leet, continued, some till the Norman conquest,

others for two centuries after, and some remain to this day. 3. The de-

scent of the crown, when once a royal family was established, upon near-

ly the same hereditary principles upon which it has ever since continued
;

only that, perhaps, in case of minority, the next of kin of full age would

ascend the throne, as king, and not as protector ; though, after his death,

the crown immediately reverted back to the heir. 4. The great paucity

of capital punishments for the first offence ; even the most notorious offend-

ers being allowed to commute it for a fine or weregild^ or, in default of pay-

ment, perpetual bondage ; to which our benefit of clergy has now in some
measure succeeded. 5. The prevalence of certain customs, as heriots

and military services in proportion to every man's land, which much re-

sembled the feodal constitution ; but yet were exempt from all its rigorous

hardships : and which may be well enough accounted for, by supposing

them to be brought from the continent by the ]Qxst Saxon invaders, in the
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primitive moderation and simplicity of the feodal law : before it got into

the hands of the Norman jurists, who extracted the most slavish d JCtrinea

and oppressive consequences out of what was originally intended as a

law of liberty. 6. That their estates were liable to forfeiture for treason,

but that the doctrine of escheats and corruption of blood for felony, or any

other cause, was utterly unknown amongst them. 7. The descent of

their lands to all the males equally, without any right of primogeniture

;

a custom, which obtained among the Britons, was agreeable to the Ro-
man law, and continued among the Saxons till the Norman
*conquest: though really inconvenient, and more especially de- [*414]
structive to ancient families ; which are in monarchies necessa-

ry to be supported, in order to form and keep up a nobility, or intermediate

state between the prince and the common people. 8. The courts of jus-

tice consisted principally of the county courts, and in cases of weight or

nicety the king's court held before himself in person, at the time of his

parhaments ; which were usually holdon in different places, according as

he kept the three great festivals of christmas, easter, and whitsuntide.

An institution which was adopted by king Alonso VII. of Castile, about

a century after the conquest : who at the same three great feasts was
wont to assemble his nobility and prelates in his court ; who there heard

and decided all controversies, and then, having received his instructions,

departed home (d). These county courts ho'wiiver differed from the mo-
dern ones, in that the ecclesiastical and civil jurisdiction were blended to-

gether, the bishop and the ealdorman or sheriff sitting in the same county
court ; and also that the decisions and proceedings therein were much
more simple and unembarrassed : an advantage which will always attend

the infancy of any laws, but wear off as they gradually advance to an-

tiquity. 9. Trials, among a people who had a very strong tincture of su-

perstition, were permitted to be by ordeal^ by the corsned, or morsel of exe-

cration, or by wager of law with compurgators, if the party chose it ; but

frequently they were also hy jury : for, whether or no their juries consisted

precisely of twelve men, or were bound to a strict unanimity
; yet the

general constitution of this admirable criterion of truth, and most impor-
tant guardian both of public and private liberty, we owe to our Saxon an-
cestors. Thus stood the general frame of our polity at the time of the

Norman invasion; when the second pbriod of our^ legal history com-
mences.

II. This remarkable event wrought as great an alteration in our laws,
as it did in our ancient line of kings : and though the alteration of
the former was effected rather by the ^consent of the people, than [*415]
any right of conquest, yet that consent seems to have been partly

extorted by fear, and partly given without any apprehension of the conse-
quences which afterwards ensued.

1. Among the first of these alterations we may reckon the separation of
the ecclesiastical courts from the civil : effected in order to ingratiate the
new king with the popish clergy, who for some time before had been
endeavouring all over Europe to exempt themselves from the secular
power ; and whose demands the conqueror, like a politic prince, thought
it prudent to comply with, l>y reason that their reputed sanctity had a
great influence over the minds of the people ; and because all the little

learning of the times was engrossed into their hands, which made them

(i) Mod. Un. UUt XX. 114.
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necessary men, and by all means to be gained over to his interests. And
this was the more easily effected, because the disposal of all the episcopal
sees being then in the breast of the king, he had taken care to fill them
with Itahan and Norman prelates.

2. Another violent alteration of the English constitution consisted in

the depopulation of whole countries, for the purposes of the king's royal
diversion ; and subjecting both them and all the ancient forests of the

kingdom, to the unreasonable severities of forest-laws imported from the

continent, whereby the slaughter of a beast was made almost as penal as
the death of a man. In the Saxon times, though no man was allowed
to kill or chase the king's deer, yet he might start any game, pursue, and
kill it, upon his own estate. But the rigour of these new constitutions

vested the sole property of all the game in England in the king alone (2)

;

and no man was entitled to disturb any fowl of the air, or any beast of the

field, of such kinds as were specially reserved for the royal amusement of
the sovereign, without express licence from the king by a grant of a chase
or free-warren : and those franchises were granted as much with a view to

preserve the breed of animals as to indulge the subject. From a similar

principle to which, though the forest-laws are now mitigated, and
[*416] by degrees *grown entirely obsolete, yet from this root has

sprung a bastard slip, known by the name of the game-law, now
arrived to and wantoning^ in its highest vigour: both founded upon the

same unreasonable notions of permanent property in wild creatures ; and
both productive of the same tyranny to the commons ; but with this dif-

ference, that the forest-laws established only one mighty hunter throughout

the land, the game-laws have raised a little Nimrod in every manor.

And in one respect the ancient law was much less unreasonable than the

modern : for the king's grantee of a chase or free-warren might kill game
in every part of his franchise ; but now, though a freeholder of less than

100/. a-year is forbidden to kill a partridge upon his own estate, yet no-

body else (not even the lord of the manor, unless he hath a grant of free-

warren) can do it without committing a trespass, and subjecting himself to

an action.

3. A third alteration in the English laws was by narrowing the reme-

dial influence of the county courts, the great seats of Saxon justice, and

extending the original jurisdictioj^of the king's justiciars to all kinds of

causes, arising in all parts of the kingdom. To this end the aula regis^

with all its multifarious authority, was erected ; and a capital justiciary

appointed, with powers so large and boundless, that he became at length

a tyrant to the people, and formidable to the crown itself. The constitu-

tion of this court, and the judges themselves who presided there, were

fetched from the duchy of Normandy : and the consequence naturally was

the ordaining that all proceedings in the king's courts should be carried on

in the Norman, instead of the English language. A provision the more

necessary, because none of his Norman justiciars understood EngUsh ; but

as evident a badge of slavery as ever was imposed upon a conquered peo-

ple. This lasted till king Edward the Third obtained a double victory,

over the armies of France in their own country, and their language in our

courts here at home. But there was one mischief too deeply

[*417] rooted thereby, and which this caution of *king Edward came too

late to eradicate. Instead of the plain and easy method of deter-

(2) See this controverted, ante, 2 book, p, 419. n. 9.
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mining suits in the county courts, the chicanes and subtleties of Norman
jurisprudence had taken possession of the king's courts, to which every

cause ofconsequence was drawn. Indeed that age, and those immediately

succeeding it, w ere the tera of refinement and subtilty. There is an active

principle in the human soul, that will ever be exerting its faculties to the

utmost stretch, in whatever employment, by the accidents of time and
place, the general plan of education, or the customs and manners of the

age and country, it may happen to find itself engaged. The northern con-

querors of Europe were then emerging from the grossest ignorance in point

of literature ; and those who had leisure to cultivate its progress, were
sych only as were cloistered in monasteries, the rest being all soldiers or

peasants. And, unfortunately, the first rudiments of science which they

imbibed \yere those of Aristotle's philosophy, conveyed through the me-
dium of his Arabian commentators ; which were brought from the east by
the Saracens into Palestine and Spain, and translated into barbarous Latin.

So that, though the materials upon which they were naturally employed,
in the infancy of a rising state, were those of the noblest kind ; the esta-

blishment of religion, and the regulations of civil polity ;
yet having only

such tools to work with, their execution was trifling and flimsy. Both the

divinity and the law of those times were therefore frittered into logical dis-

tinctions, and drawn out into metaphysical subtleties, with a skill most
amazingly artificial : but which serves no other purpose, than to show the

vast powers of the human intellect, however vainly or preposterously em-
ployed. Hence law in particular, which (being intended for universal

reception) ought to be a plain rule of action, became a science of the great-

est intricacy ; especially when blended with the new refinements en-

grafted upon feodal property: which refinements were from time to time

gradually introduced by the Norman practitioners, with a view to super-

sede (as they did in great measure) the more homely, but more inteUigible,

maxims of distributive justice among the Saxons. And, to say

the truth, these *scholastic reformers have transmitted their dia- [*418]
lect and finesses to posterity, so interwoven in the body of our le-

gal polity, that they cannot now be taken out without a manifest injury

to the substance. Statute after statute has in later times been made, to

pare c ff these troublesome excrescences, and restore the common law to

its pristine simplicity and vigour ; and the endeavour has greatly succeed-
ed : but still the scars are deep and visible ; and the liberality of our mo-
dern courts ofjustice is frequently obliged to have recourse to unaccount-
able, fictions and circuities, in order to recover that equitable and substantial

justice, which for along time was totally buried under i\\e narrow rules and
fanciful niceties of metaphysical and Norman jurisprudence.

4. A fourth innovation was the introduction of the trial by combat, for the

decision of all civil and criminal questions of fact in the last resort.

This was the immemorial practice of all the northern nations ; but first

reduced to regular and stated forms among the Burgundi, about the close

of the fifth century : and from them it passed to other nations, particularly

the Franks and the Normans : which last had the honour to establish it

here, though clearly an unchristian, as well as most uncertain, method
of trial. But it was a sufficient recommendation of it to the conque-

ror and his warlike countrymen, that it was the usage of their native duchy
of Normandy.

5. But the last and most important alteration, both in our civil and mili-
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tary polity, was the engrafting on all landed estates, a few only excepted,

the fiction of feodal tenure ; which drew after it a numerous and oppres-

sive train of servile fruits and appendages ; aids, reliefs, primer seisins,

wardships, marriages, escheats, and fines for alienation ; the genuine con-
sequences of the maxim then adopted, that all the lands in England were
derived from, and holden, mediately or immediately, of the crown.

The nation at this period seems to have groaned under as abso-

[*419] lute slavery, as was in the power of a warlike, an ^ambitious,

and a polite prince to create. The consciences of men were en-

slaved by four ecclesiastics, devoted to a foreign power, and unconnected
with the civil state under which they lived : who now imported from Rome
for the first time the whole farrago of superstitious novelties, which had
been engendered by the blindness and corruption of the times, between the

first mission of Augustin the monk, and the Norman conquest ; such as

transubstantiation, purgatory, communion in one kind, and the worship of

saints and images ; not forgetting the universal supremacy and dogmati-

cal infallibility of the holy see. The laws, too, as well as the prayers,

were administered in an unknown tongue. The ancient trial by jury gave
way to the impious decision by battel. The forest laws totally restrained

all rural pleasures and manly recreations. And in cities and towns the case

was no better ; all company being obliged to disperse, and fire and candle to

be extinguished, by eight at night, at the sound of the melancholy curfeu.

The ultimate property of all lands, and a considerable share of the present

profits, were vested in the king, or by him granted out to his Norman fa-

vourites ; who, by a gradual progression of slavery, were absolute vassals

to the crown, and as absolute tyrants to the commons. Unheard-of for-

feitures, talliages, aids, and fines, were arbitrarily extracted from the pillag-

ed landholders, in pursuance of the new system of tenure. And, to crown
all, as a consequence of the tenure by knight-service, the king has always

ready at his command an army of sixty thousand knights or milites ; who
were bound, upon pain of confiscating their estates, to attend him in time

of invasion, or to quell any domestic insurrection. Trade, or foreign mer-
chandise, such as it then was, was carried on by the Jews and Lombards,
and the very name of an English fleet, which king Edgar had rendered so

formidable, was utterly unknown to Europe : the nation consisting wholly

of the clergy, who were also the lawyers ; the barons, or great lords of

the land; the knights, or soldiery, who were the subordinate land-

holders ; and the burghers, or inferior tradesmen, who from their insigni-

ficancy happily retained, in their socage and burgage tenure, some
[*420] ^points of their ancient freedom. All the rest were villeins or

bondmen.
From so complete and well-concerted a scheme of servility, it has been

the work of generations for our ancestors, to redeem themselves and their

posterity into that state of liberty which we now enjoy : and which there-

fore is not to be looked upon as consisting of mere encroachments on the

crown, and infringements on the prerogative, as some slavish and narrow-

minded writers in the last century endeavoured to maintain : but as, in ge-

neral, a gradual restoration of that ancient constitution, whereof our Saxon
forefathers had been unjustly deprived, partly by the policy, and partly by

the force of the Norman. How that restoration has, in a long series of

years, been step by step effected, I now proceed to inquire.

William Rufus proceeded on his father's plan, and in some points ex-
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tended it ;
particularly with regard to the forost-iaws. But his brother and

successor, Henry the First, found it expedient, when first ho came to the

crown, to ingratiate himself with the people ; by restoring (as our monk-
ish historians tell us) the laws of king Edward the Confessor. The ground

whereof is this : that by charter he gave up the great grievances of mar-

riage, ward, and relief, the beneficial pecuniary /riti/.? of his feodal tenures

;

but reserved the tenures themselves, for the same military purposes that his

father introduced them. He also abolished the curfeu (c) : for, though it i.^

mentioned in our laws a full century afterwards (/), yet it is rather spoken

of as a known time of night (so denominated from Uiat abrogated usage),

than as a still subsisting custom. There is extant a code of laws in his

name, consisting partly of those of the Confessor, but with great additions

and alterations of his own ; and chiefly calculated for the regulation of the

county courts. It contains some directions as to crimes and their punish-

ments (that of theft being made capital in his reign), and a few

things relating to estates, ^particularly as to the descent of lands: [*421]
which being by the Saxon laws equally to all the sons, by the

feodal or Norman to the eldest only, king Henry here moderated the

difference ; directing the eldest son to have only the principal estate, "pW-
mum patris feudum," the rest of his estates, if he had any others, being

equally divided among them all. On the other hand, he gave up to the

clergy the free election of bishops and mitred abbots : reserving however
these ensigns of patronage, conge d/eslire^ custody of the temporalities

when vacant, and homage upon their restitution. He lastly united again

for a time the civil and ecclesiastical courts, which union was soon dissolv-

ed by his Norman clergy : and, upon that final dissolution, the cognizance

of testamentary causes seems to have been first given to the ecclesiastical

court. The rest remained as in his father's time ; from whence we may
easily perceive how far short this w£is of a thorough restitution of king

Edward's, or the Saxon laws.

The usurper Stephen, as the manner of usurpers is, promised much at

his accession, especially with regard to redressing the grievances of the

forest-laws, but performed no great matter either in that or in any other

point. It is from his reign, however, that we are to date the introduction

of the Roman civil and canon laws into this realm : and at the same time

was imported the doctrine of appeals to the court of Rome, as a branch of

the canon law.

By the time of king Henry tlie Second, if not earher, the charter of

Henry the First seems to have been forgotten : for we find the claim of

marriage, ward, and relief, then flourishing in full vigour. The right of

primogeniture seems also to have tacitly revived, being found more con-

venient for the public than the parcelling of estates into a multitude of

minute subdivisions. However, in this prince's reign much was done to

methodize the laws, and reduce them into a regular order ; as appears from
that excellent treatise of Glanvil ; which, though some of it be now anti-

quated and altered, yet, when compared with the code of Henry
the First, *it carries a manifest superiority (g). Throughout his [*422]
reign also was continued the important struggle, which we have
had occasion so often to mention, between the laws of England and
Rome : the former supported by the strength of the temporal nobility,

rr) Spelm. Cod. LL. W I. 288. Hen. 1.299. (f) Hal. Hiet. C. L. 138.

(f) SUL Civ. Lond. 13 Edw. I.
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\vhen endeavoured to be supplanted in favour of the latter by the popish

clergy. Which dispute was kept on foot till the reign of Edward the

First : when the laws of England, under the new discipline introduced by
that skilful commander, obtained a complete and permanent victory. In

the present reign of Henry the Second, there are four things which pecu-

liarly merit the attention of a legal antiquarian: 1. The constitutions of

the parliament at Clarendon, a. d. 1164, whereby the king checked the

power of the pope and his clergy, and greatly narrowed the total exemp-

tion they claimed from the secular jurisdiction : though his farther progress

was unhappily stopped, by the fatal event of the disputes between him

and archbishop Becket. 2. The institution of the office ofjustices in eyre,

in itinere ; the king having divided the kingdom into six circuits (a little

different from the present), and commissioned these new-created judges to

administer justice, and try writs of assise in the several counties. These

i-emedies are said to have been then first invented ; before which all causes

were usually terminated in the county courts, according to the Saxon cus-

tom : or before the king's justiciaries in the aula regis, in pursuance of the

Norman regulations. The latter of which tribunals, travelling about with

the king's person, occasioned intolerable expense and delay to the suitors ;

and the former, however proper for little debts or minute actions, where

even injustice is better than procrastination, were now become liable to too

much ignorance of the law, and too much partiality as to facts, to deter-

mine matters of considerable moment. 3. The introduction and establish*

ment of the grand assize, or trial by special kind of jury in a writ of right,

at the option of the tenant or defendant, instead of the barbarous and Nor-

man trial by battel. 4. To this time must also be referred the in-

£*423] troduction of escuage, or pecuniary *commutation for personal

military service ; which in process of time was the parent of the

ancient subsidies granted to the crown by parliament, and the land-tax of

later times.

Richard the First, a brave and magnanimous prince, was a sportsman

as well as a soldier ; and therefore enforced the forest-laws with some
rigour ; which occasioned many discontents among his people : though

(according to Matthew Paris) he repealed the penalties of castration, loss

of eyes, and cutting off the hands and feet, before inflicted on such as

transgressed in hunting ; probably finding that their severity prevented

prosecutions. He also, when abroad, composed a body of naval laws at

the isle of Oleron, which are still extant, and of high authority ; for in

his time we began again to discover, that (as an island) we were natural*

ly a maritime power. But with regard to civil proceedings, we find no-

thing very remarkable in this reign, except a few regulations regarding

the Jews, and the justices in eyre: the king's thoughts being chiefly

taken up by the knight errantryi)f a croisade against the Saracens in the

holy land.

In king John's time, and that of his son Henry the Third, the rigours

of the feodal tenures and the forest-laws were so warmly kept up, that

they occasioned many insurrections of the barons or principal feudatories :

which at last had this effect, that first king John, and afterwards his son,

consented to the two famous charters of English liberties, magna carta, and

carta deforesta. Of these the latter was well calculated to redress many
grievances, and encroachments of the crown, in the exertion of forest-law:

and the former confirmed many liberties of the church, and redressed many
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grievances incident to foodal tenures, of no small moment at the time

;

though now, unless ronsidered attentively and with this retrospect, they

seem but of trifling concern. Rut, besides these feodal [)rovi.sioji9, care

was also taken therein to protect the Hul>iect af^ainst other oppressions,

then frequently arising from unreasonable amercements, from illrgal dis-

f Icssos, or other process for debts or services due to the crown, and
^iVoin the tyrannical abuse of the prerogative of purveyance and [*424]
pre-emption. It fixed the forfeiture of lands for felony in the

same manner as it still remains ; prohibited for the future the grants of ex-

clusive fisheries ; and the erection of now bridges so as to oppress the

neighbourhood. With respect to private rights : it established the testa-

mentary power of the subject over part of his personal estate, the rest be-

ing distributed among his wife and children ; it laid down the law of

dower, as it hath continued ever since ; and prohibited the appeals of wo-
men, unless for the death of their husbands. In matters of public police

and national concern : it enjoined an uniformity of weights and measures ;

gave new encouragements to commerce, by the protection of merchant
strangers ; and forbad the alienation of lands in mortmain. With regard

to the administration of justice : besides prohibiting all denials or delays

of it, it fixed the court of common pleas at Westminster, that the suitors

might no longer be harassed with following the king's person in all his

progresses ; and at the same time brought the trial of issues home to the

very doors of the freeholders, by directing assises to be taken in the proper

counties, and establishing annual circuits ; it also corrected some abuses

then incident to the trials by wager of law and of battel ; directed the

regular awarding of inquest for life or member
; prohibiting the king's in-

ferior ministers from holding pleas of the crown, or trying any criminal

charge, whereby many forfeitures might otherwise have imjustly accrued

to the exchequer : and regulated the time and place ofholding the inferior

tribunals of justice, the county-court, sheriff's tourn, and court-leet. It

confirmed and established the liberties of the city of London, and all other

cities, boroughs, towns, and ports of the kingdom. And, lastly (which

alone would have merited the title that it bears, of the great charter), it

protected every individual ofthe nation in the free enjoyment of his life, his

liberty, and his property, unless declared to be forfeited by the judgment of

his peers, or the law of the land (3).

*However, by means of these struggles, the pope in the reign [*425]
of king John gained a still greater ascendant here, than he ever

had before enjoyed ; which continued through the long reign of his son

Henry the Third : in the beginning of whose time the old Saxon trial by
ordeal was also totally abolished. And we may by this time perceive, in

Bracton's treatise, a still faF*her improvement in the method and regularity

of the common law, especially in the point of pleadings (/i). JN or must
it be forgotten, that the first traces which remain of the separation of the

greater barons from the less, in the constitutions of parliaments, are found

in the great charter of king John ; though omitted in that of Henry III.

;

(A) Hal. Hirt. C. L. 1.56.

(3) The following is tlie celebrated 29th suis, aut utlagetur, aut exulet. a«i( aliquo modo
ch&\)teT of magna carta, the foundation of the destruatur, nee super eum ibimus, nrc suprr

liberty of Englishmen : eum mittemu9, nisi per logile judicium parium
'* NuUus hber hotno capiatur, rel impriso- suorum vel per legem terra-. Kulli vcndemu«,

netur, aut diss^fisiatur da libero tenemento nulli negabimus, aut di#ercmua rectum »»l

suo vel liberUitibiis vel liberis cnn«u»tudinibus juatitiam."

Vol. II. 91
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and that, towards the end of the latter of these reigns, we find the first

record ofany writ for summoning knights, citizens, and burgesses to par-

liament. And here we conclude the second period of our English legal

history.

III. The third commences with the reign of Edward the First, who
hath justly been styled our English Justinian. For in his time the law
did receive so sudden a perfection, that sir Matthew Hale does not scruple

to affirm (t), that more was done in the first thirteen years of his reign to

settle and establish the distributive justice of the kingdom, than in all the

ages since that time put together.

It would be endless to enumerate all the particulars of these regulations ;

but the principal may be reduced under the following general heads.

1. He estabHshed, confirmed, and settled, the great charter and charter of
forests. 2. He gave a mortal wound to the encroachments of the pope
and his clergy, by limiting and establishing the bounds of ecclesiastical

jurisdiction : and by obliging the ordinary, to whom all the goods of intes-

tates at that time belonged, to discharge the debts of the deceased. 3. He
defined the limits of the several temporal courts of the highest jurisdiction,

those of the king's bench, common pleas and exchequer ; so as

[*426] *they might not interfere with each other's proper business : to

do which they must • now have recourse to a fiction, very neces-

sary and beneficial in the present enlarged state of property. 4. He set-

tled the boundaries of the inferior courts in counties, hundreds, and ma-
nors : confining them to causes of no great amount, according to their

primitive institution : though of considerably greater, than by the alteration

of the value of money they are now permitted to determine. 6. He se-

cured the property of the subject, by abolishing all arbitrary taxes and
talliages, levied without consent of the national council. 6. He guarded
the common justice of the kingdom from abuses, by giving up the royal

prerogative of sending mandates to interfere in private causes. 7. He
settled the form, solemnities, and effect, of fines levied in the court of com-
mon pleas : though the thing in itself was of Saxon original. 8. He first

established a repository for the public records of the kingdom ; few of

which are ancienter than the reign of his father, and those were by him col-

lected. 9. He improved upon the laws of king Alfred, by that great and

orderly method of watch and ward, for preserving the public peace and

preventing robberies, established by the statute of Winchester. 10. He
settled and reformed many abuses incident to tenures, and removed some
restraints on the alienation of landed property, by the statute of quia emp-

tores, 11. He instituted a speedier way for the recovery of debts, by

granting execution, not only upon goods and chattels, but also upon lands,

by writ of elegit ; which was ofsignal benefiUto a trading people : and upon

the same commercial ideas, he also allowed the charging of lands in a sta-

tute merchant, to pay debts contracted in trade, contrary to all feodal prin-

ciples. 12. He effectually provided for the recovery of advowsons, as tem-

poral rights; in which, before, the law was extremely deficient. 13. He
also effectually closed the great gulph, in which all the landed property of

the kingdom was in danger ofbeing swallowed, by his reiterated statutes of

mortmain ; most admirably adapted to meet the frauds that had then

been devised, though afterwards contrived to be evaded by the in-

[*427] vention of uses. *14. He established a new limitation of pro-

(*) Hel. Hist. C. L. 158.
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perty by the creation of estates-tail ; concerning the pood policy of which,

modern times have, however, entertained a very different opinion. 15.

He reduced all Wales to the subjection, not only of the rrown, but in

great measure of the laws, of England, (which was thoroughly completed

in the reign of Henry the Eighth) ; and seems to have entertained a de-

sign of doing the like by Scotland, so as to have formed an entire and com-
plete union of the island of Great Britain.

I might continue this catalogue much farther—but upon the whole we
may observe, that the very scheme and model of the administration of

common justice between party and party, was entirely settled by this

king (k) : and has continued nearly the same, in all succeeding ages, to

this day, abating some few alterations, which the humour or necessity of

subsequent times hath occasioned. The forms of writs, by which actions

are commenced, were perfected in his reign, and established as models for

posterity. The pleadings, consequent upon the writs, were then short,

nervous, and perspicuous : not intricate, verbose, and formal. The legal

treatises, written in his time, as Britton, Flela, Hengham, and the rest, are,

for the most part, law at this day ; or at least were so, till the alteration of

tenures took place. And, to conclude, it is from this period, from the exact

ohservatjon of magna carta, rather than from its making or reneical, in the

days of his grandfather and father, that the liberty of Englishmen began again

to rear its head : though the weight of the military tenures hung heavy

upon it for many ages after.

I cannot give a better proof of the excellence of his constitutions, than

that from his time to that of Henry the Eighth, there happened very few,

and those not very considerable, alterations in the legal^rwjs of proceedings.

As to matter of substance : the old Gothic powers of electing the

principal subordinate magistrates, the sheriffs, and *conservators of [*428]
the peace, were taken from the people in the reigns of Edward
H. and Edward HI. ; and justices of the peace were established instead

of the latter. In the reign also of Edward the Third the parliament is sup-

posed most probably to have assumed its present form ; by a separation of
the commons from the lords. The statute for defining and ascertaining

treasons was one of the first productions of this new-modelled assembly
;

and the translation of the law proceedings from French into Latin another.

Much also was done, under the auspices of this magnanimous prince, for

establishing our domestic manufactures ; by prohibiting the exportation of

English wool, and the importation or wear of foreign cloth or furs ; and by
encouraging cloth-workers from other countries to settle here. Nor was
the legislature inattentive to many other branches of commerce, or indeed

to commerce in general : for, in particular, it enlarged the credit of the

merchant, by introducing the statute staple ; whereby he might the more
readily pledge his lands for the security of his mercantile debts. And, as

personal property now grew by the extension of trade, to be much more
considerable than formerly, care was taken, in case of intestacies, to appoint

administrators particularly nominated by the law, to distribute that personal

property among the creditors ' and kindred of the deceased, which before

had been usually applied, by the officers of the ordinary, to uses then de-

nominated pious. The statutes also of praemunire, for effectually depress-

ing the civil power of the pope, were the work of this and the subsequent

reign. And the establishment of a laborious parochial clergy, by the en-

(k) HaL HLit C. L. 169.
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dowment of vicarages out of the overgrown possessions ofthe monasteries,
added lustre to the close of the fourteenth century : though the seeds of
the general reformation, which were thereby first sown in the kingdom,
were almost overwhelmed by the spirit of persecution, introduced into the

laws of the land by the influence of the regular clergy.

From this time to that of Henry the Seventh, the civil wars and
[*429] disputed titles to the crown gave no leisure for farther *juridical

improvement ;
" nam silent leges inter arma,^^—And yefeit is to these

very disputes that we owe the happy loss of all the dominions of the crown
on the continent of France ; which turned the minds of our subsequent
princes entirely to domestic concerns. To these likewise we owe the

method of barring entails by the fiction of common recoveries ; invented ori-

ginally by the clergy, to evade the statutes of mortmain, but introduced
under Edward the Fourth, for the purpose of unfettering estates, and making
them more liable to forfeiture : while, on the other hand, the owners en-

deavoured to protect them b^ the universal establishment of uses^ another of
the clerical inventions.

In the reign of king Henry the Seventh, his ministers (not to say the

king himself) were more industrious in hunting out prosecution upon old

and forgotten penal laws, in order to extort money from the subject^than in

framing any new beneficial regulations. For the distinguishing character

of this reign was that of amassing treasure in the king's coffers, by every

means that could be devised : and almost every alteration in the laws,

however salutary or otherwise in their future consequences, had this and
this only for their great and immediate object. To this end the court of

star-chamber was new-modelled, and armed with powers, the most dan-

gerous and unconstitutional, over the persons and properties of the subject.

Informations were allowed to be received, in lieu of indictments, at the as-

sises and sessions of the peace, in order to multiply fines and pecuniary

penalties. The statute of fines for landed property was craftily and covert-

ly contrived, to facilitate the destruction of entails, and make the owners
of real estates more capable to forfeit as well as to aliene. The benefit

of clergy (which so often intervened to stop attainders and save the inhe-

ritance) was now allowed only once to lay offenders, who only could have

inheritances to lose. A writ of capias was permitted in all actions on the

case, and the defendant might in consequence be outlawed ; because up-

on such outlawry his goods became the' property of the crown.

[*430] In short, there is hardly a statute in this reign *introductive of a

new law or modifying the old, but what either directly or obliquely

tended to the emolument of the exchequer.

IV. This brings us to the fourth period of our legal history, viz. the re-

formation of religion, under Henry the Eighth, and his children ; which

opens an entire new scene in ecclesiastical matters ; the usurped power of

the pope being now for ever routed and destroyed, all his connections with

that island cut oflT, the crown restored to its supremacy over spiritual men
and causes, and the patronage of bishoprics being once more indisputably

vested in the king. And, had the spiritual courts been at this time re-

united to the civil, we should have seen the old Saxon constitution with

regard to the ecclesiastical polity completely restored.

With regard also to our civil polity, the statute of wills, and the statute

of uses (both passed in the reign of this prince), made a great alteration

as to property : the former, by allowing the devise of real estates by will,
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which before was in general forbidden ; the latter, by endeavouring to de-

stroy the intricate nicety of uses^ though the narrownesH and pedantry of
the courts of common law prevented this statute from having it8 full bene-

ficial effect. And thence the courts of equity assumed a jurisdiction, dic-

tated by common justice and common sense : which, however arbitrarily

exercised or productive ofjealousies in its infancy, has at length been ma-
tured into a most elegant system of rational jurisprudence ; the prir^^iples

of which (notwithstanding they may differ in forms) are now equally

adopted by the courts of both law and equity. From the statute of uses,

and another statute of the same antiquity (which protected estates for

years from being destroyed by the reversioner), a remarkable alteration

took place in the mode of conveyancing : the ancient assurance by feofT-

ment and livery upon the land being now very seldom practised, since the

more easy and more private invention of transferring property, by secret

conveyances to uses, and long terms of years, being now continu-

ally created in mortgages *and family e©ttl©ments, which may be [*43l]
moulded to a thousand useful purposes by tho ingenuity of an
able artist.

The farther attacks in this reign upon the immunity of estates-tail,

which reduced them to little more than the conditional fees at Ihe common
law, before the passing of the statute de donis ; the establishment of re-

cognizances in the nature of a Itatute-staple, for facilitating the raising of
money upon landed security ; and the introduction of the bankrupt laws,

as well for the punishment of the fraudulent, as the relief of the unfortu-

nate, trader ; all these were capital alterations of our legal polity, and
highly convenient to that character, which the English began now to re-

assume, of a great commercial people. The incorporation of Wales with

England, and the more uniform administration of justice, by destroying

some counties palatine, and abridging the unreasonable privileges of such
as remained, added dignity and strength to the monarchy ; and, together

with the numerous improvements before observed upon, and the redress of
many grievances and oppressions which had been introduced by his father,

will ever make the administration of Henry VHL a very distinguished aera

in the annals ofjuridical history.

It must be however remarked, that (particularly in his latter years) the

royal prerogative was then strained to a very tyrannical and oppressive

height ; and, what was the worst c-rcumstance, its encroachments were es-

tablished by law, under the sanction of those pusillanimous parliaments,

one of which, to its eternal disgrace, passed a statute, whereby it was en-

acted that the king's proclamations should have the force of acts of parlia-

ment ; and others concurred in the creation of that amazing heap of wild

and new-fangled treasons, which were slightly touched upon in a former

chapter (/). Happily for the nation, this arbitrary reign was succeeded by
the minority of an amiable prince ; during the short sunshine of which,

great part of these extravagant laws were repealed. And, to do
justice to the shorter reign of queen Mary, *many salutary and [*432]
popular laws, in civil matters, were made under her administra-

tion
; perhaps the better to reconcile the people to the bloody measures

which she was induced to pursue, for the re-establishment of religious sla-

very : the well-concerted schemes for effecting which, were (through the pro-

vidence of God) defeated by the seasonable accession of queen Elizabeth.

(/) S«e p«ge 86.



336 RISE, PROGRESS, AND IMPROVEMENTS

The religious liberties of the nation being, by that happy event, esta-

blished (we trust) on an eternal basis (though obliged in their infancy to

be guarded, against papists and other non-conformists, by laws of too san-

guinary a nature) ; the forest-laws having fallen into disuse ; and the ad-

ministration of civil rights in the courts of justice being carried on in a re-

gular course, according to the wise institutions of king Edward the First,

withcykit any material innovations ; all the principal grievances introduced

by the Norman conquest seem to have been gradually shaken off, and our

Saxon constitution restored, with considerable improvements : except only

in the continuation of the military tenures, and a few other points, which

still armed the crown with a very oppressive and dangerous prerogative.

It is also to be remarked that the spirit of enriching the clergy and endow-
ing religious houses had (through the former abuse of it) gone over to such
a contrary extreme, and the princes of the house of Tudor and their fa-

vourites had fallen with such avidity upon the spoils of the church, that a

decent and honourable maintenance was wanting to many of the bishops

and clergy. This produced the restraining statutes, to prevent the aliena-

tions of lands and tithes belonging to the church and universities. The
number of indigent persons being also greatly increased, by withdrawing

the alms of the monasteries, a plan was formed in the reign of queen Eli-

zabeth, more humane and beneficial than even feeding and clothing of mil-

lions ; by affording them the means (with proper industry) to feed and
to clothe themselves. And, the farther any subsequent plans for maintain-

ing the poor have departed from this institution, the more impracticable

and even pernicious their visionary attempts have proved.

[*433] ^However, considering the reign of queen Elizabeth in a great

and political view, we have no reason to regret many subsequent
alterations in the English constitution. For, though in general she was a

wise and excellent princess, and loved her people ; though in her time

trade flourished, riches increased, the laws were duly administered, the na-

tion was respected abroad, and the people happy at home : yet, the in-

crease of the power of the star-chamber, and the erection of the high com-
mission court in matters ecclesiastical, were the work of her reign. She
also kept her parliament at a very awful distance : and in many particu-

lars she, at times, would carry the prerogative as high as her most arbi-

trary predecessors. It is true, she very seldom exerted this prerogative so

as to oppress individuals ; but still she had it to exert : and therefore the

felicity of her reign depended more on her want of opportunity and incli-

nation, than want of power, to play the tyrant. This is a high encomi-
um on her merit ; but at the same time it is sufficient to shew, that these

were not those golden days of genuine liberty that we formerly were
taught to believe : for surely, the true liberty of the subject consists not so

much in the gracious behaviour, as in the limited power, of the sovereign.

The great revolutions that had happened, in manners and in property,

had paved the way by imperceptible yet sure degrees, for as great a revo-

lution in government : yet, while that revolution was effecting, the crown
became more arbitrary than ever, by the progress of those very means,
which afterwards reduced its power. It is obvious to every observer, that,

till the close <5f the Lancastrian civil wars, the property and the power of

the nation were chiefly divided between the king, the nobility, and the cler-

gy. The commons were generally in a state of great ignorance ; their

personal wealth, before the extension of trade, was comparatively small

;
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and the nature of thrir landed property was such, as kept them in conti-

nual dependence upon their feodal lord, being usually some power-

ful baron, some opulent abbey, *or sometimes the king himself. [*434]
Though a notion of general liberty had strongly pervaded and
animated the whole constitution, yet the particular liberty, the natural

equality, and personal independence of individuals, were little regarded or

thought of; nay, even to assert them was treated as the height of sedi-

tion and rebellion. Our ancestors heard, with detestation and horror, those

sentiments rudely delivered, and pushed to most absurd extremes, by the

violence of a Cade and a Tyler ; which have since been applauded, with a
zeal almost rising to idolatry, when softened and recommended by the

eloquence, the moderation, and the arguments of a Sidney, a Locke, and a
Milton.

But when learning, by the invention of printing and tho progress of re-

ligious reformution, began to be universally disseminated ; when trade and
navigation were suddenly carried to an amazing extent, by the use of the

compass and the consequent discovery of the Indies ; the minds of men,
thus enlightened by science and enlarged by observation and travel, began
to entertain a more just opinion of the dignity and rights of mankind. An
inundation of wealth flowed in upon the merchants, and middling rank;

while the two great estates of the kingdom, which formerly had balanced

the prerogative, the nobility and clergy, were greatly impoverished and
weakened. The popish clergy, detected in their frauds and abuses, ex-

posed to the resentment of the populace, and stripped of their lands and
revenues, stood trembling for their very existence. The nobles, enervated

by the refinements of luxury (which knowledge, foreign travel, and the

progress of the politer arts, are too apt to introduce with themselves), and
fired with disdain at being rivalled in magnificence by the opulent citizens,

fell into enormous expenses ; to gratify which they were permitted, by the

policy of the times, to dissipate their overgrown estates, and alienate their

ancient patrimonies. This gradually reduced their power and their influ-

ence within a very moderate bound: while the king, by the spoil of the

monasteries and the great increase of the customs, grew rich, in-

dependent, and haughty ; and the *commons were not yet sensi- [*4363
ble of the strength they had acquired, nor urged to examine its ex-

tent by new burthens or oppressive taxations, during the sudden opulence

of the exchequer. Intent upon acquiring new riches, and happy in being

freed from the insolence and tyranny of the orders more immediately above

them, they never dreamed of opposing the prerogative to which they had
been so little accustomed ; much less of taking the lead in opposition, to

which by their weight and their property they were now entitled. The
latter years of Henry the Eighth were therefore the times of the greatest

despotism that have been known in this island since the death of \Villiam

the Norman : the prerogative as it then stood by common law (a:nd much
more when extended by act of parliament), being too large to be endured

in a land of liberty.

Queen Elizabeth, and the intermediate princes of the Tudor line, had

almost the same legal powers, and sometimes exerted them as roughly, as

their father king Henry the Eighth. But the critical situation of that

princess with regard to her legitimacy, her religion, her enmity with Spain,

and her jealousy of the queen of Scots, occnsioned greater caution in her

conduct. She probably, or her able advisers, had penetration enough to
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discern how the power of the kingdotn had gradually shifted its channefy

and wisdom enough not to provoke the commons to discover and feel their

strength. She therefore threw a veil over the odioUs part of prerogative j

which was never wantonly thrown aside, but only to answer some im-

portant purpose I and, though the royal treasury no longer overflowed

with the wealth of the clergy, which had been all granted out, and had
contributed to enrich the people, she asked for supplies with such mode-
ration, and managed them with so much economy, that the commons
were happy in obliging her. Such, in short, were her circumstances, her

necessities, her wisdom, and her good disposition, that never did a prince

so long and so entirely, for the space of half a century together, reign in

the affections of the people.

[*436] *0n the accession of king James I., no new degree of royal

power was added to, or exercised by him ; but such a sceptre was
too weighty to be wielded by such a hand. The unreasonable and im-

prudent exertion of what was then deemed to be prerogative, upon trivial

and unworthy occasions, and the claim of a more absolute power inherent

in the kingly office than had ever been carried into practice, soon awakened
the sleeping lion. The people heard with astonishment doctrines preached
from the throne and the pulpit, subversive of liberty and property, and all

the natural rights of humanity. They examined into the divinity of this

claim, and found it weakly and fallaciously supported : and common rea-

son assured them, that if it were of human origin, no constitution could
establish it without power of revocation, no precedent could sanctify, no
length of time could confirm it. The leaders felt the pulse of the nation,

and found they had ability as well as inclination to resist it : and ac-

cordingly resisted and opposed it, whenever the pusillanimous temper of
the reigning monarch had courage to put it to the trial ; and they gained
some little victories in the cases of concealments ; monopolies, and the dis-

pensing power. In the mean time, very little was done for the improve-

ment of private justice, except the abolition of sanctuaries, and the exten-

sion of the bankrupt laws, the limitation of suits and actions, and the regu-

lating of informations upon penal statutes. For I cannot class the laws

against witchcraft and conjuration under the head of improvements ; nor
did the dispute between lord EUesmere and sir Edward Coke, concerning

the powers of the court of chancery, tend much to the advancement of

justice.

Indeed when Charles the First succeeded to the crown of his father, and
attempted to revive some enormities, which had beerj dormant in the reign

of king James, the loans and benevolences extorted from the subject, the

arbitrary imprisonments for refusal, the exertion of martial law in time of

peace, and other domestic grievances, clouded the morning of that

£*437] ^misguided prince's reign ; which, though the noon of it began a

little to brighten, at last went down in blood, and left the whole
kingdom in darkness. It must be acknowledged that, by the petition of
right, enacted to abolish these encroachments, the English constitution re-

ceived great alteration and improvement. But there still remained the

latent power of the forest-laws, which the crown most unreasonably re-

vived. The legal jurisdiction of the star-chamber and high commission
courts was extremely great ; though their usurped authority was greater.

And if we add to these the disuse of parliaments, the ill-timed zeal and
despotic proceedings of the ecclesiastical governors in matters of mere in-
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^^erence, together with the arbitrary levies of tonnage and poundage
ship-money, and other projects, we may see grounds most amply sufricieiu

for seeking redress in a legal constittitional way. This rcidrcss, wher
sought, was also constitutionally given : for all these oppressions were ao«

tually abolished by the king in parliament, before th<; rebellion broke out,

by the several statutes for triennial parliaments, for abolishing the star-

chamber and high commission courts, for ascertaining the extent of forests

and forest-laws, for renouncing ship-money and other exactions, and for

giving up the prerogative of knighting the king's tenants in capite in conse-

quence of their feodal tenures ; though it nuist bo acknowledged that these

concessions were not made with so good a grrce, as to conciliate the con-

fidence of the people. Unfortunately, either by his own mismanagement,
or by the arts of his enemies, the king had lost the reputation of sincerity

;

which is the greatest unhappiness that can befal a prince Though he
formerly had strained his prerogative, not only beyond what the genius of

the present times would bear, but also beyond the examples of former ages,

he had now consented to reduce it to a lower ebb than was consistent with

monarchical government. A conduct so opposite to his temper and prin-

ciples, joined with some rash actions and unguarded expressions, made the

people suspect that this condescension was merely temporary, Fiushed
therefore with the success they had gained, fired with resentment

for past oppressions, *and dreading the consequences if the king [*438]

should regain his power, the popular leaders (who in all ages have
called themselves the people) began to grow insolent and ungovernable :

their insolence soon rendered them desperate : and despair at length forced

them to join with a set of military hypocrites and enthusiasts, who over-

turned the church and monarchy, and proceeded with deliberate solemnity

to the trial and murder of their sovereign.

I pass by the crude and abortive schemes for amending the laws in the

times of confusion which followed ; the most promising and sensible where-

of (such as the establishment of new trials, the abolition of feodal tenures,

the act of navigation, and some others) were adopted iu the

V. Fifth period, which I am next to mention, viz. after the restoration

of king Charles II. Immediately upon which, the principal remaining

grievance, the doctrine and consequences of military tenures, were tajien

away and abolished, except in the instance of corniption of inheritable

blood, upon attainder of treason and felony. And though the monarch,

in whose person the regal government was restored, and with it our an-

cient constitution, deserves no commendation from posterity, yet in his

reign (wicked, sanguinary, and turbulent as it was), the concurrence of

happy circumstances was such, that from thence we may date not only

the re-establishment of our church and monarchy, but also the complete

restitution of English liberty, for the first time since its total abolition at the

conquest. For therein not only these slavish tenures, the badge of foreign

dominion, with all their oppressive appendages, were removed from incum-

bering the estates of the subject ; but also an additional security of his»

person from imprisonment was obtained by that great bulwark of our con-

stitution, the habeas corpus act. These two statutes, with regard to our

property and persons, form a second magna carta., as beneficial and effec-

tual as that of Running-Mead. That only pruned the luxuriances of

the feodal system ; but the statute of Charles the Second extir-

pated all its *slaveries; except perhaps in copyhold tenure; and [•439]

Vol. II. 92
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there also they are now in great measure enervated by gradual custoni>

and the interposition of our courts of justice. Magna carta only, in gene-
ral terms, declared, that no man shall be imprisoned contrary to law : the

habeas corpus act points him out effectual means, as well to release him-
self, though committed even by the king in council, as to punish all those

who shall thus unconstitutionally misuse him.

To these I may add the abolition of the prerogatives of purveyance
and pre-emption ; the statute for holding triennial parliaments ; the test

and corporation acts, which secure both our civil and religious liberties

;

the abolition of the writ de haeretico comburendo ; the statute of frauds and
perjuries, a great and necessary security to private property ; the statute

for distribution of intestates' estates, and that of amendments and jeofails^

which cut off those superfluous niceties whieh so long had disgraced our
courts ; together with many other wholesome acts that were passed in this

reign, for the benefit of navigation and the improvement of foreign commerce

:

and the Avhole, when we likewise consider the freedom from taxes and ar-

mies which the subject then enjoyed,^ will be sufficient to demonstrate this

truth, " that the constitution of England had arrived to its full vigour,, and
the true balance between liberty and prerogative was happily established

by law, in the reign of king Charles the Second."
It is far from my intention to palliate or defend many very iniquitous

proceedings, contrary to all law, in that reign ,^ through the artifice ofwicked
politicians, both in and out of employment. What seems incontestible is

this ; that bi/ the law (w), as it then stood (notwithstanding some invidious,

nay dangerous, branches of the prerogative have since been lop-

P440] ped *off, and tlie rest more clearly defined), the people had as

large a portion of real liberty as is consistent with a state of so-

ciety ; and suflicient power, residing in their own hands, to assert and pre-

serve that liberty, if invaded by the royal prerogative. For which I need
but appeal to the memorable catastrophe of the next reig-n. For when
king Charles's deluded brother attempted to enslave the nation, he found it

was beyond his power: the people both could, and did, resist him; and,

in consequence of such resistance, obliged him to quit his enterprise and
his throne together. Which introduces us to the last period of our legal

history ; viz.

VI. From the revolution in 1688 to the present time. In this period

many laws have passed ; as the bill of rights, the toleration-act, the act

of settlement with its conditions, the act for uniting England with Scot-

land and some others: which have asserted our liberties in more clear and
emphatical terms ; have regulated the succession of the crown by parlia-

ment, as the exigencies of religious and civil freedom required ; have con-

firmed, and exemplified, the doctrine of resistance, when the executive

magistrate endeavours to subvert the constitution ; have maintained the

superiority of the laws above the king, by pronouncing his dispensing

power to be illegal ; have indulged tender consciences with every religious

liberty, consistent with the safety of the state ; have established triennial,

since turned into septennial, elections of members to serve in parliament;

have excluded certain officers from the house of commons ; have restrain-

ed the king's pardon from obstructing parliamentary impeachments ; have
imparted to all the lords an equal right of trying their fellow-peers ; have

(ot) The point oftime at which I would choose to passed, and that for Ucensing the press had expired;

fix this theoretical perfectionof our puWic law, is though the years which immediately followed it

in the year 1679 ; after the habeas corpus act was were times of great practical oppressiou..
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Togulatod trials for high treason ; have afforded our posterity a hope that

corruption of blood may one day bo abolished and forgotten ; have (by
the desire of his prc«ent majesty) sot bounds to the civil list, and placed
the administration of that revenue in hands that arc accountable to par-
liament ; and have (by the like desire) made the judges completely inde-
pendent of the king, his ministers, and his successors. Yet,
though tlieso provisions have, in appearance and •nominally, ro- [•441]
dueed the strength o( the executive power to a much lower ebb
than iu the preceding period ; if on the other hand we throw into the oppo-
site Stale (what perhaps the immoderate reduction of the ancient preroga-
tive may have rendered in some degree necessary) the vast acquisition of
force, arising from the riot-act, and the annual expedience of a standing
army ; and the vast acquisition of personal attachment, arising from the

magiutude of the national debt, and the manner of levying those yearly
millions that are approi)riated to pay the interest ; we shall find that the

crown has, gradually and imperceptibly, gained almost as much in influence

as it has apparentJy lost in prerogative.

The chief alterations of moment (for the time would fail me to descend
to minutioi) in the administration of private justice during this period, are

the solemn recognition of the law of nations with respect to the rights of

embassadors : the cutting off, by the statute for the amendment of the

law, a vast number of excrescences, that in process of time had sprung
out of the practical part of it : the protection of corporate rights by the

improvements in writs of mandamus, and informations in nature of quo war-

ranlo : the regulations of trials by jury, and the admitting witnesses for

prisoners upon oath : the farther restraints upon alienation of lands in mort-

main : the annihilation of the terrible judgment oi peine fort et dare: the

extension of the benefit of clergy, by abolishing the pedantic criterion of

reading : the counterbalance to this mercy, by the vast increase of capital

punishment; the new and effectual methods for the speedy recovery of

rents : the improvements wliich have been made in ejectments for the

trying of titles : the introduction and establishment of paper-credit, by in-

dorsements upon bills and notes, which have shewn the legai possibility

and convenience (which our ancestors so long doubted) o( assigning a

chose in action ; the translation of all legal proceedings into the English

language : the erection of courts of conscience for recovering small debts,

and (which is much the better plan) the reformation of county courts:

the great system of marine jurisprudence, of which the founda-

tions have been laid, by clearly developing the principles on [•442]

which policies of insurance are founded, and by happily applying

those principles to particular cases : and, lastly, the liberality of sentiment,

which (though late) has now taken possession of our courts of common
law, and induced them to adopt (where facts can be clearly ascertained)

<he same principles of redress as have prevailed in our courts of equity,

from the time that lord Nottingham presided there ; and this, not only

where specially impowered by particular statutes (as in the case of bonds,

mortgages, and set-offs), but by extending the remedial influence of the

equitable writ of trespass on the case according to its primitive institution

by king Edward the First, to almost every instance of injustice not reme-

died by any other process. And these, I think, are all the material altera-

tions that have happened with respect to private justice in the course of

tlK' present century.
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Thus therefore, for the amusement and instruction of the student, I

have endeavoured to delineate some rude outlines of a plan for the his-

tory of our laws and liberties ; from their first rise and gradual progress,

among our British and Saxon ancestors, till their total eclipse at the;

Norman conquest ; from which they have gradually emerged, and risen

to the perfection they now enjoy, at different periods of time. We
have seen, in the course of our inquiries, in this and the former books,

that the fundamental maxims and rules of the law, which regard the

rights of persons, and the rights of things, the private injuries that may
be offered to both, and the crimes which aflect the public, have been and
are every day improving, and are now fraught with the accumulated
wisdom of ages ; that the forms of administering justice came to perfection

under Edward the First ; and have not been much varied, nor always for

the better, since : that our religious liberties were fully established at the
reformation : but that the recovery of our civil and political liberties was a.

work of longer time ; they not being thoroughly and completely regained,

till after the restoration of king Charles, nor fully and explicitly acknow-
ledged and defined, till the aera of the happy revolution. Of a

[*443] constitution, so wisely contrived, *so strongly raised, and so highly
finished, it is hard to speak with that praise, which is justly and

severely its due :—the thorough and attentive contemplation of it will

furnish its best panegyric. It hath been the endeavour of these commenta-
ries, however the execution may have succeeded, to examine its solid foun-
dations, to mark out its extensive plan, to explain the use and distribution of
its parts, and from the harmonious concurrence of those several parts, to

demonstrate the elegant proportion of the whole. We have taken occa-
sion to admire at every turn the noble monuments of ancient simplicity,

and the more curious refinements of modern art. Nor have its faults been
concealed from view ; for faults it has, lest we should be tempted to think it

of more than human structure ; defects, chiefly arising from the decays of
time, or the rage of unskilful improvements in later ages. To sustain, to re-

pair, to beautify this noble pile, is a charge intrusted principally to the no-
bility, and s\jch gentlemen of the kingdom as are delegated by their coun-
try to parliament. The protection of the Liberty of Britain is a duty
which they owe to themselves, who enjoy it ; to their ancestors, who trans-

mitted it down
; and to their posterity, who will claim at their hands this,

the best birthright, and noblest inheritance of mankind.

THE END OF THE FOURTH BOOK,



APPENDIX.

Sect. 1. Record of ah Indictment and Conviction or Murder,
AT THE Assizes.

Warwickshire, > Be it hemk.mbered, that at the general session of the Sewion of

to wit, S ^^^^^ '^^ '*'"!? ^^ oyer and termhicr holden at Warwick *^"' ""^ '""*

in and for the said county of Warwick, on Friday the twelfth day of March
'"^•

in the second year of the reign of the lord George the third, now king of
Great Britain, before sir Michael Foster, knight, one of the justices of the

said lord the king assigned to hold pleas before the king himself, sir Edward
Clive, knight, one of the justices of the said lord the king, of his court of
Common Bench, and others their fellows, justices of the said lord the king,

assigned by letters patent of the said lord the king, under his great seal of Commission of

Great Britain, made to them the aforesaid justices and others, and any two
or more of them, (whereof one of them the said sir Michael Foster and sir

Edward Clive, the said lord the king would have to be one) to inquire (by
the oath of good and lawful men of the county aforesaid, by whom the truth

of the matter might be the better known, and by other ways, methods, and
means, whereby they could or might the better know, as well within liber-

ties as without) more fully the truth of all treasons, misprisions of treasons,

insurrections, rebellions, counterfeitings, clippings, washings, false coinings,

and other falsities of the monies of Great Britain, and of other kingdoms or
dominions whatsoever; and of all murders, felonies, manslaughters, killings,

burglaries, rapes of women, unlawful meetings and conventicles, unlawful
uttering of words, unlawful assemblies, misprisions, confederacies, false al-

legations, trespasses, riots, routs, retentions, escapes, contempts, falsities,

negligences, concealments, maintenances, oppressions, champarties, deceits,

and all other misdeeds, offences, and injuries whalsoaver, and also the ac-

cessaries of the same, within the county aforesaid, as well within liberties

as without, by whomsoever and howsoever done, had, perpetrated, and com-
mitted, and by whom, to whom, when, how, and in what manner; and of
all other articles and circumstances in the said letters patent of the said lord
the king specified ; the premises and every or any of them howsoever con-
cerning; and for this time to hear and determine the said treasons and oyer and r«--

other the premises, according to the law and custom of the realm of Eng- miner,

land; and also keepers of the peace, and justices of the said lord the king, an^of the
assigned to hear and determine divers felonies, trespasses, and other misde- peace,
meanors committed within the county aforesaid, by the oath of sir James
Thomson, baronet, Charles Roper, Ilenry Dawes, Peter Wilson, Samuel Grand jury.

Rogers, John Dawson, James Phillips, John Mayo, Richard Savage, Wil-
liam Bell, James Morris, Laurence Hall, and Charles Carter, esquires,

good and lawful men of the county aforesaid, then and there impanelled,
sworn, and charged to inquire for the said lord the king and for the body of
the said county, it is presented ; That Peter Hunt, late of the parish of indictment.

Lighthorne in the said county, gentleman, not having the fear of God before
his eyes, but being rnoved and seduced by the instigation of the devil, on the
fifth day of March in the said second year of the reign of the said lord the

king, at the parish of Lighthorne aforesaid, with force and arms, in and
upon one Samuel Collins, in the peace of God and of the said lord the king
then and there being, feloniously, wilfully, and of his malice aforethought,
did make an assault; and that the said Peter Hunt, witjj a certain drawn
sword, made of iron and steel, of the value of five shillings, which he the
said Peter Hunt in his right hand then and there had and held, him the
said Samuel Collins, in and upon the left side of the belly of him the said
Samuel Collins then and there feloniously, wilfully, and of his malice afore-
thought, did strike, thrust, stab, and penetrate; giving unto the said Samuel
Collins, then and there, with the sword drawn as aforesaid, in and upon
the left side of the belly of him the said Samuel Collins, one mortal
wound of the breadth of one inch, and the depth of nine inches; of which
said mortal wound he the said Samuel Collins, at the parish of Lighthorne
aforesaid in the said county of Warwick, from the said fifth day of March
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Capias.

Session of
gaol delivery.

Arraignment.

Pica : not
guilty.

Issue.

Venire.

Verdict : gvul-

ty of murder.

Judgment of
death,

in the year aforesaid until the seventh day of the same month in the same
year, did languish, and languishing did live ; on which said seventh day
of March in the year aforesaid, the said Samuel Collins, at the parish of
Lighthorne aforesaid, in the county aforesaid, of the said mortal wound did
die : and so the jurors aforesaid, upon their oath aforesaid, do say, that the
said Peter Hunt him the said Samuel Collins, in manner and form afore-
said, feloniously, wilfully, and of his malice aforethought, did kill and mur-
der, against the peace of the said lord the now king, his crown, and dig-
nity. Whereupon the sheriff of the county aforesaid is commanded, that
he omit not for any liberty in his bailiwic, but that he take the said Peter
Hunt, if he may be found in his bailiwic, and him safely keep, to answer
to the felony and murder whereof he stands indicted. Which said indict-

ment the said justices of the lord the king above named, afterwards, to wit,

at the delivery of the gaol of the said lord the king, holden at Warwick in
and for the county aforesaid, on Friday the sixth day of August, in the
said second year of the reign of the said lord the king, before the right
honourable William lord Mansfield, chief justice of the said lord the king,
assigned to hold pleas before the king himself, sir Sidney Stafford Smythe,
knight, one of the barons of the exchequer of the said lord the king, and
others their fellows, justices of the said lord the king, assigned to deliver his
said gaol of the county aforesaid of the prisoners therein being, by their
proper hands do deliver here in court of Record in form of the law to be
determined. And afterwards, to wit, at the same delivery of the gaol of
the said lord the king of his county aforesaid, on the said Friday the sixth
day of August, in the said second year of the reign of the said lord the king,
before the said justices of the lord the king last above named and others
their fellows aforesaid, here cometh the said Peter Hunt, under the custody
of William Browne, esquire, sheriff of the county aforesaid, (m whose cus-
tody in the gaol of the county aforesaid, for the cause aforesaid, he had
been before committed,) being brought to the bar here in his proper person
by the said sheriff, to whom he is here also committed : And forthwith be-
ing demanded concerning the premises in the said indictment above specified
and charged upon him, how he will acquit himself thereof, he saith, that he
is not guilty thereof; and thereof for good and evil he puts himself upon
the country : And John Blencowe, esquire, clerk of the assizes for the coun-
ty aforesaid, who prosecutes for the said lord the king in this behalf, doth
the like : Therefore let a jury thereupon here immediately come before the

said justices of the lord the king last above mentioned, and others their fel-

lows aforesaid, of free and lawful men of the neighbourhood of the said
parish of Lighthorne in the county of Warwick aforesaid, by whom the

truth of the matter may be the better known, and who are not of kin to the

said Peter Hunt, to recognise upon their oath, whether the said Peter Hunt
be guilty of the felony and murder in the indictment aforesaid above speci-

fied, or not guilty: because as well the said John Blencowe, who prosecutes
for the said lord the king in this behalf, as the said Peter Hunt, have put
themselves upon the said jury. And the jurors of the said jury by the said

sheriff for this purpose impanelled and returned, to wit, David Williams,
John Smith, Thomas Home, Charles Nokes, Richard May, Walter Duke,
Matthew Lion, James White, William Bates, Oliver Green, Bartholomew
Nash, and Henry Long, being called, come ; who being elected, tried, and
sworn, to speak the truth of and concerning the premises, upon their oath
say, THAT the said Peter Hunt is guilty of the felony and murder aforesaid,

on him above charged in the form aforesaid, as by the indictment aforesaid

is above supposed against him ; and that the said Peter Hunt at the time
of committing the said felony and murder, or at any time since to this time,

had not nor hath any goods or chattels, lands or tenements, in the said

county of Warwick, or elsewhere, to the knowledge of the said jurors (1).

And upon this it is forthwith demanded of the said Peter Hunt, if he hath
or knoweth any thing to say, wherefore the said justices here ought not

upon the premises and verdict aforesaid to proceed to judgment and execu-
tion against him : who nothing further saith, unless as he before had said.

Whereupon, all and singular the premises being seen, and by the said jus-

tices here fully understood, it is considered by the court here, that the

said Peter Hunt be taken to the gaol of the said lord the king of the said

(1) This averment is no\v rendered unnecessary. See 7 and 8 Geo. IV. c. 2S,

^ 5 ; ante, p. 387, n. (7).
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county of Warwick from whence he came, and from thence to the place of

uxccution on Monday now next ensuing, beins: the ninth day of this instant

August, and there be hanged by the neclc until he be dead ; and that after- wkI djMoctlon-

wards his body be dissected and anatomized.

Sect. 2. Conviction of ManslaiToiiter.

upon their oath say, that the said Peter Hunt is not guilty Verdict : not

of the murder aforesaid, above charged upon him; but that the said Peter jriiH> "f mur-

Hunt is guilty of the felonious slaying of the aforesaid Samuel Collins; and J^j^.^ij^^"
that he had not nor hath any goods or chattels, lands or tenements, at the

^

lime of the felony and manslaughter aforesaid, or ever afterwards to this

time, to the knowledge of the said jurors (2). And immediately it is de-

manded of the said Peter Hunt, if he hath or knoweth any thing to say,

wherefore the said justices here ought not upon the premises and verdict

aforesaid to proceed to judgment and execution against him: wno saith Clergy prayed,

that he is a clerk, and prayeth the benefit of clergy to be allowed him in this

behalf. Wherfxpon, all "and singular the premises being seen, and by the Judgment to

.said justices here fully understood, it is considered by the court here, that be bumed in

the said Peter Hunt be burned in his left hand, and delivered. And im-
deiiveJcd.

mediately he is bumed in his left hand, and is delivered, according to the

form of the statute (3).

Sect. 3. Entry op a Trial tnstanter in the Court of King's Bench, upon
A collateral Issue

; and Rule of Court for Execution thereon.

Michaelmas Term, in the Sixth Year of the Reign of
King George the Third.

Kent ; The King ) The prisoner at the bar being brought into this court
against > in custody of the sheriflf of the county of Su.ssex, by

Thomas Rogers. ) virtue of his majesty's writ of habeas corpus, it is Habeas eorpu$.

ordered that the said writ and the return thereto be filed. And it appear- Record of at-

ing by a certain record of attainder, which hath been removed into this
tainderread;

court by bis majesty's writ of ce/iiorari, that the prisoner at the bar stands for felony and
attainted, by the naine of Thomas Rogers, of felony for a robbery on the robber^-,

highway, and the said prisoner at the bar having heard the record of the

said attainder now read to him, is now asked by the court here, what he Prisoner asked

hath to say for himself, why the court here should not proceed to award ex-
^y^f^'bar of

ecution against him upon the said attainder. He for plea saith, that he is execution,
not the same Thomas Rogers in the said record of attainder, named, and Plea; not the

against whom judgment was pronounced : and this he is ready to verify and s*"™® person,

prove, &c. To which said plea the honourable Charles Yorke, esquire, at- « ,• ,

tomey general of our present sovereign lord the king, who for our said lord ^^ 'cation;

the king in this behalf ])rosecuteth, being now present here in court, and
having heard what the said prisoner at the bar hath now alleged, for our
said lord the king by way of reply saith, that the said prisoner now here at

the bar is the same Thomas Rogers in the said record of attainder named, averring that

and against whom judgment was pronounced as aforesaid ; and this he '^^ '^•

Erayeih may be inquired into by the country; and the said prisoner at the Issue joined,

ar doth the like : Therefore let a jury in this behalf immediately come VemVe award-

here into court, by whom the truth of the matter will be the better known, ed '•'"<«»»'•'••

and who have no affinity to the said prisoner, to try upon their oath, whether
the said prisoner at the bar be the same Thomas Rogers in the said record
of attainder named, and against whom judgment was so pronounced as
aforesaid, or not : because as well the said Charles Yorke, esquire, attorney
general of our said lord the king, who for our said lord the king in this be-
half prosecutes, as the said prisoner at the bar, have put themselves in this

behalf upon the said jury. And immediately ereupon the said jury con>e Jur>' swom.
here into court: and being elected, tried, and sworn to .speak the truth
touching and concerning the premises aforesaid, and having heard the said
record read to them, do .say upon their oath, that the .said prisoner at the bar Vordirt : that

is the same Thomas Rogers in the said record of attainder named, and ho is the same,

against whom judgment was so pronounced as aforesaid, in manner and form

(2) See preceding note V. c. 25, 7 and 8 Geo. IV. c. 28, ante, p.

(3) Benefit of clergy ai.u .; uuiii^ i.i 374, n. (8), this form will require altcra-

thc hand being now abolished, see 6 Geo, tion accordingly.
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as the said attorney general hath by his said replication to the said plea of
the said prisoner now here at the bar alleged. And hereupon the said at-

torney general on behalf of our said lord the king now prayeth, that the
court here would proceed to award execution against him the said Thomas

Award of exe- Rogers upon the said attainder. Whereupon, all and singular the premises
cution, being now seen and fully understood by the court here, it is ordered by

the court here, that execution be done upon the said prisoner at the bar for
the said felony in pursuance of the said judgment, according to due form of
law : And it is lastly ordered, that he the said Thomas Rogers, the prisoner
at the bar, be now committed to the custody of the sheriff of the county of
Kent (now also present here in court) for the purpose aforesaid ; and that
the said sheriff of Kent do execution upon the said defendant the prisoner
at the bar for the said felony, in pursuance of the said judgment, according
to due form of law. On the motion of Mr, Attorney General.

By the Court.

Sect. 4. Warrant of Execution on Judgment of Death, at the general
Gaol delivery in London and Middlesex.

London ) To the sheriffs of the city of London ; and to the sheriff of
and > the county of Middlesex : and to the keeper of his majesty's

Middlesex, ) gaol of Newgate,
Whereas at the session of gaol delivery of Newgate, for the city of

London and county of Middlesex, holden at Justice Hall in the Old Bailey,
on the nineteenth day of October last, Patrick Mahony, Roger Jones,
Charles King, and Mary Smith, received sentence of death for the respec-
tive offences in their several indictments mentioned ; Now it is hereby or-
dered, that execution of the said sentence be made and done upon them
the said Patrick Mahony and Roger Jones, on Wednesday the ninth day of
this instant month of November at the usual place of execution. And it

is his majesty's command, that execution of the said sentence upon them
the said Charles King and Mary Smith be respited, until his majesty's
pleasure touching them be further known.

Given under my hand and seal this fourth day
of November, one thousand seven hundred
and sixty-eight,

James Eyre, Recorder, (L. S.)

Sect. 5. Writ of Execution upon a Judgment of Murder, before the
King in Parliament.

George the Second, by the grace of God of Great Britain, France, and
Ireland, king, defender of the faith, and so forth ; to the sheriffs of London
and sheriff of Middlesex, greeting. Whereas Lawrence earl Ferrers,

viscount Tamworth, hath been indicted of felony and murder by him done
and committed, which said indictment hath been certified before us in our
present parliament ; and the said Lawrence earl Ferrers, viscount Tam-
worth, hath been thereupon arraigned, and upon such arraignment hath
pleaded not guilty ; and the said Lawrence earl Ferrers, viscount Tamworth,
hath before us in our said parliament been tried, and in due form of law
convicted thereof; and whereas judgment hath been given in our said par-

liament, that the said Lawrence earl Ferrers, viscount Tamworth, shall be
hanged by the neck till he is dead, and that his body be dissected and ana-
tomized, the execution of which judgment yet remainelh to be done : We
require, and by these presents strictly command you, that upon Monday the

fifth day of May instant^ between the hours of nine in the morning and
one in the afternoon of the same day, him the said Lawrence earl Ferrers,

viscount Tamworth, without the gale of our tower of London (to you then
and there to be delivered, as by another writ to the lieutenant of our tower
of London or to his deputy directed, we have commanded) into your custody
you then and there receive : and him, in your custody so being, you forthwith

convey to the accustomed place of execution at Tyburn : and that you do
cause execution to be done upon the said Lawrence earl Ferrers, viscount

Tamworth, in your custody so being, in all things according to the said

judgment. And this you are by no means to omit, at your peril. Witness
ourself at Westminster the second day of May, in the thirty-third year of

our reign. Yorke and Yorke.
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Alialcmcnl of freehold, iii 168
indictment, iv 334 and notes
nuisance, iii 5 and n
writ, count, or suit, iii 302
plea in, iii 302 iv 334

Abbey-lands, ii 32 iv ] 16
molesting their possessors, iv 116

Ablx)ts, i 155
Abbreviations, iii 323
Abdication, i 211 iv 78
Abduction of child, iii 110 and n

heiress, iv 208
ward, iii 141

wife, iii 139 and n
women, i 443 and n
or kidnapping, iv 219 and n

Abearance, good, security for, iv 251 256
Abeyance, ii 107
when freehold cannot be put in, ii 107 n
remainders, &c. when not in, ii 107 n

Ahigei, iv 239
Abjuration, oath of, i 368

of the realm, iv 56 124 332 377
Absolute power of the crown, i 250

property, ii 389
rights and duties, i 123

Abstract of a fine, ii 351 app 4

Accedas ad ctiriam, iii 34
Acceptance of bills, ii 468, 469
Accession, property by, ii 404
Accessaries, iv 35 and n

after the fact, iv 37 and n
before the fact, iv 36 and n
when to be tried, iv 323

Accident, when relieved against, iii 431

taking goods by, no larceny, iv 232 n
Accomplices, discovery of, iv 330 331

Accord, iii 15 and n
Account books, when eridence, iii 368
cognizable in equity, iii 437
writ of, iii 162

Accroaching royal power, iv 76
Ac etiam, iii 288 app 18

Act of bankruptcy, ii 477 and n
grace, how passed, i 184

when pleaded, iv 396
parliament, i 85

disobedience to, iv 12
endeavouringto repeal, is treason, iv82
how made, i 181

it« ancient form, i 182
power, i 185
private, i 86 ii 34^1 and n 345 n
public, i 85
when binding on the crown, i 261

Action at law, iii 116
chose in, ii 397
ex contractu, iii 117

dflicto, iii 117
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Action at law, feodal, iii 117
mixed, iii 118
personal, iii 117
plea to, iii 303
property in, ii 396
real, iii 117 and n
for debt below 40«. in superior court, iii 36 m
in case of death from battery, iii 1 19 n
when lies after criminal prosecution, ib

when right of, merged in j)ublic offence, i»

6 notes
Actual right of possession, ii 196
Additions, i 407 iii 302 iv 300 334
Adherence to the king's enemies, iv 82
Adjoining county, trial in, iii .lai

Adjournment of parliament, i 187
Admeasurement of dower, ii 136 iii 183

pasture, iii 238
Administration, ii 489
cum testamento anncxo, ii 504
de bonis non, ii 506
durante absentia, ii 503
duraitSe. minore aetate, ii 503 n
limited or special, ii 506
granted to creditor when executor out of

country, ii 505 n
Admin i.strdtor, ii 496 iv 428
when privileged from arrest, iii 289 n
when pay costs, iii 400 n

Admiralty causes, iii 106
court of, iii 69 iv 268
no appeal from, to privy council, t 230
droits of, i 259 n
letters of marque granted by, ib

Admission of a clerk, i 390
to copyholds, ii 370

Adniittendum clericum, writ ad, iii 250
Ad quod damnum, writ of, ii 271
Advertising for stolen goods, iv 134
Adultery, iv 64 191

rights, &c. of wife guilty of, i 441
action, 6cc. for, iii 139 and n

Advocate, iii 26, see Counsel
cunon law forbids clerks becoming, i 20 B

Advocatus fisci, iii 27
Advowson, iv 496

in general, ii 21
cannot pass without deed, ii 22il

n is saleable, ii 22 n
tenant by curtesy of, ii 127 n
purchase of, not simont«cal, ii 279 n

^truitas siqttif
'
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Affectum, chall iii 363 iv 358
Affcerors of a;' . iv 380
Affidavit, in gc-ntrul, m 304

to hold to bail m action, iii 287
in pleas in abatsment, iii 302

Affinity, i 434
Affirmance of judgitients, iii 4U

93
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Affray, iv 145 and n
Age, action suspended by, iii 300

of consent to marriage, i 436
persons how reckoned, i 463 iv 23

Agent, see Master and Servant
not entitled to salary if acting improperly,
i428n

contracts by, i 429 n
when liable, i 431 n

Aggregate corporation, i 469
fund, i 331

Agistment, ii 452
Agnati, ii 235
Agnus Dei, &c. iv 115
Agreement, see Contract
Agriculture, its original, ii 7
Aid-prayer, iii 300
Aids, feodal, ii 63 86

parliamentary, i 308
Air, right to, ii 14
Albinatus jus, i 372 374
Alderman, i 116
Aldemey, island of, i 106
Alehouses, iv 64 168
Alfred, his dome-book, i 64 iv41I
Alias writ, iii 283 app 15 iv 319
Alienation, in general, ii 287

fine for, ii 71 iv 418
forfeiture by, ii 268 274 n

Alien priories, i 380 iv 113
Alless, ii 249 274 293 iv 111

duty, i 314 316 372 374
who are, i 366 n
rights, &c. of, in general, i 366 371 n ii 293 n
naturalization and denization, i 374 and n
when may vote at elections, i 174 n
duty on, i 314 316 372 374
petty custom, duty on, abolished, i 316 n
women entitled to dower, ii 131 n
as to descent, ii 249
alienation by, ii 274
may be grantee in a deed, but cannot hold, ii

274 n
purchase by, ii 293
may hold house or shop by agreement, ii 293 n
when contracts by, suspended by war, ii 401 n
when privileged from arrest, iii 289 n
prcBmunire, iv 110

Alimony, i 441 iii 94
Allegation, iii 100
Allegiance, i 366 iv 74

local, i 370
natural, i 369
oath of, i 367 iv 274

refusing it, iv 116
withdrawmg from, iv 87

Allodial property, ii 47 60
Allodium, ii 105
Allowance of franchise, iii 263

pardons, iv 401, 402
writs of error, iv 392
to bankrupts, ii 483

Alluvion, ii 261 and n
Almanac, its authority, iii 333

selling unstamped, ii 420 n
Alteration of deeds, ii 308
Ambassador, king's prerogative as to, i 253

inviolability of, considered, i 254 n
cannot arrest servant of, i 256 n
arrest of, and servants, i 256 n iii 289 n
violation of privileges, iv 70 441

Amended bill in equity, iii 448
Axnendment at law, iii 407 iv 439

Amercement, ii app 5 iii 376 app 25, 26 rf
^79423

action for, iii 159
American colonies, i 107

transportation to, iv 401
Ancestor, ii 209
Ancestors, how numerous, ii 203
Ancestral actions, iii 186
Anchors, injuries, &c. toj iv 245 n
Ancient lights, ii 402
demesne, i 286 ii 99

Animals, see Cattle, Game
property in, ii 5
monkey and parrot, property in, ii 391 »
rooks, disturbing them, ii 393 n
what protected by statutes, ib

dogs, law relating to, ii 393 n
mischief by tame, iii 153 n
larceny of, iv 235 ii 393 n
maiming of, iv 244 246

Animusfurmidi, iv 230 232
revertendi, ii 392

Annual parliaments, i 153
Annuities, what, ii 40

for lives, ii 401
when a fee conditional, ii 113 n
law relative to, ib 461 n

Amiuhmi et baculum, investiture per, i 2,1%

Annus luctus, i 457
Answer in chancery, iii 446
Answer upon oath, iii 100
Apostacy, iv 43 and n
Apparel, see Clothes, excess in, iv 170
Apparent, heir, ii 208

right of possession, ii 196
Appeal by approvers, iv 330 •

how differing from writ of error, iii 5S
of arson, iv 314

death, iv 314 425
felony, iv 314
larceny, iv 314
mayhem, iv 314
rape, iv 314

in convictions, iv 282 n
prosecution by, iv 312
to parliament, iii 454
Rome, iv 115 421

Appearance to actions, iii 287 n 290
to mesne process, iii 287 n
day of the term, or retura, iii 278

Appellee on approvement, iv 330
Appendant, advowson, ii 22
common, ii 33

Appointment to charitable uses, ii 376, see Offi-

cers

Apprentice-fee, duty on, i 324
Apprentices, law respecting, i 426 and n

acts relating to parish, ib

to whom may be bound, i 426 n
master entitled to earnings of, i 429 n
enticing away or harbouring, ib

embezzlement by, iv 230 n
exercising trade without having been, offencs

of, iv 160 and ri

Appreniicii legem, iii 27
Appropriations, i 384
Approvement in felony and treason, iv 32I>

of commons, ii'34 iii 240
Approvers, iv 330

compelling prisoners to become, iv 128

Appurtenant common, ii 33
Appurtenances, meaning and effect ofthe word,

ii 17 n
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Arintrnry cons(>crationR of tilhct, i 113 ii 26
Ari)iti;»fi.>ii in tonoal, iii 16

t r Uib n
ti

;

I'S ib n
how rovokttl, il>

Archbishop, i 155 377 and n
Archdeacon, i 383

his court, iii C4
Archdeaconry, i 111

Arches court, iii 64
doan of, iii 65

Areopagiu, court of, iii 366 iv 109 348
Aristornicy, i 49
Armed, being unusually, iv 149
Armies, sec Soldiers, i 262

standing, i 414 iv 419 441
Armorial ensigns, ii 429 iii 105
Armour, &c. embezzling the king's, iv 101

statutes of, i 411
Arms and ammunition, exporting them, i 265

right of having, i 143
going armed, iv 149

Arraignment, iv 322 app 1

incidents to, iv 324 and n
Array, challenge to, iii 359 iv 352

commission of, i 41

1

Arrest ofjudgment, iii 393 app 11 iv 375
Arrest, see t alse Imprisonment

of persons in civil cases, iii 288
for what cause of action, iii 287 n
how made, iii 288 n
persons prinleged from, iii 289 n
on border of county, iii 290 n
remedy for malicious, iii 126
of persons in criminal cases, iv 289
by warrant, and who may grant it, and for

what, iv 290 and n
fonn of warrant, ib and n
backing warrant, ib 291 and n
place of, ib

by officers without warrant, ib 292 and n
by private persons without warrant, ib 293
and n

by hue and cry, iv 293
Arson, see Fire

in general, iv 220 373
what a house to constitute offence, iv 221

where house must be burnt, iv 221
what a burning, i^ 222
malice, ib

punishment, ib

appeal of, iv 314
Articles of the navy, 420, 421

war, i 415
Artificers, their station in the state, i 407

cumbination laws, iv 136 n
leaving kingdom, i 269 n iv 160
RcHurin?. iv in<>

cu. iv 230n
As, i nf, ii462

A-sc 'rem inheriting, ii 210
Asportalioi), iv 231

Assault, what rA>n8litute«, iii 120 and n

tpt: -'v ^" ill 120
V ie, lA 3—5 an*! n
i! , , nrt civil remedy, iii 119 n
civil :ii

* ' of, if)

offence i; l~ and n

to raisr i 13G n

in churchyard, iv llj

on king's chancellor, &c. iv 84

in k^'s palace, iv 125

Anault, in rourtii, iv 125
on conjitables, iv 129
in rescues, iv 131

on rorcnuo ofHcera, iv J 55
to stop progreu of grain, flc< .. ^lo
to rob, IV 217 n

annaturul crime, ib

coats in action for, iii 400
Assembly of o«lates, i 147

riotous or unlawful, iv 146 and n
AMtruni jMtri«, dower ex, ii 133
Assessments, i 312
Assets, ii 510
by descent, or real, ii 244 302 340
personal, ii 510
real estates devised liable to debts, ii 378 n
legal and equitable, in testator's estate, ii

512 n
Assignees of bankrupt, ii 480
Assignment of bankrupt's effects, ii 485
dower, ii 135
estate, ii 326
reversions, iii 157
of choses in action, ii 442 290 n
of lease, how far assignee bound by core*

nants, ii 327 n
of wife's chose in action by husband, xi

433 n
of personal property, requisites of, ii 440 n

Assigns, ii 289
Assise, certificate of, iii 389
commission of, iii 59 iv 269 424
court of, iii 57
general, i 148
grand, iii 341 iv 422
justices of, iii 59 iv 269

killing them, iv 84
of arms, i 411 ii66
bread breaking, iv 157
rent of, ii 42
turned intoA jury, iii 403
writ of, iii 184 iv 422

Association, writ of, iii 59
Assumpsit, express, iii 158

implied, iii 159
Assurances, common, ii 294
covenant for farther, ii app 2

Alheling, i 198
Attachment against witnesses, iii 369

for contempts, iv 283 and n
in chancery, iii 443, 444

with proclamations, iii 444
writ of, iii 280 app 13

Attachments, court of, iii 71

Attainder, act of, iii 259
forfeiture of real property in treason, iv 381

ii 251 n 253 n
in petit treason and felony, iv 385

forfeiture of real property by praemunire,
&c. ib 386

forfeiture of personal property, ib 387 and n
difference between forfeiture of lands and

goods, ib 387
Attaint, grand jury in, iii 351

writ of, iii 402
Attainted persons, ii 290 iv 380
Attempt to rob, iv 242 and n

to steal fish, iv 235 and n
to commit crime, iv 100 n 131 n 140 n

Attestation of rlrcds, ii 307

Atto ; a 25 and n
AC! . MiilMaadn
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Attorney at law, may appear for defendant in

misdemeanors, iii 25 n
HO right to be present at examination of

client for felony, iii 25 n
Attorney, privileges of, iii 26 n
amenable to his court, ib n
who may be admitted, iii 26
how far responsible for errors, &c. ib

original writ against, iii 274 n
when privileged from arrest, iii 289 n
undertaking to appear for defendant, iii 290 n
not to disclose client's secrets on trial, iii

370 n
summary proceedings against, iv 284 n

Attorney-general, iii 27
information by, iii 261 427 iv 308

Attorney, warrant of, to confess judgment, iii

397
Attornment, ii 72 288
when made, and use of, ii 290 n

Aubaine, droit de, i 372
Auctioneer, see Agent, Master and Servant,

Stakeholder
tvhen not entitled to compensation, i 428 n

Audita querela, writ of, iii 405 406 n
Auditors in account, iii 163
Averium, ii 424
Averment, iii 309 313 iv 340
Augmentation of vicarages and curacies, i 388
Aula regia, or regis, iii 38 iv 416 422
Aulnager, ii 275
Avowry, iii 149
Aurum reginae, i 220
Anter droit, ii 177
Auterfois acquit, iv 335 and n

attaint, iv 336 and n
convict, ib

Auter vie, tenant pur, ii 120
Authorities in law, i 72
Award, iii 16
Ayle, writ of, iii 186
Bachelor, knight, i 404
Backing warrants, iv 291
Bail above, iii 290
below, iii 291
common, iii 287
excepting to, iii 191
excessive, i 135 iv 297
in error, iii 410
justifying or perfecting, iii 291

refusing, iv 297
special, iii 287
taking insufficient, iv 297
to the action, iii 290
to sheriflF, iii 290 and n
affidavit to hold to, iii 287 n
when protected from arrest, iii 289 n
depositing money instead of, iii 290 n
surrender of defendant, ib 292
agreement with bailiff to put in, iii 290 n
in criminal cases, iv 296 and n
what offences bailable, ib 298
what to be done if offence not bailable, ib

300
personating of, iv 128 n

Bailable or not, who, iv 297, 298, 299
Bail-bond, iii 290 app 19
Bailiffs, see Constable, i 345 427

of hundreds, i 115 345
making arrest, when wrongful, iii 288 n
may take deposit instead of bail, iii 290 n
agreement with, to put in bail, iii 290 n

Bailiwick, i 344 ii 38

Bailment, law of, ii 451 n
1. depositum, or deposits, ib

2. Mandatum, to do without recompense iJ,

3. Commodatum, loan for use, ib

4. Pignori acceptum, pawns, ib

5. locatum, hiring, ib

Bail-piece, iii 291 app 20
Baking, regulations as to baking, &cc. of bread,

iv 157 and n 162 n
selling bad bread, iv 162 and n

Ballot for jurors, iii 358
Balnearii, iv 239
Banishment,' i 137 iv 377 401
Bank, i 327
misbehaviour of its officers, iv 234
embezzlement by, iv 230 n
notes, forgery of, iv 248 and n

Bankers, embezzlement by, iv 230 n
forging their plates, iv 250 n

Banks of rivers, &c. destroying, iv 244 and n
Bankrupt, ii 471 iv 431 436

embezzling effects, iv 156 n
fraudulent bankruptcy, ib

Bankruptcy, ii 285 471
cognizance of, iii 428
fraudulent, iv 156
principles and objects of law, ii 471 n
statutes repealed, ib

who may become bankrupt, ib

acts of bankruptcy, ib

free from arrest, iii 289 n
fraudulent bankruptcy, iv 156 n

Banneret, knight, i 403
Banns, i 439
Bar of dower, ii 136

plea in, iii 306 iv 335 396
trial at, iii 352 iv 351

Bargain and sale of lands, ii 333 app 2
Bargemaster, action against, iii 164
Baron, i 398
and feme, i 433, see Husband and Wife

Baronet, i 403
Baronies, ii 62 90

of bishops, i 156
Barratry, iv 134
Barristers, see Advocate

hints to, i 23
their station in society, i 406 n
their office, &c. in courts, iii 26 and n
may be made Serjeant in vacation, iii 27 n
king's counsel cannot plead for prisoner, &c.

without licence, iii 27 n
attorney and solicitor-general precedence of
premier Serjeant, iii 28 n

may lead at nisi prius in common pleas, iii

28 n
when silenced, iii 29
liabilities and privileges of, iii 28 n
action against, iii 165
when free from arrest, iii 289 n
not to disclose confidential communications,

iii 370 n
Base fees, ii 109

services, ii 61
tenants, ii 148

Bastard, i 454
administration to, li 505
concealment of its death, iv 198 and n 358
eigne, ii 248
incapacity of, i 459
maintenance of, i 458
punishment for having, iv 65

Batlv, knight of the, i 403
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Battel, trial by, iii 337 apu 3 iv 3 16 418 422 424
Battery, sco Assault and Battery, lii 120 iv

216
inspection of, iii 333

of a clergyman, iv 217
serviint, iii 142

Bawdy-houses, iv 29 C4 168 and a
Beaconage, suit for, iii 108
Beacons, i 264
Bedford-level, destroying worka in, iv 244 ii

Bees, slciiling of, iv 236 n
Beggais, see Poor

/- vagrants, iv 170 n
Behaviour, ^ood security for, iv 251 256 402
Beheading, iv 93 377
Benefices, iv 107
Benefit of dergj-, iv 333 365 413 429 441

Benevolence, compulsive, i 140 iv 430
Berwick, i 98

part of England, i 99
Besayle, writ of, iii 186
Bigamy, iv 163 and n
Bill for patents, &c. ii 346

in equity, iii 442
parliament, i 181

standing orders, i 181 n
how passed, i 181 and n
king's refusal to, i 184 n
of exceptions, iii 372

exchange, ii 466 409 n
indictment, iv 302 app 1

Middlesex, iii app 18

privilege, iii 289
rights, i 128 iv 440

or note, forging, iv 248, 249
stealing, iv 234

Billa vera, iv 306
Bishop, i 155 377 401

not electing or consecrating, iv 115

Westminster, a see, when, i 115 n 380 n
part of parliament, i 155
not one of the three estates of realm, i 153 n
their equality with other peers, i 157 n
their rights, appointments, &c. i 377

not entitled to trial as peers, i 401 iv 204
clergymen not to farm more tlian 80 acres

without the leave of, i 377 n
their consecration, style, &c. i 380 n
Irish bishops, &c. i6

Scotch prcsbyteiy established, ib

of St. David's deprived for simony, i 380 n
options descend to representatives, i 381 n

archbishop of York, privilege of, i 381 n
by whom dispensations now granted, i 381 n
Lambeth degree, what, i 381 u
powers of, i 382 n
commcndaras granted to, i 393 n
when may refuse to accept resignation, i 393
and n

require incumbent to employ curate, i 394 n
when retiuircd to support those they ordain, i6

power to regulate curates' salaries, ib

may fix curates' salaries, and enforce pay-

mfnf of arrears, iii 90 n
tl; in state, i 405, 406
c. 1 tedency between the archbish>

Bishoprics, nouiination to, i 378 iv 108 115 430
Bissextile year, ii 141

Black Act, remedies against hundred, iii 160

threatening letters, iv 144
shooting at another, iv 208 -and n
stealing lead, iv 233

Black Act, going di«guiMd| 4m. it atf
burning houses, iv 246

mills, ib

com, wood, fltc. ib

breaking, Ace. fish^ponda, ib and n
injuring cattle, ib and u

trees, i6 :uid n
Blanch rent, li 42
m.isphemy, iv 59 and n
nil iirhholHinir. ii 43
Bioo.! . u25l iv388

inh 16

of 1! .

^
. hasor, ii 220

restitution In, iv 402
royal, i 225
whole and half, ii 227

Body corporate, see Corporation, i 467
how protected, i 134
politic, i 467

Boiling to death, iv 196 and n
Bona notabilia, ii 509 n

vacantia, i 298
Bonds in general, ii 340 app 3 iii app 19 iv 442

heirs not lx)und by, if not named, ii 340 n
bind executors and administrators, ib

respondentia and bottomry, ii 458 n
for purchase of foreign estate when usurious,

ii 464 n
voluntary, when postponed on death of ob-

ligor, ii 511 n
of arbitration, iii 16
tenantj*, ii 148
stealing of, iv 234

Bono et malo, writ de, iv 270
Book of rates, i 316 n
Book land, ii 90
Books, (see Copyright) and papers, production

of, iii 382
popish, importing or selling them, iv 115

Borough, i 114
courts, iii 82
English, i 75 ii 83
vote by residence in, i 175 n

Borrowing, see Bailment, Loan, Usury, ii 459
Borsholder, i 114 356 iv 413
Botes, ii 35
Bottomry, ii 457
Bound bailiffs, i 346
Bounties on exportation, i 315
Bourdeaux, mayor of, his certificate, iii 334
Boxing, see Assault and Battery

offence of, iv 183 and n
Bracton, i 72 iv 425
Brass, stealing, iv 233 n

receiving stolen, iv 132 D
Breach of close, lii 209

covenant, iii 155
duty, action for, iii 163

peace, iv 142 and n
pound, lii 146

prison, iv 130 and n
Bread, sec Baker
Brehon law in Ireland, i 100 iv 313
Brevia Testata, ii 307
Bribery in elections, i 179
how punishable, ib n
magi.stratcs, iv 139 n

Bricks, combinations to raise price of, iv IM n
Bridges, i 357
annoyances in, iv 167 and n

destroying, iv 244 and n
British con.Mitution, i 50

ixlund.'^, i 105
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Britons, ancient, their laws, i 63
Britton, i 72 iii 408 iv 4557

Brokers, see Agent, Factor, Master, and Ser-
vant

embezzlement by, iv 230 n
Brooke, i 72
Brothels, frequenting, iv 64

keeping, iv 29 64 168 and n
Bubbles, iv 117
Buggery, iv 215
Bulles, papal, iv 110
Buoys, destroying, iv 246 n
Burgage, tenure in, ii 82 iv 419
Burgesses in parliament, their election, i 174
Burglary, what, iv 223

as to time, ib 224 and n
as to place, ib and n
as to the residence, ib

as to mode of committing, ib 226
there must be a breaking, ib and n

also an entry, ib 227 n
as to intent, ib 227
punishment, ib 228

Burial charges, ii 508
offelo de se, iv 190

Burning in the cheek, iv 369 377
in the hand, iv 367 369 370 372 377
malicious, iv 244, 245, 246
the king's ships, &c. iv 102
to death, iv 93 204 216 222 377 408

Butcher, trading on Sunday, iv 63
Butlerage, i 315
Bye-laws, i 475

action on, iii 159
Calais, captain of, his certificate, iii 334
Calico stealing, iv 238 and n
Calendar of prisoners, iv 403
Calling the plaintiff, iii 376
Canal, destroying works of, iv 244 n
Cancelling deeds, ii 309

letters patent, iii 47
wills, ii 502

Canonical obedience, iv 106 112 203
purgation, iii 342 iv 368

Canon law, i 14 19 79 82 83 iv 421 422
Canons of a church, i 383

inheritance, ii 208
of 1603, i 83

Capacity of guilt, iv 20
to purchase or convey, ii 290

Capias ad audiendumjudicium, iv 375
respondendum, iii 281 414 app 14 iv 318 429

appl
satisfaciendum, iii 414 app 26
in withernam, iii 129 148 413
pro fine, iii 398 app 12
utlagatum, iii 284 app 17 iv 320

Capiatur, judgment q%iod, iii 398 app 11

Capita, distribution per, ii 517
succession per, ii 218

Capital punishment, iv 9 18 237 376 413 441

Capite, tenants in, ii 60
Caption of, indictment, iv 351 app 1

Captives, ii 402
Captures at sea, ii 401
Caput lujnnum, iv 320
Carnal knowledge of infants, iv 212
Carrier, law relative to, ii 451 n

action against, iii 164
travelling on Sunday, iv 04 n
larceny by, iv 230 n

Cart-bote, ii 35
Case, action on, iii 52 122 iv 442

Case, reserved at nisi prius, iii 378
stated out of chancery, iii 453

Castigatory for scolds, iv 169
Castration, iv 206
Casu consimili, writ in, iii 51
proviso, writ of entry in, iii 183

Casual ejector, iii 202 app 7
Catholics, see Church, Roman Catholic
Cattle, see Animals, Levant and Couchant, Dis-

tress

malicious killing or maiming, iv 244, 5 and n
owner answerable for, iii 153 211 iv 197
distrained, dying in pound, whose loss, iii

13 n
sale of, taken damage-feasant, iii 14 n
ill-treatment of, iv 245 n

Caveat, iii 98 246
Causa matrimonii praelocuti, writ of entry, iii

183
Cause, challenge for, iv 353
Causes of demurrer, iii 315 app 24
Centenarius, i 116
Centeni, i 116 iii 315
Centumviri, iii 315
Cepi Corpus, iii 288 app 15
Certificate for costs, iii 214

into chancery, iii 453
of assize, iii 389

bankrupt, ii 482
poor, i 365

to kill game, iv 174 n
trial by, iii 333

Certiorarifacias, iv 262 265 272 320 321
Cessavit, writ of, iii 232
Cessio bonorum, ii 473 483
Cession of a benefice, i 392
Cestui/ que trust, ii 328
que vie, ii 123
que use, ii 328

Chains, hanging in, iv 202
Challenge of jury, iii 359 iv 352 to fight, iv 150
Chamberlain, lord great, iii 38
Champerty, iv 135
Champions in trial by battel, iii 339 app 4
Chance, iv 26
Chancellor, see Court, Equity

his name and office, iii 47
lord, iii 38 47

vice, iii 55 n
killing him, iv 84 and n
of a diocese, i 382
the duchy of Lancaster, iii 78

exchequer, iii 44
university, his court, iii 83

Chance-medley, iv 184
Chancery, court of, iii 46 iv 436
Chapters, i 382
Character, see Evidence—^Witness

of witness in rape, iv 214 n
Charge to grand jury, iv 303
Charitable uses, ii 273 376
commission of, iii 428

Charities, cognizance of, iii 427
informations for, ib

Charter, ii 95
of the king, ii 346
governments in America, i 109

land, ii 90
Chase, ii 38 416 iv 415

beasts of, ii 38 415
Chastity, see Adultery, Seduction

homicide in defence of, iv 181

Chattels, ii 387
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b

Chattels, personal, ii 366
rrni, ii 'Mt\

(' V, ivl84
( > Against, iii 166
Cii. -.11111-. oiicnce of, iv 158 and n, at play, iv

173
Cheek, burning in, iv 99 369 377
Chester, county palatine of, i 117

courts of, lii 79
Chovisimce, ii 474
< M

, Ir, archbishop, vindicated, iv 114
I

! iron of the exchequer, iii 44
jii-stices, iii 40 41

justiciary of England, iii 38 iv 416
rents, ii 42
tenants in, ii 60

Children, see Infants—Bastards
duties of, i 453
evidence of, iv 214

Child-stealing, iv 219 n
Chirograph, ii 296

of a fine, ii app 4
Chivalry, court of, iii 68 iv 267

its jurisdiction, iii 103 iv 267
guardian in. i 462
tenure in, ii 62

Chose in action, ii 397
how assigned, ii 442 iv 441

possession, ii 389
stealing, iv 234

Christian courts, iii 64
Christianity, oftences against, iv 44

part of the Law of England, iv 60
Church, burglary in, iv 223 n

larceny in, iv 240
stealing lead from, iv 233 n
marriage in, i 439
offences against, iv 50 54 n
or church-yard, affrays in, iv 146
rate, i 395 iii 91 n
repairs of, iii 92

Churchwardens, see Overseers—Poor, i 394
and n

rights, duties, &c. in general, i 394 395 n
who are exempt from serving as, i 394 n
how chosen, i 394 n
they are overseers of poor, ib

Cinque port)*, courts of, iii 79
Circuits, iii 59 iv 422 424
Circumstantial evidence, iii 371
Citation, iii 100
Citizens in parliament, their electors, i 174
City, i 114
Civil corporations, i 470

death, ii 121

injuries, iii 2
law, i 14 19 68 74 n 79 81 83 iv 421 422

its study forbidden, i 19
liberty, i 6 125 251

list, i 332 n iv 440
state, i 396
subjection, iv 28

Clarendon, constitutions of, iv 422
Clauntm frrtrit, iii W9
Clcarin , iii 445
Clemen'
Clerg)',^ 'S—Deaneries

—Archdcaiit-nts— VicajT—Curate
averse to common law, i 19 20
ineligible to sit in parliament, i 175 n
Convocation, elected by, i 280 n

privileges of, i 377 n
not bound to serve in war, i 376 n

Clcrfr. how far protected from arrest, ^tc. i 377
rnnnnt farm above 80 acres without leave of

1' ^hop, i 377 n
s' 1 .-. t to prnnlty for trading, i 377 n

. 37n
I

I 'i5 n
'^ iM relaxed in favour of, ii

272
simony, ii 278 iv 62
bonds to resign livings, 6cc. illegal, ii 279 n
agreement to surrender claim to tithes, illo*

gal, ii 280 n
simoniacal presentation, when not evidence,
ii280n

leases by, when binding on successor, ii 322 n
letting residences of, it 322 n
archbishop Abbot's deer-sh«x)ting, ii 413 n
writ de clrrico admittendo, iii 412 n
benefit of, iv 333 365 413 429 441
plea of, iv 333
prayer of, iv app sec 2

Clergymen, beating them, iv 217
Clerical habit and tonsure, iv 367
Clerico admittendo, vrrit de, iii 413
Clerk in office, i 17

orders, i 388 iv 367
of the market, his court, iv 275
of the peace, iv 272
parish, appointment and duties, i 395 n
embezzlement by, &c. iv 230 n

Clients, iii 28
Clipping the coin, iv 90
Cloaths, malicious destroying of, iv 245
Close, meaning and use of word, ii 17 n

breach of, iii 209
rolls, ii 346
writ, ib

Cloths, stealing from tenters, iv 240 and n
Coal-mines, setting fire to, 6cc. iv 247 and n
Coals, see Coal-mines—Collieries

combinations to raise price of, ir 160 n
Coat-armour, ii 306 iii 105
Code of Justinian, i 81
Code of Theodosius, i 81

Codicil, ii 500
may be annexed to will constructirely, ii

500n
rules respecting, ib

Coffin, no mandamus to bury in iron, iii 285 n
Cognati, ii 235
Cognizance, claim of, iii 298 iv 278

de droit, corne ceo, cfc. fine sur, ii 352
tantum, fine sitr, ii 353

in replevin, iii 150
of pleas, ii 37

wrongs, iii 86
Cognizee of a fine, ii 351 iii 156

recognizance, ii 341
Cognizor of a fine, ii 350 iii 156

recognizance, ii 341
Cognovit actionem, iii 304 397
Com, falsifying, &c. iv 84 88 90 98 120

felonies and misdemeanors relating to, iv 98
treasons relating to, iv 84 88 90
counterfeiting, high treason when, iv 84 and n

Coinage, instruments of, treason relative to, iv

90
right of, i 277

Coke, sir Edward, i 72 73
Collateral consanguinity, ii 201

dfsrent, ii 220
issue, iv 396
warr;inty. ii 301
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Citllatio bonorum, ii 517
Collation to a benefice, i 391
CoUative advowsons, ii 22
Collecting the goods of the deceased, ii 510
Colleges, i 471 •

their visitors, i 482 484 n
part of statute of mortmain repealed in fa-

vour of, ii 273 n
Collegia in the civil law, i 469
Collieries, destroying engines, &c. in, iv 143 n

injuries to, iv 247 and n
Colligendum bona defuncti, letters ad, ii 505
Colonies, i 107 ii 7

not affected by statute when not named, i 102
107 n

transportation to, iv 401 and n
Colour in pleading, iii 309
Combinations, see Conspiracy
among workmen, iv 136 n 159 n
as to coals, bricks, &c. ib 160 n

Combustio domorum, iv 373
Commenda, i 393 iv 107
Commerce, king the arbiter of, i 273
Commission of array, i 411

bankrupt, ii 480
of lunacy, i 305

the peace, i 351 iv 270
to examine witnesses, iii 383 438 449

take answers in equity, iii 447
Commissioners of paving, when not liable to

action, i 139 n
Commitment of bankrupt, ii 481

persons accused, iv 296
Committee of council, i 232

parliament, i 182
peers out of parliament, iii 58
lunatic, i 305

Common, rights of, ii 32 and n iii 239 n
of estovers, ii 35
pasture, ii 32
piscary, ii 34
turbary, ib

rights of, appendant, ii 34 n
appurtenant, ib n
by vicinage, ii 33 n
in gross, ii 34, and 33 n
cattle gates, ib

prescription for, iii 238 n
who may approve, ii 34 n iii 241 n
remedy for injuries to, iii 237 and n
bail, iii 287
barretor, iv 134
bench, court of, iii 37

justices of, killing them, iv 84
estate in, ii 191 399
farrier, &c. action against, iii 164
form, proof of will in, ii 508
informer, iii 161
jury, iii 358
law, i 63 67 iv 411 412

corporation by, i 472
dower by, ii 132
guardian by, i 461

nusance, iv 167
pleas, iii 40

court of, iii 37
court of, fixed at Westminster, i 23 iii 38
iv424

prayer-book, reviling of, iv 50
recovery, iii 182 193 iv 429
sans nombre, iii 239
scold, iv 169
seal, i 475

Common, tenant in, of lands, ii 191 app 2
chattels personal, ii 399

vouchee, ii 359 app 5
utterer of false money, iv 100
ways, ii 35

Commonalty, i 403
Commons, members of house of, i 158 and see

Parliament
privilege from arrest, i 165 n
how liable to bankrupt law, i 166
attorney general not a, formerly, i 168 n
wages of, and present number, i 174 n
petition against return of, i 175 n
who may not be elected, i 175 n 176 n
clergy declared ineligible, i 175 n
how may vacate seat, i 176 n
qualification of, i 176 n
death of, new election thereon, i 177 n
treating bills not recoverable against, i 179 n
must swear to qualification before return, if

required, i 180 n
franking letters by, i 323 n
Scotch and Irish lords in, lose privilege of

peers, i 401 n
Commonwealth, offences against, iv 127
Commorancy, iv 273
Communem legem, writ of entry ad, iii 183
Communion of goods, ii 3
Commutation of penance, iv 106 217 276
Compact, i 45. See Contract—Conspiracy
Compassing the death of the king, &,c. iv 76
Compensatio, iii 305
Competent witnesses, iii 370
Composition, real, for tithes, ii 28

with creditors, i 484
Compound larceny, iv 239. See Larceny
Compounding felony, iv 133 and n

other prosecutions, iv 136 and n
Compulsion, iv 27 28 and n
Compurgators, iii 342 343 iv 368 414
Concealment from the crown, iv 436

of bastard's death, iv 198 358 and n
Concessit fine sur, ii 353
Conclusion of deeds, ii 304 app 1,^3

pleas, iii 303
Concord in a fine, ii 350 app 4 iii 156
Condemnation of goods in exchequer, final, iii

262 n
Condition, ii 299 app 2, 3
breach of, ii 281
estate on, ii 152
in deed, ii 155
law, ii 154 155
of a bond, ii 340 app 3 iii app 22

Conditional fees, ii 110
pardon, iv 401

Confess and avoid, iii 310
Confession by prisoners, iv 357
of action, iii 303 397
of indictment, iv 329

Confessio, bill taken pro, iii 444 445
Confinement to the realm, i 265
Confirmation of bishops, i 378 380 iv 115

lands, ii 325
Confiscation, i 299 iv 377
Confusion, property by, ii 405
Conge d' eslire, i 379 382 iv 421
Congregations, religious disturbance of, iv 54 n
Conies, taking, killing, or stealing, iv 235 239
Conjugal rights, see Husband and Wife

restitution of, iii 94
subtraction of, ib

Conjuration, iv 60 436
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Conqncst, Norman, i 100 it 413 414
or acquisition, ii 48 M'2
rich "- ;07

Cofw.. '"-r, ii 232
Cons y-ii 11202

; 15i

( , (Wirts of, til 81 iv 441
(

1 of l.islu.i.s. i380iv 115
( lotion for, in 153 ami n
( ., i350iv4l3

.,i..-.M,,M.u-is, iv 69
1 V, robbery of, iv 233 n
< "u of contracts, when cssenlial, ii

41o n
must be legal, ib

wheji moral obligation stifficicnt, ii 445 n
when must be proved, i6

of deeds, ii 296 app 2
Coiisideratum est per cwiajiu, iii 396
Consilium, or imparlance, iv 356
ConsimiU casH, writ of entry in, iii 183
Consistory court, iii 64
Consort, queen, i 218
Conspiracy, law of, in general, iv 136 and it

action o(, iii 126
Constalde, i 355 411 iv 292

high, i 115
lord high, i 355 iii 37 iv 268

his court, iii 68 iv 267
his duties, i 354 n

specisil constables, ii 355
when may arrest without warrant, i 356 *
liabilities, and protection of, ib

should know the limits of their power, i 356 n
his duty, on arrest in criminal cases, iv 296
and u

Constitution, English, i 50 127 144 154 160
213 217 233 237 iii 60 iv 438

balance of powers in, i 155 n
how far parliament may alter, i 163 n 21 1 n
disparity between the theory and practice of,

i 174 n
corrupt lx)rough disfranchised, i 174 n
language of Scotch covenanters to James

2nd, i 211 n
Salic law denied, i 219 n
theory of, stated on Hardy's trial, i 237 n

Construction of deeds and wills, ii 378
sUtutes, i 87

Constructive treason, iv 75 85
Consuetvdinibus et servitiis, writ de, iii 232
Consultation, writ of, iii 114
Consul, offences to his person, iv 71 n
Consunmiate, tenant by curtesy, ii 128
Contempt against the king, iv 122

in courts of equity, iii 443
law, iv 283

Contenement, iv 379
Contentious jurisdiction, iii 66
CorUestatio litis, iii 297
Contingent legacy, ii 513

remainder, li 169 and n
trustees to support, ii 171 app 2

lues, ii 334
Continual claim, ii 316 iii 175
Continuance, iii 316 app 4

with clause of niti priwt, iii 353
Continuatulo in trespass, iii 212
Contract, title to property bv, in general, ii 442

different kinds of, aB parol, specialty, record,

ii464n
simple, ii 465
special, ib

Vol. II. 9

Contrr
iaii>:

COnsKi'TRtion oi, n ii » ana n

must be legfel, ib

fraud in, ii 111 n
of n. M ;

;') iji <J-J.

nctiM

ongi; km ' uii ii<(>nlr>. i 233
Cimtracln, «(

Conventann
parliaraeul^. i t.iL

Conventional estates for lif«, ii IStO

Conversion, iii 152
Conveyances, ii 9 '.' I'M)

by bargain .ind s '

when statute anil'
.

^srssion, ii340A
when void against subbcquent purchjuiers, it

343 n
to give vote at election, i 173 n

Conviction, in general, iv 280
in frauds against revenue laws, ib 281
before justices, for disorderly offences^ im

general, ib

game cases, ib 174 n
of the necessity for a summons* ik 282
appeal, ib 282 n

Convicts, transportation o(f, iv 401
rescue of, offence, iv 131 n

Convocation, i 279
court of bishops in, iii 67

Coparceners, ii 187
in general, ii 187 a
admitted to copyhold as one heir, ii 188 a
may convey to each other, ii 189 n
partitions, now made, ib

of title of honour, king detenmnes whick
shall bear it, ii 216

Copper coin, counterfeiting, iv 100
Copper, stealing, iv 233 n
Copy of indictment, iv 351

record of indictment, iii 126
Copyhold, in general, ii 147 95

doubtful whether sprung out of villenage, ii

95n
lord, by custom, may grant wast« to hold as«

ii97n
for life, ii 97
death of tenant, admittance of heir, ii 97 R
lord may by custom be guardian of he ir, ii 98b
fines on alienation, and de.fcent, ii 98 m
base tenare, ii 99 n
frank tenure, ii 368

into frank fee, ib

trustees to preserve contingent remainders.
not necessary, ii 171 n

coparceners admitted as one heir to, ii 188 B
cannot make partition without consent

of lord, ii 189 n
when liable to testators' debts, ii 244 a
not liable to elegit, iii 419
prescribing by a, ii 264 a
forfeiture of, ii 284
fine of, no bar, ii 356 n

see further title, *• Fines.''

surrender of, by attorney, ii 365 n
surrender, by whom and where taken, ii 365a
death of surrenderor before sdmittajice of

surrenderee, ii 366 n
admittance of fcracs-covert and infsats, it

366 n
neglect to s\mender to, uses of will aided, u
368 n

<rfFea of admittano«j u 969 a
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Copyhold, mandamus to admit, ii 371 n
seizure of, pro defectu tenentis, ib n
fme upon admission, ib

Copyright, law of, in general, ii 407
of books, ib n
what an infringement of, ib

of prints, &c. ib

Corn, grain, meal, &c. destroying', iv 24&
Corn rents, ii 322
Cornage, tenure by, ii 74
Corody, i 283 ii 40
Coronation oath, ancient, i 236
modern, i 235

Coronatore eligendo, writ de, i 347
eoconerando, writ de, i 348

Coroner, i 346 iv 292 41a
his court, iv 274
how appointed, and duties of, i 347 n
allowance on inquisition, i 348 n
duty on taking inquest, ib n
must see the body, ib n
apprehending felon, iv 292
Saxon laws as to, iv 413
inquest of, equivalent to finding of grand

jury when, iv 274 and n
Corporate counties, i 120
name, i 474

Corporation, law as to, in general, i 467 et seq.

act, iv 58 439
each university is a civil corporation, i 471 n
king may grant charter to trading company^
i473

as to necessity for a name, i 475 n
law respecting election of members, &c. see

the several titles therein, i 475 r
incidents and powers, i 477
actions by, and against, i 475 n
caimot hold lands without licence, i 475 n
acting with common seal, ib n
making bye laws, i 476 n
when should act by attorney, ib n
negative vote given to head of, i 478 n
visitor of college, i 484 n
resignation and removal of officers, i 484 n
its dissolution, i 485
effects of, as to lands, i 484 ii 256
grounds of forfeiture of charter, i 485 n
tafking of by succession, ii 430
grants to, ii 109
effect of " h-eir" in grant to, ii 109 n
prescribing under a, ii 265 n

Corporeal hereditaments, ii 17
Corpse, see Dead Bodies
Corpus juris canonici, i 82

civilis, i 81

Correction, house of, iy 370 371 377

of apprentices, i 428 iv 182
children, i 452 453 iv 182
scholars, iv 182
servants, i 428 iv 183
wife, i 444

Corruption of blood, ii 251 iv 388 413 438 440

Corsepresent, ii 425
Corsned, trial by, iv 345 414
Costs, ii 439 iii 187 399 466 app 12 24

m equity, iii 452
on not going to trial, iii 357
in assault and battery, iii 121 n
to defendant in ejectment, iii 203 n
certifying in trespass, iii 214 n
inferior tradesmen sporting, &c. iii 401
recoverable where statntc gives damages, iii

399 n

Costs, when king receives, iii 400 n
when executors and administrators paVi ii»

400 n
what pauper may recover as, ib n
when no more than damages, ib n
in criminal cases, iv 362 and n

Covenant, in general, iii 156 157
in a deed, ii 304 527 529
the word not necessary to validity of, ii 304 ii

vendor's covenant, to what extends, ib n
real covenants, iii 156
covenants running with the land, ii 304 ir

427 »
executors and administrators bound without

being named, ib

in lease, when binding an assignee, ii 327 n-

to stand seised to uses, ii 338 n
to use straw, &c. on land, binding against

sale by sheriff, ii 404 n
writ of, ii 350 app 4 iii- 15T

Covert baron, i 442
Coverture, i 442. See husband and wife
Councils of the king, i 227

privy, disclaim jurisdiction in admiralty
causes, i 231 n

court of, its jurisdiction, i 232 n
Counsel, see Barrister
Count, i 116 39»

in declaration, iii 293 295
in indictment, iv 306 n

Counterfeiting the king's coin, iv 84 88
the king's seals, iv 83 89

Counterpart, ii 296
County, trial by the, iii 349 iv 349
County, i 116 iv 411

division into, i 113 n
court, i 178 iii 35 iv 411 414 416 420 422 424

of Middlesex, iii 82
palatine, i 116 iv 431
cities and towns, which are, i 114 n

Courts, power to erect, i 267 iii 24
profits of, i 289
meetings near Westminster, iv 148 n
assaults in, iv 125
IN GENERAL, i 267 iii 23 iv 258 414
admiralty, iii 69 and n
assizes, iii 59
baron, iii 33 34 90
chancery, iii 46 et seq
christian iii 64
common pleas, iii 37 40 i 22 23f

county, see County Court
ecclesiastical, iii 67 88 and n ; 94 k
public meeting near, iv 148 n
exchequer, iii 44 and n
king's bench, iii 40 and n
leet, iv273 411424
martial, i 415
nisi prius, iii 57 n
prize, iii 69
requests, iii 81 and n
sewers, iii 73 and n
university, iii 83 and n

CRIMINAL.
of general public jurisdictioa

of parliament, iv 259
of ford high steward, ib 261

of king's bench, ib 265
of chivalry, ib 267
of admiralty, ib 268

of oyer and terminer, ib 269

cbmmii^sibri of assijKe and nisi prius, i*

of the p'feafce, t6 270

I
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Count, criminid, commission of oy«r and tor-

miner, iv 2H)
of general gnol dftlivery, ih

special of oyrr, &c. ib

of general quartrr sessions, i6 271 and n
BherifTs' tourn, ih 273
court-lcet, or virw of frank-pledge, i*

of coroner, ib 27 J

of clerk of markot, ih 275
<-.« <...,. .jr,! and private jurisdiction

'cwarrt, treasurer, or comptroller of
iiousrhold, iv 276

oi 1 1 of king's household, i6

of .6 277
Cravi IV 348
Credible witness, iii 370
Crimes, iv 1 2 5
Criminal conversation, iii 139 andn, law, iv 2

Cross bills, iii 448
cause, iii 451
remainder, ii 381
sign of, in deeds, ii 305

Crown, descent of the, i 191 iv 413
office, iv 265 308
[)leas of the, iv 2
ands, grants of, restrained, ii 346
takes whole where one joint tenant felo dc

sc, ii409n
ejectment by lessee of, iii 256 n
when receives costs of suit, iii 400 n

Cucking-stool, iv 169
Cm ante divortium, writ of, iii 183
m vita, writ of, ib

Culprit, iv 339
Cumberland, theft in, iv 238
Curate, i 393, see Clergy
Curate, his salary, iii 90 i 394 n

dismissed without cause, remedy, i 394 n
when bishop may require incumbent to em-

ploy, i6

Curator of infants, &c. i 460
Curatores viaruTii, i 358
Curfeu, iv 419 420
Curialitas, ii 126
Cursing, iv 60
Curtesy, tenant by, ii 126
Custody of idiots and lunatics, i 303 iii 427

temporalties, i 282 iv 421
Custom, general, i 68 73
what time will make it valid, ii 31 n
{)articular, i 74
low allowed, i 78
when legal, i 75
to take wood in a chase, &c. bad, i 78 n
immemorial what, i 77 n
c;i; ! against a statute, ib n
tr <Tal, ii 263 422
as V, ii 365
heriol, u 422
dower by, ii 132
of London, how tried, iii 334

how certified, i 76 n
of Kent, as to dower, ii 136 n

Customary freehold, ii 100 149
tenaat, ii 147

Customs on merchandize, i 313 314 315 n 316
Custumm OMtifMa sive magiut, i 314 315
pcriM el fMVO, i 314 ^

Cu»t09 rotmlammy i 349 iv 272
Damage to things j>ersonal, iii 153
Damage-feasant, iii 6
Damages, title acquired by, ii 438
in assize of novel disseisin, iii 187

Damages, where act gives, oo«U also reeorar-

able, iii 400 n
in what eases no more coata than, iii 401 n
«gajnj»t two. Irvird upon one, tti 417 n

Danrl i ;!

Darn <\ic of, iii 245
I)at« n ; ;,j,p 1 2 3
Day 111 bank, lu 277

court, iii 316
of grace, iii 278

De bene cifse, iii 383
De la plus belle, dower, ii 132
Deacon, i 388 and n
Dead man's part, ii 518
Deadly feud, iv 244
Deaf, dumb, and blind, i 304 ii 497
Dean and Chapter, i 382
Dean, rural, i 383
Deanry, rural, i 111

Death, appeal of, iv 314 424
of party before entering judgment, lu 399 B
execution of, iv 403
civil, what, i 133 n
of king, parliament meets, i 150 n 187 m
deodand upon, by violence, i 304 n
unnatural, township give notice to coroner,

i 348 n
Dead bodies, offence of selling, iv 64 n

stealing, ii 429 n
digging up, ib iv 64 n
arresting, iv 64 n
stealing them, indictable offence, ii 429 B .

Debet ef detinet, action in, iii 155

Debt, its meaning, &c. iii 155

of title by, ii 46-1

action of, iii 154 app 13

-action of, on amercement, iii 161

by law, iii 161

escape, iii 164
judgment, iii 153 421
execution in, iii 414 n
penal statutes, iii 160

information of, iii 261
national, and charge ihcrof, i 326 327 & ir

441
a loss of so much property, i 328
objections to, considered, i 329 n
reduction of by sinking fund, i 330 n

payment of soldiers' and seamen's, regxilat

ed, i 417 n
Debtee executor, iii 18

Debtor, refusing to discover eflfects, iv 156
Debts, priority of, ii 511
Deceit, action for, iii 165

of, iii 166 405
on the case, in nature Of, iii 166 405

Decennary, i 114 iv 252
Deception of king in his grants, i 246
Decisive oath, iii 312
Declaration, iii 293 and n app 7 10
Declarator>', part of law, i 54

statutes, i 86
Declinatory plea, iv 333 335
Decree in equity, iii 451 and a
Decretals, i 82
Decretum Gratiani, i 82
Dedimua potestatcm, ii 351 iii 447
Deed, alienation by, li 295

in general, what, t6

indenture, what, ii 296 and n

deed-poll, what, ii 296
voluntar)', or upon consideration, ii 297 a
signatures to, may be printed, ii 2»7 n
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Deed, technicalities, and manifest verbal errors

immaterial in, ii 298 n
date of, not essential, ii 304 n
sealing must be averred in pleading, ii 305 n
signing, when necessary, ii 305 n
delivery absolutely necessary, ii 306 s
execution, manner of, ii 307 n
not perfect till executed by all, ib n
defacing seal, effect of, ii 308 n
cancelling when not suffice, ii 309 n
proof of old, iii 367 n
when void as against subsequent purchasers,

ii 343 n
to settle chattels, real or personal, in remain-

der, ii 397 n
custody of title deeds, descends with estate^

ii 428 n
Deed-poll, ii 296
Deeds, stealing of, iv 234
Deer-stealing, iv 235 239

hunting, killing, «fec, in general, fv 174
in disguise, iv 144

Default, judgment by, iii 296 396
Defeazance, deed of, ii 327 342
Defectum, challenge propter, iii 362 iv 352
Defence, ii app 5 iii 296 app 3 5 10
Defendant, iii 25
Defensive allegation, iii lOO
Deforcement, iii 172
Deforciant, ii 350 iii 174
Definitive sentence, iii 101
Degradation of peers^ i 402
Degrees, conferred by the archbishop, i 381

in writs of entry, iii 181

of consanguinity, ii 206
how reckoned, ii 206 207 224
of guilt, iv 34

Dehors, matter, iii 387 iv 390
Delay of the law, iii 423
Delegates, court of, iii 66

in academical causes, iii 85
Delictum, challenge pro-pter, iii 363 iv 352
Deliverance, second writ of, iii 150
Delivery of a deed, ii 306 app 11

Demand of lands, ii app 5
Demandant and tenant, ih

Demesne lands, ii 90
Demesnes of the crown, i 286
Demise of the crown, i 188 249
Demi-vilk, i 115
Democracy, i 49
Demolishing churches, houses, &c. iv 143 and n
Demurrer, iii 314 app 23

book, iii 317
in equity, iii 446
to evidence, iii 372

indictment, iv 333
Denial of rent,, iii 170
Denizen, i 374 ii 249
Deodand, i 300
Departure in pleading, iii 310
Depopulatio agrorum, iv 373
Depositions, iii 383

in chancer}', iii 449
ecclesiastical courts, iii 100

Deprivation, i 393
Derelict lands, ii 261
Dereliction of property, ii 9
Derivative conveyances, ii 324
Descender, writ offormedon m, iii 192
Descent of lands, iv 413 421

of title by, in general, ii 201

descent cast, when, iii 176 n

Descent, of crown, i l93 iv 4l3F

collateral, i 194
lineal, i 193
rules of, ii 208
table of, ii 297
distinction between purchase, &c. ii 201 H
entry and seisin when necessary, ii 201 n
collateral consanguinity, ii 204 n
collateral relations multiplied, ii 206 n
computation in civil, and canon law, ii 207 n
duchy of Cornwall, out of the rule of, ii 208 n
how father may inherit to son, ii 210 n
daughters by different venters, may jointly

inherit, ii 214 n
representative proximity preferred, ii 219 n
doctrine of representation, ii 220 n
when collateral descent takes place, ii 220 is

rules applicable to descents, ii 220 n
who are of the same blood, ii 220 n
new kind of inheritance, ii 222 n
tmion of legal and equitable estate, ii 222 n
when separate estates meet in- one heir, ii

223 n
what necessary to good title, ii 223 n
doctrine of consanguinity, ii 225 n
sister of whole, preferred to brother of half

blood, ii 227 n
exclusion of half blood, ii 233 n
classes of kindred, male stocks preferred, ii

235 n
preference of cl. 11 to cl. 10 disputed, ii 240 n
devise when a nullity, ii 242 n
rule in Shelley's case, ii 242 n
papists may now inherit by, ii 257 n
estate pur auter vie, ii 260 n '

limitations of estate, pur auter vie, ii 260 b
Desertion, i 415 iv 102 and n
Detainer, forcible, iii 179 iv 148

unlawful, iii 151 and n
Determinable freehold, ii 121
Determination of will, ii 140
Detinet, action of debt in, iii 155
Detinue, action of, iii 152
Devastation, ii 608
Devise, iv 430

title by, in general, n 373
when a nullity, ii 242 n
what devisable, ii 290 n
lands devised, subject to debts, ii 378 n
where lands acquired subsequent to, pass by

will, ii 378 n
death of devisee before testator, effect of, ii

379 n
estate twice devised in same will, ii 381 n
intention of testator governs construction, ii

381 n
heir disinherited only by plain intention, ii

381 n
cross remainders in, ii 381 n
of chattels real and personal in remainder, ii

398 n
in joint tenancy, and tenancy in common, ii

399 n
votes not to be multiplied by, i 174 n

Devisee, liable to debts of devisor, ii 378
Die est sine, iii 316 399
Diet, excess in, iv 170
Diets, i 147
Digests, i 81

Dignity of the king, i 241
Dignities, ii 37 and n
Dilapidations, iii 91

Dilatory pleas, iii 301 and n
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Diminishing the coin, iv 90 and n
Diminution of record, iv 390
Diocese, i 1 1

1

Wejttmin!»tpr, when a, i 115 n
r >.s, i239

I law, i 55

Disabiluy, pica to, iii 302
Disal)lmg a man's limbs or members, iv 205

206 207
statutes of leases, ii 320

Disclaimer of tenure, ii 275 iii 233
Discontinuance of action, iii 296

estate, iii 171

when act of husband alone, discontinues

wife's estate, iii 20 n
what works a, iii 171 n

Discovery by bankrupt, ii 483
of accomplices, iv 330 331
on oath, iii 382 437

Discretionary fines and imprisonment, iv 378
Disfiguring, iv 207 and n
Disguise, iv 144 and n
Dismembering, punishment by, iv 377
Dismission of bill in equity, iii 451
Disorderly houses, iv 168 and n

persons, iv 169—See Vagrant
Disparagement, ii 70
Dispensation from the pope, iv 115

Dispensing power of the king, i 142 186 342
iv 436 440

Dispossession, iii 167 198

Dissection of murderers, iv 202 377
Disseisin, ii 195 iii 1G9 and n

at the party's election, iii 170 171

warranty commencing by, ii 302
writ of entry sur, iii 183

Dissenters, prot»stant, iv 50 n 53
Dissolution of parliament, i 187
Dissuading witnesses, offence of, iv 126
Distress, law relative to, iii 6 n

right to things by, ii 41 42 43
of goods in custody of law, iii 7 n
after bankruptcy, ib

of tools and goods, iii 8 n 9 n
of cattle sent tm agist, «Scc. liable to, iii 8 n
so goods of lodgers, &c. ib

of cattle levant and couchant, iii 9 n
sale of com, under, iii 10 n
of trees, shnibs, &c. ib n
of unripe products, ib

when may be made, iii 11 n
after end o( term, &c. ib n
removal of goods, to avoid, ib n
pursuit to distrain cattle, iii 12 n
how to enter for, ib a
seizing part in name of all, i6 n
cattle dying in pound, ib

distrainor cannot tie up cattle, iii 13 n
sale of, iii 14

sale of caf'- • i - 'limagc feasant, iii M n
gelling go. . ib n
illegal for < >, iv 423
excesaive, ui 12

infinite, iii 231 280 iv 285 318
second, iii 12

Distribution of intestate's eflfecM, ii 515 Vt 408
424 439

Dititringas in chancer)', iii 445
detinue, iii 413
juratores, iii 354
to compel appearance, iii 280 app 13

Disturbance, lii 236

Disturbance, of conarooOi iii 837
fran'l"""" i,. •'«(;

pair

reli, ,

tenure, iii j-t'^

ways, iii 241
Disturber, ii 278
Diversity of person, pica of, iv 396
Dividend of bankrupt's effects, ii 487
Divine law, i 42

right of kings, i 191 ir 436
tithes, ii 25

service, tenure by, ii 102
Divorce, i 440 iii 94

Sir W. Scott's expositions of the law, iii

94 n
Do, ut des, ii 444

iUfacias, ii 445
Docquet of judgment, ii 511 iii 397
Doctrines, illegal, asserting or publishing, iv

91 116 123
Dog, carrying, iv 123
Dogs, stealing them, iv 236
&c. owner answerable for, iii 153 and n

Domcbook of Alfred, i 64 iv 411
Domesday-book, ii 49 99 iii 331
Dominion, ii 1

DomitoB naturae, animals, ii 390
Donatio mortis causa, ii 514 and n
Donative advowsons, ii 23
Done grant et render, fine sur, ii 353
Donis, statute de, ii 112
Double fine, ii 353

plea, iii 308
voucher, ii app 5

Dove-cote, not a common nuisance, iv 168 n
Dowager, princess, iv 81
queen, i 223 iv 81

Dower, title by, in general, ii 129 iv 424
ouantity of, in customary estates, ii 129 n
distinction between free bench and, ii 129 n
alien women entitled to, ii 131 n
quantity of, generally, ii 131 n
alienation by tenant in, ii 136 n
settlement before marriage, a bar of, ii 138 n
is forfeited by adultery, ii 138 n
barred riy attainder of husband, ii 253 n
how barred by fine, <kc. ii 351 n
ad ostium ecdcsite, ii 132
assignment of, ii 135
bar of, ii 136
by conunon law, ii 132

custom, ib

dc la plus belle, ib

ex assemni patris, ii 1;J3

wide nihil habet, writ o^ iii 183
writ of right of, iii 183 194

Draught for money, ii 467
Drawbacks, i 315
Drawing to-the gallows, iv 92 337
Driving, furious, offence of, iv 207 n
Droit droit, ii 199
Druids, their customs, i m iv 408
Drunk. . 1 124 n
how Jo

puniv
, .. . : '.i and n

Duchy court of Lanciwter, ux 78
Ducking stool, iv 109 377
Duel, iv 145 185 199
Dues, ecclesiastical, non-payment of, iii 86 80
Dukes, i 397 409
Dumfutt intra aetaiem, wnt of, iii 163

non compos mentis, writ o(, ib
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Zhwdecima manus, iii 343
Duplex querela, iii 247
Duplicity in pleading, iii 308 311
Durante absentia^ administration, ii 503

minore aetate, administration, ib

Duress, ii 292
of imprisonment, i 131 136
per minas, i 131 iv 30

Durham, county palatine of, i 116
courts of, iii 78

Duties of persons, i 123
of the king, i 233
of prisage and butlerage abolished, i 314
"customs and excise system improved, i 315
aliens' duty abolished, i 316 n
on salt, English and foreign, i 321 n
stamp duties, i 323 n

Dwelling-house, iv 224 and n
Ealdormen, i 398
Ear, loss of, iv 146 156 160 206 247 377
Earl, i 116 398
Earl marshal, his court, iii 68 iv 267
Earnest, ii 447
Eat inde sine die, iii 316 399
Eaves-droppers, iv 168
Ecclesiastical corporations, i 470

courts, iii 61
their cognizance, iii 87 iv 275 425
when separated from the civil, iii 62 iv

415 421
court, process, and power to punish, iii 1 00 n

limitation of prosecutions m, iii 103 n
mode of burying, determined by, iii 265 n

Education of children, i 450
Edgar, king, his laws, i 66 iv 412
Edward the Confessor, his laws, i 66 iv 412

420
Egyptians, iv 165
Ejectionefirmae, writ of, iii 199
Ejectment, action of, iii 199 app 7 iv 441

descent cast, no bar to, iii 176 n
action of, iii 199
action of, for what it will lie, iii 199 n
in inferior court, iii 202 n
on a vacant possession, 203 n
{)laintifFmust recover on his own title, ii 196 n
egal right of entry necessary in, iii 204 n
presumption of surrender of term, ib

as to specifying the premises, ib n
proceeding, when on defence at trial, iii 205 n
bail in, as tenant holding over, ib n
for non-payment of rent, iii 206 n
by king's lessee, iii 256 n
costs to defendant succeeding, iii 203 n

Election of bishops, iv 115 421

magistrates, i 340 iv 413 427
Scots peers, i 169 iv 117

to Parliament
voters' qualification, i 172 n 174 n
conveyance to give vote, i 173 n
vote by annuity or rent-charge, i 173 n
votes multiplied by devise, void, ib n
if voter dies, heir may vote, at same, ib

vote by assessment to land-tax, ib n
disqualifications to vote, 174 n
aliens may become qualified, ib

vote by residence in borough, ib n
who may not be elected, ih n 176 n
clergy declared ineligible, i 175 n
qualification of member, ib n
on death of member, i 177 n
notice of time and place of election, i 178 n
undue influence at, illegal, ih n

Election to parliament

—

treating before ordering writs, not illegal,

i 179 n
treating vacates the election, ih n
treating at, what, ib

innkeeper cannot recover for treating by
order of candidate, ib

penalty for bribery at, ih n
bribery, what, and how punishable, ib n
candidate must swear to qualification, if

required, i 180 n
electors take oaths before they vote, ib n
Grenville's act, ib n
proceedings on a false return, ih

soldiers must remove during, i 415 n
to corporations, see tit. "Corporations."

Elective monarchy, i 192 iv 413
Eleemosynary corporations, i 471
Elegit, estate by, ii 161

writ of, iii 418 iv 426
Elisors, iii 355
Eloignment, iii 129 148
Elopement, i 443 ii 130
Ely, courts of, i 119 n iii 79

isle of, i 120
destroying poudikes in, iv 244

Embargo, i 271
Embassadors, see Ambassador
Emblements, ii 122 145 403
what, and who shall have them, ii 122 n
right to dower does not entitle to, ii 131 n

Embowelling alive, iv 93 377
Embracery, iv 140 and n
Emperor, his authority, i 242
Emphyteusis, iii 232
Empson and Dudley, iv 310
Enabling statute of leases, ii 319
Enclosure, disseisin by, iii 170

act, destroying works, &c. iv 245 n
Endowment of vicarages, i 387
widows, ii 135

Enemies, i 257
goods, ii 401
adhering to, &c. offence of, iv 82 and n

England, i 110
divided into counties, &c. before Alfred, i

114 n
Engleschire, iv 195
English, law proceedings in, iii 322 iv 441

Engrossing, iv 158
Enlarger Vestate, ii 324
Enlarging statute, i 87
Enquiry, writ of, iii 398
Enseint, ii 169
Entails, ii 113 iv 431

Entries, books of, iii 271

Entry, redress by, iii 5

wrongs by, iii 174
forcible, iii 179 iv 148

on lands, ii 312
tolled by descent, iii 176 177

writ of, ii app 5 iii 180

Equity, accident and mistake, iii 426 n
bonds, &c. ib

boundaries, &c. ib

mistakes, ib

fraud, iii 426
trustees, ib

attorney and client, ib

heirs, sailors, &c. ib

guardian, iii 427
injunctions, ib

bills of peace, ib
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Equity, bill- ni 427

bills or ,ib

bills to |., ,,.. i>..... .. -..i.i.ony, lA

bills to discover ovidcnco, ih i 433 n
bills of Quia timrt, iii 42G n
bills of aelivcry up of deeds, ih

other bills, i6 n
infants, ih

wnnls of court, ih

spccitic performance of agreements, ih n
realty, ih n
personalty, i6

restraining waste, ii 125 n
trusts, ii 42G n

curtesy of trusts are estates in, ii 127 n
lunatics, iii 426 n
commission of lunacy, ih

lunatics' committee, iii 427 n
charities, iii 426 n

executors, ih n
marshalling assets, ih

bankruptcy, t6

may order devisee to purchase lands to be
entailed, when, &c. ii 364 n

practice, iii 427 n
subpcBna, iii 441
answer, iii 427 n
demurrer, iii 446
pro confesso, iii 445
impertinence, iii 442 n
contempt, iii 443
attachment, ih

wril^f rebellion, iii 444
seTjeftht at arms, 16

sequestration, 16

distringas, iii 445
master of rolls may send case for judg-
ment of court of law, iii 493 n

how law of arises, i 61

compendium of law of, iii 426 n
united with law, i 62
eouitable maxims, iii 426 n
of redemption, ii 159
of statutes, iii 431
reserved, iii 453
courts of, in general, iii 50 45

history of, iii 50 iv 430
courts of, distinguished from law, iii 429
436 iv 442

jurisdiction of, in general, in cases of acci-
dent, &c. iii 426 n

writ of n« exeaf. repio, when granted, i 266 n
peers answer in, i 12 n 401 n

Eriarch, iv 313
Error, costs in, iii 400 410 app 24

writ of, iii 400 app 21 iv 390
where prosecuted, iii 410 411

does not lie from cinque ports or stannaries,
iii 44 n

alteration of law relative to, iii 272 n 411 n
writ of, to reverse outlawry, iii 285 n
for what writ of, lies, iii 406 a
from Ireland to house of lords, iii 410 n
court of, in exchequer chamber, iii 44

Escape, iii 290 415
action for, iii 165
assisting in, iv 131

offence of. iv 129 and n
vagrants, iv 170 n

Escheat, i 303 ii 11 72 89 244 iv 388 413 418
writ of. iii 194

Escrow, ii 307
El^a\$e, ii 74 iv 432

Espleen, ii app 5 lit app 3
Esquire, rank in .ntat«, i 406

ancient mo<le of creation diauscd, ib n
what servants of the crown are, ib n
barri«f*»r is, ih n
soil ^ '

! to kill game, wheot iv 175
Essoi

day MM278
Estate, lu l.uiil^, a 103

term defined, ih n
freehold, what, ii 104 n
fee conditional out of personal property, ii

113 n
of freehold infuturo, ii 144 n 166 n
divested by subscqtient birtli of heir, ii 206 n
by purchase or descent, ii 209 n
per auter vie, its nature, ii 259 n
execution by statute of trust, ii 335 n
assurance of, by private statute, ii 344 n
repairs and improvements of, private acts (or,

ii345n
fine of estate less than freehold, no bar, ii

356 n
possession not necessary to levy fine, ii 357 n

See further, title Fines
though not so devised, subject to debts, ii

378 n
when pass by will, though acquired after

execution of, ii 378 n
Estates of the kingdom, i 156
Estoppel, iii 308
Estoveriis habcndis, writ de,i 441
Estovers of a wife, 16

common of, ii 35
Estrays, i 297 ii 14
Estreat of recognizance, &c. iv 253 296 n
Estrepement, writ of, iii 225
Evidence, in general, iii 367

of old deeds and wills, iii 367 n
secondary, iii 368 n
declarations and hearsay, iii 368 n
book entries, when admitted, iii 369 n
presumptive, iii 371 n
notice to produce papers, &c. iii 382 n
by interrogatories, iii 383 n
difference of, in equity and law, iii 437 n
in criminal cases, iv 356
recognizance to give, iv 296 rt

stifling, offence of, iv 126 n
Etc 0fficio informations, iv 308
Ex post facto laws, i46
Examination in chancery, iii 449
of prisoners, iv 296

witnesses, iii 372
trial by, iii 331

Exceptio, iii 310
Exceptions, bill of, iii 372

to answer in chancery, iii 448
Exchange, bill of, iii 466
deed of, ii 324
of goods and chattels, ii 446

lands, ii 323
Exchequer chamber, court of, iii 56

court of, iii 44
receipt of, ih

Excise, i 319
hereditary, i 288
offences against, how tried, ir 281

Exclusion bill, i 210
Excommtinication, iii 101

when may \>o. decroi-d, iii 100 n
Excommunicato cayirndo, writ cte, iii 108

deliberando, wnt d*, ib
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Excusable homicide, iv 182
Executed contract, ii 443

estate, ii 163
fine, ii 353
remainder, ii 168

Execution, civil, iii 412 app 25
who may be taken in, iii 414 n
by imprisonment, satisfaction of debt, iii

415 n
upon one of two defendants, iii 417 n
landlord's demand of rent, ib n
when lands cannot be taken under eligit, iii

419 n
possession delivered in eligit, ibxi

under an extent, iii 420 n
de clerico admittendo, iii 412 n
criminal, iv 403
award of, iv 263 app 3
plea in bar of, iv 396
precept of, iv 403
rule for, iv 404
varying from judgment, iv 179 404
warrant of, iv 404 app 4
writ of, iv 403 app 5

of devises, ii 376
uses, ii 333

process of, iii 279 app 7
Executive power, i 190
Executor, ii 503

de son tort, ii 507
of executor, ii 506

his own wrong, ii 507
right to fixtures as against heir, ii 281 n
bound by covenants without being named, ii

304 n
administration granted to guardian when in-

fant sole, ii 503 n
if out of country, administration granted to

creditor, ii 505 n
what may do before probate, ii 507 n
what may expend in funeral, &c. ii 508
proof of will per testes, what, ih n
money in hands of deceased overseer repaid

in full, ii 511 n
voluntary bonds postponed, ib n
debtor made executor when discharges debt,

ii 512 n
giving preference to one over other credi-

tors, ib n
legal and equitable assets, what, ih

action against, for specific legacy, ib n
his relation to residue, ib

when liable to costs, iii 401 n
Executory contract, ii 443

devise, ii 173 334
estate, ii 163
remainder, ii 169

Exemplification, ii app 5
Exemptions from tithes, ii 28
Exchequer, debt found due to crown, how

levied in Ireland, iii 262 n
condemnation of goods conclusive, ib n
process in, law relative to,[ib 287 n
court of error in, ib 410 n

Exigent, writ of, iii 283 iv 319
Exigifacias, writ of, iii 283 app 16 iv 319
Exile, i 137

not civil death, i 133 n
when first a punishment, i 137 n

Expectancy, estates in, ii 163
Expenses, see Costs

of prosecution, iv 362
witnesses, iii 369 iv 362

Exportation of wool, &c. iv 154 428
Exposing person, offence of, iv 64 n

selling wife, ib

disordered persons, iv 162 n
Express condition, ii 154

contract, ii 443 iii 154
malice, iv 198
warranty, ii 301

Extendifacias, iii 420
Extent, writ of, ib

law relative to, iii 420 n
in aid, ib

Extinguishment of estates, ii 325 .

Extortion, iv 141
Extra-parochial places, i 114 284

tithes, i 284
Extravagants, i 82
Eye, putting out, iv 205 206
Eyre, chief justice in, iii 72

justices in, iii 57 iv 422 423
killing them, iv 84

Facio ut des, ii 445
facias, ii 444

Facto, king de, i 204 371 iv 77
Factor, i 427, see Agent, Master and Servant
Fair, i 274 iii 218
False imprisonment, iii 127 iv 218

action of, iii 138
judgment, writ of, iii 34 406
return, action for, iii 111 163
verdict, iii 402 iv 140
weights and measures, iv 157
pretences, offence, &c. of, iv 158 and n
vagrants, when, iv 170 n
rumours, when indictable, ib 149 158 n

Falsi crimen, iv 89 135 156 247
Falsifying attainder, iv 390

coin, iv 84 88 90 99
judgment, iv 390

Fame, good or ill, iv 256 299
Farm, ii 318

signification of, ii 17 n
Farrier, common, action against, iii 164
Favour, challenge to, iii 363 ~

Fealty, i 367
oath of, ii 45 53 86

Fear, putting in, iv 242
Fce,ii46 105 106

after a fee, ii 334
ecclesiastical, iii 90
farm rent, ii 43 n
simple, ii 104 app
what words in will pass a, ii 108 n 109 n
in grant to corporation, ii 109 n

tail, ii 112 app
Fees to counsel, iii 28
Feigned issue, iii 452
Felo de se, ii 499 iv 1 89
Felon, ii 499
Felonious homicide, iv 188
Felony, ii 284

definition of, iv 94
appeal of, iv 314
compounding of, iv 133
misprision of, iv 121

punishment of, iv 98 216 222
when trespass merged in, iii 6 n

Feme-covert, i 442 ii 292 497. See Husband
and Wife

Fencing, iv 192
Feodal actions, iii 117

tenures, ii 44 425 431

among the Saxons, iv 413

I
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Feod&l tenures, when received in England, it

48 iv 413 418

Feoffment, ii 310 app 1

Feonn, ii 318
Ferae naturae, animals, ii 390
Ferrets, stealuig of, iv 236 n ii 391 n
Ferry, iii 219
Fetters, iv 300 322
Feud, ii 45
Feudal system, knowledge of, essential, ii 44 n
when first reduced to writing, ii 48 n
villenage opprobrious, ii 53 n
wardship of the lord, ii 67 n
lord's rights on marriage of ward, ii 70 n
value of wardships and marriages, ii 71 n
tenure by comagc, ii 74 n
escuage, what, ib

socage tenure explained, ii 81 n
by petit serje;mty still exists, ii 82 n
tenure in gavelkind, how preserved, ii 84 n
lands in gavelkind may cechcat, ib n
villein not protected by magna charta, ii 93 n
lord seized damages, recovered for maiming

villein, ii 94 n
last claim of villenage, ii 96 n

Feudatory, ii 53
Feudum antiquum, ii 212 221

apertnm, ii 245
honorarium, ii 56 215
improprium, ii 58
individuum, ii 215
matemum, ii 212 243
nmmm, ii 212 221

held ut antiquum, ib

patenium, ii 243
proprium, ii 58

Fiction in law, iii 43 107
Fictitious plaintiff, iv 134

bail, iii 291 n
Fidei commisaum, ii 327
Fidejussors, iii 108 291
Fief, ii 45

d'haubert, ii 62
Fieri facias, writ of, iii 417 app 27

feci, iii app 27
Fifteenths, i 309
Fighting, offence of, iv 183 and n
Filial portion, ii 519
Final decree, iii 452
judgment, iii 398

Finding of indictments, iv 305
things personal, ii 9
property, owner not obliged to pay expenses

of, i 298 n
property, to whom belongs, no owner ap-

pearin;^, i 299 n
Fine for alienation, ii 71 89
endowment, ii 135
in copyhold, ii 98
of lands, ii 118 348 iii 157 174 iv 429

executed, ii 353
reversal of, when levied of copyholds, ii 368

iii 166
rur done, grant ei render, ii 353
cognizance de droit, come ceo, <fc. ii 352 353

app 5
cognizance de droit tantum^ u 353
concetsitf ib

Fines and Forfeitures, when grantablc, iii 259
iv379

in alienation and descent of copyhold, ii

98n
how and where acknowletlgied, ib 351 n

Vol. II. 95

Fitxm^ prorcrdincrn when land lies in difarml

r> of, ib n
ifants, 6ec. A 350 m

ol ' ' Itan freehold, no lM»f , A a
possrssKHl lint iipccssary, T ' ' T'T n
money devisod to purrha ' rn-

lailrd, paid to party win- v fine,

•A 364 n
and sec Title, Recovery
of lands in ancient dcracsn**- m whnt r«)urt

levied, ib 368 n
for misdemesnors, iv 377 T, -

Finger, disabling, ib 205
Fire, see Arson, negligence in, i 43! iv 222

tenants' liability to landlord in case of, iii

228 n
Fire-bole, ii 35
Fire-ordeal, iv 342
Fire-works, ih 168 and n
First-fruits, i 284 ii 07 iv 107
Fish, royal, i 290

stealing in disguise, iv 235
or attempting to steal, iv 236

Fishery, common of, ii 34
free, ii 39 410 417
seversd, ii 39

Fishpond, destroying, iv 240
Fitzherbert, i 72 iii 183
Fixtures, what are, and right to between heic

and executor, ii 281 n
between landlonl and tenant, ib

Fleets, i 202 iv 419
Fleta, i 72 iv 427
Flight, iv 387
Floodgates, destroying, iv 144, 5 246
Flotsam, i 292 293 iii 106
Foenus nauticum, ii 458
Folk land, ii 90 92
Food, offence of selling short "weight, iv 158 «

forestalling, regrating, engrossing, &c ib

159 and n
supplying unwholesome, ib 162 aitd b iii

122 n
stinting apprentices in, iv 197 B

Foot of a fine, ii 351 apn 4
Force, injuries with and without, iii 118
when repellaWe by death, iv 181

Forcible abduction and marriage, iv 208
to regain land, iii 5 n 179 n
entry and detainer, iii 179 iv 148

Foreclosure, ii 159
Foreign bill of exchange, ib 467

forgery, iv 250 n
coin, forging it, ib 89 99 120
county, indictment in, ib 303
dominions, ii 110
prince, pension fiom, iv 122
service, ib 101

Forest, i 289 ii 14 38 414
courts, iii 71
Uws, ii 416 iii 73 iv 415 420 421 423 43«
437

Foretta, carta de, iv 423
Forr • "

; 158
For. iiir out, t6 205
For:. » 11 153 267

for crimes, iv 377 381
of copyholds, ii 284
of goods and chattels, ib 420 421 iv 38S
of lands, ii 267 iv 381

apon disclaimer of tenant, ii 275 a
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Forgery, iv 247
what false making sufficient, ib n
with what intent forgery must be committed,

ib

how far instrument forged must appear genu-
ine, ib

what instruments are subjects of^ ih

deeds, court rolls, ib

bills, &c. iv 248
bank notes, &c. ib

exchequer bills, south sea bonds, &c. ib

seamen's wills, &c. iv 249 and n
wills, ib 249
Mediterranean paper, ib

stamps, ib and n
marriage, &c. registers, ib and n
plate stamps, &c. ib 249
corporation seals, ib

private deeds, iv 250 n.

wills, ib n
bills, ib

notes, ib

receipts, ib

orders, ib n
Forgiveness by the prosecutor, iv 364
Forma pauperis, iii 400
Formedon, writ of, ib 191
Forms of law, unalterable, i 142
Fornication, iv 64
Fortune-tellers, iv 62
Forty days' courts, iii 71
Founder of a corporation, i 480'

Foundling hospitals, ib 131
Foxhunting, trespass in, iii 213 n
Frames, breaking of, &c. iv. 247 a
Franchise, ii 37

allowara;e of, iii 263
disturbance of, ib 236
royal, i 302

Frankalmoign, ii lOI
Franked letters, i 323
Frank-fee, ii 368 iii 166
Frank-marriage, ii 115
Frank-pledge, i 114 iv 252.

view of, iv 273
Frank-tenement, ii 104
Frank-tenure, ii 61
Frater consanguineus, ib 232

uterinus, ib

Fraud, civil, where cognizable, iii 431 437 439
criminal, iv 158
what vacates contracts,, ii 444 n

Frauds and perjuries, statute of, ii 160 297
337 342 364 376 450 466 500 501 515 iii

158 iv 439
Fraudulent deeds, ii 296

devises, ib 378
Fraunk-ferme, ib 80
Free Bench, i6 122

distinction between dower, &c. ii 129 n
Free fishery, ib 39 410 417

services, ib 60
socage, ib 79-

warren, ib 38 417 iv 415
Freehold, of title in, ii 104

estate of, what, ib n
what cannot pe put in abeyance, ib 107 n
how granted in future, ib 144 n 166 n
fijie of estate less than, no bar, ib 357 n
possession of, not necessary to levy fine, ib

357 n
see further, Title, Pinss
ases, ib 120 318

Fresh suit, i 297
Fruit, stealing of, iv 233
Full age, i 463
Fumage, ib 324
Funds, public, ib 331
Funeral expenses^ ii 508
Furandi animus, iv 230 232
Furious driving, iv 207 n
Fustians, stealing, ib 238
Futuro, freehold, ii 144 166
Gage, iii 280 app 4

estates in, iii 157
Game, property of the king, denied, ii 419

unqualified person shooting another, in pur-
suit of, liable same as qualified, iv 27 n

killing of, in general, ib 174 and n
what persons qualified for, ib 174 ii 418 n
gamekeepers, &c. ii 418 n

laws, particularly affecting unqualified per-
sons, iv 174

buying, selling, ib

Gaming, iv 171

in public houses, ib 171 n
in other places, ib

in general, ib n
Gaming houses, ib 168 and n 171
Gaol delivery, iv 270

distemper, i 346
regulations of, in general, ib n

Gaolers, appointment of, &c. i 346 and n iv 300
compelling prisoners to be approvers, &c. iv

128
when guilty of murder in cruelty, ib 197 u

Gardens, robbing of, ib 233
Garter, knight of, i 403
Gate, stealing of, iv 233
Gavel-kind, i 74 ii 84 iii 409 413
General, demurrer, iii 315

fund, i 329
imparlance, iii 301
issue, ib 305 iv 338
legacy, ii 512
occupancy, ib 258
sessions, iv 271
statute, i 85
tail, ii 113
verdict, iii 378 iv 354
warrant, iv 291

Gentleman, i 405 406
Gift of chattels, personal, ii 441 and' a
Gift of chattels, real, ii 440

lands and tenements, ii 317
Gilda mercatoria, i 473
Glanvil, i 73 iv 421
Gleaning, iii 212
God and religion, offences against

apostasy, iv 43
heresy, ib 44
against church ib 50

reviling ordinances of, i6

nonconformity, ib 51
absenting church, ib 52
mistaken zeal, ib

protestant dissenters, ib 53-

papists, ib 55
popery ib

popish recusants, ib 56 •

priests, ib 57
observations on laws against popery

iv 57
other regulations, ib 58

blasphemy, ib 59
swearing, &c. ib
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God and religion, offences asainst

witchcraft, sorcery, ate. iv 60
impostom, lA 62
simony, ib

sabbath-breaking, ib 63
drunkenness, i6 64
lewdness, &c. ib

bastard children, ib 65
Good l>ehaviour, security for, ib 251 256

consideration, ii 297
Government, contempt against, iv 123

its original, i 48
Grain, see Com
Grand assise, iii 341 351 iv 422

amstumier of Normandy, i 106

juror, disclosing evidence, iv 126

jury, ib 302
in attaint, iii 351 404

larceny, iv 229
serjeanty, ii 73

Grants, of title by, ii 9
of chattels, personal, ib 441 and n

real, i6 440
of lands and tenements, ii 317

the king, ib 346 and n
Great council, i 147

seal of the king, ii 346 iii 47
counterfeiting it, iv 83

tithes, i 388
Gregorian code, ib 81
Greenhouse, robbery of, iv 233 n
Gross, advowson in, ii 22
common in, ib 34
villein in, tb 93

Guardian ad litem, iii 427
and ward, i 460
at common law, ib 461
by custom, ib 462

nature, ib 461
statute, ib 462

for nurture, ib 461
in chivalry, ib 462 ii 67
socage, ii 88
testamentary, i 462
who may appoint guardian, ib 461 n 462 n
widow guardian in socage, ib 461 n
king universal guardian of infants, ib 462 n
king delegates this guardianship to lord

chancellor, ib n
guardian's power and duty, i 463 n
testamentary guardians, ib n
marrjing ward of chancery, A n
when child of age, ib n
infant must appear, and defend by guardian,
^bi6in

Guernsey, island of, ib 106
Gunpowder, hindering its importation, iv 116

keeping or carrying it illegally, iv 168 and n
Gypsies, ib 165 and n
JleUteas corpora juratorttnij iii 354

corpus, i 135 and n
act, i6 128 iii 135 iv 438
ad deliberandum, iii 130
faciendum, et recipiendum, ib

prosequendum, io

respondendum, ib 129
satisfaciendum, ib 130
subjiciendum, ib 131

testificandum, ib 130 and n
cum causa, ib 77

Habendum of a deed, ii 298 app 1 2
Habere, facuxs possessionem, iii 412

meisiiutm, ib

Haltitation, offences agaiiut, iv 220, property

in, ii 4

Hackney coaches and chairs, i 327 aad m
Urredilas jacens, ii 259
Heretioo comhurmdo, writ de, iv 40 439
Half blood, i 194 ii 227
Hame secken, iv 223
Hamlet, i 115
Hanaper office, iii 49
Hand, burning in, iv 367 369 371 377

disabling, iv 205
holding up, ib 323
loss of; ib 125 154 276 377
sale, ii 448
writing, similitude of, iT 356

Hanging, ib 376
Hanover, i HO
HarlK)urs, notice of erecting pier, &c. near, i

264 n
injuries to, iv 144

Hard-labour, punishment of, ib 377
Hares, stealing them, ib 239
Havens, i 264
Hawks, stealing of, iv 236
Hay-bote, ii 35
Head of the church, i 279
Headborough, i 114
Health, iii 124

injuries to, iii 1'22 and n
offences against public, iV 161

Hearing in equity, iii 451
Hearsay evidence, ib 368
Hearth money, i 3i24

Hedge-bote, ii 35
Heir, see " Descents.**

law inclines in favour of, i 450 n
law of descents, &c. ii 201
when lord may be guardian of copyhold heir^

ib 98 n
when " heirs" not necessary in grant of fee

simple, ib 108 n
in wills, fee may pass without words of li-

mitation to, ib n
in grant to corporation, effect of " heir," ib

109 n
apparent, and presumptive, ib 208
estate devested by subsequent birth of, ib n
nature of seisin, in ancestor, aflfects, ib 209 n
when father may inherit to son, ib 210 n
daughters by different venters may inherit to-

gether to common parent, ib 214 n
representative proximity preferred, ib 219 n
doctrine of representation discussed, ib 220 n
when collateral descent takes place, ib n
rules applicable to descents, ib a.

who are of same blood, ib n
new kind of inheritance not allowed, ih 222 n
union of legal and equitable estate, ib n
when several estates meet in one, and then
descend to several heirs, ib n

what necessary to constitute good title, ib

224 n
doctrine of consanguinity discussed, ib 225 n
sister of whole, preferred to brother of half,

blood, ib 227 n
exclusive of half blood, cruel, ib 233 n
classes of kindred, male stocks preferred, ib

2.35 n
preference of class 11 to class 10 disputed* A

240 n
devise a nullity, ofsame estate as would take

as heir, i6 242 n
rule in Shelley's case, ib n
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Heir, in what cases attainder shall not preju-

dice, ii 251 n
estates per auter vie, ib 269 n
right to fixture, as against executor, ib 281 n
mandamus to admit to copyhold, ib 369 n
tender of himself for admittance, ib 371 n
disinherited only by plain intention, ib 381 n

Heiress, stealing of, iv 208
Heir-looms, ii 427

pictures, books, &c. devised as, ib 428 n
Helping to stolen goods for reward iv 132
Hengham, i 72 iii 409 iv 427
Henry, I. his lavs^s, iv 420
Heptarchy, Saxon, ib 410
Heraldry, iii 105
Heralds, ib

books, ib

Hereditaments, ii 17
Hereditary right to the crown, i 191 209
Heresy, iv 44
Heretochs, i 397 408 iv 413
Heriots, ii 97 422

seising of, iii 15
when payable, ii 422 n
eunio^ of divided estate, what payable, ih

Hermogenian code, i 81
High commission court, iii 67 iv 433

constable, i 355
of England, i 355 iv 268

his court, iii 68 iv 267
misdemesnors, iv 121

steward of Great Britain, his coart, iv 261
348

in parliament, iv 260 263
Oxford, his court, iv 277

treason, iv 75
trials in, iv 351 440

Highways, surveyors of, i 357
rights of, ii 35

annoyances in, ir 167
robbery in or near, iv 243
how, and by whom created, ii 35 n
surveyors of duties, &c. i 357
rights to, ii 35-

annoyances, &c. in, iv 167
nuisance in, who may abate, iii 5 n

Highways, robbery in or near, iv 243
Hiring, ii 453
History of the law, iv 407
Hogs, keeping them in towns, iv 168
Holding over, ii 151 iii 210 211

Homage, ii 53
ancestral, ib 300
by bishops, i 284 379 iv 421

liege, i 367
simple, ih

Homicide, iv 176
justifiable, iv 178

of necessity, ib

by permission, ib 179

for advancement of justice, ib

to prevent crime, ib 180

in defence of chastity, &c, ib 181

excusable, ib 182
by misadventure, ib

in self defence, ib 183

felonious.

self-murder, ib 189
manslaughter, ib 191

voluntary, ib

involuntary, ib 192

murder, ib 194 et seq

Homine replegiando, writ de, iii 129

Honorary feuds, ii 56 215
Honoris respectum, challenge propter, iv 35^
Honour, court of, iii 104

of a peer, ib 402
or dignity, ib 271
seignory, ii 19

Hop-binds, destroying, iv 246
Horse-races, ib 173
Horse-stealing, ib 238
Horses, sale of, ii 450

warrants of, iii 165 n
ill-treatment of, iv 246 n

Hospitals, i 471 474
their visitors, ib 482

Hotch-potch, ii 190 517
Hot-house, robbery of, iv 233 rt

House, immunities of, iv 223
larceny from, iv 240

House-bote, ii 35
House-breaking, see Burglary.
House-tax, i 325
Hue and cry, iv 293
Hundred, i'llGiv 411

action against, for robbery, &c. iii 160 iv
246 294

court, iv411
Hundredors, challenge for defect of, iii 359 iv

352
Hunger, iv 31
Hunting, see Game, iii 213
by inferior tradesmen, ib 215 401 ^

night, or in disguise, iv 143 144
Hurdle, ib 92 377
Husband and wife, of requisites of marriage^

and consequences in general, i 433 to 445
law as to separation, iii 94 and n
may agree to live separate, i 441 n
adultery, recrimination bars divorce, ib n
divorce in parliament, ib n
decreeing alimony, ib n
cannot in law make gifts to each other, ib 442 n
when may in equity, ib n
marriage, how far vacates bonds and agree-

ments, ib n
contracts by wife, when bind husband, ib n
when husband liable to wife's debts after

her death, ib 443 n
of actions by, ib n

against, ib

where may or must sue, or be sued alone, ib

when not to be witnesses for each other, ib

444 n
equity will, in some cases, allow suits be

tween, ib n
'

admittance to copyhold of wife, ii 366 n
appointment, as by will, of her lands, ib 375 n
assignment by husband of wife's estate, ib

433 n
husband administrator to wife, ib 435 n
husband may dispose of paraphernalia of, ib

436 n
profits and savings in housekeeping, separate

estate of, ib

take as one only in joint tenancy, ib 182 n
join in fine, &c. to bar dower, &c. ib 351 n
as to property of wife before marriage, z6434 n
injuries to, iii 139
assault by, in defence of, ib 3 n
how far liable for each other's crimes, iv 28
n i 444 n

public sale ofwife, iv 65 n
deserting wife, vagrancy, ib 170 n
surety of peace, ib 254
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Hustings, court of, in London, iii 60
Hvda^c. I 310
H- '>' ii 159

>f manriago, iii 93
1 ,.. rson, iv396
Jihot. 1 JO.i II 291

wills by, "497
cognizance of, iii 427
inspection of, ib 332
nmrriage of, i 438

Idiota inqnirrndo, writ de, i 303
Idleness, iv 169 and n
Jrofaih, iii 107 iv 375 439
Jersey, island of, i 106
Jttsam, i 292 iii 106
Jews, 1 375 iv 372

children of, i 449
Ignominious punishments, iv 377
Ignoramus, ib 305
Ignorance, when it excuses crime, ib 27
Illegal conditions, ii 156
Imagining the king's death, iv 76
Imbezzling king's armour or stores, ir 101

public money, ib 122
records, ib 128
in general, see Larceny

Immediate descent, ii 226
Immorality, public offence of, iv 65 n
Imparlance, iii 299 301
Impeachment in parliament, iv 259

not affected by prerogative or dissolution of
parliament, i 186 n

of waste, ii 283 app 5
Imperial chamber, iii 39

constitutions, i 81
crown and dignity, ib 242

Impediments of marriage, ib 434
Implication, ii 381
Implied condition, ib 152

contract, ib 443 iii 159
malice, iv 200
warranty, ii 300

Importing a^i« dei, crosses, dtc. iv 115
counterfeit money, ib 81 89

Impossible condition, ii 156
Impostures, religious, iv 62
Impotency, i 434
ImpoterUitB, property, r<Uione, ii 394
Impressing seamen, i 420
Imprisonment, i 134 136 iv 377 436
beyond sea, i 137 iv 116
false, see False Imprisonment
of debtor, by court of requests, iii 82 n
on mesne process, i6 290 n
execution by, satisfaction of debt, j6 415 n

Improper feuds, ii 58
I as, i386

. iv 220, see Arson
i i

[v.: :..:.:..• iit. ih G()

\\v h\' :!t.i! |T.Tnj;;itiveS, i 240
hu lo.Mii-cs, dcslroying, iv 247
Incomplete judgments, iii 397
Incorporation, power of, i 473 474
F

' hereditaments, ii 20
1 roguery, iv 169, see Vagrants
I : :v:r2,

III' uinljiaji! I • .igainst, ii app
Inilrbitnlus ' 154
Indecency, pu ..^ .:...'- e of, ir 65 n

vagrants, iv 170 u
Indefeasible right to the throne, i 195
Indentures, ii 295

/ , J,

llHlu-ti»l)lc, what, IV '^18

litdiiaiiHiit, th .'{()2 app 1

fonn of, th 3(Mi ana n
copy of, iii 126 iv 351
locality of, iv 302

Individuals, • <>> 176
Indorsement li 467 iv 441
Induction to .i ..v..,^... . , . .,.i. i

«!'' 'v n>7

Industriam, property per, u 3'.>1

Infamous witness, iii 370
Infant, carnal knowledge of, iv 'z i J

cognizance of, iii 427
evidence by, iv 214
in ventre aa mere, i 130 ii 169
rights, &c. of parent and child in general, i

446 et scq
rights, &c. of guardian and ward, ib 463 et

seq
when must appear and defend by guardian

ib 464 n
contracts by, void, ib 466 n
may bind himself for necessaries, ib n
their ability to convey or purchase, ii 291
wills by, ii 497
admittance to copyhold of, ib 366 n
when liable for crimes, iv 22 24 n
instigating children to crimes, ib 40 n
stinting, &c. in food. Ate. ib 217 n
child stealing, ib 219 n

Infeodations of tithes, ii 27
Influence on elections to parliament, i 178
Information, compounding of, iv 136

criminal, ib 308 429 436
ex officio, iii 427 iv 308
for charities, iii 427
in crown office, iv 308
exchequer, iii 261
nature of, quo warranto, iv 312 441
rem, iii 262
of superstitious uses, ib 428

Informer, common, ii 437 iii 160 iv 308
Infortunium, homicide per, iv 182
Inheritable blood, ii 246
Inheritance, ib 1 1 201

canons of, ib 208
estates of, ib 104

Initiate, tenant by curtesy, ib 127
Injunction in equity, iii 443 and n
Injuries, civil, ib 2

with and without force, »6 118
Inland bill of exchange, ii 467
Inn of court and chancery, i 23 25

call meml)ers to the bar, ib 25 n
Innkeeper, cannot recover treating bills at elec>

tion, i 179 n
action against, iii 164
answerable for property of guest, i 430 n
hotel keeper is liable as, ib

Inns, disonlerly, iv 168
Innuendo, iii 126
Inofficious testament, i 448 ii 502
Inquest of office, iii 258 iv301

prosecutions on, iv 301 302 274 andn
Inquisitio post mortem, ii 68 iii 258
Inavnul computassent, iii 162
Insolvency, act of, ii 484
Insolvent debtors, i6 484 iii 416
when privileged from arrest, iii 289 n
relief under lords' act, ib il6 n
who may compel surrender of eflfecu, ik u
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Inspection, trial by, iii 331
Instanter, trial, iv 396
Institutes, of Justinian, i 81
Institution to a benefice, i 390 ii 23 it 107
Insurance, ii 458 460 461 and n iii 74 iv 441
Interdictum, iii 442
Intent, see Malice

in larceny material, iv 232 n
Interest on bankrupt's debts, ii 486

legacies, i6 514
or no interest, insurance, ib 459 460
of money, in general, ih 454
usurious law relative to, ih 463 n
on bond for purchase of foreign estate usu-

rious, ib 464 n
is due on pecuniary legacy, when, ib 513 n

Interested witness, iii 370
Interlineation in a deed, ii 308
Interlocutory decree in ecclesiastical courts,

iii 101

chancery, ib 452
judgment, ib 448

Interpleader, bill of, ib

Interpretation of laws, i 58
Interregnum, ib 196 249
Interrogatories, examination on, iii 383 438 iv

287
in chancery, iii 449

Intestacy, ii 494
Intestates, their debts and effects, iv 425 428
Intrusion, information of, iii 261
on freehold, iii 169
writ of, iii 183

Inventory of deceased's effects, ii 510
Investiture, ii 209

of benefices, ii 23
feuds, ii 53
lands, ii 311

Involuntary manslaughter, iv 192
John, king, his resignation of the crown to the

pope, iv 108 111
Joinder in demurrer, iii 315 app 26

of battel, ib app 4
issue, ib 315 app 10 iv 340

Joint-tenancy in lands, ii 180
how created, and distinguished from tenancy

in common, ib n
tenancy, where interest respectively condi-

tional, ii 181 n
where interest commences at different pe-

riods, ib n
husband and wife take as one only, m, ii 182 n
demise by joint-tenants, ii 183 n
account and partition, how obtained, ii 184

nl85n
where conveyance by one severs, ii 186 n
where must sever first, then may convey, ibu
in things personal, ii 399

Joint-tenant, king cannot be, ii 409
Jointure, ii 137 180 app

estate durante viduitate, is a good, ib 138 n
bar of dower by equitable, ib 137 n

Ireland, i 99
union with England, i 97
members added to parliament for, i 155 n
acts regulating elections, i 180 n
rank of nobility guarded by 31 Hen. VIII. i

272 n
Irish peer privileged from arrest, iii 289
iron, stealing, iv 233

receiving stolen, iv 133
Irons, to secure prisoners, iv 300 322
Islands, ii 261

Isle of Man, puchased from duke of Athol, I
106 n

of Ely, see Ely
Issuable terms, iii 353
Issue at law, iii 313 314

collateral, iv 396
feigned, iii 452
in equity, iii 448
joinder of, iii 315 app 10 iv 340

tender of, iii 313
Issues on a distringas, iii 280
Itinerant courts, iv 411 422

justices, iii 59 iv 422
Judges, i 267 iii 24 iv 440

their discretionary power, i 62 n
number of, at different periods, iii 40 n
assaulting them, iv 125
how council for prisoners, iv 355
killing them, iv 84
their commissions, i 267
threatening or reproaching them, iv 126
how construe statutes, i 87 n 88 n
seats not vacated by demise of crown, i 268 n
may amend record, &c. at assizes, iii 59 n
may now hold assize where bom, ib n
may open commission after day appointed,

ib n
party judge in own cause, iii 298 n

Judgment, ii app iii 395 460 461 466
action on, iii 160 421
property by, ii 436
relieved against in equity, iii 437
when affectetJ by fraud, remedy against, iii

24 n
binds lands, as against purchasers, ib

action on, iii 160 n
of non pross, ii 296 n
motion in arrest of, iii 393 n
when may be arrested, iii 395 h
by default—writ of inquiry, iii 397 n
death of party before, iii 399 n
in criminal cases, iv 375 n

Tudices ordinarii, iii 315
Judicial power, i 267 269

writs, iii 282
decisions binding in subsequent cases, i 62n

63 n
Judicium Dei, iv 341 342

ferri, aquoB, et ignis, iv 344
parium, iii 350

Jure divino, right to the throne, i 191

tithes, ii 25
kingde, i 204 iv 77

Juris utrum, writ of, iii 252
Jurisdiction, encroachment of, iii 111

of courts, settled by Edw. I. iv 425 426

plea to, iii 301 iv 333

Jurors, fining or imprisoning, iv 361

incompetency of, i 5 8

Jury, trial by, in general, iii 349 414 441

abused when, 15 8

of court of sewers, iii 73 n
law relative, consolidated, iii 356 n
qualifications, ib

jury lists, ib n
returns, ib n
jurors' book, ib n
panel, ib

summons, ib

view, iii 357 n
ballot, ib

challenges, ib

special juries, ih
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Jury, high treason, iii 357 n
tales de ciratnuttrntibuM, ib

juries de nudutate, ib n
fiiirs, ih

;/' a
(lings, j6

Villi ut Hltaiut, ib

saving and repealing clauses, ib

adjournment pleading trial, iii 375 n
antiquity of trial by, i6 n
effect of withdrawing juror, iii 376 n
in criminal cases—of the grand jury, 6cc. iv

302 to 306
Jxts accrescendi, ii 184

ad rem, ii 312
dvplicatumy iii 199

fiduciarium, ii 328
imagintim, i 406
in re, ii 312
legitimum, ii 328
patronatus, iii 246
praetarium, iii 50
precaritnn, iii 328

Justice, free course of, i 141
homicide in advancement of, iv 179
king, the fountain of, i 266
neglect or refusal of, iii 109

offences against, iv 128
injuring records, &c. iv 128

gaolers making persons become approvers,
ib

obstructing process, ib 129
escapes, ib

breach of prison, ib 130
rescue, ib 131

returning from transportation, ib 132
taking reward to help to stolen goods, ib

receiving stolen goods, ib

theft-bote, ib 133
barretry, ib 134
maintenance, ib

champerty, ib 135
compounding informations, ib 136
conspiracy, ib

threatening letters, ib 137
lerjury and subornation of, ib

bribery, i6 140
embracery, ib

false verdict, ib

negligence of officers, ib

oppression of officers, ib 141
extortion, ib

Justice-seat, court of, iii 72
Justices of the peace, their rights in general, i

338 to 364
when may act in several counties, i 352 n
qualification of, ib n

of the peace act ministerially or ludicially, i

354 n, when liable to action, &,c. ib

jurisdiction of, in tithe cases, iii 89 u
relative to church-rates, iii 90

Justicies, writ of, iii 36
Justifiable homicide, iv 178
Justification, special, iii 306
Justifying bail, iii 291
Keeper, lord, iii 47
Kidnapping, iv 219 and n
Killing, what amounts to homicide, iv 191 and n
Kindred, how numerous, ii 205
King, i 190
can do no wTong, i 246 iii 254 iv 32
compassing or imagining his death, iv 76

e;

King, his coiinuilM, i 227
counsel, iii 27
court«, contempt* agaij)'-

dignity, i 241

iicring to, iv 82

1, :. contempt* against, iv 123
graulii, a 346
money, counterfeiting, iv 84
palaces, contempt* again''' -v I'^i

I>erfection, i 246
perpetuity, i 249
person, contempts against, iv ivij

pleasure, how understood, iv 121
power, i 250
prerogative, i 237

contempts against, iv 122
felonies against, iv 98

his prerogative in debts, judgments, and ex-
ecutions, iii 420

revenue, extraordinary, i 306
ordinary, i 281 306

royal family, i 219 225
seals, ii 346 347 iii 47

counterfeiting, iv 83 89
silver, ii 350
sovereignty, i 241
title, i 190
contempts against, iv 123

ubiquity, i 270
injuries to or by, iii 254
levying war against, iv 81
refusal to advise or assist him, iv 122
parliament meets on death of, i 150 n
refusal of assent to bills, i 184 n
assent to bills endorsed thereon, i 185 n
ordered mode of promulgating statutes, ib n
Charles IPs reign dated from death of Charles

1st, i 196
cabinet council of, i 229 n
privy council, i 230 n
IS governed by law, i 234 n
must subscribe declarations against popcrj*,

i235n
rights and powers of, for benefit of people, i

237 n
exceptions to rule nullum tempus occurrit

regi, i 247 u
prerogative to pardon, i 268 n
cannot disturb the order of precedency, i

272 n
civil list, i 332 n
number of his chaplains unUiuiicd, i 392 n
power over naval and militory sentences,

417 n
King's bench, court of, iii 41 iv 265

justices of, killing them, iv 84
Knight bachelor, i 40-1

banneret, i 403
of the bath, ib

garter, i6

shire, his electors, i 172
to be returned on a lord's jury, iii 359

Knight's fee, i 410 ii 62
Knighthood, i 404 li 69 iv 437
Knight-service, ii 62
Labour, foundation of property, ii 5

hard, iv 370 371 377
Labourers, i 407 426
LaehcM, i 247
of infant, i 465

LatMoe majettatia crimen, iv 75 89
Laf$iovr fidei, suit pro, m 52
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Laity, i 39G
Lancaster, county palatine of, ill?

its courts, iii 71)

duchy of, its courts, iii 78
Lands, ii 16 17

property in, ii 7
force to recover possession, &c. iii 5 n
real actions for recovery of, iii 167 n
disseisin, what, iii 169 n

Landlord and tenant, see Rent, Lodger
what are, and right to, fixtures, ii 281 n
and tenant, when tenant to pay rent though

premises burnt down, ii 281 n
covenants to use straw, &c. on land, binding

against sale by sheriff, ii 404 n
land-tax, by whom payable, i 311
distress for rent. See Distress, iii 6 n
produce not saleable under execution, iii 7 n

,

forcible entry, on tenant holding over, iii 179

bail in ejectment, tenant holding over, iii

205 n
non-payment of rent, iii 206 n
desertion of premises, ib

parish houses, ib

double rent and double value, iii 211 n
accidents by fire, which liable, iii 228 n

Land-tax, i 309 iv 423
its amount, and by whom payable, i 311

Lapse, ii 276 iv 107
Lapsed legacy, ii 513
Larceny, iv 229

appeal of, iv 314
SIMPLE, iv 229 n

there must be a taking, 230 n

general rules, ib

servants, ib

clerks, iv 230 n 231 n
agents, bankers, iv 230 n 231 n
manufacturers, ib

officers of bank of England, iv 234 and n
public officers in general, ib

servants, &c. in post-office, ib n
of South-sea company, ib

lodgers, iv 231
party stealing his own goods, iv 230 n
taking must be against owner's consent, ib

there must be a carrying away, iv 231 n
also a felonious intention, iv 232 n
and the stealing must be personal, iv 232

lead, &c. fixed, iv 233 n
underwood, turnips, fruit, &c. iv 233 and n
trees, roots, shrubs, &c. ib

ore from mines, iv 234
writings relative to estate, ib

bonds, bills, choses in action, iv 234 and n

letters, ib n
wrecks, &c. iv 235
animals, ib

deer, conies, «&c. ib n 236 n
fish, iv 236 n
hawks, ib

swans, ib

domestic animals, ib

larceny where owner unknown, iv 236

punishment, iv 236 237
offence aggravated by circumstances, &c.

stealing, iv 239 240 and n
COMPOUND,
from the house, iv 240
above \2d. in churches, ib

in booths or tents at fairs, ib

by house-breaking in day-time, per-

son being in it, tb

Larceny, compound,
above I2d. in house without breaking,

person being in it, and put in fear, iv
240 n

above 5s. in breaking house in day-time, no
person being in it, ib

privately stealing in house, though no
breaking, or no person in it, iv 241

to value of 40^. though house not broken,
or no person in it, ib and n

FROM THE PERSON,
by privately stealing, iv 241
Ijy robbery, iv 243. See Robbery

Lathes, i 116
Latitat, writ of, iii 286
Law, i 38

study of, i 28 37 n
amendment of, statute for, iv 441
how controlled when unjust, i 37 n
and equity united, i 56 61 n
and equity, courts of, how distinguished, iii

429
canon, i 14 19 79 82 83
civil, i 80
and canon, authority of, i 14 79 83 iv 421 422

rejected by the English nobility, i 19
common, i 60 n 63 64 67
prior doctrines of, binding, i 63 n
divine or revealed, i 42

offences against, iv 41
feodal, ii 44 iv 418
French, iii 317 iv 428
Greek, iii 321
history of, iv 407
Latin, iii 319 iv 428
martial, i 413 iv 436
merchant, i 70 76 273
municipal, i 41 44 45 n
of nations, i 43 254 n

offences against, iv 66
nature, i 39

parliament, i 163
side of the chancery, iii 46

exchequer, iii 45
statute, i 85
unwritten, i 63 iv 408
wages of, iii 341 iv 414 424
written, i 85
words in, how expounded, i 54 60 n
sanguinary punishments of, i 133 n
duties on proceedings abolished, i 323 n

Lawing of mastiffs, iii 72
Lay corporations, i 470

investiture of bishops, i 378
Lazarets, escaping from, iv 162
Lead, stealing, iv 233 and n

receiving it stolen, iv 133
Leading interrogatories, iii 449
Leap-year, ii 141

Lease, ii 317 app 2
and release, ii 339 app 2
entry, and ouster, rule to confess, iii 204
in writing, must be signed, ii 306 n
power under statutes and settlements to

make, ii 319 n
concurrent leases, law of, ii 320 n
of vicar, &c. must be confirmed by ordinary,

ii 321 n
when not binding on successor, ib

surrender of, in law, ii 326 n
how far assignee bound by covenants of, ii

327 n
fine of leasehold, no bar, ii 356 n
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Le»M, e(m>n«Atsto ttsr a the 1and

,

Loet.
Legtu .

8ul)tracti(>n ol, in '.•'^

action for, nut inaintttinable, ii 512 n
when Inpsod, goes to representatives, n

513 n
distinction* in legacies payable infiUwo, ib n
tsontinjrent as to •'" "' Morson, ib n
out of land, in j itcc die, I'A n
peruniary, fan :

. when, ib n
'

'
11 iJl Jji) 1-JD

It ions, i 82
I

.
. I 147

Lc^isluluic;, huu far controllable, i 161
sole right to make and repeal laws, i 37 n
See Parliament

Legitimate child, i 446
Lending, ii 454
Letter, demanding money, &c. iv 144

missive, for electing a bishop, i 379
franking, see Commons
threatening, iv 137 144 n
stealing of, iv 234

Letters patent, ii 346
Levant and couchant, iii 9 239

cattle wlien distrainable, iii 9 n
Lrvari faciasy writ of, iii 417
lit vuical decrees, i 435
Lcvyinii money without cousentofparliament,

1 140
war against the king, iv 81

Lewdness, iv 64
Lex mani/esta, iii :;

talionis, iv 12
mercaioria, its jiaiurc auci iviliu, i )i} n

Libel, in ecclesiastical courts, iii 100
fatal to liberty, i 126 n
published parliamentary speeches punish-

able as, i 1G4 n
lords resolved that not a breach of peace,
il67n

when action lies for, &c, see Slander, iii

reptiKnant to, i 107 a
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Lords' committees for courts of justice, iii 57
house of, its attendants, i 168
may kill the king's deer, i 167
spiritual, i 155
temporal, i 157

Lotteries, iv 168 and n
Lunatics, i 304 ii 29i iv 24 395

jurisdiction of chancery over, i 303 n iii 427
certificate and licence ofkeepers of asylums,

for, i a05 i\

next of kin to, his committee, ib n
marriage of, i 438 n
consent to mar-riage by, i 438
lunacy may be given in evidence, for defend-

ant, ii 291 n
witness to, may prove testator insane at ex-

ecution of will, ii 378 n
will made in lucid interval valid, ii 497 n
wills by, ii 497
conveyance, &c. purchase by, ii 291
when liable for crimes, iv 24 and n 195 n
custody, &c. of criminal lunatics, iv 25 n
and addenda

Luxury, iv 170
Madder roots, stealing them, ib 233
Magistrates, their rights, duties, &c. in gene-

ral, i 146
oppression of, iv 141
subordinate, i 338
supreme, ib

Magna assisa eUgeTulOj writ de, iii 351
carta, iv 423 424

its contents, ib

Mainour, iii 71 iv 307
Mainpernors, iii 128
Mainprize, writ of, ih

Maintenance of bastards, i 458
children, ib 447
parents, ib 454
suits, ib 429 iv 134
wife, i 442

Making law, iii 343
Mala in se, i 54

prohibita, i 57
Mal-administration of government, iv 121
Male preferred to female in descents, i 194 ii

212
line preferred to female, i 194
stock preferred to female, ii 234

Malice, express, iv 190
implied, ib 200
prepense, ib 198 206
in general, iii 123 125
in slander, ib

in libels, ib and iv 125 150
in malicious prosecutions, iii 126 n
in murder, iv 198
in arson, ib 222 n
under Black Act, ib 246 n
intent to injure inferred from wrongful act,

ib 222 n
Malicious prosecution, iii 126

destroying, &c. powdike in fens of Norfolk
and Ely, iv 244

works in Bedford level, ib n
sea and river, &c. banks, bridges, &c. ib

244
locks and turnpikes, &c. ib 144 145
canals, &c. ib 244 n
com, &c. in north, ib 244
corn-barns, &c. in night, ib

destroying horses, cattle, &c. iv 245 li

waste heath, fern, &c. iv 245 240

Malicious destroying ships, &c. iv 245 u-
underwood, wood, &c, iv 246
trees, &c. ib

clothes, (fee. iv 245
mine engines, &c. ib 246 247
framework, &c. ib 247 n
buildings for manufactures,, ifi-

Black Act, ib

burning houses, ib

mills, ib

corn, wood, «fec. ib

breaking dowm fish-ponds, iv 246 n
injuring, &c. cattle, ib and n

trees, ib and n
cutting banks, ib 246
hop binds, &c. ib 247 and n

firing coal mines, «fec. z6 247
stopping grain, ib 246
breaking into house to steal plate glass^
&c. ib 247

ill-treatment of cattle, ib 246 n
malicious mischief to 5/. in general, ib

247 and n
Malt-tax, i 313
Man, island of, ib 106
Mandajnus, writ of, iii 110 264 iv 441

in what cases granted, iii 265 n
where it dx)es not lie, ib n
to appoint overseers, i 360 n

Mandates, royal, to the judges in private-

causes, i 142 iv 426
Manhood, ii 54
Manor, i'6 90
by reputation may retain some privileges,,

ib 90 n
Mansion-house, iv 224
Manslaughter, ib 191 and n

conviction of, ib app sect. 2
Manstealing, ib 219
Manufacturers, seducing them abroad, ih 160
embezzlement by, ib 230 n see Artificers

Manufactures, encouragement of, ib 428
Manufactories, rioters destroying engines in,

ib 143 n
injuries to, ih 247 and n
stealing from, ib 240 and n

Manumission of villeins, ii 94 347
Marchers, lords, i 398
Marches, ib

Mareschal, lord, iii 38
his courts, iii 68

Marine felonies, how clergyable, iv 373 and n.

how triable, ib 269 and n
Mariners, wandering, ib 165 and n, see Va-

grants

Mariners, i 418, see Seamen
Maritagium, ii 70
Maritare, ib 71

Maritime causes, iii 106 and n
courts, ib 69 and n
statute, i 419

Mark, suljscribed to deeds, ii 305
Market, i 274 iii 218

clerk of, his court, iv 275
overt, ii 449 and n
town, i 114

Marque and reprisal, ib 258
Marquesses, ib 397
Marriage, rights of husband and wife in^ ge-

neral, see Husband and Wife, i 433
clandestine or irregular, i 439 iv 16S
forcible, iv 208
to socage, ii 88
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Maniafrr, Kcrnees and registers lorging or de-
SI ir.3 249amln

of : ,1 JJGiv 117

pn>- i"

proueily l»>i," 133

settlement, ii 3G't

its tmliauity, i6 138

when good, i 440
<lowcr baJTcd by agreement to settlement,

before, ii 138 n
son of sul)se(]uent, preferred to daughters of

prior, i6 2l3 n
will revoked by, ift 370 n 503 n
effect of, upon wife's previous property, ib

434 n
husband adioiuistrator to wife^s estate, ib

435n
contrdet suit for, iii 93
action for breach of promise of, i 433 n
such promise not within statute of frauds, ih

bill in equity lies to compel disclosure of

promise, ib

but not to compel marriage, ib

contracts in restraint of, illegal, t6

incestuous—punishment, i 434 n
who may not intermarry, ib n
when second marriage void to all intents,

tA436n
when marriage of minor may be annulled,

ib n
when void from youth of parties, ib n
breach of promise by minor not actionable,

i437n
if party to consent be incapable, &c. what

done, ib n
jnarriage of lunatics, ib 438 n
abstract of present act, ib 440 n
Scotch and foreign marriages, ib

annulling for impotency, ib n
divorce may be repealed, i6 n ,

ill-temper not sufficient to divorce, ib 441 n
adultery, ground of divorce, ib n
divorce in parliament, ib n
decreeing alimony, ib n
when marriage vacates, previous bonds, &c.
ii442a

in what case contracts by wife bind hus-
band, ib n

marrying ward of chancery, ib 463 n
against consent of parents, not indictable,

iv 209n
conspiring to marry, ib

Marshal of the king's bench, iii 42
custody of, ib 43 285

of the king's host, certificate of, ib 334
Marshalsea, court of, ib 76 iv 276
Martial courts, i 415

law, .6 412
Massbooks, iv 115
Master in chancery, iii 442

of the rolls, ib

his judicial authority, ib 450
Master and Servant, rights and lidi)ilitie8 of,

in general, i 422 to 432
slave when can demand wages for service

in England, i6 12G n 425 n
relative duties of, ib 425 n
as to apprentices, ib 426 n, see Apprentice
runaway servant how treated, ib 428 n
penalty for giving false characters, ib 428 n
action by servant for false character, i6

428 n
•contracts for wages construed, ib

Matter, when mnater Win*! hy contracts of
nil : ' .

mas f »<Tvant, ib

sedii ^vc. >icT%-ants, lA

acliua lot, 111 14U u 1 l.i n
employing servant of another, i6 141 n
maifter WTicn liable for torts of lervaAt, i

431 n
not liable for crimes of nervant, ib n
assault by, in defence /
offences of servant, i v

embezzlement by, iv 2

servant pawning or selling material*, dtc. i

428 n
Materia prima, iii 322
Matcrna matemis, ii 230
Matrimonial causes, iiit>2

Matrons, jury of, 26 362 iv 395
Maxims, i 08
Mayhem, ib 130 iii 121

appeal of, iv 314
inspection of, iii 332
offence of, iv 205

there must be a maiming, ib 207 n
a laying in wait, ib

an intent to disngure, ib

malicious shooting at another, ib and n
Mayors, iv 413
Measures, i 274 iv 275 424

false, iv 157
Medietate, jnry de, iii 246 360 iv 128 166 278

352
Mediterranean passes, counterfeiting of, iv

249
Meetings, see Riot, Conspiracy

to petition, restrained, i 142 n
for military training, forbidden, ib 143 n
public, near the courts, iv 148 n

Members of parliament, i 153, see Commons,
Members of

Menaces, iii 120 find n
Menial servants, i 425, see Master and Sei^

vant
Mensa et thoro, divorce a, i 440 iii 94
Mercen-lage, i 65 iv 412
Merchants, custom of, i 75

foreign, ib 260 iv 424
embezzlement by, iv 230 n

Mercheta, ii 83
Mere right, ib 197

not assignable, ib 290
Merger, i6 178
Mesne lords, ib 59

process, iii 279 415
profits, actions of trespass for, ib 205
writ of, ib 234

Metal, stealing, iv 233 n
Metaphysics, their effects upon law and the-

ology, ii 58 iv 417
Michel-gemote, i 147
Michel-synoth, ib

Middlesex, bill of, iii 285 app 18
Migration, ii 7
Military causes, iii 103

courts, ib 68
feuds, ii 57
offences, i 415 iv 101
power of the crown, i 262
state, ib 408
tenures, i 287
tenures under feudal system abolished, t6

410 n
its jurisprudence improved, ib 412 n 416 a
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Military, standing army, i 4T4
rights and duties of, same as other citizens,

ib n
must remove during elections, ib 41 5 n
courts martial, their nature and jurisdiction,,

i416n
when action lies against superior officer, ib

privileges of, as to trade, &c. i417 n
when exempt from arrest, ib

their pay not assignable, ib

legality of impressing seamen, i 419 n
Militia, ib 410 412 413
Milk, may be sold on Sunday, iv 64
Mines, ib 234

destroying their works, &c. iv 247 and n
stealing ore out of, ib 234

Ministers of state, their responsibility en-
forced, i 250

Minority, none in the king, i 248
Minors, see InfaTit Children, not to sit m par-

liament, ib 162
Misadventure, homicide by, iv 182
Mischief, malicious, iv 244
Misdemeanor, ib 1 5
Mise, iii app 5-

Misfortune, iv 2&
Misnomer, iii 302 iv 334
Mispleading, when cured by verdict, iii 394
Misprision, against king and gevcmment
negative

of treason, iv 119
of felony, ib 121
concealing treasure-trove, ib

positive

mal-administration of justice, iB

contempts against prerogative, ib 122
against king's person and government,

ib 123
title not treason, ib

palaces, courts, &c. ib 124
violence, &c.- ib 125, 6
dissuading witnesses, &c. ib 126

Mistake, iv 27
Misuser, ii 153
Miner le droits ib 325=

restate, ib 324
Mittimus, iv 300
Mixed actions, iii 118

larceny, iv 239
tithes, ii 24

Modus decimandi, ib 29
Mocrda, iv 194
Mollitur manvjs imp&suit, iii 121
Monarchy, i 49
Money, bills, ib 170 184

counterfeiting, iv 84 88
expended for another, action for, iii 162
deceived to another's use, action for, ib

in general, i 276'

difference in value of, ib 276 n
silver, tender in, ib 277 n
deposit of in lieu of bail, iii 290 n
paying into court, ib 304 n

effect of, ib n
tender of. See Tender

Monk, i 132
Monopolies, iv 159 436

stay of suits therein, i6 116
Monsters, ii 246
Monstrans de droit, iii 256
Month, ii 141 and n
Monuments, ib 428
Mart d'ancestor, assise of, iii 185

Mortgage, ii 157 iii 435
how considered in equity, iii 435
limitation of redemption, ii 158 n
concealment of prior upon a subsequent, ib

159 n
tenant must pay rent, &c. to mortgagee, ib

159 n
priority among several mortgagors, ib 160 n

Mortmain, i 479 ii 268 iv 108 424 426 441
meaning of '*^ charitable" in statute of, ii

274 n
bequests not barred by, ib

subsequent statutes, ib 273 n
colleges relieved against by statute, ib 21A is

Mortuaries, ib 425
Mother-church, i 112
Motion in court, iii 304
Moveables, ii 384

property in, ib 5 385
Mountebanks, iv 163
Mulie puisne, ii 248
Multiplicity of laws, its original, iii 325
Municipal law, i 44
Murder, definition of, iv 194

offenders must be of sound memory, &c. iS

195
must be an unlawful killing, ib

by perjury, iv 138 196
person killed must be reasonable creature^

in king's peace, ib 197
there must be malice aforethought, ib 19&
indictment of, iv app
conviction of, iv app
punishment, iv201
when pardonable, ib 193 400

Murdrum, iii 321 iv 195
Muta canum, ii 427
Mute, standing, iv 324

advising it, ib 126
Mutilation, i 130 iii 121 fv 207

' punishment by, iv 377
Mutiny-act, i 415
Mutual debts, iii 305
National debt, i 327 iv 441
Nations, law of, i 43 44 n iv 66

c^«nces against law of
general observations, iv 66
violation of safe-conducts, ib 68

offences against ambassadors, iv 70
piracy, ib 71

Nativi, ii 94
Natural liberty, i 125

life, i 132 ii 121

persons, i 123

Natuial-born subjects, ib 366 371

who are, &c. ib 366 n
cannot transfer their allegiance, ib 369 370

Naturalization, i 374 ii 250
Nsiijre, crime against, iv 215

guardian by, i 461

law of, ib 36 39 41 n
Navigation acts, ib 418 iv 439

Navigations, destroying, iv 244 and n
hard labour for the benefit of, iv 371 and n

Navy, articles of, i 420, see Military

Ne admittas, writ of, iii 248

exeat regnum, i 137 266 iv 122

injuste vexes, writ of, iii 234

Necessity, when it excuses crime, iv 27 to 31

homicide by, iv 178

Negative in corporations, i 478

of the king, ib 154

Neglect of duty, action for, iii 163
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N - V HO, see Carrier
\ > IV 130
N. ... . ,.. .^o .. ...-

N. ilr.u 94
\-,h,fn, iii 349
N Miient, »6 311

-7 iv36l
\ .IV 149
Next ol km, ii 224
when executor considered as trustee for, ib

514 n
who shall take as, under statute, ib 516 n
how far re|>rPSPntJition per stirpes, ib 517 n

.V • " '. aof, iv339
.what,i6 22l

.'112

,\i.'ui duU, jua-:ncnt by, iii 296 397
return of, to writs, ih 2S2 app

Nihil debet, plea of, ib 305
Aisi prius, courts of, ib 58
justices of, iii 59 iv 269
trial at, iii 353 iv 351
writ of, iii 354

Nobility, i 366
its uses, ib 157 see Peers
new order of, introduced, i 397 n
their degrees at conquest, ih 399 n
creation of, and introduction to house ol

peers, i 400 n
peerage may be gained for life, ib 401 n
when tried by peers, ib n
when tried and liable to process as common-

ers, ib

privilege of, not extended to foreign, ib

wife gives no rank to husband, ib n
coparceners of title, which shall bear it, ii

216 n
Nocturnal crimes, how prevented or resisted,

iv 180 181

Non assumpsit, iii 305
infra sex annos, ib 308

compos mentis, i 304 ii 497 iv 24 395
cul, iv 339
culpabilis, plea of, iii 305 iv 339
decimando, prescription </e, ii 31

estfactum^ plea of, Iii 305
est inventus, return of, ib 283 apP 14 15 18

obstante, i 342 ii 273 iv 401
prosequitur, iii 296
sum informattis, judgment by, ib 397

Non-claim in fines, ii 354
of infants, i 465

Nonconformity, iv 51 432
Nonjuror, iv 124
Non-payment of ecclesiastical dues, iii 89
Non-residence, ii 322
Nonsuit, iii 296 316 376
judgment as in case of, ib 357
If;ave given to move for, ib 376 n

\ '/«rr, ii 153
\ ik, destroying powdikes in, iv 244
.\i liicrn Iwrders, rapine on, ib 244
Northumberland, theft in, ib 238
Norman conquest, iv 414 415 isles, i 107

Nose, cutting off or slitting, iv 207 247 377
Not guilty, plea of, iii 305 app 10 iv 338 app 1

Note of a fine, ii 351 app 4

hand, ih 467
Notice in ejectment, iii 203 463

of trial, ib 357
Novel disseisin, assise of, ib 187
Novels in the civil law, i 81

Nudum pactum, ii 445

Nul It'

>f, iii 305 ii 53S
M
11500

• e " Distress."

N for, i 461
N It of, iii 5

a.s.siz<; ut, \l) 220
of omission and commission, ib 5 n
private, as against health, ib 122 n

by oflfcnsivc smells, i6 217 n
by fear of danger, ib n
by vibration ol steam-engine, i6 n
private injury by public, ib 219 n
to window lights, ii 402 n
to watercourse, i6 403 n

public

to highways, bridges, rivers, A:r. iv 167

and n
offensive trades, ih and n
disorderly houses, &c. iv 168 and u
lotteries, «Sie. ib and n
fire-works, ib and n
eavesdroppers, ib

common scolds, ib

Oath, ex officio, iii 101 447
of the party, ib 382 437
to the government, refusal or neglect to take

them, i 308 iv 116 117123
who must take oath

candidates, if required, as to their qualifi-

cation, i 180 n
electors, of supremacy and allegiance, be-

fore vote, ib n
of witnesses, iii 369 n
of one witness insufficient in equity, ib 371 n
when nature of not understood, trial put off,

iv 214 n
conviction must be on, ih

voluntary and extrajudicial, ib 137

Obedience to parents, i 452
Objects of the laws of England, ib 121

Obligation of human laws, ib 57
or bond, ii 340 app 3 iii app 20

Obstructing of process, iv 129 and n
Occupancy, ii 3 8 258 400
Odio et alia, writ de, iii 128
CEconomy, pulilic, offences against, iv 162
Offences, see Crimes
when rule, nullum temp/us occurrit regi, ap-

plies to, ib 247 n
king's prerogative to pardon, ib 269 n

Office found, iii 259
inquest of, ib 258
buying or selling illegal, ii 37 n

Officers, see respective titles

arrest by, iv 292
killing them in executing their office, tv200
of courts, their certificates, iii 336
refusal to admit, ib 264
removal of, ib

non-commissioned, free from civil arrest, iii

289 n
of rr\ )1t on, iv 155
con.s! on, ih 129
pull; nients by, ib 230 n

(» a3G
s, duty on, i 326

<>:
. -r. iii 101 447

OUruii, laws of, i 419 iv 423
Opening council, iii 366
Oppression of crown, bow remedied, i 943
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Oppression of magistrates, iv 141
Option of the archbishop, i 381
Optional writs, iii 274
Orchards, robbine of, iv 233 and n
Ordeal, trial by, ib 342 414 425
Order of sessions, ib 272

for money, &c. forgery of, ib 250 n
Orders, holy, i 388
Ore, stealing, iv 234
Original contract of king and people, 1211 233

society, ib 47
conveyances, ii 310
of a deed, ib 296
process, iii 279
-writ, ib 272 app 6 13

Orphanage, ii 519
Ostium ecclesiae, dower ad, ib 132
Overseers, see Poor
of the poor, i 360
their rights, duties, and liabilities in gene-

ral, i 350
may bind apprentices out of parish, ib 426 n

Overt acts of treason, iv 79 86 357
market, ii 449
pound, iii 12

Ouster of chattels real, ib 198

freehold, ib 167
Ousterlemain, ii 68
Outlawr>', i 142 iii 284

against one of several defendants, iii 284 n
special capias utlagatum, ib n
writ of error to reverse, ib n
in criminal cases, iv 319

Owling, ib 154
Oyer, iii 199 app 22
and terminer, commission of, iv 269 app 1

justices of, killing them, ib 84
Oyez, ib 340
Pains and penalties, act to inflict, iv 259
Pais, matter in, ii 294

trial per, iii 349 iv 349
Palace court, iii 76

assault in, iv 125
Palatine counties, i 116 iv 431

their courts, iii 79

Panel of jurors, iii 354 iv 302 350
Papal encroachments, iv 104

process, obedience to, ib 115

Paper book, iii 317 407
credit, i 330 ii 466 iv 441

Papirian code, i 81

Papists, children of, ib 449 451

incapacities of, ii 257 293
laws against, iv 55 87 425
may now purchase and inherit lands, ii 257 n

Paramount, lord, ib 59 91

Paraphernalia, ib 435
Paravail, tenant, ib 60

Parcels in a conveyance, ib app 2

Parceners, ib 187
Parco Fracto, writ de, iii 146

Pardon, iv 316 337 376 396

for discovering accomplices or receivers, ib

331
not pleadable to impeachment, i 334 iv 261

338 440
king's prerogative to, i 269 n iv 397

Parent and child, i 446
injuries to, iii 140
rights, liabilities, and duties in general, i

446
liability of parent to support child, ib 448 n
law favours claims of heii-s, ib 449 n

Parent, so bequests to children, i 449
equity may control father's custody of child,

ib 452 n
allowance out of child's property for main-
tenance, ib 453 n

child, a necessary party in indenture of ap-
prenticeship, ib n

child bound to support indigent parent, ib

454 n
period of gestation, i 456 n
when child bom in wedlock, illegitimate, ib

457 n
putative father's liability, ib 458 n
appeals against bastardy orders, ib 458
how far bastard subject to some rules of law

as legitimate child, ib 459 notes
when child of age, ib 463 n
infant's father, prochein amy, ib 464 n
injuries to, iii 140
assault by, in defence of, iii 3 n
action for seduction, ib 140 n
ground of action loss of service, ib 142 notes

Parental powers, i 452
Parents, &c. their consent to marriage, i 437
Pares curtis, ii 54

trial per iii 349
Parish, i 112
Parish-clerk, ib 395
Park, ii 38 416
Parliament, see also Statutes

i 141 147 iv 412 425 428
court of, the king in, iv 259 263
disuse of, ib 437
of France, i 147
power of, ib 160
rolls, ib 181
proceedings, stealing sent by post, iv 128 n
summons of, i 150
has sole right to legislate, i 163 n
peers pledge their honour in deciding judi-

cially, ib 9 12 n
Welsh members, ib 95 n
Scotch representatives, ib 97 n
acts of, generally extend to Scotland, ib 93

99 n
Irish union, ib 155 n 159 n
assembling of, on death of king, ib 150 n

187 n
Drake, impeached by, ib 151 n
duration of, ib 153 n
spiritual peers, in, ib 156 n 157 n
omnipotence of, ib 161 n 163 n
privileges of, indefinite, ib 164 n
slanders spoken in, privileged, ib n
privileges of members from arrest, &c. ib

165 n
members, how liable to bankrupt law, ib

166 n
attorney-general not a member formerly, ib

168 n
proxies in house of lords, ib n
protests, ib n
money bills, though private, not altered by

lords, i6 170 n
voter's qualification, «Scc. in election, ib 172
n 174 n

wages of members, ib 174 n
present number of members, ib

petition against return, ib 175 n
vote by residence in borough, ib n
who may not be elected to, ib 175 n 176 notes

clergy declared ineligible to set in, ib 175 n

how members may vacate seat, ib 176 n
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ITS a
petition to, under Grenville's act, ib 190 n
speaker, his salary, ib 181 n
speaker's speech on his election, t'A n
speaker, a mere member, when house in com-

mittee, ib n
speaker of commons votes only when num-

bers equal, t6

speaker of lords has no casting vote, ib

standing orders as to bills, «St.c. ib 181 n
commons' ImmUity in former times, ib n
statutes ordered to be ia English by Richard

III. i6 184 n
king's rejection of bills, ib n
royal assent endorsed on bills by clerk of, ib

185 n
promulgation of statutes, ib n
orders, &c. determine by prorogation of, ib

186 n
impeachment not affected by prorogation or

dissolution, ib

announcement of meeting of, i 187 n
may be summoned on fourteen days' notice,

ib 188 n
be dissolved by proclamation, ib n
triennial act, ib 189 n
additional courts made only by, ib 267
franking, &c. by members, ib 323 ii

house of, public meetings near, iv 148 n
Parliamentxim. indoctum, i 177
Parol conveyances, ii 297
demur of, iii 300
evidence, ib 369
or pleadings, i6 293

Parricide, iv 202
Parson, i 384. See Vicar, Curate

imparsonne, i 391
Particular estate, ii 165

tenants, alienation by, ib 274
Parties to a deed, ib 298 app 2

fine, ib 355
Partition, ib 189
deed of, ib 323
writ of, ib 189 iii 302

Partner, cognizable in equity, iii 437
Partners, see Coparceners
no survivorship among, ii 399 n

Passports, i 260
violation of, iv 68

Pasture, common of, ii 32
Patents, i6 346

for new inventions, iv 159
of peerage, i 400

f>recedence, iii 28
aw respecting, ii 407 n
injunction against infringement of, ib

Patent rolls, ib 346
w rits, ib 3 17

Patema, patemu, ib 236 n
Patriam, trial ixrr, iii 349 iv 349
Patronage, ii 21

disturt)ance of, iii 242
Pauper, sec Overseer, Poor, Vagrant

what costs may recover, iii 401 n
causes, i6 400

Pawns, ii 452 see Bailment
Pawnbrokers, law relative to, ib 452
Payment of deceased's debts, i6 511

money in court, iii 304
Peace and «-»r. n -hr of making, i 257

Prar. ' iv 142
rl.-i

coiih; 1 .151 iv270
con.sirvu.Uuii of, i 349
justices of, I 349 iv 270 282 300 308 498
conviction by, iv 2H1
security for, i6 251 254
the kinK'*, i 118 268 350
offrnr

f< oils assembling, iv 142
litrhf, iil43

rs, ib 144 and n
lies, &c. ib 144

no'; , _::. _)s, ib 145
riots and unlawful assemblies, ib 146
tumultuous petitioning, ib 147
forcible entries, lA 148
going armed with weapons, ib 149
spreading false news, ib

false prophesying, ib

challenges to fight, ib 150
libels, ib

Pcndahis^ iv 122
Peculiars, court of, iii 05
Pecuniary causes in ecclesiastical courts, iii

88
legacies, ii 512

Peeresses, i 401
Peers, great council of, i 227 228

hereditary counsellors of crown, i 227
house of, i 156 iii 57
pedigrees of, iii 106
privileges of, i 401 iii 359 iv 253 273 367
answer on their honour in equity, i 9 12 n
so when voting judicially in parliament, ib

Irish and Scotcn, their privileges, ii 97 n
401 notes

foreign peers, ib 401 n
spiritual, not a separate estate, ib 157 n
number of spiritual in parliament, ib 156 n
authority of spiritual and temporal peers,

same, ib 157 n
privilege from arrest, ib 165 n
proxies, ib 108 and n
protests, ib and n
cannot alter private bills which raise money,

t6 170n
interfering at election, breach of privilege of

commons, ib 178 n
their precedency determined, ib 272 n
franking letters, ib 323 n
number of their chaplains, ib 392 n
peerage may be gained for life, ib 401 n
peerage only transferred with consent of

parliament, i 401 n
trial of, i 401 n
trial by, i 401 iv 260 348
if witness in court of parliament, must be

sworn, i 402 n
words against, actionable, ib n

Peine forte et dure, iv 325
Penal statutes, i 88 iv 429

construed strictly, i 82 n
Penalty of a bond, iii 435
Penanrr. rorimntHtion of, iv 217 276

fors >,i6 325
in < . : courts, ii 275

/' ' lustration, ii 503
t s. iv371
i tical. i 282 ii40

fru; . I 176
d ')

fro; :icc5. iv 122
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pensioners excluded from the house of com-
mons, i 175

People, ib 366
Per et cui, writ of entry in, iii 181
my et per tout, seisin, ii 182
quod, lii 124
writ of entry in, ib 181

Peremptory, challenge, iv 353 396
mandamus, iii 111 265
writ, ib 274

Perfection of the king, i 246
Perjury, iv 137 and notes

in capital cases, iv 138 196
Permissive waste, ii 281 and n
Pernancy of profits, ib 163
Perpetual curate, i 394
Perpetuating the testimony of witnesses, iii

450
Perpetuity of the king, i 249
Persecution, religious, iv 46 428 432
Person, injuries, to, iii 119 120

larceny from, iv 241
offences against, ib 177

Personal actions, iii 1 17

where they die with the person, ib 302
assets, ii 510
chattels, ib 387
security, i 129
tithes, ii 24
property in general, ib 384
annuity to a man, and heirs of his body, out

of, ib 113 n
if changed in form, owner may still seize, ib

404 n
chattel given to a man, and heirs of body, ib

428 n
Personating others in courts, &,c. iv 128

proprietors of stocks, ib 248
seamen, ib 249 n
bail, ib 128 n

Persons, artificial, i 123 467
natural, ib 123
rights of, ib 122

Peter-pence, iv 107
Petition of appeal, iii 454

bankruptcy, ib 480
right, i 128 iii 356 iv 437
signatures admitted, i 143 n
meetings to, restrained, ib

under Grenville's act, against false return,

ib 180 n
Petitioning, right of, ib 143 fv 147

tumultuous, i 143 iv 147
Petty bag office, iii 49

constables, i 355
jury, iii 351
larceny, iv 229
serjeantcy, ii 81

session, iv 272
treason, iv 75 203

Pews, ii 429 and n
Physicians, «fcc. iii 122 iv 197
Piepoudre, court of, iii 32
Pigiius, ii 159
Pillory, iv 377
Piracy, ib 71 and n
Piscary, common of, ii 34 40
Placemen excluded froijn the house of com-

mons, i 175 iv440
Plagarii, iv 219
Plague, irregularity during, ib 161

Plaint, iii 273
Plaintiff, ib 25 289 n

Plantations, i 107
destroying of, iv 246

Plants, destroying of, ib 427 and n
stealing of, ib 233 and n

Plays, and players, licensing of, iv 168
Plea, at law, ii 535 iii 301 app 10 24

in bar of execution, iv 396 app
equity, iii app 10
to indictment, iv 332 app

Pleadings, and see Pleas
in general, in civil action, iii 294 n
law relative to, iii 293 n
facts to be stated, ib n
mode of stating facts, ib n
declaration, requisites of, ib 223 n
irregularity in declaring, ib 294 n
venue, ib n
change of venue, ibn
variations in courts, ib 295 n ,
conclusion of declaration, ibn
pledges when not to be stated, ib n
judgment of non pros, ib 296 n
pleas, ib 301 to 310 in notes
replication, general qualities of, ib 310
demurrer, nature of, ib 314 n
wager of battel, ib 337 n
wager of law, ib 341 n

Pleas, and see Pleading
. dilatory, not favoured, iii 301

to jurisdiction, ib

in abatement, ib

sham, iii 302
of tender, ib 303
of set off, ib 305
of statute of limitations, ib 306
in bar, ib 308
puis darrein continuance, ib 316 n
of the crown, iii 40 iv 2 424

Pleasure of the king, how understood, iv 121
Pledge, see Pawnbroker, ii 452

estates in, ii 157
Pledges of appearance, iii 280

battel, ib app 4
prosecution, ii 4 iii 275

Plegii deprosequendo, in replevin, iii 147
retorro habendo, ib 147

Plena probatio, ib 270
Plenum dominium, ii 312
Plough-bote, ib 35
Pluries habeas corpus, iii 135

writ, i5283 iv 319 app 15
Pocket-sheriffs, i 342
Poisoning, iv 19G and n

administering poison to woman with child,

ib 198 n
Police, offences against, ib 162 and n
Policies of insurance, ii 458 iv 441, see Insu-

rance
court of, iii 74

Political liberty, i 125
Poll deed, ii 296
Polls, challenge to, iii 361 iv 352
Polygamy, i 436 iv 163 and n .

Pone, writ of, iii 3437 195 280 app 2
Poor, i 359

see Overseers
overseers of, how appointed, ib 360 n
mandamus to appoint, lies, ib

indictment lies to compel appointee to act, ib

certificate of settlement, ib 362 n
children follow settlement ofparents, ib 363 n
widow takes her maiden settlement, ib n
Statutes relating to settlements, ib n
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P«»or, duly of overseers to roliovo, i 363
Poor-laws, i 131 359 iv ilVi

Poor settlements, i 362
Pope, his authoritj', how almlishcd, jv 10-1 I

428 430
encroachment, iv 104 419 424 425
jurisdiction, defending it, iv 87 115
rcconciliatiou to, iv 87

Popery, ift 55
Popish books, importing or selling, ib 115

priest, ib 57 87 115
recusants, ib 56
seminaries, education in, i 451 iv 115

maintaining, iv 115
Popular actions, ii 437 iii 160
Portions, methods of raising, ii app
Port-reeve, iv 413
Ports and havens, sec Harbour, i 264

injuries to, iv 144 n
Positive proof, iii 371
Posse comitatusy i 343

neglecting to join, iv 122
Possessio fratris, ii 227
Possession, actual right of, iii 180

apparent right of, ib 177 179
estates in, ii 163
naked, ib 195 iii 177
right of, ii 196
writ of, iii 202 412 app 12
necessary in gift, by parol, ii 441 n

Possessory action, ib 198 iii 180
Possibilities not assignable, ii 290
Post, writ of entry in, iii 182

Post disseisin, writ of, ib 188
Poalea, ib 386 app 1

1

Post-fine, ii 350
Posthumous children, i 130 ii 169
Post-letters, stealing, iv 239 and n
Post-office, i 322

regulations of, ib 322 n
Post, secretary of state, may order letters to

be opened, i 322 n
no action against for money, &c. lost in let-

ter, ib 323 n
franking letters, ib n
extra charge for delivery illegal, ib n
embezzlement by servants in, iv 230 n
misbehaviour of its officers, iv 234

Pound, iii 12
Poundage, i 316 iv 437
Pound-breach, iii 146
Pow-dike, cutting, iv 244
Power of the crown, i 250

parent, ib 452
Poyning*s law, ib 102 103
Praecipe, writ of, iii 274

in capite, writ of, ib 195
common recoveries, ii 358
fines, ib 350
tenant to, iii 182

Praemunire, iv 103 4'28

Prc-audienco, iii 28
Precedence, ii 224 iii 105

of royal family, i 225
patent of, iii 28
tiil.lo of, iin5

l'rf(< dent conditions, ii 154
I'rcrc'it ut c'.crlion to i)arliainent, i 177

Pre-contract, ib 43 J

Predial tithes, ii 21

Pre-emption, i 287 i. . .w ...^

Pregnancy, plea of, iv 394
trial of, i 456 iv 395

Vol. II.

tril! 1W
>v133

coil!'

copy
court, .. .-.:

property by, u 40rt 401* •

offences relating to com ... ' >m, iv 98
99 notes

against king's counsel, ib 100
in serving foreign state, tb lOi
in embezzling stores, ib

desertion, ib 102
contempt against, ih 122

Prescription, corporations by, i 473 ii 264 a
time of, ii 31
title by, ii 263
unity of sei.sin destroys way by, ib 35 n
prescribing in a <pte estate, what, ib 264 a
by copyholder, ib

for common of pasture, iii 238 n
general rule as to, ii 263 265 n

Presentation to benefices, i 389 ii 23
to church must be gratuitous, ii 22 n
cannot destroy a donative, ib 23 n
prerogative presentation, ib

purchase of, anticipating vacancy invalid, A
278 n

simoniacal, when not evidence, ii 280 n
Presentalive advowsons, ii 22
Presentment of copyhold surrenders, ib 309

offences, iv 301
President of the council, i 230
Press, liberty of, iv 151

Pressing of seamen, i 419
to death, iv 328

Presumptions, iii 271
Presumptive heir, ii 208
Pretended titles, selling or buying, iv 136
Pretender and his sons, treaaons relating la,

ib9l
Preventioft of crimes, ib 251

homicide for, i6 180
Price, ii 447 454
Primae preces, ib 381
Primary conveyances, ii 309
Primer fine, ib 350

seisin, i6 66 iv 418
Primogeniture, ii214 iv 421
Prince of Wales, i 223
Princes of the blood royal, ib

Princess of Wales, violating Ire i. ^ i

royal, i 223
violating her, ib 223 iv 81

Principal
challenge, iii 363

Principal and accessary, iv 34
accessaries, ib 35
what offences admit of, ib

accessaries before the fact, ib 36
after the fact, i6 37

punishment of, ib 39
Priority of debts, ii 511
Prisage, i 314
Prison, see Gaol, breach of, iv 130 and n
J'r:s. mors, see Convicts

regulations for their comfort, &c., t 346 n i^

400 n
Pnt, iv 339
Private act of parliament, i 66 ii 344

97
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Private nusance, iii 216
persons, arrest by, iv 292
wrongs, iii 2
ways, n 35

Privately stealing from the person, iv 242
Privies to a fine, ii 355
Privilege, i 272

bill of, iii 289-

from arrests, ib

ofparliament, i 164
writ of, ib 166

Privileged places, iv 129
villenage, ii 98

Privilegia, i 46
Privilegiwn clericale, iv 365

property propter, ii 394
Privy council, i 229

counsellor, killing, or attempting to kill, ib

232 iv 101
purse, i 332
seal, ii 347
signet, lb

forging them, iv 89
tithes, i 388
verdict, iii 377 iv 36

Prize, ship taken as, i 259 n
Probable presumption, iii 371
Probate of will, ii 508
Procedendo, writ of, i 353 iii 109
Process, civil, iii 279 and app 26

into county palatine, iii 79 n
special original, ib 272 notes
return days of term, ib 277 n
essoign, ib 278 n
of attachment or pone in C. P., ib2S0
teste of capias, ib 282 n
against defendant's keeping out of way, ib

283 n
special capias utlagatum, ib 284 n
alias and pluries capias, &c. ib 286 n
served on border of county, ib n
defects in notice to appear to, iii 287 n
affidavit of debt, ib n
arrest wrongfully made, ib 288 notes
attorney privileged from arrest, ib n
arrest on border of county, ib 290 n
subpoena, ib 369 n
of execution against whom, ib 414 n

Prochein amy, i 464
Proclamations by the king, ib 270 iv 43J

of a fine, ii 352 app 4
estniys, i 298

on attachment in chancery, iii 444
exigent, ib 284 app 16 iv 319
the riot act, iv 143
writ of, iii 284 app 16

Proctor, iii 25
Procuration money, iv 157
Prodigals, i 305
Profaneness, iv 59
Profert in curia, iii app 22
Professor of the laws, his duty, i 35
Professorship, Downing, established, i 28 n
Profits of courts, i 289
Progress, royal, iv 411
Prohibition, declaration in, iii 113

writ of, ib 112
grounds of, ib n

Promises, see Contract, iii 158
Promissory note, ii 467
Promulgation of laws, i 45
Pr'oofs, see Evidence, iii 367

in ecclesiastical courts, ib 100

Proper feuds, ii 58'

Property, i 138 ii 1 2
Grimes against, iv 229
injuries to personal, iii 144
real, ib 167
right of, ii 197 iii 190

Prophecies, pretended, iv 149
Proprietary governments in America, i 109
Proprietate probanda, writ de, iii 148
Prorogation of parliament, i 187
Prosecution of the king, ib 268
expenses of, iv 362
malicious, iii 126
of offenders, iv 301

Protection by children, i 450
embassadors, ib 254

writ of, iii 289
Protector, i 248
Protest of bill and notes, ii 468 469 -

lords in parliament, i 168
Protestant dissenters, iv 53-

succession, i 216 217
treason against, iv 91

Protestation, iii 311 app 23
Province, i 111
Provincial constitutions, ib 82
governments in America, ib 109

Proving will in chancery, iii 450
Provisions, papal, i 60 iv 107

selling, unwholesome, iv 162
forestalling, &e. ib 1*58, 9 n

Proviso, trial by, iii 357
Provisors, statutes against, iv 111. &c.
Proxies in the house of lords, i 168
Puberty, age of, iv 22
Public act of parliament, i 85

verdict, iii 377 iv 360
wrongs, iv 1

Publication of depositions, iii 450
Pueritia, iv 22
Puis darrein continuance, plea, iii 317
Puisne barons of the exchequer, iii 44

justices, iii 40 41
Pulling down churches, houses, &c. iv 143
Pulsation, iii 120
Punishment, iv 7

capital, j6 9 18 236 n
certainty of, ib 317
end of, J6 11252
infliction of, ib 258
measure of, ib 12
power of, ib 7
severity of, ib 16
transportation when first a, i 137 n

Pur auter vie, tenant to, ii 120
Purchase, i 215 ii 241

title by, ii 241
in real property, what, ii 201 n
ancestor's seisin by descent or, ib 208n
rule in Shelley's case, ib 242 n

Purchasor, first, ib 220
Purgatio vulgaris, iv 342
Purgation, canonical, iii 342 iv 368
oath of, iii 100 447

Purprester, iv 167
Pursuit of remedies, iii 270
Purveyance, i 287
Quadruplicatio, iii 310
Qualification for killing game, ii 417 iv 175

of electors to parliament, i 171

jurors, iii 362
of justices of peace, i 352

of members of parliament, ib 17&
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p,.

ii 109
•1

'Hit, iii 281
. writ of, i6 207

non admisU, v,iit of, ib 256
Quarantine, ii 135

irregularity in, iv 161

Quarrelling in church or church-yard, »6 146
Quartering of soldiers, i 414 415

trnitors, iv 93 377
Quarter-sessions, court of, ib 271
Quarto die pest, lii 278
Quashing, ib 303
Quays, i 264
Que. estate, ii 264
Queen, i 219
Anne's bounty, ib 286
compassing or imagining her death, j6 222

iv 76
consort, i 219
-dowager, ih 223
^old, .A 219 220 221
her attorney and solicitor, iii 28
revenue, i 220 221 222
regnant, ib 218
her husband, f6 223
violatiHg her, i6 223 iv 81

Catharine Howard's attaint, i 224 n
Anne Boleyn, Catharine Parr, Henrietta, ib

222 n
must subscribe declaration against popery,

i235n
Question or torture, iv 325
Qui torn actions, iii 160 iv 308
Quia dominus remisit curiam, writ of right, iii

195
Quia emptores, statute of, ii 91 iv 420
Quick, with child, iv 395
Quiet enjoyment, covenant for, ii app 1

1

Quinto exactus, iii 283 app 16 iv319
Quit-rents, ii 42
.Quo rnimw, writ of, iii 45 286 471
Quo toarranto, information in nature of, i 485

iii 263 iv 312 441
Quo, writ of, iii 262 264 n
-Quod ei de/orciat, writ of, ib 193

prostemere, writ of, ib 221
'Quorum clause, in conunissioius, i 351

Racing, iv 173 and n
Rack, ib 325
Rack-rent, u 43
Rail, stealing of, iv 233
Ransom, iv 67 n 380
Rape, appeal of, ib 314

in counties, i 117
of women, iv 210

evidence in, ib 213 n
assault to commit, ib 217 n

Rasure in a deed, ii 308
Ratioyiabiliparte bonorwnn^ writ de, ib 492

writ of right de, iii 194
Jiationabilui dos, ii 134

Ravishment, see Rape of Children, iii 141

ward, ib

wife, ib 139
Reading of deeds, ii 304
on claim of clergy, iv 307 441

Jleal actions, iii -117

assets, 11 244 302
chattels, ib 386
composition (or tithes, ib 28

. , I 78
J'TSSl^

>l>nMul,tS85ivl2210*
]:' - :, . .. ..'..:

writ el, lit 150
Receipts, forgery of, iv 250 n
Receiving Rtolm goodii, iv 132

offence of, in general, ib

lead, dec. 16 133
plate, &c. 16

Recognizance,
for the peace cr good liehaviour, iv 252
in nature of statute staple, ii 160 iv 431
to prosecute, iv 296 n
to give evidence, ih

Recompense in value, ii 359
Reconciliation to the pope, 3cc. iv 87
Record, i 69 iii 24 iv 426

assurance by, ii 344
court of, iii 24
debt of, ii 465
embezzling, &c. of, iv 128
of actions, iii 317

forcible entry or detainer, iv 146
riot, ib 147

trial by, iii 330
vacating of, iv 128

Recordarifacias loquelam, Lii 34 195
Recovery, see Fine, common, ii 116 271 357

app iv 429
in value, ii 359 app 5
revisal of, when suffered of copyhold, ib 368
roll, ii 358 app 5
by tenant in tail, ex parte matcma, »6 362 a
when and how passed, ib n
amendments of, 16

Recreant, iii 340 iv 348
Rector of a church, i 384
Rectorial tithes, ib 388
Recusants, popish, iv 56
Recusatio jiulicis, iii 361
Reddendum of a deed, ii 299 app I

Rc-disseisin, writ of, iii 188
Redress of injuries, ib 3
Reference to masters in chancery, ib 453
Refusal of a clerk, i 389
Regalia majora et minora, t6 241
Regard, court of, iii 72
Regardant, villeins, ii 93
Register of deeds, ii 343

of marriages, iv 163
rent charge, 6cc. must be registered (0 entitle

to vote at election, i 173 n
of se.amcn, i 419
of Britiiih shipping, ib 418 n

I^ifriatrum omnium brevium, iii 183
Remnant, queen, i 218
K. iniiuicr, iii 310
K- !.. ;i.ring, ib 453
IJ. ! .tion bark in bankniptcy, ii 486

' -' "'^'^ :?87

'; ve rights and duties, ib 123 146
!' or, in informations, iii 264 427
K. 1. a.s. ,.n;in.i.s. 11 324 app 2
R.:;,!. ,/. .-,.,(,.-; H7 IV 418 420 421
K< lumn, oiRnc^s against, see God and Hali-

aoi,, IV 41
Kciiiiious impoctures, iv^l
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Item, information in, iii 262
Remainder in chattels personal, ii 398"

writ of fomiedon in, iii 192
of lands, ii 164
not subject to abeyance, ib 107 notes
how affected by surrender, ib 368 n
cross remainders among devisees, ib 381 n

Remedial part of laws, i 55
statute, ib 86

Remission, see Pardon
Remitter, iii 18 19 190
Removal of poor, i 364
Rent, ii 41 42 299

charge, ib 42
remedy for, iii 6 206 231
seek, ii 42
service, ib

subtraction of, iii 230
when due to executor or heir, ii 43 n 123 n
feudal sovereigns in grants of land reserved,

ib 59 n
apportionment on death of tenant for life, ib

123 n
of mortgaged estate, to whom paid, ib 159 n
when payable, though premises burnt down,

1-6 281
distress for, iii 6 n see Distress
ejectment for non-payment of, ib 206 n
double rent and double value, ib 211 n

Repleader, ib 395
Replevin, ib 13 170

action of, ib 146
bond, ib 147

RepUcatio, i6 310
Replication at law, ib 309 app 23 24

in criminal cases, iv 339 app
equity, ib app

Reports by the master in chancery, iii 453
of adjudged cases, i 71
their fidelity, i 66 72n

Representation in descents, ii 217
of the crown, i 194 201

distribution, ii 517
parliament, i 159

Reprisal of goods, iii 4
Reprisals on foreigners, i 258
Republication of will, ii 502
Repugnant conditions, ii 156
Reputation, i 134

injuries to, iii 123
Reputed thieves, vagrants when, iv 169
Requests, court of, iii 81

for small debts, ib

Rere fiefs, ii 57
Rescripts of the emperor, i 58
Rescotis, writ of, iii 146
Rescue, iii 12 170 iv 125 131 and n
Residence, i 390 392
Residuum of intestates' effects, ii 514
Resignation, i 382 393
Resistance, i 251 iv 436 440
Respite of jurv, iii 354 app 10
Respondeat ouster, iii 303 396 iv 338
Respondentia, ii 458
Responsa pudentum, i 80
Restitution in blood, (fee. iv 402

of conjugal rights, iii 94
stolen goods, iv 362
temporalities, i 380 iv 421

writ of, iv 363
Restoration, A. D. 1660., i 210 iv 438
Restraining statute, i 87 ii 320

of leases, ii 320 iv 432

Resulting use, ii 335-

Retainer, of debts, ii 511 iii 1&
of servants by another, iii 142"

Retaliatroii, iv 12
Retorno habendo, plegii de, iii 147

writ de, iii 149 413
Retraxit, ib 296 395

. Return, false or double, i 180
action for, iii 111 372
irreplevisable, writ of, ib 150
of writs, ib 273

form of, ii app
Return day of writs, iii 275
Returns of the term, iii 277
Revealed law, i 42
Revenue causes, cognizance of, iii 42S

trial of, iv 281
extraordinary, i 307
ordinary, ib 281
tax on bouse and windows, ib 325 n
on servants, ib n
hackney coaches, ib n

greatest amount raised, ib 326 n
number of officers to collect it, i 332 h
officers, assault on, iv 155

Reversal of attainder, ib 392
judgment, iii 411 iv 390
outlawry, iii 284 iv 320 392

Reversion, ii 175
its incidents, ib 176

assignee, entitled to what remedies, iii 157
Revertendi anitnus, ii 392
Rcvertur, writ of formedon in, iii 192
Review, bill of, ib 454
commission of, ib 67

Reviling church ordinances, iv 50
Revival of persons hanged, ib 406
Revivor, bill of, iii 448
Revocation of devises, ii 376

uses, ib 335 339 app
will, ib 502

Revolution, A. D. 1688, i 211 iv 440
Reward, taking of, to help to stolen goods, iv

132 and n
Rewards, for apprehending offenders, iv 294

295 and n
discovering accomplices, ib 331

Right close, writ of, ii 99 iii 195
secundum consuetudinem manerii, writ of, iii

195
de rationabiliparte, writ of, ib 194
mere writ of, ib 193
of advowson, writ of, ib 243 250
dower, writ of, ib 183-

of possession, ii 196
property, ib 197
ward, writ of, iii 141

petition of, i 128 iii 257 iv 437
quia dominus remisit curiam, writ of, iii 195

app
sur disclaifner, writ of, iii 233

Rights, i 122
bill of, ib 128 iv 440
of persons, i 122

things, ii 1

Riot, iv 125 142 146 and n
Riot-act, ib 142 143 441
Riotous assemblies, felonious, iv 142

Rivers, annoyances in, ib 167 and n
banks of, destroying, ib 244 246 and «
sluices on, destroying, ib 144

thefts on navigable, ib 239 and n
Roads, see Highway
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Roads, survpvor of, &c. i 357
duties of; i6 359 n

tuniptkc roads, survevors of, 6tc. ib n
Robbery, iv 212. Sec Larceny

from the person

—

there must ! .
, iv 243

nottnalen.i ,, ib

must be a
. iiting in fear, 243

and n
assaulting to rob, ib 217 n

Roberds-nicn, i6 245
Roguery, incorrigible, see Vagrants, ib 169
Rogues, sec Vagrants, ib

Roman catholics, rights, disabilities, and pro-
tection of, iv 58 n

Romney-marsh, laws of, iii 74
Roots, destroying of, Iv 246

stealing of, ib 233
Rope-dancers, ib 168
Routs, ib 146
Roval assent, i 154 185

family, i6 218 224
marriages of, ib 225 iv 117

fish, i 290
mines, ib 295

Rule of court, iii 304 app
Rural dean, i 383

deaner>', ib 111
Ryder to a bill, t6 183
Sabbath-breaking, iv 63
Saccularii, ib 242
Sacrament, reviling of, ib 50
Sacramentiim decisionis, iii 342
Safe-conducts, i 259

violation of, iv 68
Saladinc tenth, i 308
Sale, ii 9 446 and n

of distress, iii 14

Salt-duty, i 321
Salvage, ib 293 ii 458 460
Sanction of laws, i 56
Sanctuary, iv 332 436
Sark, island of, i 106
Satisdatio, iii 291
Saxon laws, ib 64 iv 410 412
Scale of crimes and punishments, iv 18

Scandal or impertinence in bills in equity, iii

442
Scandalum magnatum, i 402 lii 123

Schire men, i 398
Schism, iv 52
SchoolmJister, i 453 iv 54
Sciences auxiliary to the study of the law, i 33
Scire facias against bail, iii 410

in detinue, ib 413
to hear errors, i6

remove an usurper's clerk, ib 248
repeal letters patent, iA26l

to revive a judgment, ib 421

Scold, common, iv 109

Scotland, i 95 iv 292 427
Scots, nr assossmfnt"?, iii 74

pe.
" ""' iv 117

p, i.i97n
rej ' 'It. if> n

Scotch hhcrilTs, ib 3JJ n

Scripture, scoffing at, iv 59

Scutage, i
3in ,. 7i

Sede/ende,. . i 130 iv 182

Seabank?-. iv 244 246

Seal. king's, ii 83 89

pr-

of a . :
...3

Seal, privjr, ii 347
Scaling of deeds, ib 305
Seals, their antiquity, ii 30i5

Sea-marks, i 264
destroying, i 294

Seamen, see Afaster and Senrant, i6 430 and
se« Military

wases, iii 107
wills or powers, counterfeiting, iv 248 sndn
wills exempt from stamp duty, i 417 n
legality of impressing, i6 419 n
who exempt from, th

naval courtjj-martial, i 420 n
personating, iv 249 n

Second deliverance, writ of, iii 150
surcharge, writ of, ib 239

Secondary conveyances, ii 324
use, ib 335

Secretaries of State, i 338
Secta, iii 295 344
ad molendimtm, <fc. writ <ie, ib 235

Secunda sujoeroneratione, de, ib 239
Securities lor money, their true constructions,

ib 439
Security for goml behaviour, iv 251 256

peace, ib 251 254
of person, i 129 iii 129

Seduction of child or servant, iii 140 n
action for, ib 142 notes
of women and children, iv 209 212
of soldiers and sailors, ib 102 n
of artificers, ib 160 and n

Seisin, ii 209
for an instant, ib 131
livery of, j6 311 app 1

writ of, iii 412 ii 359 app 5
Seising of heriots, &c. in 15
Selecti judices, ib 366
Self-defence, ib 3
homicide in, i 130 iv 183

Self-murder, iv 189
Semiplena probatio, iii 370
Senatus consulta, i 86

decreta, ib 86
Septennial elections, t6 189 433
Sequestration in chancery, iii 444
of a benefice, i6 418

Serjeant, ancient, ib 28
at arm.s in chancery, ib 444
at law, i 24 iii 27
premier, iii 28

Scrjeanty, grand, ii 73 ,
petit, ii 81

Servant :?. pro Ma.ster and Senrant, i 423
baf 1 12

: r master's goods, iv 230 231
firu ) negligence, i 434 iv 222
larceny bv, iv 230
master when answerable for, i 430 431 iii

153
retainer of, i 425
tax on. ih .«5
ofai ' >in arrest, ii 256
of

1
th 401 n

dorii> lo warning, 6cc.

ib 4U5 n
in husbandry, discharged for misconduct, »frn
relative duties of master and servant, ib a

Service, feodal, ii54
heriot, ih 422

Sessin; - '^ \': ' ,, iii T7
off:
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Session, of parliament, i 186 187

quarter, iv 271
Set-off, iii 304 iv 442
Settlement, act of, i 128 iv 440
Settlements of the poor, i 362
Several fishery, ii 39
Severalty, estates in, ib 179
Severance of jointure, ib 186
Severity of punishment, iv 16

Sewers, commissions of, iii 73
law, relative to, ib 73 n
when court of, may imprison, ib

Sextons, i 395
Sheep, &c. stealing or killing with intent to

steal, iv 239
Shepway, court of, iii 79
Sheriff, see Officer, i 116 339 iv 292 413

office, &c. of, in general, i 339
cannot be elected to represent own county,

ib 175 n
who may be, ib 339 n.

Scotch sheriffs, ib n
of Westmoreland, ib 340 n
of London, ib n
mode of nominating, ib 341 n
entering and quitting office, ib 342 n
must abide in and not farm county, t6 n
may imprison person resisting him in his

duty, ib 343 n
must execute writs at his peril, ib 344 n
under-sheriff, appointment and duties, ib

345 n
bailiffs of, their duty, ib n'
special bailiff, ib n
gaolers appointed by, ib 346 n
selling crops under execution, iii 7 n 417 n
payment of rent under, ib

escapes, liable for, ib 290 n
seizing lands under eligit, ib 419 n
delivery of possession in eligit, ib n
extents, ib 420 notes

Sheriff's court in London, ib 81

tourn, iv 273 411 424
Shifting use, ii 335
Ship-money, iv 437
Ships, see Seamen

seized as prize, remedy for, ii 401 n iii 69
notes

property in, when captured, ii 401 n
insurance of, ib 460 n
privileges of British built, i 419 n
navigation acts, system improved, ib n
legality of impressing seamen, ib 420 n
naval courts-martial, ib 421 n
plundering in distress, i 294 iv 239
destroying, &c. iv 245 and n i 293

king's ships, iv 102 245
Shire, i 116
Shooting at another, iv 207
.Shop-books, iii 368 369
-Shrubs, destroying o{, iv 246 and n

stealing of, ib 233 and n
Shroud, stealing of, ii 429 iv 236
^Se fecerit te secururn, iii 274 app 7
Signet, privy, ii 347
Signing of deeds, ii 305 app
-Sign-manual, ib 347

forging it, iv 89
Simony, i 389 ii 278
how far punishable as a crime, &c. iv-62 notes

Simple contract, debt by, ii 465
larceny, iv 229

Sinecure, i 386

Single bond, ii 340
combat, iv 346
voucher, ii app 5

Sinking fund, i 331
Si non omnes, iii 59
Six clerks in chancery, ib 443
Sixpenny deduction from pensions, ^c. i 326
Skins, exporting of, iv 154 n
Slander, see Libel, iii 123

jurisdiction of ecclesiastical court in, ib 87 n
law relative to, in general, ib 123 n

nature of the accusation, ib n
falsity of the imputation, ib n
the publication, ib n
the occasion, ib n
the malice or motive, ib n
written slander, ib

slander, of title, ib

scandalum magnatum, ib 124 n
Slavery, i 418 423
when slave may demand wages in England,

i 127 n 425 n
escaping to where slavery abolished, ib 424 n
slave brought to England is free, ib 425 n

Slave, i 127 n
Sledge, iv 92 377
Sluices on rivers, destroying, ib 144
Small debts, courts for, iii 81

tithes, i 388
Smoke-farthings, i 324
Smuggling, ib 318

offence of, iv 155 and n
Socage, ii 79

free and common, ii 78
guardian, i 461
villein, ii 98

Society, its nature, i 47
Sodomy, offence of, iv 215

sending letters charging party with, ib 144
n215n

soliciting to commit, ib 215 n
assault to commit, ib 217 n

Sodor and Man, bishopric of, i 106
Sokeman's, ii 100
Soldiers, i 408
wandering, iv 165

Sole corporations, i 469
Solicitor, iii 26

general, ib 28 and n
Son assault demesne, ib 120 306
Sophia, princess, heirs of her body, i 217
Sorcery, iv 60
Sovereignty, i 49
of the king, i 241

Soul -scot, ii 425
South-sea company, misbehaviour of its offi-

cers, iv 234
Speaker of each house of parliament, i 181
Speaking with prosecutor, iv 363
Special administration, ii 506

bail, iii 287 app 19
bailiff, i 345
bastardy, ib 454
ease, iii 378
demurrer, ib 315
imparlance, ib 301
jury, ib 357
matter in evidence, ib 306
occupant, ii 259
plea, iii 305
property, ii 391
session, iv 272
statute, i 86
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Special tail, ti 113
vcnlict, iii 3T7
wnrrnnt, iv 291

Sp< . ' M l)y, ii 465
Sj.. s. 11 512

r( ;ty, iii 438
Spiniuic u\\;iy men and children, ivSlO
Spiritual corporations, i 470

court, iii 61

in general, ih 61
clerical persons not admitted as advocates

in, i 20 n
judge of, liable to action, when, ib 84 n
incestuous marriage, punished by, ib

433 n
when will annul marriage of minor, ib

436 n
Spiritualities, guardian of, i 380
Spoliation, iii 90
Sponsio judiciales, ib 452
Springing uses, ii 334
Squibs, iv 168
Stabbing, ib 193
Stage plays, ib 168 and n
Stake driven through the body, ib 190
Stakeholders, see Agent, Bailments
Stamp duties, i 323

duties consolidated, ib 323 n
wills of soldiers and sailors exempt from, ib

417 n
duties, of deeds, &c. ii 297
forging of, iv 249 n
when material in forgery, &c. ib 247 248 n

Standard of coin, i 278
weights and measures, i 274 275 iv 275

Stannary courts, iii 80
Staple commodities, i 315
Starchamber, court of, i 231 iii 445 iv 266 310

429 433 437
Starrs, iv 266
Stated damages, iii 435 and n
Statham, i 72
Statutes, see Act of Parliament

in general, i 85
words in, how expounded, ib 60 n
enactment not restrained by preamble, ib

90n
in pari materia, construction of, ib 60 n
public and private distinction between, ib

86n
restraining and enlarging, ib 87 n
words of, must prevail, ib 88 n
remedial and penal construed, ib 89 notes
extend generally to Scotland, ib 93 99 n
extend not to colonies, ib 107 n
American war caused by, i6 109 n
when ordered to be in English, ii 184 n
promulgation of, ib 185 n
first called 12th Car. II. why, ib 196 n
guardian by, i 462
rolls, i 182

Statute of frauds, in general, ii 448 n
Stati;te of limitations, law relative to, iii

306n
to what cases statute extends, ib

when begins to take effect, ib

commencement of action to take case out

of, iii 306 n
what revives the claim, ib

exceptions as to feme-covert, infants, &c.
iii 307 n

in case of penal .ittatutcs, ib n
other statutes of limitations, iii 306 n

StAlute iii> 126
Sututext

rccof^i
, ii 342iT431

Stat' )n, J 470
8tu<

Stta .,y

an hc'iresH, tv 20tt

Sterling, i 278
Steward, i 427

lord high, iii 38
his court, iv 261
in par ' "~ T,!

ofth> >urt, iv277
oftheh-

his court, ui 70 jv lilG

Stint, common without, ii 34 iii 239
Stipulatio, iii 291
Stipulation in the admiralty court, iii 108
Stirpes, succession in, ii 217
Stocks for punishment, iv 377

of descent, male and female, ii 234
Stolen goods, receiving, &c. iv 132 238. See

Receiving
taking reward to help to, ib 131
owner of, suing for, li 450 n
marriages, iv 209

Stoppage, iii 305
in transitu, law of, ii 448 n

Stores, embezzling the king's, iv 101

receiving stolen, iv 133 n
Strangers to a fine, ii 356
Striking in the king's palace or courts of jus-

tice, iv 125 276
Study of the law, its discouragements, i 31 37 n

uses, i 6
restrained in London, i 24
why neglected in the universities, i 16

general note on, i 37 n
Subjection, civil, iv 28
Subinfeudation, ii 91
Subornation of perjury, iv 137 and n
Subpoena ad testificandum, iii 369
duces tecum, ib 382
in equity, ib 445

its origin, ib 52
Subscription of witnesses, ii 378
Subscriptions, unlawful, iv 117
Subsequent conditions, ii 154

evidence, iii 403 454 455
Subsidies, ecclesiastical, i 312

lay. i 308 411

on exports and imports, i 316
Subtraction of conjugal rights, iii -94

legacies, ib 98
rents and services, ib 230
tithes, ib 88 102

Succession ab intestato. See Descent, ii 516
to goo<ls and chattels, ib 430

tnc cro^iTi, i 197 iv440
Sufferance, esUito at, ii 150

Suffrage, who entitled to, i^ 171

Suggestion for prohibition, iii 113

prosecution by, iv 309
Suicide, ib 189 andn

assisting another in, is murder when, *
200n

Suit and service, ii 54
at law, iii IIR. See Action
in. lt2

\% -JS

Sum:. ,, . _::vicfions. iv 280
Sumnioneni, iii 279
Summons, iii app
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Summons, before conviction, iv 281

to parliament, i 149 150 187 n 188 n
Sumptuary laws, iv 170

Sunday, process not serviceable on, iv 64 n
hundred when liable for persons robbed on,

ib n
killing game on, ib n
carrier, &c. travelling on, ib n
selling goods on, ib

meat &c. iv 64
watermen plying on, ib n

Supersedeas, writ of, i 353
Superseding commissions of bankrupt, ii 488
Supplemental bill in equity, iii 448
Suppletory oath, ib 370
Supplicavity iv 253
Supplies, i 307
Supremacy, iv 430

oath of, i 368
refusing it, iv 1 J 5

Supreme magistrates, i 146
power, i 49 146

Surcharge of common, iii 237
Surplus of intestates' effects, ii 514
Sur-rebutter, iii 310
Sur-rejoinder, ib

Surrender, of bankrupt, ii 481

title by, ib 326
deed of, ib

of term, ib

of copyhold, ib 365
death of surrenderor before admittance of

surrenderee, ib 366 n 369 n
neglect of, to uses of will aided, ii 368 n
eifect of, on contingent remainders, &c, ib

368 n
effect of admittance u^on, ib 369 n

Surveyors of highways, i 357
how chosen, i 358
duties, &c. of, ib 359 n
of turnpike roads, ib n

Survivorship, ii 183 app 11

of things personal, ii 399
Suspension of habeas corpus act, i 136
Sus. per col., iv 403
Swans, stealing of, ii 392 iv 236
Swearing, profane, iv 60

the peace, ib 255
Sweinmote, court of, iii 72
Sycophants, iv 236
Syngrapha, ii 296
Synods, i 279
Tail after possibility of issue extmct, ii 124

female, i6 114
general, ib 113
male, ib 114
special, ib 113
tenant in, ib 112

Tailor, common action against, iii 164
Taking, felonious, iv 230 232

unlawful, iii 145
Tale, or count, ib 293
Tales de circiimsfantibus, ib 365 iv 354
writ of, iii 364

Talionis lex, iv 12
Talliage, i31i iv 419 426
Tariff, i 313
Taxation by the house of commons, i 169
Taxes, i 308 iv 426 439

their annual amount, i 328 333
Technical words in indictments, iv 306 307
Temporalities of bishops, their custody, i 282

iv421

Temporalities, their restitution, i 380 iv 421
Tenancy, notice to quit, ii 147 n

of mortgaged estate, rent to whom paid, ib

159 n
by agreement for three months certain, is

within statute, ib 140 n
from year to year, ib 147 n
under demise of joint tenants, ib 183 notes

by sufferance, ib 150 n
holding over, ib 151 n

Tenant, ii 59
to the praecipe, ib 359 362
for life, committing waste of timber, ib 282 n
without impeachment of waste, power of, t6

283 n
in common, how created and distinguished

from joint tenancy, ib 180 n
account and partition how obtained, ib 186
adverse possession by one against the other,

ib 194 n
of suing jointly or severally, ib n
by curtesy, meaning and origin of, ib 126 n
of trusts, &c. are estates in equity, ib 127 n
when entry necessary to seisin, j6 n
of gavelkind lands, ib 129 n
when second husband shall be, ib 128 n

Tender of amends, iii 16

of issue, ib 313
oaths, i 368 iv 124
money in general, iii 303 i 277

what is a good tender, iii 304 n
when may be made with effect, ib 304 n
advantage acquired by, ib 304 n
paying money into court, ib 304 n
effect of, ib 304 n
plea of, ib 303

Tenement, li 16 59
entailable, z6 113

Tenemental lands, ib 90
Tenendum of a deed, ib 298
Tenths, ecclesiastical, i 284

temporal, ib 309
Tenure, disturbance of, iii 242
by cornage, ii 74 n
in capite, speaker's address, ib 11 n
in socage, its derivation, ib 80 n
by petit serjeanty, still exists, ib 82 n
in gavelkind, how preserved, ib 84 n
gavelkind lands subject to escheat, ib n
gavelkind and borough english not pleaded,

ib 85 n
copyhold of base tenure, ib 99 n

Tenures, ancient, ii 59
modern, ib 78

Term in law, essoign of, &c. iii 278 and n
first day of, ib 278
original of, ib 275
returns of, ib 277

of years, ii 143 app 2
Termor, ii 142
Terre-tenant, ib 91 328
Test-act, iv 59
Testament, ii 12 373 489 499 iv 424
Testamentary causes, iii 95

guardian, i 462 ii 88
jurisdiction in equity, iii 437

spiritual courts, ib 97 iv 421
Testamento annexo, administration ctim, ii 504
Testatum capias, iii 283 app 14
Teste of writs, i 179 iii 274
Testes, proof of will per, ii 508

trial per, iii 336
Theft, IV 229, see Larceny
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ThffV, its punishment, iv 230 420
'V'

. ,b 133
! I'o.ie, i 81

1 s.inal, ii3S4
jxal, ib IG
right of, ib 1

ThrcHtonini^ letters, iv 137 lit
Threats, iii 120

of accusation, to extort money, iv 136
Timber, ii 281

trees, stealing, iv 233
destroyed, ib 247

Time, day of the date in leases, 6cc. inclusive

or exclusive, ii 319 n
exception to rule of nullum tcmpTis, &c. i

247 n
Tippling, iv 64
Tithes, I 398

original distribution of, 384 388
title to, in general, ii 24
distinction between predial, and mixed, i6

24n
great and small, i7» n
compositions, modussei, &c. favoured, i6 25

n

respective rights ofrector and vicar to, ib 20 n
compositions real, ib 28 n
modus, what coed, ib 31 n
no ancient descent of, ib 85 n
agreement to give up claim to, illegal, ib

280 n
of forest land, iii 48
subtraction of, ib 88
cognizable in equity, ib 437

Tithing, i 114 iv 411
Tithing-man, i 114
Tithings, kingdom divided into, before Alfred,

i6114n
Title of acts of parliament, ib 183

to lands, ii 195
pretended, selling or buying, iv 136
the crown, i 190
things personal, ii 400

Toleration, iv 52 53 440
Toll, writ of, iii 34 195 app 1

Tongue, cutting out or disabling, iv 200 207
Tonnage, i 316 iv 437
Torts, actions on, iii 117
Torture, i 133 iv 325
Toum of the sheriff, iv 273 411 424
Tout temps prist, iii 303
Town, i 115
Trade, see Manufactures, its progress in Eng-

land, iv 428 431
offensive, iv 167
unlawful exercise of, iv 160
king may giant charter to company, i 474 n
implements, 6tc. of. when not distrrfinable, iii

8 notes
offences against

owling, iv ioi
smuggling, ib 155
fraudulent bankruptcy, ib 156
usury, i6

cheating, i6 157
assise of bread, ib and n
false weights and measures, ib

false pretences, ib 158 and n
forestalling, ib 158
regrating, ib

engrossing, ib

monopolies, ib 159
exercising trades without apprentice-

ship, i6 160

Vol. II.

Trade
Tra.l.

nti

Trin
TrA;
Trn
olb

fffonr^w BKainst, Mdociaf utiata, iv 160

i iii 165
V 75
nn, ill 204

I 137 iv 371 377 401 and n
luining from. iv '»' "'< -^ n\

Traverse of indictment, ir .'f

offices, iii 260
plea, i7>313

Treason, appeal of, iv 314
mispVision of, ih 120
petit, iv 75 203
trials in, iv 351 440
high, compassing, tSci . .^*»... .>: king, ^c.
iv76

how far words treasonable, ib 80
violating king's companion, &c. ib 81

levying war, ib

adhering to enemies, ib 82
counterfeiting king's seal, ib 83

money, ih 84
slaying chancellor or judges, ib

treasons, since 1 Mary, c. 1, i6 87
as to papists, ib

to coin, and royal signatures, ib 88
punishment of, ib 92, 3

Treasurer, lord high, iii 38 44 56
killing him, iv 84

Treasure-trove, i 295
concealment of, ib 297 iv 121

Treaties, leagues, and alliances, ib 257
Trelmcket, iv 169

Trees, destroying, ib 246 ainl n 347
stealing, ib 233

Tresaylc^ iii 186
Trespass, costs in, ib 401

on lands, ib 208 209
the case, action of, ib 122

vi et armis, action of, ib 120 121 123
action of, for taking goods, ib 151 n
after notice, i6 210 n 214 n
damages increased liy insult, ib 210 n
possession, and title, ib n
declaring for several, ib 212 n
against gleaners, ib 213 n
in fox hunting, ib n
by inferior tradesmen hunting, sporting, &c.

ih 214
to right of common, ib 237 n
malicious offence of, ib 247 n

Trespassers, ab initio, iii 15

Trial, i6 330 iv 342 411

new, iii 387 iv 361

notice of, in London and Mi<Ullesex, in 357 n
countermand of, ib n
notice of, after 4 terms delay, ib n
adjournment of jur>' pending, ib 375 n
antiquity of trial by jury, ib 376 n
withdrawing juror, ib 377 n
leavo to move for nonsuit, ib

notice to produce papers, &c. iii 382 n
postea, jiractiro relative to, ib 386

Triennial eUclions. i 189 483
parliaments, tb 153

Trinity, denial of, iv 50
Trinorla necessitas, i 263 357 ii 102
Triors lords, iv 203
Triplicatio, i& 310
Trithing, 1 116
Triverbial days, iii 424
Trover and conversion, action of, A 168
Trace, bfeakera of, iv 60

98
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Truce, conservators of, iv 69-

Trusts,
where cognizable, iii 431
curtesy of, &c. are estates in equity, ii 127 n
wife not entitled to dower, out of estate, ib

132 n
to preserve contingent remainders in copy-

hold, unnecessary, ib 171 n
Trustee, in default of heirs to cestui que trust

deceased holds for own benefit, ib 246 n
execution by statute, of uses of estates in^ ib

335 n
devises in trust, ib

how statute for execution of, evaded, ib 336 n
use executed by the statute, ib n
when trust, merged in legal estate, ib 337 n
of chattels real or personal in remainder, ib

398 n
Tub-man, in the exchequer, iii 28
Tumultuous petitioning, i 143 iv 147
Turbary, common of, ii 34
Turnips, stealing, iv 233
Turnpikes, see Road, destroying of, iv 145
Tutor, i'460

Twelve tables, laws of, i 80
Two witnesses, wtien necessary, iii 370 iv 356
Tyranny, i 126 133
Ubiquity of the king, i 270
Umpire, iii 16
Unanimity of juries, iii 376 iv 414
Uncertainty of the law, iii 326
Uncore prist, ib 303
Under-sheriff, i 345
Underwood, stealing, iv 233
Union, articles of, i 96

of Great Britain, i 96 iv 427 440
United States ofAmerica, their separation from

England, i 109 n
Unities of joint estates, ii 180
Universitates, i 469
University, ib 471

burgesses of, i 174
chancellor of, his certificate, iii 335
courts of, iii 83 iv 277
right of, to popish advowsons, iii 250
study of the law in, i 26

Unknown persons, larceny from, iv 236 359
Uses, ii 137 271 327 iii 52 iv 427 429 430
covenant to stand seised to, ii 338
deeds to lead or declare, ii 339 363
statute of, ii 332 iv 430

Usurpation of advowson, iii 242
franchises or offices, iii 262

Usura maritima, ii 458
Usury, ii 454
laws relative to, ib 463 n
bond securing purchase-money of foreign

estate, ib 464 n
offence of, iv 116 15&

Ususfructus, ii 327
Uterinus frater, ii 232
Uttering false money, iv 89 90

forged notes what, iv 248 n 250 n
Vacancy of the throne, i 211 213 214
Vacarius, Roger, iblS
Vacating records, iv 128
Vacations, iii 276
Vadium mortuum, ii 157

vivum, ib 157
Vagabonds, iv 169
Vagrants, iv 170 and n

idl9 and disorderly persons, ib

rogues and vagabonds, ib

Vagrants, incorrigible rogues, iv I7ff

harbouring, ib

Valor beneficiorum, i 285
maritagii, ii 70 88

Valuable considerations, ib 297
Valvasors, i 403
Vassal, ii 53

its etymology, ii 53 n
not protected by magna charta, ib 93 n
lord seized damages, recovered by, ib 94 »
last claim of villeinage, ib 96 n

Venire facias, writ of, iii 353 app'6 II iv SIS
351 app 5

Ventre inspiciendo, writ de, i 456
sa mere, children in, ib 130

Venue, iii 294
when changed, ib 294 384
local in action against magistrate, i 354 n
in criminal cases, iv 303, 4

where offence commenced or con-
summated, ib 305 n

in county, where defendant arrested,

ib n
in adjacent county, ib n
in any county, ib n
when offence on boundaries of coun-

ties, ib n
when offence on high seas, ib n
when offence beyond seas, ib n

Verberation, iii 120
Verderors, ib 71 72
Verdict, ib 377 450 iv 360 app

false, iii 402 iv 140
in action, indictment on, iv 302 n

Verge of the court, iii 76
Vert, venison, and covert, injuries to, iii 71

Vested legacy, ii 513
remainder, ii 168

Vicar, i 387 see Clergy
his power and duty, i 387 n
rights, &c. in general, ib 387
vicarages, when established, i387 iv 428
when presentation to parsonage dissolves vi-

carage, i 386 n
of rector and vicar to same benefice, ib 386 n
vicarage derived out of parsonage, ib 387 n
vicarages, date of their establishment, ife n
no vicar where benefices not appropriated,

ib 38& ft

age, &c. required for admission to deacon'^s

orders, ib n
abstract of acts enforcing residence of cler-

gy, ib 392 n
raising funds to build or repair, &c. parson-

age-house, ib n
chaplains, number the king and each noble-

man may have, ib n
cession and lapse by institution to second

living, ib n
commendams to bishops, ib 393 n
when bishop may refuse to accept resigna-

tion, ib n
Vicarial tithes, i 388
Vice-admiralty courts, iii 69

Vicinage, common because of, ii 33

Vicontiel writs, iii 238
Vidames, i 403
View by jurors, iii 358
Vill, i 114

Villein, ii 92 93
in gross, ib 93
regardant, ib

services, ib 61
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Villoin socAgo, ii 61 96
VillenagP, ih 89 92

pr^v^|p^ed, lA 98
mirc, i7>()i «K)

V'illenotis judmnrnt, iv 136
Vinculo rniitrimonii, divorce a, iii 94
Vincr, Mr., his mstilulion, i 27
Violating the quocn, &c. i 223 iv81, see Rape
Violent presumption, iii 371
Virge, tenant by, ii 148
Viscountj i 398
Visitation, lxK)k.8 of heralda, iii 105
Visitor, i 480

of civil corporations, ib 481
colleges, ib 482
hospitals, i6

Vitne, iii 294 iv 350
Vivo radio, estate in, ii 157
Voir dire, oath of, iii 332
Voluntary escape, ib 415 iv 130

jurisdiction, iii 66
manslaughter, iv 191
oaths, ib 137
waste, ii 281

Vouchee, in recoveries, ii 358 359 app 5
Voucher, iii 300
Voucher, in recoveries, ii 358 app 5
Vtdgaris purgatio, iv 342
Wager of battel, iii 337 339 app 3 iv 346 424

law, iii 341 iv 414 424
on races when void, &c. ib 173 and n

Wagering policies, ii 460
Wages of members of parliament, i 174
of servants, ib 428

Waifs, ib 297
Wainage, iv 379
Wales, i 93 iv 427 431

courts of, iii 77
part of England, i 99
prince of, ib 223
compassing and imagining his death, i6

223iv76
princess of, i 223

violating her, ib 223 iv 81
venue in criminal cases in, iv 304

'

Wandering soldiers and mariners, iv 165
Want, iv 31
War and peace, right of making, i 257

articles of, i6 415
levying against the king, iv 81 -

Warlike stores, embezzlement of, iv 101 and n
Ward by constables, &c. i 356 iv 292 426
Wards and liveries, court of, iii 258
Wardship in chivalry, ii 67 iv 418

copyholds, ii 97
socage, ii 87

Warehousemen, law relative to, ib 451 n
Warrant, i 137 iv 290
of attorney, to confess judgment, iii 397

Warraniia Chartae, ib 300
Warranty of chattels personal, ii 451

f;oods sold, iii 166
ands, ii 300 app

Warren, beasts and fowls of, ii 38
robbery of, iv 236

in disguise, iv 144
Waste, sec Landlord and Teoant, ii 281 iii

223
how prevented in equity, iii 438
impeachment of, ii 283
lands, lA 14 90
who may commit, iii 223 n
who may bring action of, ib 224 n

ate

Waste, modern fonn of action for, iii 226 n
writ of, lA 227
by firo, ib 228 n
lord may by custom gnuit to hold m eopy-

hold, II m n
equity will restrain malirtotis waste, ih 125 n
by t(«nmil for iifc cutting timber, ib 'Z8II a
>wcr of, ib 283 n

"^Btch, i 356 iv 292 420
WatclMnan, his duty on arrcut, iv 296 n
Water, ii 14

Watercourse, right to, ib 19 n 40.1 n
action for injuries to, iii 21 ^

offences as to, iv 167
Watermen overloading their I. I

plying on Surulay, ib 64 n
Water-ordeal, ib 342
Ways, ii 35
and means, committee of, i 307
disturbance of, iii 241
in what right claimed, &c. ii 35 n
mode of using way by grant, ib n
way by custom, ib n

by necessity, ib n
by express reservation, ih n

Weights and measures, i 274 iv 275 278 424
false, iv 157

Weregild, ir 188 313 413
Wells, property in, ii 5
West-Saxon-lage, i 65 iv 412
Wharts, i 264
Wliarfingers, laws relative to, ii 451 n
Whipping, ir 372 377
While rents, ii 42
Whole blood, ib 227
Widow's chamber, lA 518
Wife, i 433

battery of, iii 140
Will, defect of, ib 20

estates at, ii 145
of the lord, ib 95 147
vicious, iv 21

Wills and testaments, ii 1 1 12 373 489 499 iv 430
and testaments, of title by, in general, ii 373
489 499

at what age party may make, Ui 497 n
by idiots, &c. ii 497
fraud on testator, ib

by feme-covert, ib 375 497, 8
what words in, pass fee simple, ib 109 n
neglect of surrender to uses, aided, ib 369 n
execution of, according to statute, i6 376 n
attestation of, ib 377 n
witness having interest, how admitted to

prove, ib n
witness to, may prove testator insane, ib

378 n
estates, though not so devised, chargeable

with d«bts, ib n
when lands acquired subsequent to, pan bgr,

ib n ^
death of devisee before teslktor, effect of, ii

379 n
effect to be given to intention of testator, A n
same estate twice devised in same, ib W\ n
heir disinherited only by plain intention, ih n
cross remainders in, ib n
rule as to implications in, ib 382 n
bequest of chattels real or personal in re-

mainder, tb 397 n
bequests in joint -tenancy and temuioy in

common, ib 391) n

codicil annexed to will or not, i&500 n
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Wills, incomplete writing, when may be valid

will, ii 501 n
cancellation by testator, ib 502 n
revocation of, ib 376 n 378
by posterior will, ib 502 n
infant sole executor, ib 503 n
proof o{per testes, what, ib n
of soldiers and seamen exempt from stamp-

duty, i 417 n
ecclesiastical jurisdiction in, iii 95 n
jurisdiction of, equity in, ib

old wills, proof of, iii 367 n
forgery of, iv 248 249 n

Winchester measure, i 274
Window tax, ib 325 ^

Windows, see ancient Lights, Nuisance
obstruction of, legal or illegal, ii 402

Wine, adulteration of, iv 162 and n
licences, i 288

Witchcraft, iv 60436
Withdrawing from allegiance, ib 87
Withernam, iii 129 146 413
Witnesses, ib 369

for prisoners, iv 359 441
tampering with, ib 126
their expenses, iii 369 iv 362
to deeds, ii 307

wills, ib 501 376 377 n
trial by, iii 336
two, where necessarj^ ib 370 iv 350
must answer, though it subject them to ac-

tion, i 87 n
when husband and wife, not to be for each

other, ib 443 n
when free from arrest, iii 289 n
number in one subpoena, ib 369 n
oath of, ib n
who are competent to be, ib n
answering questions disgracing them, ib

370 n
bound to disclose secrets, ib n
in equity one insufficient, ib 371 n
examined on interrogatories, ib 383 n
commission to examine, ib 438 n
recognizance to give evidence, iv 296 n

Wittena-geniote, i 148 iv 412
Women, appeals by, iv 424^

children, stealing or seduction of, ib 209
jury of, iii 362 iv 395
punishment of, for high treason, ib 93 n
liable as rioters, ib J 46 n

Woodmote, court of, iii 71
Wood-stealing, iv 233
Wool, &c. transporting, ib 128 154 andn
Words, action for, iii 123, see Slander

costs in actions for, iii 400
treasonable, iv 79
in law, how expounded, i 59 n
of statutes must prevail, i 81 88 n

Workhouse, iv 371
Wounding, iii 121 iv 216
Wreck, i 291 iii 106
Wrecks, plundering, iv 239 304
Writ, iii 272

close, ii 346
of election to parliament, i 177

peerage, i 400
patent, ii 346

Writs, forms of, iii 51 183 273 iv 427
Writing of a deed, ii 297
treason by, iv 80

Writings, stealing of, ib 234
Written conveyances, ii 297

evidence, iii 368
Wrongs, i 122

private, iii 2
public, iv 1

Year, see Time, ii 140
and day, in appeals of death, iv 315 335

continual claim, iii 175
copyhold forfeiture, ii 284
estrays, i 297
fines, ii 354
murder, iv 197 306
wrecks, i 292

day and waste, ii 252 iv 385
Year Books, i 72
Years, estates for, ii 140
Yeomen, i 406
York, custom of the province of, ii 518

^1
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